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"Wesley  Makdeville,  RecV,  Resp%  v.  Edward  R.  Avery, 

Iraprd,  Applt 

i,8uprems  Court,  General  Tmn,  Fffth  Depart$nent,  FiUd  January  $2,  1892,) 

1,  Rrs  ADJtJDic  at  a— Pleading. 

To  render  a  Judgment  available  in  bar  of  an  action  commenced  prior 
to  its  entry,  it  must  be  pleaded  by  supplemental  answer. 

i.  Same — Chattel  mortgage— Replevin. 

In  an  action  to  set  aside  two  chattel  mortgages  and  recover  the  proceeds 
of  sale  thereunder,  a  judgment  in  an  action  of  replevin,  declaring  the  de- 
fendant to  be  the  owner,  was  interposed  in  bar.  One  of  the  mortgages  was 
concededly  valid.  Held,  that  in  the  absence  of  evidence  to  the  contrary 
it  would  be  assumed  that  the  replevin  action  adiudic^ted  that  his  title  and 
right  of  possession  were  by  virtue  of  the  valid  mortgage,  and  that  the 
judgment  could  not  be  used  as  evidence  against  plaintiff's  claim  to  the 
surplus  moneys  held  by  him  after  payment  of  his  valid  mortgage. 

Appeal  from  a  part  of  a  judgment  at  the  Monroe  equity 
term  in  favor  of  the  plaintiff  on  the  29th  day  of  June,  1891. 

Tbe  action  was  brought  by  the  plaintiff  as  the  receiver  in  sup- 
plementary proceedings  to  set  aside  two  chattel  mortgages  exe- 
cuted by  defendant  Beck,  and  to  recover  the  proceeds  of  the  sale 
of  the  property  covered  by  the  mortgages,  or  to  recover  the 
amount  of  Beckys  equitable  interest  therein.  The  following  is 
the  opinion  below : 

Adams,  J. — Upon  the  fonner  trial  of  this  case  at  the  circuit,  I 
•was  impressed  with  the  idea,  that  however  much'  the  defendant 
Avery  nad  laid  himself  open  to  the  charge  of  perpetrating  a  legal 
fraud  as  respects  the  rights  of  the  creditors  of  his  co-defendant 
Beck,  there  was  nothing  in  his  conduct  towards  them  which  was 
■culpable  from  a  purely  moral  standpoint.  In  other  words,  it  ap- 
peared without  substantial  contradiction  that  in  all  that  was  done 
by  him  as  president  and  representative  of  the  National  Bank  of 
Auburn,  he  had  constantly  in  mind  the  success  of  the  mortgagor 
Beck  in  his  business  enterprise,  and  while  endeavoring,  as  was  his 
right  and  duty,  to  protect  the  interests  of  his  bank,  he  was  at  the 
same  time  striving  to  give  Beck  an  opportunity  to  realize  from  his 
businefw  and  p&y  his  creditors. 

This  impression  has  been  strengthened  somewhat  by  the  addi- 
tional evidence  taken  upon  the  last  trial,  and  were  it  not  for  one 
feature  of  the  case  which  seems,  within  the  authorities  and  withia 
St.  Rep.,  Vot.  XLIV.        1 
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the  decision  of  this  case  by  the  court  of  last  resort,  to  character- 
ize the  bank  moiiigage  as  fraudulent  and  void,  1  should  have  no 
hesitation  in  reaching  the  conclusion  that  the  defendant  Avery 
had  established  a  penect  defense  to  the  plaintiffs  cause  of  action. 
He  testifies  that  the  chattel  mortgj^e  executed  by  Beck  to- 
the  National  bank  was  drawn  by  him  and  was  given  to  secure 
a  loan  negotiated  through  him ;  and  that  the  entire  transaction 
was  had  with  him ;  that  the  loan  was  a  honafde  one  for  the  full 
amount  expressed  in  the  mortgage  and  that  no  part  had  been 

Said ;  all  of  which  evidence  is  virtually  conceded  to  be  true, 
[oreover,  he  says  that  in  making  the  loan  and  taking  the  mort-. 
gage  in  the  manner  he  did,  he  had  no  intention  of  defrauding  any 
crSitor  of  Beck,  and  in  one  sense,  I  think  it  fair  to  assume  that 
in  saying  this  he  spoke  the  exact  truth ;  for  his  subsequent  con- 
duct shows  that  whatever  construction  the  law  may  place  upon* 
his  acts,  there  was,  as  has  already  been  suggested,  no  moral  wron^ 
intended.  When  the  plaintiff  heard  of  the  existence  of  the  mort- 
gage and  sent  his  agent  Gordon  to  ascertain  what  it  meant,  there- 
was  no  attempt  at  concealment  or  equivocation  on  the  part  of  the 
defendant;  on  the  contrary  he  told  him  frankly  what  he  had 
done  and  why  he  had  done  it,  and  so  impressed  was  Gordon  withp 
the  propriety  and  int^rity  of  the  defendant's  conduct,  that  he  ex- 

Eressed  his  approval  thereof  and  presumptively,  at  least,  made  a 
ivorable  report  to  his  principal  of  what  ne  hai  learned  respect- 
ing the  bank  mortgage.  It  was  undoubtedly  upon  this  assump- 
tion, accompanied  by  the  further  fact  that  several  days  elapsed  be- 
fore any  dissent  was  expressed  by  Boss,  that  it  was  held  upon  the 
former  trial  that  he  had  acquiesced  in  Avery's  arrangement  with 
Beck,  that  the  latter  might  retain  possession  of  the  mortga^d 
property,  and  that,  with  full  knowledge  of  all  the  facts,  havmg 
thus  acquiesced,  he  could  not  now  be  neard  to  say  that,  as  to  him,, 
the  mortgage  was  fraudulent  and  void. 

However,  the  questi<Mi  of  acquiescence  or  estoppel  has  beeb 
eliminated  from  the  case,  and  it  onlv  remains  to  be  seen  whether, 
upon  the  facts  as  they  now  exist,  the  defendant  can  be  said  to- 
have  placed  his  bank  in  a  position  where  it  can  not  avail  itself  of 
its  mortgage  security,  or  in  other  words,  whether  the  mortgage  of 
January  24,  1887,  was  executed  upon  the  agreement  or  under- 
standing between  Beck,  the  mortgagor,  and  the  bank,  the  mort- 
gagee, that  the  former  might  remain  in  possession  of  the  mort- 
gaged property  and  dispose  of  it  in  substantially  the  same  manner 
as  before  the  execution  of  the.mortgaga  This  question  was  sub- 
mitted to  the  jury  upon  the  first  trial  and  was  answered  by  them 
in  the  affirmative.  When  the  case  came  before  the  court  upon 
its  equity  side,  this  conclusion  of  the  jury  was  adopted  and  it  was 
subsequently  reaffirmed  by  both  the  general  term  and  the.  court 
of  appeals  ;  the  latter  tribunal  saying  there  was  ample  evidence 
to  sustain  the  finding,  124  N.  Y.,  376  ;  36  St  Rep.,  338,  so  that 
unless  the  additional  evidence  furnished  upon  the  last  trial  in 
some  appreciable  manner  varies  or  modifies  that  which  was  given 
upon  the  trial  at  circuit,  it  must  be  held  that  this  question  is  prac- 
tically res  adjudicata. 
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I  Imve  already  said  that  such  evidence  does  tend  to  strengthen 
the  impression  which  was  at  fii-st  produced,  respecting  the  defend- 
ant's fraud  from  a  strictly  moral  standpoint;  but  can  it  be  said 
that,  with  the  other  facts  in  the  case,  it  so  strengthens  his  position 
that  the  conclusion  heretofore  reached  by  the  courts  and  jury  is 
not  tlie  reasonable  and  proper  one  in  a  legal  sense? 

To  answer  this  question  intelligeutly  it  will  be  profitable  to  re- 
<japitulate  very  briefly  the  undisputed  facts  of  the  case,  which  may 
be  thus  stated :  The  National  Bank  of  Auburn,  upon  the  24th  of 
January,  1887,  took  from  the  defendant  Beck  a  chattel  mortgage 
upon  his  stock  of  boots  and  shoes,  and  materials  and  machinery, 
for  the  manufacture  thereof,  in  the  city  of  Auburn,  to  secure  a 
loan  of  $1,150,  made  by  him  some  time  previous  to  that  date. 
The  execution  of  this  mortgage  was  not  accompanied  by  any  im- 
mediate delivery  or  followed  by  any  actual  or  continued  change 
of  jK)ssession  of  the  property  mortgaged;  on  the  contrary,  the 
mortgagor  was  permitted  to  remain  in  possession  of  such  property 
and  to  sell  the  same,  precisely  the  same  as  he  had  done  prior  to 
the  execution  of  the  mortgage,  without  any  interference  whatever 
upon  the  part  of  the  mortgagee,  for  the  period  of  about  fourteen 
days,  or  until  February  8th,  when  another  mortgage  was  given  to 
Avery  to  secure  an  individual  claim,  following  which  Avery  as- 
sumed possession  of  and  control  over  the  pn)perty.  It  is  true, 
and  this  is  the  new  evidence  in  the  case,  that  Beck  and  his  wife 
both  worked  in  the  store,  making  and  repairing  boots  and  shoes, 
and  that  a  considerable  portion  of  their  trade  was  the  result  of 
what  is  tenned  "  custom  work ;"  that  at  the  time  of  the  execution  of 
the  bank  mortgage,  Avery  ascertained  from  Beck  that  he  would  re- 
<juire  fifteen  dollars  pjer  week  for  living  expenses,  he  and  his  wife 
ordinarily  earning  twice  that  sum  from  their  "  custom  work ;"  and 
that  it  was  thereupon  agreed  that  he  might  retain  out  of  the  avails 
of  the  business  as  a  whole  the  sum  of  fifteen  dollars  per  week,  the 
balance  to  be  employed  in  reducing  his  indebtedness.  It  does 
not  appear  what  amount  of  goods  was  sold,  or  how  much  money 
was  realized  under  this  arrangement,  nor  what  proportion  of  the 
amount  realized  during  these  fourteen  days  was  from  "custom 
work,"  and  what  from  the  sale  of  stock.  Neither  does  it  appear 
what,  if  anything,  was  paid  to  any  of  Beck's  creditors ;'  nor  indeed 
who  his  creditors  were,  aside  from  those  who  figure  in  this  contro- 
versy. 

The  evidence  does  show,  however,  that  a  considerable  portion 

t  none  of  the  avails  thereof  was 
be  mortgage  debt  or  that  owing 
irs  that  Avery  told  him  he  did 
lem.  This  is  denied  by  Avery, 
rmation  as  to  their  disposition, 
le  declaration  of  Avery  that  the 
rith  Beck,  but  designed  that  he 
d  thus  have  an  opportunity  to 
The  motive  for  this  arrange- 
Kjonnected  with  any  real,  actual, 
J  was  no  immediate  delivery  or 
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change  in  .the  possession  of  the  mortgaged  property,  and  if  the 
mortgagor  was  permitted  to  manage  and  sell  tne  same  practically 
for  his  own  benefit,  as  I  think  must  be  held  was  the  fact,  the- 
necessary  result  of  such  an  arrangement  was  to  cover  up  all  the 
property  of  the  mortgagor,  and  thus  to  hinder  and  delay  his  cred- 
itors in  the  collection  of  their  claims;  and,  inasmuch  as  a  party  is- 
presumed  to  have  foreseen  and  intendetl  the  necessary  conse- 
quences of  his  own  act,  it  follows  that,  if  those  consequences  de- 
fraud another  out  of  any  just  right,  the  law  pronounces  nim  guilty 
of  a  fraud.  Balcock  v.  ikkhr,  24  N.  Y.,  623-632  ;  Coleman  v.  BurVy, 
93  id.,  17-31.  Had  the  arrangement  been  simply  that  the  mort- 
gagor was  to  remain  in  possession  of  the  mortgaged  property  with 
Sermission  to  sell  the  same  and  apply  the  avails  upon  the  mortgage 
ebt,  it  would  have  been  one  not  inconsistent  with  an  honest  intent. 
F(yrd  v.  Williams,  24  N.  Y.,  359 ;  City  Bank  v,  Westbury,  16^ 
Hun,  458.  But  unfortunately  for  the  defendant,  such  was  not 
the  case,  and  therefore  no  other  conclusion  can  be  reached  than 
that  the  bank  mortgage  was  fraudulent  and  void  as  to  the  cred- 
itors of  Beck.  BrackeU  v.  Harvey,  91  N.  Y.,  214;  Potts  v.  HarC^ ' 
et  at,  99  id.,  168. 

Upon  the  final  submission  of  this  case,  several  propositions  were^ 
urged  upon  the  attention  of  the  court,  which  had  not  before  been 
presented.  I  have  examined  them  all  with  care,  but  without 
being  able  to  satisfy  myself  that  they  aid  the  defendant  The 
claim  that  the  admission  of  title  hj  the  plaintiff  in  the  case  of 
Avery  v.  Jdead  is  iatal  to  a  recovery  in  this  action,  proceeds  upon 
the  theory  that  the  defendant  haid  been  put  to  an  election  of 
remedies,  at  least  thai  is  the  theory  upon  which  the  case  of 
Terry  v.  Munger,  121  N.  Y.,  161 ;  30  St  Eep.,  746,  cited  as  an 
authority,  was  decided ;  but  one  obvious  answer  to  this  conten- 
tion is  tnat  the  admission  was  made  for  the  purpose  of  saving 
rights  involved  in  another  action  long  after  this  action  had  been 
at  issue,  and  it  is,  therefore,  difficult  to  perceive  how  it  operates 
as  an  estoppel. 

Another  point  raised  confessedly  depends  for  its  correctnessr 
upon  the  fact  that  Avery  took  possession  of  the  mortgaged  prop- 
erty under  his  own  mortgage  exclusively ;  but  this  is  not  the  fact 
It  is  true  that  he  took  possession  on  the  9th  of  February,  and 
that  the  bank  mortgage  was  not  assigned  to  him  until  a  month 
later,  so  that  counsel  is  quite  correct  in  insisting  that  he  could 
not  have  taken  possession  of  the  property  under  the  bank  mort- 
gage as  its  owner,  but  he  could  have  taken  possession  on  behalf 
of  the  bank,  and  that  is  precisely  what  he  swears  he  did  do,  in 
an  affidavit  made  on  the  18th  of  February,  to  be  used  upon  a 
motion  to  vacate  an  attachment ;  and  the  notice  of  sale  establishes- 
most  conclusively  that  the  property  wa§  sold  upon  the  bank  mort- 
gage, as  well  as  upon  that  of  Avery. 

It  seems,  therefore,  that  from  whatever  point  of  view  this  case 
is  examined  we  are  necessarily  confronted  by  the  question  of  the 
validity  of  the  bank  mortgage,  and  with  that  question  determined 
adversely  to  the  defendant,  there  is  nothing  left  for  him  to  rest 
his  defense  upon. 
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The  only  remaining  question  which  requires  any  oonsideratiou 
pertains  to  the  award  of  costs,  and  this  is  not  altogether  free  from 
embarrassment  The  case  is  one  in  which  the  matter  of  cost* 
rests  in  the  discretion  of  the  court,  and  this  discretionary  power 
embraces  the  entire  costs  of  the  action,  notwithstanding  the  order 
of  the  court  of  appeals,  which  grants  a  new  trial,  "  with  costs  to 
abide  the  event '^  First  Not  Bank  v.  Fourth  Nat  Bank,  84  N. 
Y.,  469.  *  The  final  event  is  a  judgment  in  which  neither  is 
wholly  successful,  for  it  adjudged  the  Avery  mortgage  valid.  At 
first  blush,  therefore,  it  would  seem  a  proper  case  for  denying  costs 
to  either  party,  Law  v.  McDonald^  9  Hun,  23,  and  such  would  be 
the  direction  if  each  step  in  the  litigation  had  been  attended  with 
the  same  result,  but  until  the  decision  of  the  court  of  appeals  the 
defendant  had  been  successful  as  to  the  entire  issue. 

It  appears  that  the  decisions  of  the  lower  courts  were  erro- 
neous^ and  plaintiff  was  in  consequence  thereof  put  to  the 
expense  of  an  appeal  This  being  the  case,  I  fail  to  see  why  he 
should  not  be  awarded  costs  up  to  the  last  trial ;  but  inasmuch 
as  the  result  of  that  trial  is  in  exact  accordance  with  the  decision 
of  the  court  of  appeals,  it  would  seem  to  be  a  proper  exercise  of 
the  discretionary  power  of  the  court  to  deny  costs  to  either  partv 
for  all  proceedings  subsequent  to  the  order  granting  a  pew  trial. 
J.  G  <k  G  Z  Averyy  for  applt ;  David  Hayes,  for  resp*t 

Lewis,  J. — This  action  has  been  twice  tried,  and  the  questions 
in  it  quite  thoroughly  litigated. 

On  an  appeal  from  the  judgment  entered  upon  the  first  trial, 
substantially  all  the  questions  involved  in  the  action  were  settled 
in  {ayot  of  the  plaintiff  by  the  decision  of  the  court  of  appeals, 
reported  in  124  N.  Y.,  376;  36  St  Kep.,  888.  The  opinion  of 
tlie  trial  justice,  printed  in  the  case,  leaves  very  little  to  be  said 
by  this  court  in  deciding  this  appeal. 

The  plaintiff  claimed  in  his  complaint  that  the  defendant  had 
in  his  hands  moneys  realized  from  the  sale  of  personal  property 
under  twoxhattel  mortgages  held  by  defendant,  which  the  plaintiff 
claimed  to  be  fraudulent  and  void,  and  plaintiff  sought  to  recover 
the  monevs  by  virtue  of  a  lien  upon  the  property  by  an  attach- 
ment The  facts  entitling  the  plaintiff  to  reliei  were  fully  set 
out  in  the  complaint,  and  the  plaintifl[,  upon  the  facts  proven,  was 
entrtled  to  the  relief  demandea  in  his  complaint 

One  of  the  defenses  interposed  by  defendant  was  a  judgment 
entered*  in  a  replevin  action  adjudicating  that  the  defendant  Avery 
was  the  owner  of  the  property  covered  by  his  mortgages.  At  the 
time  of  the  first  trial  juagment  had  not  been  entered  in  the  re- 
plevin action. 

The  judgment  was  thereafter  entered,  but  upon  appeal  to  the 
eeneral  term  of  this  court  it  was  reversed,  and  thereafter,  and  be- 
fore the  second  trial,  judgment  was  again  entered  in  said  action  in 
favor  .of  the  plaintiff  therein. 

The  judgment  was  entered  some  two  years  after  the  answer  in- 
terposed in  this  case,  so  that  the  judgment  which  the  defendant 
Bought  to  avail  himself  of  was  not  pleaded.     If  it  was  to  be  used 
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in  bar  of  this  action,  it  should  have  been  pleaded  by  a  supple- 
mental answer.     Hendriclcs  v.  Decker^  35  Barb.,  298. 

The  defendant  in  his  replevin  action  claimed  to  own  and  to  be 
entitled  to  the  possession  of  the  property  involved  in  that  action 
by  virtue  of  two  chattel  mortgages ;  one  for  the  sum  of  $290, 
which  was  concededly  valid  ;  and  one  for  $1,000,  which  has  been 
adjudicated  to  be  void. 

They  both  covered  the  same  property.  He  was  in  a  sense  the- 
owner,  and  was  entitled  to  the  possession  of  the  property  by  vir- 
tue of  his  valid  mortgages.  The  replevin  suit  dia  not  necessarily 
involve  the  legality  of  the  thousand  dollar  mortgage.  124  N.  lu, 
supra. 

**  Where  a  judgment  mav  have  proceeded  upon  either  or  any  of 
two  or  more  different  and  distinct  facts,  the  party  desiring  to 
avail  himself  of  the  judgment  as  conclusive  evidence  upon  some 
particular  fact  must  show  affirmatively  that  it  went  upon  that  fact 
or  else  the  question  is  open  for  a  new  contentioa"  Letvis  v.  0. 
KJkP.  Co.,  125  N.  Y.,  841-348  ;  34  St  Itep.,  978. 

In  the  absence  of  evidence  to  the  Contrary  we  must  assume  that 
the  replevin  action  adjudicated  that  appellant's  title  and  right  of 
possession  were  by  virtue  of  the  valid  mortgage,  and  the  judg- 
ment could  not  be  used  ad  evidence  against  the  plaintiff's  claim 
to  the  surplus  moneys  held  by  him  after  the  payment  of  his  valid 
moiigage. 

The  trial  court,  we  think,  properly  disposed  of  the  question  of 
costs. 

We  fail  to  see  any  reason  for  a  reversal  of  the  judgment  It 
should  be  affirmed,  with  costs. 

DwiGHT,  P.  J.,  and  Macomber,  J.,  concur. 


Edward  B.  Erwin,  Eesp't,  v.  Francis  Erwin  el  ai,  Applts. 

{Supreme  Court,  GenercU  Term,  Fffth  Depa/rtment,  Filed  January  2t,  1899.) 

Specific  pbrforhakcb — Aobbbmbnt  to  conybt  land. 

The  father  of  plaintiff  entered  into  a  parol  agreement  with  him,  by 
which  it  was  proYided  that  if  he  would  enter  into  possession  of  a  farm, 
cultivate  and  improve  it  as  his  own,  that  it  should  belong  to  plaintiff,  and 
that  at  the  fatlMr's  death  he  would  convey  or  devise  it  to  plaintiff. 
Plaintiff  entered  into  poesession  and  made  valuable  improvements,  but  his 
father  conveyed  the  premises  to  one  of  the  defendants.  Held,  that  plaintiff, 
under  these  circumstances,  was  entitled  to  a  decree  for  specific  perform- 
ance of  the  agreement  as  against  the  grantees  and  devisees  of  his  faUier. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  upon  the 
decision  of  the  court  at  special  term  in  Steuben  county  February 
2,  1891. 

«/.  F,  Parkhurst,  for  appMts ;  Frederick  Collin^  for  resp't 

Lewis,  J. — The  action  was  brought  to  compel  Francis  Erwin 
and  others,  as  grantees  of  Francis  E.  Erwin,  deceased,  of  a  farm 
in  Steuben  county,  to  convey  to  the  plaintiff  such  farm  in  fulfil- 
ment and  performance  of  a  parol  agreement  of  Francis  K  Erwin, 
deceased,  with  the  plaintiff. 

A  former  trial  of  the  action  was  had,  which  resulted  in  a  de- 
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cision  and  judgment  in  favor  of  the  plaintiflE,  and  upon  -appeiil 
the  judgment  was  reversed  and  a  new  trial  granted  because  of  an 
error  in  the  admission  of  evidence.  54  Hun,  166  ;  26  St  Rep., 
759.  The  new  trial  has  been  had,  and  resulted  in  a  decision  and 
judgment  in  favor  of  the  plaintiff.  The  trial  court  found  that 
there  was  a  parol  agreement  entered  into  between  Francis  E, 
Erwin,  deceased,  the  father  of  the  plaintiff,  and  the  plaintiff,  in  the 
year  1853,  by  the  terms  of  which  it  was  agreed  that  if  the  plaintiff 
would  enter  into  the  possession  of  the  farm  in  controverey  and 
cultivate  and  improve  it  as  his  own  that  it  should  belong  to  the 
plaintiff,  the  title  to  remain  in  the  father  during  his  lifetime,  and 
that  at  his  death  he  would  convey  or  devise  it  to  the  plaintiff,  and 
that  the  plaintiff  entered  into  the  possession  of  the  farm  and  made 
valuable  and  permanent  improvements  thereon,  and  in  all  respects 
kept  and  performed  his  part  of  the  agreement,  and  that  he  never 
abandoned  the  contract  or  the  premisea 

There  was  evidence  tending  to  prove  these  facts  thus  found  by 
the  trial  justice.  The  testimony  of  manv  of  the  plaintiff's  wit- 
nesses is  open  to  the  criticisms  made  hj  the  appellants'  counsel, 
but  the  witnesses  were  before  the  trial  justice.  He  saw  them  and 
observed  their  manner  of  giving  their  evidence.  If  the  facts  tes- 
tified to  by  these  witnesses  were  true,  the  plaintiff  was  entitled  to 
the  relief  demanded  in  the  complaint.  There  was,  we  think, 
aniple  testimony  to  sustain  the  findings  of  the  trial  court 

There  was  evidence  tending  to  show  that  the  plaintiff  aban- 
doned the  premises  and  the  contracts.  This  was  controverted  by 
the  testimony  of  the  plaintiff.  There  was  sufficient  evidence  to 
sustain  the  finding  of  the  trial  court  in  favor  of  the  plaintiff  upon 
this  claim  of  the  defendants. 

We  find  no  reason  for  disturbing  the  judgment 

It  should  be  affirmed,  with  costs  of  the  appeal  against  the 
appellants. 

Judgment  affirmed,  with  costs. 

DwiGHT,  P.  J.,  and  Macomber,  J,,  concur. 

The  People,  Resp'ts,  v,  Michael  Murphy,  App'lt 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  January  fS2,  189$.) 

1.   ABSOK — ^EVTOBNCB. 

On  the  trial  of  an  indictment  for  burning  a  barn,  in  and  about  which 
the  defendant  had  been  employed  for  several  years,  evidence  as  to  tho 
poisoning  of  animals  and  inpunes  to  carriages  in  the  bam  at  the  time  of 
the  fire  is  competent  as  tendme  to  show  that  the  person  who  committed 
the  crime  had  an  intimate  acquaintance  with  the  premises  and  surroundings, 
and  also  to  show  malice. 

ig  testified  upon  a  comparison  with  letters  con- 
n  by  defendant  that  a  threatening  letter  receivcfl 
was  in  defendant's  handwriiing,  defendant  pro- 
)f  writing,  and  on  cross-examination  asked  tlie 
as  to  whether  they  were  written  by  defendant, 
of  the  witnesses  were  not  based  on  the  writinun 
was  immaterial  who  wrote  them,  and  defenda'^t 
iswcrs,  and  could  not  show  that  they  were  writ- 
a  himself. 
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Appeal  from  the  judgment  of  couviction  of  the  defendant  at 
the  Niagara  county  sessions  of  the  crime  of  arson  in  the  third 
decree  entered  in  that  county  on  the  11th  day  of  June,  1891. 

He  was  sentenced  to  be  confined  in  the  Auburn  state  prison  for 
the  term  of  five  years  and  six  montlis.  Defendant  was  charged 
iu  the  indictment  with  having  feloniously  set  fire  to  and  burned  a 
certain  barn  in  the  city  of  Lockport,  the  pmperty  of  one  Elisha 
Moody. 

T,  F.  King,  district  attorney,  for  the  People;  Richard  Crowley^ 
for  app^t 

Lewis,  J. — It  is  not  necessary  to  rehearse  the  evidence  given 
uj)on  the  trial,  for,  though  mainly  circumstantial^  it  was  amply 
sufficient  to  warrant  the  conviction  of  the  defendant  of  the  cnme 
of  which  he  was  charged.  The  evidence  as  to  the  poisoning  of 
the  animals  and  the  injuries  to  the  carriages  in  the  barn  was  im- 
portant and  competent  The  defendant  had  been  for  a  number 
of  years  before  the  commission  of  the  crime  employed  in  and 
about  the  bam.  He  was  familiar  with  the  location  of  the  car- 
riages and  the  places  where  the  animals  were  kept  He  knew  the 
presence  in  the  bam  of  the  poison  and  the  location  of  the  grain 
and  pail  used  in  feeding  the  poison  to  the  cow.  Hence,  the  evi- 
dence as  to  the  injuries  to  the  carriages  and  the  poisoning  of  the 
animals  was  important  and  competent  as  tending  to  show  that  the 
person  who  committed  the  crime  had  an  intimate  acquaintance 
with  the  premises  and  the  surroundings ;  and  it  was  also  compe- 
tent as  tending  to  show  that  the  person  who  committed  the  crime 
entertained,  as  it  was  shown  the  defendant  did,  malicious  and  re- 
vengeful feelings  toward  the  owners  of  the  barn  and  property. 

The  exception  of  the  defendant  toevidence  of  Edward  M.  M!oody 
as  to  the  ownership  of  the  barn  burned  is  untenabla  If  incompe 
tent,  the  defendant  suffered  no  injury  therefrom,  as  there  was  other 
and  competent  evidence  given  upon  the  trial  establishing  the  fact 
that  Elisha  Moody  was  the  owner  of  the  barn  as  alleged  in  the 
indictment  Elisha  Moody  was  living  in  the  house  upon  the  land 
on  which  the  barn  stood,  and  was  in  occupation  thereof  as  tenant 
by  curtesy  and  was,  therefore,  for  the  purposes  of  the  action,  the 
owner  of  the  barn. 

The  People  called  a  number  of  expert  witnesses  who  testified 
that  the  letter.  Exhibit  "A,"  addressea  tc>  Mrs.  Eehm,  which  con- 
tained threats  to  burn  her  house  and  barn  and  burn  the 
property  of  Mr.  Moody,  and  the  letter.  Exhibit  "  B,"  addressed 
to  Mr.  Elisha  Moody,  containing  threats,  were  in  the  handwriting 
of  the  defendant  These  witnesses  formed  their  opinion  as  to  the 
letters  being  written  by  the  defendant  by  comparing  them  with 
other  writings  conceded  to  have  been  written  oy  the  defendant 
Upon  the  cross-examination  of  these  witnesses,  the  defendants 
counsel  produced  nine  different  specimens  of  writing,  and  asked 
these  expert  witnesses  of  the  People  their  opinion  as  to  whether 
thev  were  written  by  the  defendant  Some  of  the  witnesses  testi- 
fied that  they  thought  tliey  were  all  in  the  handwriting  of  the 
defendant     Others  thought  a  portion  of  them  were  wntten  by 
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the  defendant,  and  that  the  balance  of  them  were  not  written  by 
him.  John  Murphy,  a  brother  of  the  defendant,  was  thereupon 
called  as  a  witness,  and  the  defendant's  counsel  oflFered  to  prove 
by  him  that  he  wrote  some  of  the  nine  specimens  shown  the 
People's  expert  witnesses,  and  that  others  of  them  were  not  writ- 
ten by  him.  The  defendant  did  not  offer  to  show  which  ones 
were  written  by  the  witness,  nor  those  that  were  not  written  by 
him.  The  evidence  was  excluded,  and^  the  defendant  duly  ex- 
cepted. 

The  opinions  of  the  People's  witnesses  as  to  the  defendant  hav- 
ing written  Exhibits  '*A  "  and  *'  B  "  were  not  based  upon  an  ex- 
amination of  the  writings  produced  by  the  defendant  They  had 
not  seen  them  when  they  gave  their  testimony.  So  that,  as  far  as 
their  evidence  was  concerned,  it  was  immaterial  who  wrote  the 
nine  papers  produced  by  the  defendant.  If  the  evidence  had 
been  admittea,  it  would  have  been  collateral  to  the  material  ques- 
tion, to  wit:  the  authorship  of  Exhibits  "A"  and  "B."  The  de- 
fendant was,  therefore,  concluded  by  the  answer  of  the  People's 
witnesses.  Va7i  Wyck  v.  Mcintosh,  14  N.  Y.,  439;  Hihley  v. 
Palmer,  32  Hun,  472. 

We  have  examined  the  other  exceptions  of  the  appellant  and 
find  nothing  in  them  calling  for  a  reversal  of  the  judgment 

The  judgment  of  conviction  should  be  affirmed  and  the  pro- 
ceedings remitted  to  the  court  of  sessions  of  Niagara  county,  witli 
directions  to  proceed  thereon. 

Judgment  affirmed,  and  the  proceedings  are  remitted  to  the 
sessions  of  Niagara  county  to  proceed  thereon. 

DwiGHT,  P.  J.,  and  Macomber,  J.,  concur. 


Sophia  Booth,  Eesp't,  v.  The  Eome,  Watertown  &  Ogdens- 
BURGH  Terminal  Eailboad  Co.,  App'lt 

{Supr3me  Court,  General  hrm,  Fifth  Department,  Filed  January  2$,  1893.) 

1.  Nuisance— Blasting. 

Plaintiff's  house  adjoining  defendant's  road  was  shaken  and  its  walls 
weakened  by  the  repeated  concUssionsof  blasting  in  making  an  excavation 
for  the  road.  Held,  that  the  blasting  was  the  proximate  cause  of  the  in- 
jury, although  no  particular  blast  was  shown  to  have  been  the  cause,  and 
that  defendant  was  liable  although  there  was  no  negligence  on  its  part  or 
that  of  its  servants. 

8.  Same — Railroad  corporations. 

A  railroad  company  has  no  inununities,  by  reason  of  its  corporate  char- 
acter, relieving  it  from  responsibility  for  the  direct  injuries  caused  by  its 
work,  though  it  and  its  servants  are  without  actual  negligence. 

done  by  an  independent  contractor  is  inad- 
it  appears  that  the  contractor  was  specially 
work  and  it  was  known  to  all  the  parties  to 
Id  be  necessary. 

from  a  judgment  entered  in  Monroe 
the  verdict  of  a  jury  at  the  circuit, 
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and  from  an  order  denying  its  motion  for  a  new  trial  made  upon 
the  minutes  of  the  court. 

P,  M,  French^  for  app'lt ;  David  Hays^  for  resp't 

Macomber,  J. — As  fin  ally  submitted  to  the  jury,  the  issues  in 
this  action  related  to  the  defendant's  liability  for  damages  sus- 
tained by  the  plaintiff  by  reason  of  injuries  to  her  property 
caused  partly  by  the  blasting  done  by  the  defendant  upon  its  own 
premises  in  making  excavations  for  the  building  of  its  railroad, 
and  partly  by  the  occupation  of  the  front  portion  of  the  plaintiff's 
lot  by  the  defendant  in  permitting  dirt  to  slide  from  an  embank- 
ment erected  by  it 

In  the  complaint  and  at  the  trial  an  effort  was  made  to  recover 
damages  also  for  injuries  sustained  by  reason  of  the  change 
of  grade  of  the  street  made  by  the  railroad  company.  But  this 
claim  was  rejected  by  the  court,  and  finds  no  place  in  the  verdict 
of  the  jury,  which  was  for  the  sum  of  $1,750  for  the  plaintiff, 
being  $1,500  for  damages  caused  by  blastinjg,  and  $260  for  the 
deposit  of  earth.  The  plaintiff's  ]^remises  which  were  so  damaged 
lie  on  the  west  side  of  North  St.  Paul  street  in  the  city  of  Roches- 
ter, and  adjoin  the  defendant's  railroad  on  the  south.  She  had 
owned  them  since  the  j^ear  1885.  A  house  thereon  was  built  in 
the  year  1883,  and  its  front  is  about  four  feet  from  the  north  line 
of  the  lot  The  defendant's  railroad  was  constructed  in  the  year 
1887.  It  crossed  North  St  Paul  street  nearly  at  right  angles. 
The  grade  of  the  street  was  raised,  and  the  street  carried  over  the 
company's  tracks  by  means  of  a  bridge,  to  all  of  which  the  au- 
thorities of  the  city  of  Rochester  had  given  assent  We  are  well 
satisfied  that  the  amount  of  the  verdict  was  not  too  laige,  provided 
the  plaintiff  had  a  cause  of  action  for  injuries  to  her  real  estate, 
caused  mainly  by  the  blasting.  From  the  necessity  of  the  case 
the  jury  was  called  upon  to  exercise  its  good  judgment  under  the 
evidence,  and  determine  a  sum  which  would  make  a  just  com- 
pensation for  the  trespass  of  the  defendant 

We  may  safely  assume,  for  the  purposes  of  this  appeal,  that  the 
defendant  not  only  had  the  right;  to  make  the  excavations  and 
put  its  railroad  tracks  in  the  place  named,  but  that  it  had  also  the 
incidental  right  of  making  all  necessaiy  blasting  therefor.  It  is 
true  that  the  blasting,  the  effect  of  which  caused  such  a  large  part 
of  the  plaintiff's  damages,  was  done  without  negligence  so  far  as 
the  evidence  discloses'  the  fact  to  be. 

From  this  circumstance,  it  is  argued  by  counsel  for  the  appel- 
lant that  the  defendant  is  not  liable  for  the  injuries  thus  sustained 
by  the  plaintiff. 

This  argument  is  based  mainly  upon  the  conceded  fact  that  no 
particular  blast  is  shown  to  have  caused  the  shaking  of  the 
foundations  of  the  .house  and  the  weakening  of  its  w^alls,  but  that 
the  same  came  by  the  repeated  concussions  or  detonations  received 
either  through  the  motion  of  the  atmosphere  or  of  the  interven- 
ing earth. 

Under  the  facts  disclosed,  we  do  not  think  the  defendant  can 
be  justified  under  the  doctrine  of  Lasala  v.  Holbrooke  4  Paige,  170, 
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which  holds  that  the  defendant  had  the  right  to  excavate  its  own 
lands,  if  done  with  due  care,  though  the  ultimate  e^ect  might  bo 
to  cause  an  adjoining  and  recently  built  house  to  fall. 

Nor  does  the  case  fall  within  the  principle  of  Atwaier  v.  TVusteea^ 
etc,  124  N.  Y.,  602 ;  37  St  Rep.,  234,  atfirming  the  judgment  of 
this  court  in  Atwaier  v.  TrusieeSj  etc.,  56  Hun,  293 ;  S.  C,  30  St 
Rep,  587.  In  that  cose  many  of  the  authorities  cited  to  us  upon 
this  appeal  were  fully  considered,  and  it  was  concluded  therefrom 
that  municipal  corporations  engaged  in  the  performance  of  works 
of  a  public  nature,  authorized  by  law,  are  not  liable  for  con- 
sequential damages  occasioned  thereby  to  others,  where  private 
property  is  not  directly  encroached  upon,  unless  such  damages 
are  caused  by  misconduct,  negligence  or  unskillfulnesa  The  rule 
was  there  limited,  and  we  still  believe  it  should  be  limited,  to  in- 
juries inflicted  in  the  performance  of  public  works,  and  strictly 
of  a  public  nature,  directly  authorized  by  statute.  If,  as  it  seems 
to  us,  there  is  anything  more  contained  m  the  opinion  of  Denio, 
J.,  in  Bettinger  v.  The  N,  Y,  Cent  R.  R  Co.,  23  N.  Y.,  42,  the 
same  does  not  appear  to  be  germane  to  the  case  then  before  the 
court,  and  must  be  considered  as  obiter.  See  RadcUff^s  Ex'rs  v. 
Jfoyor,  etc,  4  N.  Y,  195. 

But  the  pnnciple  exonerating  a  party  from  consequential  dam- 
ages when  performed  under  public  law  for  a  public  purpose,  with- 
out negligence,  does  not  apply  to  the  facts  disclosed  in  this  case. 
Consequential  damages  are  those  which  are  not  the  direct  and 
immediate  results  of  the  acts  complained  of.  In  the  case  before 
us,  as  we  view  it,  the  injury  caused  by  the  defendant  to  the  plnin- 
tiffs  premises  was  direct  and  not  consequential.  The  act  of  the 
defendant  was  a  direct  trespass,  as  in  tlie  case  of  St.  Peter  v.  Den- 
isouy  58  N.  Y.,  416,  where  the  blast  blew  a  chunk  of  frozen  earth 
for  a  considerable  distance  upon  the  premises  of  another  and  in- 
jured the  plaintiff,  and  a  recovery  was  had  without  proof  of  neg- 
ligence; or  where  the  injury  was  purely  accidental,  without  neg- 
ligence, as  was  the  case  of  Ileeg  v.  Licht,  80  N.  Y,  579,  where  it  was 
held  that  one  storing  gunpowder  was  liable,without  proof  of  negli- 
gence, to  a  person  who  was  injured  by  an  accidental  explosion.  S<*e 
also  Bohan  v.  Port  Jervis  Gas  Light  Co.,  122  N.  Y,  18 ;  33  St.  Eep., 
246,  and  JJcKve  v.  D.  &  11.  C.  Co.,  52  Hun,  52 ;  22  St  Rep.,  224. 

Moreover,  the  stautory  sanction  to  the  defendant,  which  was  or- 
ganized under  the  general  railroad  act,  Laws  1850,  chapter  140, 
and  its  amendments,  was  not  an  express  power  or  authorization  to 
cross  North  St  Paiil  street  precivSely  in  this  way.  Its  right  existed 
only  under  the  general  railroad  law  of  the  state,  and  of  tliat  pro- 
vision of  the  constitution  of  the  state  which  permits  the  delega- 
tion by  the  legislature  of  a  quasi  power  of  eminent  domain  to  rail- 
road corporations.  Cons.,  art  8,  §§  I  and  3.  But  there  was  no 
obligation,  on  the  part  of  the  defendant,  to  locate  and  build  its 
road  in  this  particular  place.  Cogsicoll  v.  X.  Y..  N.  H.  <!k  H,  R  R 
Co.,  103  N.  Y.,  10 ;  3  St  Rep.,  oO.  We  think  that  the  defend- 
ant  has  no  immunities,  by  reason  of  its  corponite  character,  reliev- 
ing it  from  resf>onsibility  for  the  direct  injuries  caused  by  its 
work,  though  it  and  its  servants  were  without  actual  negligence. 
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It  is  further  claimed  that  the  defendant  was  not  liable  because 
the  work  ofr  excavating  and  blasting  had  been  let  to  one  Casey, 
who,  it  is  claimed,  was  an  independent  contractor,  for  whose  acts 
the  defendant  was  not  liable.  We  agree  fully  with  the  opinion 
of  the  learned  justice  rendered  on  the  motion  for  a  new  trial,  that 
the  evidence  to  show  such  relation  between  the  company  and 
Casey  was  not  competent  under  the  pleadings,  and  fully  approve 
of  the  doctrine  of  the  authority  cited  by  the  learned  justice, 
namely,  Baker  v.  Bailey^  16  Barb.,  54,  and  for  the  further  reason 
that  the  evidence  was  entirely  immaterial,  whether  competent  un- 
der the  pleadings  or  not,  because  the  only  testimony  relatrng  to 
the  question  shows  that  Casey  was  employed  by  the  defendant 
specially  to  do  this  particular  work,  and  that  it  was  known  to  all 
of  the  parties  that  blasting  would  be  necessary  in  order  to  make 
the  proper  excavations  for  laying  the  defendant  s  tracks.  Mc- 
Cafferty  v,  S,  R  <t  P.  Af.  R  R  Co,,  61  N.  Y.,  178 ;  l)r€s<seU  v. 
City  of  Kingston,  32  Hun,  533. 

We  think  that  the  disposition  of  the  case  made  hj  the  ieamed 
justice  at  the  trial,  and  on  the  motion  for  a  new  trial,  was  correct, 
and  that  the  judgment  and  order  entered  should  be  affirmed. 
Dwight,  p.  J.,  and  Lewis,  J.,  concur. 

David   Corn  well,  TreasV,    Resp't,  v,   Ch>7/if>6  J.   Cagwih, 

Appit 

{Supreme  Court,  Oeneral  Term^  Fifth  Department ,  lUijd  January  $t,  1892,) 

1.  Daibt  Law—Cheese  pactory— Fraud. 

In  an  action  against  a  patron  of  a  cheese  fact/^rf  to  recover  a  penalty  for 
delivering  skimmed  milk,  it  is  no  defense  that  tlto  cheese-n^aker.  who  was 
also  treasurer,  and  the  nominal  plaintiflf,  but  not  one  of  the  patrons,  con- 
sented to  his  taking  off  cream  for  his  family  iric. 

2.  WrTNESS— Ettoence. 

An  objection  to  a  question  put  to  a  witness  on  cross  examination  with  a 
view  to  showing  hostile  feelings  is  properly  sustained  where  the  question 
embraces  other  matters  not  admissible. 

Appeal  by  the  defendant  from  a  judgment  of  the  county 
court  of  Cattaraugus  county,  affirming  the  judgment  of  a  jus- 
tice's court 

William  0,  Laidlaw,  for  app'lt ;  A,  Spring,  for  resp't 

Dwight,  P.  J.— The  action  was  brought  iu  a  justice's  court 
to  recover  penalties  alleged  to  have  been  incurred  by  the  defend- 
ant, under  the  provisions  of  chap.  427  of  the  Laws  of  1885,  for 
delivering  skimmed  milk  at  a  cheese  factory.  The  justice  ren- 
dered judgment  against  the  defendant  for  fifty  dollai-s,  and  costs, 
which  was  affirmed  in  the  county  court 

The  plaintiflf  was  the  treasurer  of  the  unincorporated  association 
of  patrons  of  a  cheese  factory  at  Farmersville  in  Cattaraugus 
county,  and  the  action  was  brought  in  liis  name,  under  the  pro- 
visions of  §  1919  of  the  Code  of  Civil  Procedure,  for  the  benefit 
of  the  association. 

The  statute  (act  of  1885,  $vprn)  provides  that  "  whoever  shall, 
with  intent  to  defraud,     *    *    *    bring  to  be  manufactured  to 
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^^y  «  «  «  cheese  factory  in  this  state  *  *  *  any  milk 
from  which  any  cream  has  been  taken  *  *  *  shall  for  each 
and  every  offense  forfeit  and  pay  a  sum  not  less  than  twenty-five 
nor  more  tlian  one  hundred  dollars,  with  costs  of  suit  *  *  * 
for  the  benefit  of  the  *  *  *  association  *  *  *  upon 
which  such  fraud  is  committed."  The  defendant  was  one  df  the 
patrons  of  the  cheese  factory  delivering  his  milk  to  it  daily,  and 
lie  habitually  committed  the  offense  described  in  the  statute  and 
for  which  the  penalty  is  prescribed.  His  wife  was  in  the  almost 
xlaily  habrt  of  taking  cream  from  the  cans,  for  the  use  of  the 
family,  with  his  knowledge  and  approval,  and  he  was  in  the 
habit  of  delivering  to  the  factory  the  milk  from  which  the  cream 
had  thus  been  taken.  This  he  admitted  on  the  trial;  his  only  de- 
fense being  that  such  acts  were  without  the  intent  to  defraud 
mentioned  in  the  statute. 

In  support  of  this  defense,  he  offered  evidence  to  show  that  he 
had  the  permission  of  the  cheese  maker,  who  was  also  the  treas- 
urer of  the  association  and  the  nominal  plaintiff  in  this  action,  to 
take  off  cream  for  family  use.  The  evidenoe  was  objected  to, 
:and  the  ruling  of  the  justice  excluding  it  furnishes  substantially 
the  only  ground  of  this  appeal. 

The  ruling  was  clearly  correct  The  necessary  effect  of  the  act 
forbidden  by  the  statute  and  admitted  by  the  defendant  was  to 
<lefraud  the  associated  patrons  by  depreciating  the  quality  and 
value  of  the  cheese  m^Je  at  their  factory,  and  the  elementary 
l)rinciple  that  a  man  is  presumed  Uy  intend  the  natural  and  neces- 
sary consequences  of  his  act,  knowingly  committed,  applies  with 
full  force  to  the  case  of  the  defendant  The  evidence  offered  by 
him  had  no  tendency  to  rebut  that  presumption.  It  does  not  help 
his  case  to  show  that  another  person  was  in  complicity  with  him 
in  the  wrongful  act  The  consent  of  the  cheese  maker  and 
treasurer  was  not  the  consent  of  the  patrons  of  the  factory.  The 
treasurer  was  not  even  one  of  the  patrons.  He  was  the  servant 
iinJ,  in  a  limited  sense,  perhaps,  the  agent  of  the  association 
employed  to  make  and  sell  their  cheese.  His  compensation  de- 
l)endea  upon  the  number  of  pounds  of  cheese  manufactured ;  not 
upon  its  quality  or  price.  Of  course  he  had  no  authority  to  con- 
•  sent  to  a  fraud  upon  his  employers,  and  his  complicity  in  the  acts 
of  the  defendant  could  have  no  effect  to  relieve  those  acts  of  their 
fraudulent  character.  The  evidence  proposed  was,  therefore, 
properly  excluded. 

If  the  action  had  been  brought  by  the  plaintiff  for  his  own 
benefit,  or  if  the  judgment  were  to  enure  to  his  benefit,  in  whole 

)on  the  fact  suggested  by  the  ques- 
in  available;  but  such  is  not  the 
y  ihe  nominal  plaintiff,  and  the 
the  statute,  "  for  the  benefit  of  the 
.ud  was  committed." 
resented  on  this  appeal.  Mrs.  Com- 
tion,  was  askecf  a  question  on  cross- 
is  said,  of  showing  nostile  feeling  on 
But  the  question  embraced  other 
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matters  not  admissible,  and  assumed  facts  not  in  evidence.  Tha 
objection  to  the  question  was  properly  sustained.  The  judgment 
must  be  affirmed.  ^ 

Judgment  of  the  county  court  of  Cattaraugus  county  affirmed,, 
witn  costSb 

Macomber  and  Lewis,  JJ.,  concur. 

Mary  J.  Burnett,  Prff,  v.  Charles  &  Wmght,  Ex'r,  Impl'd 

Deft  '^ 

(Supreme  Court,  OenercU  Term,  Fifth  Department,  Med  January  ff,  J89£.y 
Ldhtation— Action  to  kbform  and  foreclobb  mortgagb. 

A  mortgage  given  bv  defendant's  testator  omitted  to  mention  the  amount 
intended  to  be  secured  thereby.  In  an  action  to  reform  the  mortcaffe  bv- 
inserting  such  amount  and  to  foreclose  the  mortgage,  ffeld,  that  as  the- 
mor^gage  could  not  be  toreclosed  until  it  had  been  reformed,  the  Statute 
of  Limitations  was  sufficiently  pleaded  by  an  allegation  that  the  cause  or 
action  alleged  did  not  accrue  at  any  time  within  ten  years  prior  to  the 
commencement  of  the  action. 

Appeal  by  the  plaintiff  from  a  judgment  dismissing  the  com- 
plaint, entered  on  the  findings  and  decision  of  the  court  at  special 
term,  in  Monroe  county  ;  also,  by  the  defendant  from  that  portion, 
of  the  judgment  which  denied  costs  to  the  defendant 

M.  W.  Cooke,  for  pFff ;  R  B,  Beach,  for  deft 

DwiGHT,  P.  J. — The  action  was  to  reform  and  foreclose  a  mort--  * 
gage  of  real  estata  The  instrument  set  out  in  the  complaint  was 
in  the  usual  form  of  a  real  estate  moitgage,  reciting  a  considera> 
tion  of  $600  for  the  conveyance  of  the  land,  but  omitting  to  men- 
tion any  sum  as  the  amount  the  payment  of  which  it  was  intended 
to  secure.  The  instrument  was  drawn  upon  one  of  the  standard 
blanks  for  mortgages  employed  by  scriveners  in  this  state,  and 
the  blank  was  filled  out  in  every  respect,  except  that  no  words  or 
figures  were  inserted  in  the  blank  in  the  sentence:  **This  grant 
is  intended  as  security  for  the  payment  of  the  sum  of 
in  one  year  from  the  date  of  this  instrument,"  eta  The  complaint 
contained  appropriate  allegations  for  a  reformation  of  the  mort- 
gage, by  the  insertion  in  the  blank  of  the  sum  of  $677. 17,  and  ended 
with  a  prayer  for  relief,  which  embraced  such  a  reformation  and  a 
foreclosure  of  the  mortgage  for  that  sum,  with  interest 

The  answer  of  the  defendant  as  the  executor  of  the  deceased 
mortgagor,  as  also  the  answer  of  Jane  Gould,  a  grantee  of  th& 
mortgaged  premises,  who  was  made  a  defendant,  but  died  pend- 
ing the  action,  and  for  whom  the  defendant  was  substituted  as  her 
executor,  set  up  certain  equitable  defenses  and  pleaded  both  the 
twenty  years  and  ten  years  statute  of  limitations  to  the  action ;. 
the  latter  plea  in  both  answers  being  in  these  words,  "that  the 
said  alleged  cause  of  action  set  out  in  the  complaint  herein  did 
not  accrue  at  any  time  within  the  period  of  ten  years  prior  to  the^ 
comtnencement  thereof."  The  mortjgjage  was  executed,  acknowl- 
edged and  delivered*  in  January,  1868,  and  the  action  was  com- 
menced in  November,  1887.  The  court  at  special  tenn  found 
and  held  that  the  mortgage  was  void  for  uncertainty,  since  ic 
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specified  no  sum  for  which  it  was  intended  as  security,  or  for 
which  it  could  be  enforced ;  that  the  ambiguity  or  defect  was  a 
patent  one,  and,  therefore,  it  could  not  be  explained  or  supplied 
by  parol  proof ;  that  the  mortgage  in  order  to  be  enforced  must 
l>e  reformed,  and  that  the  cause  of  action  for  a  reformation  was 
barred  by  the  ten  years  statute  of  limitations,  and  on  that  ground 
dismissed  the  complainL 

Against  this  disposition  of  the  case  the  plaintiff,  appellant,  makes 
two  contentions.  The  first  is  that  the  ten  years  statute  was  not  ef- 
fectually pleaded,  and  this  upon  the  sole  ground,  as  we  under- 
stand, that  it  was  pleaded  to  the  whole  of  the  plaintiff's  cause  of 
action,  whereas  it  applies  only  to  that  portion  of  the  cause  of 
-action  which  asks  for  a  reformation  of  the  mortgage. 

We  do  not  think  the  position  is  well  taken.  The  final  cause  of 
action  is  really  one,  viz.,  for  the  foreclosure  of  the  mortgaga  But 
the  mortgage  being  void  for  uncertainty  and  incapable  of  enforce- 
ment as  it  stands,  its  reformation  is  a  necessary  incident  of  its 
foreclosure;  Without  reformation  the  mortgage  cannot  be  fore- 
xjlosed.  The  statement  of  the  cause  of  action  for  a  foreclosure  of 
the  mortgage  is  incomplete  without  the  allegations  showing  that 
the  plaintiff  is  entitled  to  its  reformation.  With  this  view,  no 
-doubt,  the  complaint  purports  to  state  but  one  cause  of  action,  of 
which  the  object  is  the  foreclosure  of  the  mortgage,  and,  as  pre- 
liminary thereto,  a  reformation  of  the  mortgage  by  inserting  in 
the  blank  the  sum  intended  to  be  secured  thereby. 

It  is  true  that  a  separate  action  might  have  been  maintained  for 
the  reformation  of  the  mortgage,  but  such  an  action  could  have 
had  no  other  object  than  to  prepare  the  way  for  an  action  to  fore- 
chwe  it;  and  when  the  plaintiff  determined,  upon  a  single  action 
he  very  properly  grouped  all  his  allegations  in  a  single  narrative 
intended  to  exhibit  his  ri^ht  to  have  his  mortgage  foreclosed  and, 
ill  order  thereto,  to  have  it  reformed.  The  case  is  very  different 
from  that  of  Broclcway  v.  Wells^  1  Paige,  617,  the  only  authority 
cited  by  counsel  for  the  plaintiff  in  support  of  his  present  conten- 
tion. In  that  case  the  action  was  to  recover,  after  an  accounting, 
two  several  and  distinct  sums  of  money  received  by  the  defend- 
ant'at  different  times  and  in  different  capacities  of  trust  The  two 
causes  of  action  were  entirely  distinct ;  neither  was  in  the  least 
•degree  dependent  upon  the  other,  and  it  was  held  that  a  general 
plea  of  the  statute  of  limitations  was  bad.  We  think  the  authority 
and  the  principle  of  it  fails  of  application  to  this  case. 

The  other  contention  on  behalf  of  the  plaintiff  we  r^ard  as 
much  more  ingenious  than  sound.  It  is  to  the  effect  that  the 
condition  or  defeasance  clause  of  the  mortgage  may  be  disre- 
garded, in  which  case  the  instrument  would  become  an  absolute 
<x)nveyance  on  its  face,  and  being  intended  as  a  mortgage,  may  be 
enforced  as  such,  without  the  aid  of  the  power  of  sale  contained 
in  the  instrument  as  executed  between  the  parties.  In  such  case 
no  reformation  is  necessary ;  the  action  becomes  one  on  a  sealed 
instrument  and  is  subject  only  to  the  twenty  years  limitation,  and 
fiot  to  the  limitation  of  ten  years  as  in  cases  where  a  reformation  is 
o^uired. 
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It  is  a  little  difficult  to  characterize  this  contention;  it  seems  to- 
be  contrary  both  to  pleading  and  to,  proof.  The  instrument  is- 
both  declared  upon  as  a  mortgage  and  proved  to  be  such.  The 
contention  requires  a  double  transformation  of  the  deed,  first 
from  a  mortgage  to  an  absolute  conveyance,  contrary  to  the  act  of 
the  parties  between  whom  it  was  executed  and  delivered,  and  then 
from  an  absolute  conveyance  to  a  mortgage  in  accordance  with 
their  intent  Counsel  in  his  aigument  even  appeals  to  the  terms 
of  that  portion  of  the  instrument  which  it  is  proposed  shall  be 
disregarded  f6r  evidence  of  the  intention  of  the  parties  as  to  the 
nature  and  effect  of  the  instrument 

We  think  that  neither  of  the  answers  of  the  plaintiff  to  the 
findings  and  conclusions  of  the  court  is  effectual  as  such.  The 
authorities  cited  by  the  learned  judge  at  special  term  support  those 
conclusions,  Eaton  v.  Wilcox^  42  Hun,  61 ;  8  St  Rep.,  501 ;  Vande- 
voort  y.  Dewey ^  42  Hun,  71;  3  St  Rep.,  474,  and  those  conclu- 
sions support  the  judgment  dismissing  the  complaint  There  are 
suggestions  in  the  case  of  circumstances  which  render  the  plea  of 
the  statute  of  limitations  far  from  unconscionable,  but  as  none 
of  the  evidence  is  printed,  and  the  findings  of  the  court  do  not. 
embrace  the  circumstances  referred  to,  we  are  not  supplied  with 
the  data  upon  which  to  review  the  discretion  of  the  court  in  refus- 
ing costs  to  the  defendant 

The  judgment  should  be  affirmed. 

Judgment  appealed  from  affirmed,  with  costs. 

Lewis,  J.,  concurs;  Macomber,  J.,  not  voting. 

In  the  Matter  of   Supplementary  Proceedings  for  the  collection 
of  a  tax  of  Charles  H.  Hartshorn,  App'lt 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  January  Si,  189S.). 

1.  Taxes — ^Misnomer. 

Where  a  person  is  concededly  the  owner  of  the  land  assessed,  is  the  only 
person  bearing  the  name  residing  Id  the  county  and  the  only  person  liable- 
to  pay  the  tax,  he  cannot  claim  to  be  misled  by  the  addition  of  the  letters - 
"  est.     to  his  name  on  the  roU. 

2.  Bame — SupplembntaIj  proceedings. 

■  The  question  as  to  the  ownerehip  of  sufficient  personal  property  to  pay 
the  tax  cannot  be  raised  for  the  first  time  on  examination  in  suppiemcDtal 
proceedings.  If  the  party  wishes  to  raise  that  question  he  should  do  so  by 
motion  to  set  aside  the  order. 

Appeal  from  an  order  of  the  county  court  of  Steuben  county 
denying  an  application  made  by  the  appellant  to  vacate  and  set 
aside  an  order  made  on  the  12th  day  of  August,  1891,  appoint- 
ing a  receiver  of  the  property  of  the  appellant;  also  an  appeal 
from  an  order  made  by  the  county  judge  of  said  county  appoint- 
ing such  receiver. 

Daniel  L.  Benton,  for  app'lt ;  J.  H,  Stevens,  for  resp't 

Lewis,  J. — The  aflSdavit  of  the  supervisor,  Henry  Colgrove^. 
stated  facts  sufficient  to  justify  the  order  of  the  county  judge^. 
directing  the  appellant  to  appear  before  him  for  examination  con- 
cerning his  property.     Matter  of  Conklin,  36  Hun,  588. 
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It  cannot  be  claimed  that  the  appellant  was  misled  by  the  ad- 
dition  of  the  letters  '*  est "  to  his  name  on  the  roll.  He  was  con- 
cededly  the  owner  of  the  lands  assessed,  and  he  was  the  only  per- 
son baring  the  name  of  Charles  Hartshorn  residing  in  the  county 
and  was  the  only  person  liable  to  pay  the  tax. 

Henry  R  Ranger,  the  assessor,  testified  that  the  list  of  the  lands 
as  they  were  assessed  was  shown  to  Hartshorn  and  that  he  ac- 
knowledged the  assessment  to  be  correct  The  ex  parte  appli- 
cation made  to  the  county  judge  to  vacate  his  order  was  based 
8olj^  upon  the  original  papers,  upon  which  the  order  was  granted. 

The  county  judge  denied  the  application ;  Hartshorn  acqui- 
esced in  the  disposition  that  was  made  of  the  motion,  and  ap- 
peared before  the  judge  and  submitted  to  the  examination. 

Upon  the  hearing  he  sought  to  show  that  he  had  sufficient  per- 
sonal property  out  of  which  the  collector  could  have  made  the  tax. 

The  county  judge  correctly  held  that  that  question  was  not 
open  to  investigation  on  the  hearine  before  him. 

If  that  matter  was  to  be  inquired  into,  an  independent  motioa 
should  have  been  made  to  set  aside  the  original  order  upon  no- 
tice based  upon  affidavits  showing  the  facts  upon  which  he  re- 
lied to  set  aside  the  order. 

The  reassessment  of  the  tax  in  1891  by  the  assessors  could 
not  affect  the  regularity  of  the  supplemental  proceedings.  There 
does  not  appear  to  be  any  merit  in  the  appeal. 

The  orders  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements  of  the  appeal. 

DwiGHT,  P.  J.,  ,and  Macomber,  J.,  concur. 


Habbibt  J.  Rhodes,  Resp't,  v.  Clinton  F.  Stone,  AdmV, 

App'lt 

(Smprtms  Court,  Oeneral  Term,  Fifth  Department,  Filed  January  SS,  189$,) 

BBBYICBS— MSMBBB  OF  FAMILY — CONTRACT  TO  PAY  FOR. 

Plaintiff  lived  and  cohabited  with  deceased,  although  she  knew  his  wife 
was  living,  kept  house  for  him  and  worked  on  his  nirm,  doing  the  same 
woik  as  a  laborer.  In  an  action  for  such  services  there  was  evidence 
of  declarations  of  the  deceased  to^  the  effect  that  plaintiff  was  of  great 
aflsistance  to  him  in  his  business  and  was  worth  as  much  to  him  as  an  or- 
dinary hired  man,  and  he  intended  to  pay  her  for  her  services,  which  dec- 
laratioDS  were  sometimes  made  in  her  presence  and  hearing.  Ileld,  that 
the  relatioos  of  the  parties  did  not  necessarily  forbid  an  express  contract 
to  pay  her  for  her  labor,  and  that  the  evidence  was  sufficient  to  sustain  a 
finding  of  an  express  contract  to  pay. 

Appsal  from  the  Judgment  of  this  court,  entered  in  the 
eoaoty  of  Steuben  on  the  15th  day  of  May,  1889,  in  favor  of  the 
respondent  Against  the  appellant  as  the  administrator  of  the  estate 
of  John  R  Stone,  deceased,  and  from  an  order  denying  a  motioa 
for  a  new  trial  upon  th^  court's  minutes. 

Francis  A.  WilliamSj  for  applt;  D,  AL  Darrin^  for  resp't 

Lewis,  J. — ^This  is  an  action  to  recover  compensation  for  serv* 
loes  performed  by  the  respondent  for  the  defendant's  intestate, 
Jobo  R  Stona 

St.  Rbp.,  Vol.  XLIV,       3 


Digitized  by  VjOOQIC 


18  New  York  State  Reporter,  Vol.  44.        [Sup.Ct 

The  intestate  in  1853  separated  from  his  wife  and  from  that 
time  till  his  death  in  the  year  1885  lived  and  cohabited  with  the 
respondent 

Their  relations  were  apparently  those  of  husband  and  wife ; 
they  were  known  and  recognized  as  such  by  their  neighbors  and 
acgnaintances. 

The  respondent  was  all  the  time  aware  of  the  intestate's  former 
marriage,  that  his  wife  was  living,  and  that  he  had  not  been 
legally  divorced  from  her. 

The  intestate  and  the  respondent  carried  on  the  business  of 
farming;  the  respondent  performed  the  usual  services  of  a  farmer's 
housekeeper ;  she  also  worked  upon  the  intestate's  farm,  perform- 
ing the  labor  of  an  ordinary  farm  hand,  assisting  the  intestate  in 
clearing  land,  pulling  stumps,  sowing,  planting,  cultivating  and 
harvesting  crops. 

There  was  evidence,  consisting  mainly  of  the  statements  of  the 
intestate  made  from  to  time,  while  the  respondent  was  perform- 
ing the  services,  that  she  was  a  great  assistance  to  him  in  his  busi- 
ness and  was  aiding  him  in  accumulating  property ;  that  she  was 
worth  as  much  to  hirti  as  an  ordinary  hired  man,  and  that  he  in- 
tended to  pay  her  for  her  services ;  that  she  should  be  well  paid  ; 
that  he  intended  to  give  her  a  farm  and  other  property  by  his 
will ;  that  when  he  died  she  was  to  have  pay  for  her  labor. 

These  declarations  as  to  the  valuable  services  the  respondent 
was  rendering,  and  that  he  intended  to  pay  her  well  for  them, 
were  often  made  in  the  presence  and  hearing  of  the  respondent 
The  services  were  proven  to  be  worth  from  two  to  five  dollars  a 
week. 

The  respondent  cannot  rely  upon  an  implied  agreement  to  pay 
for  her  labor  ;  unless  the  evidence  proves  an  express  promise  of  the 
intestate  to  pay  her,  the  verdict  cannot  be  sustained,  and  if  the 
illicit  commerce  between  the  parties  was  any  part  of  the  basis  of 
the  promise  to  pav  for  respondent's  labor,  the  agreement  was  void. 

The  relations  of  the  parties  did  not  necessarily  forbid  an  express 
<jontract  between  them  that  the  intestate  would  pay  respondent 
for  her  labor.     Cooper  v.  Cooper^  147  Mass.,  372. 

There  is  no  suggestion  in  the  evidence  that  the  illicit  relations 
were  to  form  any  part  of  the  consideration  of  the  contract ;  not- 
withstanding the  improper  manner  of  her  life  with  the  intestate, 
she  was  at  liberty  to  make  an  agreement  with  the  intestate  to  per- 
form labor  for  him  for  pay.  There  was  suflScient  evidence  of 
such  an  agreement  to  sustam  the  verdict  of  the  jury. 

While  there  was  evidence  tending  to  show  that  the  respondent 
had  received  full  compensation  for  her  work  for  the  intestate, 
this  evidence  was  controverted,  so  that  it  became  a  question  of 
fact  The  case  was  very  guardedly  and  fairly  presented  to  the 
jurv,  and  we  think  the  judgment  must  be  sustained. 

l^he  judgment  and  order  appealed  from  are  afiirmed,  with 
costs. 

DwiGHT,  P.  J.,  and  Macomber,  J.,  concur. 
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John  Langford,  Resp't,  v.  William  Broadhead  and  Williai^ 
J.  Morse,  App'lts. 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  January  29,  189^.} 

1.  Ikprmnitt — Parties. 

M.  and  W.,  members  of  a  firm,  entered  into  a  contract  with  reference  to 
dissolution,  which  contained  a  covenant  by  M.  to  indemnify  and  save  W. 
barmless  against  all  debts  of  the  firm  and*  all  trouble  and  expense  on  ac- 
count thereof.  Defendant  B.,  for  the  consideration  of  one  dollar,  joined 
in  the  contract  for  the  purpose  of  joining  with  M.  in  said  indemnity. 
Hed,  that  as  to  W.  the  covenant  or  indemnity  was  joint,  and  that  an 
action  for  breach  thereof  was  properly  brought  against  B.  and  M. 

2.  Samb -Costs. 

Such  covenant  includes  only  costs  necessarily  and  reasonably  incurred, 
and  not  costs  paid  by  the  covenantee  in  supplementary  proceedings  against 
him. 

8.  EvTOKNCB— Code  Crv.  Pro..  §  829. 

Evidence  to  show  fraud  on  the  part  of  the  covenantee,  who  has  since 
died,  in  procuring  the  covenant  to  be  given,  is  inadmissible  under  g  82d 
of  the  Code. 

Appeal  by  the  defendants  from  a  judgment  entered  on  the  re- 
port of  a  referea 

C  R  Lockwoody  for  app'lts ;  A.  HazeUine^  for  resp't 

D WIGHT,  P.  J. — The  action  was  on  a  contract,  under  seal,  ex- 
ecuted by  the  defendants  and  one  Ezra  Wood,  Jr.,  since  deceased. 
The  contract  named  the  latter  as  party  of  the  first  part,  and  the 
defendant  Morse  as  party  of  the  second  part,  and  most  of  the  cov- 
enants contained  in  it  were  between  those  parties  exclusively,  and 
related  to  the  dissolution  and  settlement  of  a  copartnership  which 
had  previously  existed  between  them.  But  the  concluding  cov- 
enant on  the  part  of  Morse  was  one  by  which  he  bound  himself 
to  pf^y  all  the  debts  of  the  firm,  and  to  save  Wood  harmless  there- 
from and  from  all  trouble  and  expense  on  account  thereof,  and  in 
this  covenant  the  defendant  Broadhead  joined  in  the  following^ 
tenns:  "And  said  William  Broadhead  joins  in  this  contract  and 

Snts  his  name  and  seal  to  the  same  for  the  consideration  of  one 
ollar  to  him  in  hand  paid,  etc.,  and  for  the  purpose  of  joining 
with  the  said  Morse  in  mdemnifying  the  said  Wood  against  the 
outstanding  liabilities  of  said  firm;  and  said  Broadhead  hereby 
agrees  to  keep  said  Wood  free  and  harmless  from  all  said  liabili- 
ties, including,  eta,  and  from  all  costs,  trouble  and  expense  on 
account  of  the  same." 

After  the  execution  of  the  contract  several  judgments  were  re- 
covered against  Wood  and  Morse  on  liabilities  of  the  firm,  which 
were  collected  by  execution  out  of  the  property  of  Wood,  and  he 
subsequently  assigned  his  claim  for  indemnity  under  the  contract 
to  the  plaintiff.  Wood  died  before  the  commencement  of  this 
action. 

There  is  no  force  in  the  contention  that  the  defendants  were 
improperly  joined  in  the  action.  Although,  as  between  them- 
selves, Morse  was,  no  doubt,  the  principal  obligor  and  Broadhead 
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lis  surety,  yet  as  to  Wood  their  covenant  of  indemnity  was  ex- 
pressly joint,  and  the  action  was  properly  brought  against  both. 

The  joint  answer  of  the  defendants  set  up  the  defense  of  fraud 
on  the  part  of  Wood,  by  which  they  were  induced  to  enter  into 
the  contract  of  indemnity;  and  Broadhead  by  a  separate  answer, 
interposed  by  way  of  amendment  on  the  trial,  averred  similar 
fraud  on  the  part  of  Wood  and  Morse  conjointly,  which  induced 
him  to  unite  with  Morse  in  the  execution  of  the  contract 

These  two  rather  inconsistent  defenses  it  was  sought  to  sustain 
by  the  testimony  of  the  two  defendants,  offered  m  behalf  of  both 
and  of  each  of  them.  The  testiniony  was  objected  to  by  the  plaintiff 
under  §  829  of  the  Code  of  Civil  Procedure,  and  was  very  prop- 
erly excluded.  Under  whatever  guise  proposed,  the  ofter  was 
nothing  other  than  an  attempt  on  the  part  of  the  defendants  to  es- 
tablish by  their  own  testimony  pei-sonal  transactions  or  communi- 
cations between  themselves  and  a  deceased  person,  from  whom 
the  plaintiff  derived  his  intei-est  in  the  subject  matter  of  the  ac- 
tion. In  the  nature  of  the  case  the  alleged  fraudulent  representa- 
tion or  conduct  of  the  deceased  which  influenced  the  action  of 
the  defendants,  or  either  of  them,  must  have  been  a  personal 
transaction  or  communication  between  the  deceased  and  the  de- 
fendant or  defendants  who  sought  to  have  the  benefit  of  the  testi- 
mony ;  and  the  testimony  offered  by  the  mouth  of  either  of  the 
<lefendants  was  in  his  own  interest  either  separately  or  jointly 
with  the  other  defendant  This  brought  the  case  strictly  within 
the  terms  of  the  statute  referred  to,  and  justified  the  ruling  of  the 
referee.  The  principle  that  one  partner  is  chargeable  with  the 
fraud  of  his  co-partner  applies  only  to  the  partnership  transactions, 
and  the  contract  in  question  was  not  of  that  character ;  it  was  a 
'Contract  of  Broadhead  with  W6od  and  Morse  as  individuals  hav- 
ing separate  and  adverse  interests. 

One  of  the  judgments  collected  of  the  property  of  Wood  was 
recovered  in  an  action  in  the  supreme  court  on  two  notes  of  the 
firm  held  by  the  administrator  of  the  estate  of  Wood's  father. 
Both  defendants  in  the  action  were  personally  served,  neither 
made  any  defense  or  appearance  therein ;  and  the  judgment  in- 
•cluded  costs  in  case  of  aefault,  which,  together  with  sheriff's  fees 
on  execution,  amounting  to  $74.77,  were  allowed  by  the  referee 
against  the  defendants'  objection,  in  the  amount  recoverable  by 
the  plaintiff  in  this  action. 

All  the  other  judgments  against  Wood  and  Morse  of  which 
proof  or  mention  is  made,  were  recovered  in  justice's  court;  in 
neither  of  the  actions  was  any-  defense  made,  and  only  one  of 
those  judgments  was  paid  by  Wood,  or  charged  to  the  defendants 
in  tliis  action.  But  the  i-eferee  has  allowed  the  claim  of  the 
plaintiff  for  tlie  value  of  the  services  of  an  attorney  who  testifies 
that  he  was  employed  by  Wood  in  connection  with  these  actions, 
and  in  supplementary  proceedings  to  enforce  the  judgments 
therein. 

We  think  the  allowance  of  costs  and  expenses  in  connection 
with  any  of  the  judgments  recovered  against  Wood  cannot  be 
supported  beyond  the  amount  of  costs  entered  in  the  two  judg- 
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mentB  paid  by  him.  It  is  true  the  terms  of  the  indemnity  are 
very  broad,  and  include  "all  costs,  trouble  and  expense  on  ac- 
<;oQnt  of"  liabilities  of  the  firm.  But  even  this  language  will  not 
be-  construed  to  cover  costs  and  expenses  unnecessarily  or  un- 
reasonably incurred.  It  was  no  doubt  proper  for  Wood  to  suffer 
the  claims  made  against  him  to  go  into  judgment,  but  not  to  drive 
the  claimants  to  the  levy  of  execution  and  sale  of  his  property ; 
and  least  of  all  to  proceedings  supplementary  to  execution  in 
order  to  collect  their  judgments  when  recovered.  The  evidence 
fails  to  show  the  existence  of  circumstances  which  justified  the 
expenses  referred  to,  and  we  think  they  should  not  have  been 
4illowed  against  the  defendanta 

In  the  actions  in  justice's  courts  no  defense  was  attempted,  and 
so  far  as  appears  the  services  charged  for  by  the  attorney  for 
Wood  were  rendered  in  resisting  proceedings  supplementary  to 
execution.     The  charges  last  mentioned  amounted  to  fifty  dollars. 

We  find  no  other  error  in  the  rulings  or  decision  of  the  referee. 
The  judgment  should  be  affirmed  if  consent  is  given  to  deduct 
therefrom  the  sum  of  $74.77,  with  interest  thereon  from  March 
18,  1882,  to  August  22,  1887,  and  the  further  sum  of  fifty  dollars. 

Judgment  appealed  from  reversed  and  a  new  trial  granted,  with 
costs  to  abide  tne  event,  unless  the  plaintiff  stipulate  to  modify 
the  same  by  deducting  from  tlie  face  thereof  the  sum  of  $74.77, 
with  interest  from  March  18,  1882,  to  August  22,  1887,  and  the 
further  sum  of  fifty  dollars;  and  if  so  niodified  affirmed,  without 
costs  of  this  appeal  to  either  party. 

Macomber  and  Lewis,  JJ.,  concur. 


Bertha  Welke,  App'lt,  v.  Eudolph  Welke,  Eesp't 

iSu'teme  Court,  Oeneral  Tenn,  Fifth  Department,  Filed  January  B2,  1892.) 

DivoRCB — Adultery — ^Evidencb. 

Id  an  action  for  divorce  the  only  evidence  tending  to  establish  the 

•  chaive  of  adultery,  other  than  that  an  unmarried  woman  was  housekeeper 
for  defendant,  who  was  living  apart  from  his  wife,  was  the  testimony  of 
foar  men  who  gained  access  to  defendant's  apartments  on  frivolous  pre- 
texts. Their  testimony,  so  far  it  tended  to  show  illicit  relations  between 
•defendant  and  the  woman,  was  denied  by  him  and  the  woman.  The  men 
testified  that  their  visits  had  noteference  to  an  action  for  divorce;  that 
they  did  not  know  one  was  contemplated,  and  that  they  went  there  for  the 
purposes  mentioned.  Held,  that  if  the  referee  was  convinced  that  their 
testtmony  in  that  respect  was  false,  he  hnd  a  right  to  reject  their  whole 
testimony  as  unworthy  of  credit,  and  that  his  finding  thnt  the  fact  of 
adultery  was  not  prov^  was  amply  justified. 

Appe-^l  by  the  plaintiff  from  a  judgment  dismissing  her  com- 
-plaint,  entered  on  an  order  of  the  Monroe  special  term  confirming 
the  report  of  a  referee,  and  directing  judgment  in  accordance 
therewith. 

C  M.  AU^^ior  app'lt;  W.  F.  Rampe^  for  resp't 

DwiGHT,  P.  J. — The  action  was  for  a  divorce  on  the  ground  of 
adaltery.  The  parties  were  married  in  1885,  but  lived  together 
only  a  lew  weeks,  and  both  have,  apparently,  been  content  to  live 
separately  since  that  time. 
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One  conceded  fact  in  the  case  no  doubt  suggested  to  the  plain- 
tiff, or  her  advisers,  the  bringing  of  an  action  for  an  absolute  di- 
vorce. That  was  the  fact  that  for  some  months  before  the  aciion 
was  brought  tlie  defendant  had  living  with  him,  as  the  only  other 
member  of  his  household,  an  unmarried  woman  of  about  his  own 
age,  in  the  ostensible  relation  of  housekeeper  and  domestic  servant. 
This  fact  was  calculated  to  excite  suspicion,  but  was,  of  couree^ 
insufficient  in  itself  to  establish  the  charge  of  adultery.  The  only 
additional  evidence  tending  to  support  that  charge  was  furnished 
by  the  testimony  of  four  men,  entire  strangers  to  the  defendant, 
who  gained  access  to  his  house,  two  of  them  in  the  evening,  and 
three  of  them  at  midnight  a  week  later,  under  pretenses  so  shal- 
low and  absurd  as  to  stamp  these  domiciliary  visits  with  the 
chamcter  of  gross  outrages  upon  the  privacy  of  the  home.  The 
referee  undoubtedly  rejected  those  pretenses  as  false,  and  believed 
that  the  sole  purpose  of  the  visits  was  to  obtain  evidence  in  sup- 
port of  the  plaintiffs  action  which  was,  shortly  after,  commenced, 
but,  what  is  of  more  consequence,  these  persons  on  the  trial  of 
the  action  had  the  hardihood  to  insist,  on  their  oaths  as  witnesses^ 
that  their  visits  had  no  reference  to  an  action  of  divorce;  that 
they  did  not  know  that  such  an  action  was  contemplated,  and  that 
their  several  invasions  of  the  defendant's  home  were  made  for  the 
purposes  avowed  at  the  tima  So  that  if  the  referee  was  con- 
vinced that  the  excuses  for  the  visits  were  falsely  pretended,  he 
must  have  found  that  their  testimony  in  that  respect  was  false 
and,  in  that  case,  he  had  the  right  to  reject  the  whole  of  their 
testimony  as  unworthy  of  credit  Pierson  v.  Tlie  People^  79  N.  Y.^ 
424.  Moreover  their  testimony,  so  far  as  it  tended  to  show^  illicit 
relations  between  the  defendant  and  the  woman  living  with  him^ 
beyond  the  fact  that  they  were  the  only  occupants  of  the  apart- 
ments which  constituted  the  defendants  home,  was  directly  con- 
tradicted both  by  him  and  by  the  woman,  except  that  the  latter, 
who  did  not  unuerstand  English,  was  unable  to  testify  to  the  con- 
versation between  the  defendant  and  his  visitors. 

On  this  state  of  the  evidence,  the  finding  of  the  referee  thai 
the  fact  of  adultery  was  not  proved  was  amply  justified,  and  the 
complaint  was  properly  dismissed. 

The  judgment  should  be  affirmed. 

Macomber  and  Lewis,  JJ.,  concur. 

James  Littell,  Resp't,  v.  George  Ellison,  ExV,  App'lt 

(Supreme  Court y  General  Term,  Fifth  Department,  Filed  Janiuuy  22,  1892.) 

1.  Decedent's  estates — Claim  for  breach  of  contract — Prior  settle- 

ment. 

Defendant's  testatrix  agreed  wiih  plaintiflf  tbat  if  the  latter  and  his  wife 
should  perforin  certain  services  and  ]>huntifT  would  pay  for  certain  repnirs- 
on  a  farm,  that  slie  would  deed  or  will  the  farm  to  him.  Plaintiff  performed 
on  his  part,  but  testatrix  devised  said  faim  to  others.  Held,  that  a  claim  for 
breach  of  said  contract  was  not  included  in  a  settlement  poade  with  tes- 
tatrix shortly  prior  to  her  death,  on  which  a  receipt  in  full  of  all  claims 
to  date  was  given  and  a  lease  of  the  farm  taken  by  plaintiff. 

2.  Same— Interest. 

Such  claim  is  an  unliquidated  one,  and  carries  interest  only  from  the 
date  of  the  referee's  report. 
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Appeal  by  the  defendant  from  an  order  of  the  special  term  in 

Steuben  county,  denying  the  defendant's  motion  for  a  new  trial, 

in  case  of  a  reference' under  the  statute. 

F.  A,  WilliamSj  for  app'lt ;  M.  «/.  Sunda-liUy  for  resp't 

DwiGHT,  J. — The  claim  referred  was  against  the  estate  of 
Ehoda  Hughey,  deceased,  and  was  in  effect  a  claim  for  damages 
resulting  from  the  breach  of  an  oral  agreement  on  the  part  of  the 
deceased  to  devise  or  convey  to  the  plaintiff  by  will  or  deed  to 
take  effect  at  her  death,  a  small  farm  on  which  she  lived.  The 
-claim  as  presented  in  writing  and  verified  by  the  plaintiff,  began 
by  setting  out  three  items  of  indebtedness  of  the  deceased  to  the 
plaintiff :  (1)  for  work  and  services  of  plaintiff  and  wife  for  six 
years  at  $240  a  year,  $1,440  ;  (2)  for  money  and  materials  paid 
out  and  expended  by  the  plaintiff  in  putting  repairs  on  the  farm 
mentioned,  $400 ;  (3)  for  use  of  a  hoi'se  on  the  farm  for  three 
years,  $150.  It  then  proceeded  as  follows  :  "  The  above  services 
were  done,  rendered  and  performed  and  said  money  and  materials 
were  paid  out  and  expenaed  by  me  under  a  verbal  agreement  be- 
tween said  Rhoda  Hughey,  deceased,  and  myself,  in  her  life-time, 
that  if  niyself  and  wife  would  perform  said  services  and  I  would 
expend  said  money  in  making  said  repairs,  purchasing  said  ma- 
terials and  paying  said  workmen,  at  her  decease  she  would  will 
or  deed  me  the  farm  on  whicli  the  same  was  expended,  and  on 
which  she  then  resided,  in  payment  and  satisfaction  of  the  same; 
which  said  farm  was  of  the  value  of  $2,000.  That  at  her  decease 
she  did  not  will  or  deed  said  farm  to  me,  but  disposed  of  it  other- 
wise ;  and  I  claim  that  by  reason  of  the  premises  there  is  justly 
<lue  me  from  her  estate  either  the  value  of  said  farm  or  the  value 
of  said  labor,  expenditures,  etc."  The  claim  was,  therefore,  for  a 
breacli  of  contract,  with  a  statement  of  the  value  of  the  services, 
etc.,  or  the  value  of  the  farm,  as  the  measure  of  damages. 

The  finding  by  the  referee  that  the  contract  was  made  substan- 
tially as  alleged  cannot  be  disturbed.  It  is  supported  by  the  di- 
rect evidence  of  the  plaintiff's  wife,  corroborated  by  some  circum- 
stances and  by  evidence  of  declarations  of  the  deceased.  There 
is  conflicting,  though  not  directly  contradictory,  evidence,  but 
the  case,  on  the  whole,  supports  the  finding  of  the  referea  The 
breach  of  the  agreement,  if  it  was  made,  is  admitted.  The  de- 
-ceased  never  executed  any  deed  to  the  plaintiff,  and  although  she 
<lid  at  two  different  times  after  the  agreement  was  made  execute 
an  instrument  intended  to  be  her  will,  by  which  she  devised  the 
farm  to  the  plaintiff,  yet  later,  and  a  few  months,  only,  before  she 
died,  she  executed  what  has  been  admitted  to  probate  as  her  last 
will  and  testament,  by  which  she  made  other  disposition  of  the 
property  in  question,  and  made  no  provision  for  the  plaintiff  in 
lieu  of  that  contained  in  the  former  instruments,  or  in  satisfaction 
of  the  agreement  proved.  It  is  not  questioned  that  the  contract 
was  fully  performed  by  the  plaintiff  and  his  wifa 

A  cause  of  action  for  damages  was  therefore  made  out,  and  the 
referee  adopts  as  the  measure  of  those  damages  the  value  of  the 
services  rendered,  less  payment  thereon,  and  the  money,  eta,  ex- 
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pended  in  repairs.  The  value  of  the  six  years  service  of  nhe 
plaintiff  ami  nis  wife  he  fixes  at  $1,300,  besides  the  board  and 
clothes  of  his  family,  furnished  by  the  deceased,  on  which  $300 
was  paid  in  annual  payments  of  nfty  dollars,  leaving  a  balance  of 
$1,000  to  which  is  added  $400  as  the  amount  and  ^Talue  of  the  ex- 
penditures for  repairs. 

The  principal  contention  of  the  defendant  against  this  conclu- 
sion is  based  upon  evidence  showing  a  settlement  between  the 
plaintiff  and  the  deceased  some  six  months  before  her  death,  in 
which  they  exchanged  receipts  "in  full  of  all  claims,  debts  and 
demands  of  ever^  name  and  nature  up  to  this  date,"  and  in 
which  the  plaintiff  accepted  a  lease  of  the  dwelling  house  on  the 
faiTn,  for  four  months  from  that  date.  But  the  referee  finds  that 
such  settlement  "  had  no  reference  to  and  did  not  include  the 
plaintiff's  claim  to  have  said  farm  when  said  Rhoda  Hughey  died 
or  was  done  with  it  according  to  said  agreement ;  "  and  so  it 
could  not  have  done,  since  the  time  had  not  elapsed  during  which 
that  agreement  was,  by  its  terms,  to  be  performed  on  the  part 
of  the  deceased  and  no  claim  for  damages  for  its  nonperformance 
had  yet  arisen. 

The  assumption  in  this  connection  that*  the  referee  has  found 
that  the  item  of  $400  for  expenditures  in  repairs  was  included 
in  the  settlement,  is  a  miatalcen  one.  It  is  based  upon  one  of 
the  additional  findings  of  the  referee  made  in  answer  to  a  re- 
quest of  the  defendant,  which  upon  a  cursory  reading  might 
seem  to  convey  the  meaning  suggested.  Such  meaning  would 
be  entirely  inconsistent  with  the  findings  of  fact,  conclusions  of 
law  and  direction  for  judgment  previously  made,  as  well  as 
with  the  whole  scope  and  tenor  of  the  referee  s  decision.  The 
inconsistency  does  not  in  fact  exist.  A  careful  reading  of  the 
finding  referred  to  shows  that  the  referee  intended  to  except ' 
the  item  in  question  from  the  matters  settled,  as  found  by  him, 
and  to  include  it  in  the  claim  of  the  plaintiff  based  upon  the 
failure  of  the  deceased  to  convey  or  devise  the  farm  to  him. 
Indeed  tlie  case  contains  an  exception  by  the  defendant  to  the 
finding  in  question  upon  the  ground,  apparently,  that  it  did. 
except  the  item  of  $400  from  the  effect  of  the  settlement 

There  remains  but  a  single  question  arising  upon  the  decision 
of  the  referee.  He  finds  that  the  plaintiff  is  entitled  to  the  sum 
of  $1,400,  with  interest  thereon  from  the  28th  day  of  June,  1888, 
which  was  the  date  of  the  death  of  the  plaintiff's  testatrix.  The 
finding  as  to  interest  seems  to  be  incorrect  The  plaintiff  s 
claim,  whether  for  damages  for  breach  of  the  agreement  found, 
or  for  compensation  for  services  or  expenditures  on  a  quantura 
vieruit^  was  an  unliquidated  demand  until  the  amount  was  ascer- 
tained by  the  referee,  and  should  draw  interest  only  from  the 
date  of  his  report  DeCarncarti  v.  Blanco,  121  N.  Y.,  230  ;  30  St 
Rep.,  926 ;  Smith  v.  Velie,  60  K  Y.,  106.  The  judgment  should 
be  modified  by  striking  out  interest  on  the  amount  of  damages  . 
found  by  the  referee  from  the  date  of  the  death  of  the  testatiix 
to  the  date  of  the  referee's  report 

The  objection  to  the  testimony  of  the  wife  of  the  plaintiff  as  to 
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the  agreement  between  him  and  the  deceased  was  not  well  takea 
The  witness  was  neither  a  party  to  this  afction  nor  to  the  trans- 
action to  which  she  testified,  nor  was  she  interested  in  the  event 
of  the  action.  The  recovery,  though  measured  in  part  by  the 
value  of  her  own  services,  belongs  solely  to  the  plaintiflL  Ucbart 
V.  Hobart,  62  N.  Y.,  80. 

The  order  appealed  from  should  be  afiirmed,  with  the  modifica- 
tion above  suggested. 

Order  appealed  from  modified  by  inserting  a  provision  reducing 
the  amount  of  the  judgment  as  entered  by  the  sum  of  $182,  as  of 
the  date  of  the  referee*s  report,  and  as  so  modified  affirmed,  with- 
out costs  of  this  appeal  to  either  party. 

Macomber  and  tiEWis,  JJ.,  concur. 


The  First  National  Bank  of  Penn  Yan,  Eesp't,  v.  Bu 
McConnell,  Impl'd,  App'lt 

iSitpreme  Court,  Oeneral  Term,  THfth  Department,  FUed  January  $t,  189t.) 

1.  TriaIj — DmEcnoN  of  verdict — Wahtbr  of  jdby  trial. 

A  party  by  requesting  the  direction  of  a  verdict  in  liis  favor  does  not 
waive  his  riglit  to  have  the  case  submitted  to  the  jury. 

9    BnOiS  AND  NOTES — ^BONA  FIDE  HOLDER. 

One  who  purchases  a  promissory  note  from  the  maker  after  it  has  been 
endorsed  by  the  payee,  has  the  burden  of  showing  that  he  is  a  hoTM  fide 
holder. 

Z.  Sams. 

Defendant  T.  save  to  defendant  M.  a  promissory  note,  payable  on  or 
before  a  specified  date.  Before  that  date  he  paid  the  note,  which  was  re- 
tamed  with  the  endorsement  of  M.  T.  then  procured  its  discount  by  plaint- 
iff for  himself  without  ])^.'s  knowledsre,  the  bank  refusing  to  discount  for 
M.  In  an  action  on  the  note,  plaintm's  president  testified  that  the  note 
was  not  endorsed  when  first  presented,  but  that  it  was  endorsed  at  his  sug- 
gestion. Held,  that  a  direction  of  a  verdict  for  plaintiff  and  a  refusal  to 
submit  the  case  to  the  jury  was  error. 

<liACOMBER,  J.,  dissents.) 

Appeal  by  the  defendant,  McConnell,  from  a  judgment  of  the 
supreme  court  in  favor  of  the  plaintiff,  entered  in  the  clerk's  office 
of  the  county  of  Yates,  on  the  15th  day  of  June,  1891,  for  the 
sum  of  $1,167.29  upon  the  direction  of  a  verdict  at  circuit,  and 
also  from  an  order  of  the  court  made  on  the  3d  day  of  J  une, 
1891,  denying  defendant's  motion  for  a  new  trial  on  the  court's 
tninatea 

Huson  it  Dwelkf  for  app'lt;  Brings  A  Sunderlin^  for  resp't 

Lewis,  J. — The  court  having  directed  a  verdict  for  the  plaintiff, 
we  must,  in  considering  tliis  appeal,  give  that  construction  to  the 
evidence  which  is  most  favorable  to  the  appellant  Guided  by 
this  rule,  the  following  is  a  statement  of  the  facts : 

The  defendant  Tuihill,  on  the  14th  day  of  November,  1889, 

Krchased  of  the  appellant  McConnell  the  stock  of  the  Penn  Yan 
mocrat  Printing  Company,  and  in  part  payment  therefor  gave 
to  McConnell  his  promissory  note  bearing  aate  on  that  day  for 
St.  Rep.,  Vol.  XLIV.        4 
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the  3um  of  $1,000,  payable  to  the  order  of  McConnell  on  or  be- 
fore January  1,  1891,  wkh  interest 

McConnell  endorsed  his  name  in  blank  upon  the  note,  and  con- 
tinued to  hold  and  own  it  from  the  time  of  the  execution  and 
delivery  thereof  to  him  until  the  28th  day  of  October,  1890,  when 
it  was  paid  by  Tuthill,  and  McConnell  surrendered*  the  note  to- 
Tuthill,  and  when  thus  surrendered  his  name  was  still  on  it 

Tuthill  thereafter,  and  on  the  same  day,  took  the  note  to  the^ 
plaintiflE's  banking  house  and  requested  plaintiffs  president,. 
George  H.  Lapham,  to  discount  the  note. 

Plaintiff  asked  Tuthill  whose  note  it  waa  Tuthill  replied  that 
it  was  a  note  he  had  given  McConnell  in  payment  for  his  printing; 
house  stock ;  that  it  belonged  to  McConnell,  and  he  had  requested 
him  (Tuthill)  to  see  if  plaintiff  would  discount  the  note  for  him. 
(McConnell). 

Lapham  declined  to  discount  the  note  for  McConnell,  but 
offered  to  discount  it  for  Tuthill;  and  thereupon  Tuthill  delivered 
the  note  to  Lapham,  Lapham  paving  him  therefor  the  sum  o£ 
$1,000,  which  sum  he  placed  to  the  credit  of  Tuthill  upon  the 
books  of  the  bank.  Tuthill  had  not,  theretofore,  had  an  indi- 
vidual account  with  plaintiff. 

The  proceeds  of  the  note  were  checked  out  by  the  individual 
checks  of  Tuthill.  Three  of  the  checks,  amounting  in  all  to  the^ 
sum  of  $260,  and  dated,  one  upon  the  28th  of  October,  1890,  and 
the  other  two  upon  the  31st  day  of  October,  were  made  payable 
to  McConnell,  and  were  used  by  him.  The  next  check  was  for 
the  sum  of  $100,  payable  to  one  John  Young ;  and  on  the  17th: 
of  November,  1890,  the  balance  of  the  credit,  $640,  was  drawn 
upon  the  check  of  Tuthill,  payable  to  the  firm  of  H.  Tuthill  & 
Son,  of  which  firm  Tuthill  was  a  partner. . 

McConnell  was  at  the  time  oi  discounting  of  the  note  a  resi* 
dent  of  the  village  of  Penn  Yan. 

Lapham  had  known  him  a  good  many  years  and  had  fre- 
quently seen  him  about  the  streets  of  the  village. 

At  the  close  of  the  evidence,  both  plaintiff  and  defendant  asked 
for  a  direction  of  a  verdict  in  their  favor  respectively. 

The  defendant's  request  was  denied,  and  he  thereupon  requested 
to  have  the  questions  of  fact  submitted  to  the  jury.  His  motioa 
was  denied  and  he  duly  excepted. 

The  court,  thereupon,  directed  h  verdict  in  favor  of  the  plaint- 
iff,  to  which  direction  the  defendant  excepted 

The  defendant  did  not  waive  his  right  to  have  the  case  sub- 
mitted to  the  jury  by  asking  the  direction  of  a  verdict  in  his 
favor.     JToehler  v.  Adier,  78  N.  Y,  287. 

The  burthen  of  showing  that  it  was  2k  bona  fide  holder  of  the 
note  was  upon  the  plaintiff,  it  having  taken  the  note  from  one 
who  was  not  its  apparent  owner. 

"An  individual  negotiating  for  the  purchase  of  a  bill  or  note 
from  one  having  it  in  his  posseesion  and  whose  name  appears^ 
upon  it,  must  assume  that  the  title  of  the  holder,  as  well  as  the 
liability  of  all  the  parties,  is  precisely  that  indicated  by  the  in- 
strument ;  that  is,  he  cannot  assume  that  the  person  in  posses- 
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fiion  has  any  other  or  diflferent  rights,  or  that  the  liability  of  the 
parties  is  other  or  diflEerent  from  that  which  the  law  would 
imply  from  the  form  and  character  of  the  instrument"  Central 
Bajikof  Brooklyn  v.  EammeU,  60  N.  Y.,  160. 

Lapham  knew  when  he  bought  the  note  that  it  was  given  by 
the  maker  to  the  payee  m  part  payment  for  property  purchasea. 

He  was  informed  that  the  maker  was  there  at  tlie  endorser's  re- 
quest to  obtain  a  discount  of  the  note  for  his  benefit 

He  declined  to  discount  it  for  the  endorser,  but  tlid  discount  it 
for  the  maker.  Having  refused  to  deal  with  Tuthill  as  McCon- 
nells  agent,  McConnell  should  not  be  held  liable  for  Tuthill's 
representations  to  Lapham,  and  if  not,  applying  the  law  as  stated 
in  Central  Bank  of  Brooklyn  v,  Eammeit^  supra^  plaintiflf  failed  to 
make  out  a  case. 

The  only  principle  upon  which  the  declarations  of  Tuthill  to 
Lapham  can  be  claimed  to  have  been  admissible  against  McCon- 
nell arises  from  the  fact  that  McConnell  delivered  the  note  to  Tut- 
hill with  his  name  endorsed  upon  it  The  respondent's  contention 
is,  that  as  between  McConnell  and  the  bans  McConnell  should 
suffer,  as  he  put  it  in  the  power  of  Tuthill  to  deceive  the  plaintiff. 

Whether  this  position  can  be  sustained  or  not,  it  is  not  neces- 
sary to  decide,  for  the  only  testimony  as  to  the  statements  of  Tut- 
hill was  given  by  George  H.  Lapham,  the  plaintiff's  president 
He  was,  by  virtue  of  his  office,  a  financial  officer  of  the  bank.  He 
acted  for  the  plaintiff  in  the  transaction  through  which  plaintiff 
<3laims  to  own  the  note. 

His  credibility  was,  therefore,  a  question  for  the  junr  to  deter- 
mine. Canajoharie  National  Bank  v.  Diefendorf  123  ISf.  Y.,  191 ; 
38  St  Rep.,  389. 

The  fact  that  McConnell  received  from  the  checks  of  Tuthill  a 
portion  of  the  proceeds  of  the  note  is  not  significant,  as  there  was 
no  evidence  that  McConnell  knew  of  the  discount  of  the  note  by 
plaintiff  when  he  accepted  the  checks. 

It  did  appear  that  the  property  sold  by  McConnell  to  Tut- 
hill was  only  partially  paid  for  oy  the  note  in  suit     And  there  is  • 
no  evidence  showing  that  the  checks  were  not  given  to  pay  the 
unpaid  purchase  pnce  of  the  stock. 

feat  if  any  inference  was  to  be  drawn  from  the  circumstances 
mentioned,  it  should  have  been  left  for  the  jury  to  decida 

It  will  be  observed  that  the  note  was,  at  the  maker's  option, 
payable  at  any  time  on  or  before  the  1st  day  of  January,  1891. 

This  is  important,  bearing  upon  the  question  of  the  good  faith 
of  the  plaintiff  in  bujdng  the  note. 

The  note  was,  when  discounted,  due  at  the  option  of  tlie 
maker. 

Lapham  testified  that  when  the  note  was  presented  to  him  for 
discount,  McConnelFs  name  was  not  upon  it;-  and  at  his  sugges- 
tion Tuthill  left  the  bank  with  the  note,  and  in  a  few  moments 
returaed  with  McConneU's  name  endorsed  upon  it 

This  was  important  evidence,  it  true.  Tne  defendant  testified 
that  his  name  was  upon  the  note  before  it  was  paid  by  Tuthill,  and 
before  Tuthill  ever  nad  the  note  in  his  possession. 
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It  was,  therefore,  a  question  for  the  jury  to  decide  and  not  the 
court,  there  being  conflicting  evidence. 

Giving  to  the  evidence  the  most  favorable  construction  for  the- 
plaintiflf,  we  think  the  case  should  have  been  submitted  to  the 
jury,  and  therefore  the  direction  of  a  verdict  was  error. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event 

So  ordered. 

DwiGHT,  P.  J.,  concurs ,  Macomber,  J.,  dissenta 

Bronson  C.  Rumsey  et  al,  Applts,  v.  George  D.  Briggs  and 
Charles  D.  Marshall,  Resp'ta 

(Supi^eme  Court,  Oemral  Term,  Fifth  Department,  FOed  Janua/ry  22,  189$,y 

1.  Paktnbrship— Unauthorized  contract  by  partner. 

During  the  absence  from  this  countiy  of  one  member  of  a  non-commer- 
cial  partnership,  the  other  member  mride  a  contract  for  the  purchase  of 
timber  land  on  his  own  account,  and  for  the  purpose  of  raising  money  to- 
pay  therefor  induced  plaintiffs  to  endorse  his  note  by  stating  that  the  pur- 
chase was  for  the  firm  and  that  his  partner  had  authorized  him  to  mak& 
the  purchase.  Held,  that  the  untruthful  statements  made  by  such  mem- 
ber were  not  binding  on  the  firm;  that  the  purchase  of  land  and  the  mak- 
ing of  notes  for  that  purpose  were  not  within  the  scope  of  the  business  of 
the  firm,  and  hence  the  firm  was  not  liable  thereon. 

2.  Same— Ratification. 

The  subsequent  assent  of  the  other  partner  to  take  an  interest  in  the  pur- 
chase, given  without  knowledge  of  the  note  in  question  or  that  his  part- 
ner had  undertaken  to  bind  the  firm,  was  not  a  ratification  of  his  partner's^ 
act 

Appeal  from  a  judgment  of  the  supreme  court,  entered  in 
Erie  county  March  2,  1891,  upon  the  report  ©f  a  referee  dismiss- 
ing the  plaintiff's  complaint  upon  the  merits.  The  appeal  is  upoa 
the  judgment ;  no  case  was  mada 

Anshy  WihoXy  for  app'lts;  George  Clinton,  for  deft,  MarshalL 

Lewis,  J. — The  defendants,  on  the  17th  day  of  April,  1882 
,  formed  a  copartnership  under  written  articles  of  copartnershipr 
The  part  thereof  material  to  this  case  is  as  follows: 

"  The  parties  agree  to  become  copartners  ^n  business  under  the  firn^ 
name  of  George  D.  Briggs  &  Company,  for  the  purpose  of  manufac- 
turing and  selling  lumber,  bark,  railroad  ties,  and  do  all  necessary 
work  and  business  relating  thereto,  upon  a  certain  tract  of  land 
in  McKean  county,  in  the  state  of  JPennsylvania,  recently  con- 
tracted to  be  purchased  for  the  benefit  of  said  firm  by  said  George 
D.  Briggs,  and  known  as  Fair  Eun  Hollow ;  and  also  upon  any 
other  tract  of  land  which  shall  be  purchased  by  said  copartnei-s 
as  hereinafter  provided.  The  said  George  D.  Briggs  to  be  busi- 
ness manager  of  said  copartnership,  and  to  give  his  personal  atten- 
tion to  the  business  in  all  its  details." 

Their  business  was  carried  on  under  the  firm  name  of  G.  D, 
Briggs  &  Co.,  and  also  under  the  name  of  G.  D.  Briggs.  Their 
business  continued  down  to  November,  1888,  when  Briggs  became- 
insolvent  and  made  an  assignment  for  the  benefit  of  his  creditors,, 
and  the  copartnership  was  thereupon  terminated.     Marshall  wa* 
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a  practicing^  lawyer  in  Buflfalo  and  took  no  active  part  in  the 
basiness.  The  firm,  for  the  prosecution  of  its  business,  became 
the  owner  of  a  saw  mill  locatea  near  this  lot  of  land  The  f  unda 
of  the  firm  were  deposited  in  the  name  of  Briggs,  and  from  time 
to  time,  as  the  demands  of  the  business  required  it,  he  made 
notes,  which  were  discounted  for  the  use  and  benefit  of  the  firm. 
The  bark  and  timber  upon  the  tract  of  land  upon  which  the  com- 
pany operated  had  been  substantially  removed  prior  to  January, 
188a 

Immediately  preceding  the  last  named  date,  the  copartners  had 
a  consultation  relative  to  the  purchase  of  other  timber  land  lo- 
cated in  the  vicinity  of  their  saw-mill,  for  the  purpose  of  taking 
the  timber  and  bark  therefrom  and  manufacturing  and  selling  the 
same;  and  among  the  tracts  of  land  which  they  had  in  view,  was. 
one  consisting  of  about  two  thousand  acres,  known  as  the  **Eock 
Bun  tract,"  but  no  understanding  or  conclusion  was  reached  on 
the  subject  Afterwards  and  while  the  defendant  Mai-shall  was 
absent  in  Europe,  Briggs  entered  into  negotiations  with  one  J.  W. 
Bouton,  looking  to  the  purchase  of  the  said  Rock  Run  tract  for 
himself.  The  negotiations  resulted  in  Bouton  purchasing  the 
tract,  which  he  afterwards  conveyed  to  Briggs.  Briggs  did  not 
have  express  authority  or  consent  of  his  partner  to  purchase  the 
land  for  the  firm. 

Briffis'  agreement  with  Bouton  was  in  his  individual  name,  for 
himseU^  ana  not  in  the  name  of  the  copartnership.  But  he  made 
the  purchase  believing  and  expecting  that  Marshall,  on  being 
informed  of  the  purchase,  would  consent  and  agree  that  the  firm 
would  take  the  title  to  the  land  upon  the  same  terms  on  which 
Briws  purchased  it 

About  the  month  of  January,  1888,  Briggs  applied  to  Bronson 
C.  Ramsey,  one  of  the  plaintiffs,  for  assistance  in  connection  with 
his  business  operations,  and  stated  to  him  that  he  came  to  see  him 
with  r^ard  to  advances  of  money,  and  also  in  reference  to  making, 
a  large  contract  for  bark  with  the  firm  of  which  Rumsey  was  a 
partner. 

He  informed  Rumsey  that  he  had  a  refusal  for  quite  a  number 
of  acres  of  hemlock  land  in  Pennsylvania,  which  he  proposed  to 
buy  for  himself  and  Marshall  as  partners,  that  he  was  authorized 
by  Marshall  to  make  the  purchase,  but  that  Marshall  was  in 
Europe  and  he  could  not  get  word  to  him  in  time,  and  wanted  to 
close  up  the  purchase,  and  if  he  made  the  purchase,  he  would 
make  a  large  contract  with  Rumsey  for  barK ;  that  he  wanted 
some  money  to  pay  on  the  lands  and  to  build  tramways  on  the 
land  if  he  purchased  it,  so  as  to  be  ready  to  get  out  bark  in  the 
q)rine;  that  he  was  buying  the  lands  for  Marshall  and  himself, 
and  he  requested  the  plaintiffs  to  endorse  his  note  or  advance 
money  to  enable  him  to  make  the  purchase.  Rumsey  was  aware 
of  the  fact  that  Marshall  was  a  partner  of  Briggs  in  the  lumber 
and  bark  business.  He  also  knew  that  for  many  years  prior 
thereto  Briggs  had  been  engaged  individually  on  his  own  account 
in  baying  lands  in  Pennsylvania,  getting  off  the  timber  therefrom, 
manafactoring  it  into  lumber  and  selling  it  and  marketing  the 
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iiemlock  bark.  During  that  time  Briggs  had  dealt  upon  his  own 
account  with  the  plaintiffs. 

Thereafter,  on  the  5th  day  of  March,  1888,  at  ihe  request  of 
Brig;gs,  the  plaintiffs  endorsed  a  note  of  $5,000  made  by  Briggs 
in  his  individual  name,  and  he  procured  it  to  be  discounted  by  the 
Manufacturers  &  Traders'  Bank  of  Buffalo  ;  it  was  several 
times  renewed  and  rediscounted  by  said  bank;  the  last  time  it  was 
renewed  and  rediscounted  on  the  22nd  day  of  October,  1888,  and 
is  the  note  sued  in  this  action ;  when  it  fell  due  it  was  protested 
for  non-payment,  the  plaintiffs  paid  and  took  it  up. 

On  the  7th  of  March,  1888,  Briggs  addressed  a  letter  to  Marshall 
in  Paris  informing  him  of  the  purchase  of  the  Rock  Run  tract 
iind  the  price  to  be  paid  therefor.  Marehall  received  the  letter  but 
made  no  reply  thereto.  Briggs  paid  to  Bouton  on  and  towards 
the  purchase  of  the  land  the  sum  of  about  $22,000,  using  the 
proceeds  of  the  first  mentioned  note  endorsed  by  the  plaintiffs  for 
that  purpose  The  title  to  the  land  was  thereupon  conveyed  by 
the  owners  thereof  to  Bouton.  There  remaining  unpaid  upon  the 
contract  between  Bouton  and  Briggs  the  sum  of  seven  or  eight 
thousand  dollars,  while  the  title  to  tfieland  was  in  Bouton  and  the 
balance  due  on  the  contract  remained  unpaid  as  stated,  and  about 
the  first  of  May,  1888,  Marshall  returned  from  Europe  and  Briggs 
informed  him  of  the  conditions  of  the  contract  of  purcnaseand  that 
the  lands  had  not  been  paid  for  in  full,  that  the  title  remained 
in  Bputon,  and  he  then  requested  Marshall  to  take  a  half  interest 
in  the  property  at  the  price  he  had  agreed  to  pay  therefor,  and 
proposed  that  they  become  the  owners  of  the  land  as  partners 
and  operate  the  same  under  their  articles  of  copartnership,  and 
Marshall  consented  so  to  do.  For  the  purpose  of  carrying  into 
effect  the  agreement,  and  procuring  the  means  of  paying  the 
balance  of  the  purchase  price,  it  was  arranged  between  Briggs 
4ind  Marshall  that  the  sum  of  $20,000  should  be  borrowed  of  one 
Mrs,  Myers,  to  be  secured  by  a  mortgage  on  the  lands  ,•  and  that 
Bouton  should  convey  the  lands  to  Briggs  and  that  he  should 
execute  the  mortgage  to  Mrs.  Myers. 

The  land  was  thereupon  conveyed  to  Briggs,  and  he  executed 
a  mortgage  to  Mra  Myers  for  $20,000,  and  conveyed  an  undi- 
Tided  one-half  part  thereof  to  Marshall.  Out  of  the  money  bor- 
rowed of  Mrs.  Myers,  $7,000  or  $8,000  were  used  to  pay  the  bal- 
ance due  on  the  Bouton  contract  About  $9,000  were  used  by 
the  consent  of  both  partners  to  pay  up  and  procure  the  discharge 
of  a  mortgage  on  the  Fair  Run  tract,  owned  by  the  defendants  as 
co-partners.  The  remainder  of  the  $20,000  was  credited  to  Briggs 
on  the  books  of  the  company,  and  the  company  thereafter,  and 
until  the  failure  of  Briggs,  operated  the  said  land  as  co-partners 
by  taking  timber  therefrom.  Otherwise  than  as  above  stated, 
Marshall  never  paid  or  advanced  anything  individually  towards 
the  payment  for  the  land  either  to  Bouton  or  to  Briggs.  Of  the 
moneys  paid  by  Briggs  on  the  Rock  Run  tract,  the  sum  of 
$10,000  was  raised  by  him  on  a  note  for  that  amount  made  by 
him  in  the  name  of  the  firm  of  G.  D.  Brigcfs  &  Co.,  dated  March 
16,  1888,  and  endorsed  by  Briggs  personally,  and  discounted  at 


Digitized  by  VjOOQIC 


Sap.Ct]  EUMSEY  et  al  v,  Briggs  ei  al  31 

the  Manufacturers  &  Traders'  Bank  of  Buffalo ;  this  note  was  sev- 
eral times  renewed  by  the  makers ;  it  was  renewed  and  re-dis- 
*  counted  the  last  time  on  the  8th  day  of  July,  1888;  it  was  then* 
endorsed  by  Marshall  individually. 

In  making  the  loan  of  the  credit  of  his  firm  by  the  endorsements 
upon  the  note,  Bronson  C.  Rumsey  relied  upon  the  statements 
n^e  by  Briggs,  and  upon  the  joint  credit  and  responsibility  of 
Brings  and  Marshall  as  co-partners.  The  defendant  Marshall  had 
no  Eowledge  of  the  giving  of  the  original  note,  or  of  any  of  the 
renewals  thereof,  until  some  time  after  the  failure  of  the  defendant 
Briggs  in  November,  1888.  He  never  consented  to  the  giving  of 
either  of  the  notes,  he  never  authorized  Briggs  to  purchase  the 
lands  known  as  the  Rock  Run  tract,  and  did  not  know  of 
such  purchase  until  several  weeks  after  its  purchase  by  Briggs^ 
and  after  the  original  note  had  been  endorsed  by  the  plaintiffs. 
He  did  not  know  how  or  in  what  way  Briggs  had  paid  Bouton 
for  the  land 

The  business  of  the  defendants'  firm  was  simply  and  only  re- 
moving the  timber  from  the  tract  of  land  owned  bv  them,  taking 
the  bark  and  timber  therefrom  and  marketing  the  same.  The 
learned  referee  found  as  conclusions  of  law  from  these  facts : 

That  the  purchase  of  the  "  Rock  Run  Tract "  was  not  within 
the  actual  or  apparent  scope  of  the  business  of  the  firm,  neither 
was  the  making  of  the  notes  wifhin  the  actual  or  apparent  scope 
of  the  firm's  business,  and  was  not  the  act  of  the  firm.  The 
plaintiffs  knew  the  limits  and  nature  of  defendants*  business^ 
When  they  consented  to  endorse  the  note,  they  were  informed 
that  the  proceeds  therefrom  were  to  benised  in  the  purchase  of 
land  and  in  procuring  appliances  for  removing  and  marketing  the 
timber  and  bark  thereon.  Thej  endorsed  the  note,  relying  upon 
the  untruthful  statement  of  Bn^gs  that  Marshall  had  agreed  and 
consented  to  the  firm  purchasing  the  land  To  find  the  firm 
bound  upon  a  contract  thus  made  by  a  single  member  thereof,. 
either  express  authority  must  be  shown  to  make  the  contract,  or 
that  such  is*  the  custom  and  usage  of  the  particular  branch  of 
business  in  which  the  firm  was  engaged,  or  such  facts  as  will  war- 
rant the  conclusion  that  the  single  member  had  been  invested  by 
the  firm  with  authority  to  make  the  note.  The  plaintiffs  failed 
to  establish  either  of  these  requisites.  It  cannot  be  claimed  that 
Briggs  had  any  express  authority  to  make  the  note,  or  that  the 
facts  tended  to  establish  any  sucn  authority. 

The  business  of  the  firm  was  confined  to  removing  the  bark 
and  timber  from  a  single  lot  owned  by  the  firm,  and  converting 
the  same  into  money.  Their  business  was  not,  in  any  sense,  of  a 
commercial  nature.  It  was  what  is  known  as  a  non-trading  or 
non-commercial  firm.  Briggs  had  no  authority,  without  express 
consent  of  Marahall,  to  purchase  other  lands  for  the  firm  to  op- 
erate upon. 

It  was  incumbent  upon  the  plaintiffs  to  show  either  express  au- 
thority in  Briggs  to  bind  the  firm,  or  such  facts  as  would  warrant 
the  conclusion  that  he  had  been  invested  by  his  copartner  with 
the  requisite  authority.     The  power  of  one  partner  to  bind  his 
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copai-tners  rests  alone  upon  the  usage  of  merchants,  and  does  not 
amount  to  a  rule  of  law  in  any  other  than  commercial  partner- 
ships.    Story  on  Partnership,  §  126. 

The  case  of  Jvdge  v.  Braswell^  reported  in  13  Bush,  Ky.,  67,  is  in 
Its  facts  very  similar  to  the  case  at  bar.  The  defendants  there  were 
engaged  as  a  firm  in  the  business  of  mining  upon  lands  owned 
by  the  firm.  Thev  were  sued  upon  a  contract  made  by  a  part  of 
the  members  for  the  purchase  of  other  lands  to  mine  upon.  In 
the  opinion  of  the  court,  delivered  by  Judge  Cofer,  it  was  held 
that  a  copartnership  eng^aged  in  the  business  of  mining  upon 
lands  was  a  non-commercial  partnership,  and  that  such  a  copart- 
iiei-ship  is  not  bound  by  the  contract  of  a  single  member  in  pur- 
<;hasing  lands  for  the  firm  to  operate  upon.  The  articles  of  co- 
partnership in  that  case  provided  for  operating' upon  lands  then 
owned  by  the  firm,  or  upon  any  other  lands  which  they  might 
procure  for  that  purpose,  and  the  contract  sued  upon  was  one  for 
the  purchase  of  such  other  lands. 

The  same  doctrine  is  laid  down  by  the  supreme  court  of  errors  of 
Connecticut  in  the  case  of  Pease  v.  Cole,  reported  in  the  Albany 
Law  Journal,  vol.  44,  p.  418.  See  North  Pennsylvania  Coal  Com- 
panys  Appeal,  46  Pa,  181 ;  Holmes  v.  Burton,  9  Vermont,  252. 

The  untruthful  statements  of  Briggs  to  Eumsey  as  to  his  au- 
thority to  bind  Marshall  were  not.binding  upon  the  firm.  Lindley 
on  Partnership,  165-169  ;  Ostrom  v.  Jacobs,  9  Metcalf,  454;  Thorn 
V,  Smith,  21  Wend.,  865. 

*  If  it  cannot  be  held  that  Marshall  aflSrmed  the  act  of  Brig^  in 
giving  the  note  by  his  acts  after  he  returned  from  Europe,  it  is 
<iuite  clear,  we  think,  that  he  cannot  be  held  liable  upon  tne  note. 
As  we  have  seen,  the  purchase  of  the  "  Eock  Run  tract "  was  in 
fact  an  individual  transaction  of  Briggs,  and  was  not  within  the 
actual  or  apparent  scope  of  the  defendant's  partnei*ship.  Marshall 
did  not,  by  any  act  of  his,  knowingly  ratify  the  act  of  Briggs  in 
giving  the  note. 

There  cannot  be  gleaned  from  the  referee's  findings  any  evi- 
dence that  Marshall  at  any  time  before  Briggs'  failure  knew  that 
such  a  note  had  been  given  or  that  the  proceeds  of  the  note  had 
been  applied  towards  the  payment  of  the  Rock  Run  tract  Pre- 
cisely how  the  cost  of  the  Kock  Run  tract  was  adjusted  between 
the  copartners  does  not  appear.  It  was  incumbent  upon  the 
plaintiffs  if  they  sought  to  hold  Marshall  liable  upon  the  note  to 
show  that  Marshall  m  some  way  received  benefit  from  the  pro- 
ceeds of  the  note. 

The  ratification  of  an  act  previously  unauthorized,  in  order  to  be 
binding,  must  be  made  with  a  full  knowledge  of  all  the  material 
facts ;  the  acceptance,  without  knowledge  of  the  material  facts,  of 
the  fruits  of  the  unauthorized  act  of  another,  does  not  and  cannot 
amount  to  a  ratification.  The  transaction  between  plaintiff  and 
Briggs  had  nothing  to  do  directly  with  the  contract  for  the  pur- 
chase of  the  land  from  Bouton.  firiggs  having  no  actual  or  osten- 
sible authority  to  bind  the  partnerehip  by  such  contract,  and  Mar- 
shall not  knowing  at  the  time  he  consented  to  take  an  interest  in 
the  land  that  Briggs  had  assumed  to  bind  the  firm,  his  taking  an 
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interest  in  the  property  cannot  be  held  to  be  a  ratification  of  the 
act  of  Brigpj  m  procuring  the  endorsement  Baldwin  v.  Bur- 
rows,  47  nTy.,  199 ;  Central  CUy  Savings  Bank  v.  Walker,  66  id., 
424;  Smith  v.  Kidd,  68  id,  130;  King  v.  MacheUar,  109  id., 
215;  14  St  Eep.,  838. 

Some  reliance  is  placed  by  the  appellants  upon  the  clause  in 
the  articles  of  copartnership  reading :  "  And  also  upon  any  other 
tracts  of  land  which  shall  hereafter  be  purchased  by  said  copart- 
ners, as  hereinafter  provided." 

As  it  does  not  appear  from  the  findings  of  the  referee  that  any 
other  provision  was  incorporafed  in  the  articles  of  copartnership 
than  tne  one  qaoted  as  to  purchasing  other  lands,  it  mast  be  held 
that  the  clause  mentioned  contemplated  that  if  any  other  land 
were  to  be  purchased,  it  should  be  purchased  pursuant  to  some 
agreement  thereafter  to  be  made  by  the  copartners;  and  the  referee 
has  found  that  no  such  agreement  was  mada  A  like  provision 
was  incorporated  in  the  articles  of  copartnership  in  the  case  of 
•Judge  V.  Brastvdl,  supra,  and  that  court  held  that  it  did  not  author- 
ize the  purchase  of  mining  land  by  an  i  individual  partner  with- 
out the  consent  of  the  other  members  of  the  firm. 

The  referee,  we  think,  made  a  correct  disposition  of  the  case, 
and  the  judgment  appealed  from,  as  to  the  respondent  Marshall, 
should  be  affirmed,  with  costs.  • 

Judgment  appealed  from,  dismissing  the  complaint  as  to  die  de- 
fendant Marshall,  affirmed,  with  costs. 

D WIGHT,  P.  J.,  and  Maoomb£B,  J.,  concur. 


EuGEXB  C.  Denton,  App'lt,  v.  The  Ontabio  County  Nat- 
ional Bank,  Impl'd,  Resp't 

i^^prenu  Court,  General  Term,  Fijth  Department,  Filed  Januaa^  tB,  189$, 

1.  Forbclosubb—Rbdbicptiok. 

An  action  to  foreclose  a  Junior  mortgage  after  foreclosure  of  a  prior 
mortgage  to  which  the  Junior  mortgagee  was  not  a  par^,  may  be  turned 
into  one  for  redemption  where  the  rights  of  the  plaintill:  may  be  worked 
out  and  secured  in  tliat  manner. 

2.  Samb. 

Two  concurrent  mortgages  were  given  covering  two  parcels  of  land,  on 
one  of  wliich  there  was  a  prior  mortgage,  the  lien  of  which  was  postponed 
to  that  of  said  mortgages,  and  which  was  subsequently  forecloeed  and  the 
premises  sold  to  defendant.  Prior  to  tliat  time  the  other  parcel  was  con- 
veyed and  the  grantee  mortgaged  it  to  plaintiff.  Thereafter  one  of  the 
concurrent  mortgages  was  foreclosed  and  both  parcels  sold  thereunder  to 
defendant.  PlaintUr  was  not  a  party  to  that  action.  Held,  that  as  plaint- 
iff if  a  party  to  that  action  would  have  been  entitled  to  demand  that  the 
parcel  not  covered  by  his  mortgage  should  be  sold  first,  he  was  entitled  to 
redeem  on  that  basis. 

Appeal  by  the  plaintiflE  from  a  judgment  entered  in  Ontario 
county,  March  21,  1891,  on  the  decision  of  the  court  at  special 
term,  and  upon  the  report  of  a  referee  appointed  by  a  preceding 
interlocutory  judgment 

IL  K  Field,  for  appMt;  L  H.  Hall,  for  resp't 
at  Bep.,  Vol.  XLIV,        6 
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Maoombsb,  J. — This  action  is  the  ordinary  one  for  the  fore- 
closure of  a  mortgage  and  for  the  sale  of  the  mortgaged  prem- 
ises. The  mortgage  was  executed  by  Letitia  G.  Durand  to  the 
plaintiff  to  secure  the  payment  of  the  sum  of  $1,060,  with  inter- 
est, on  the  12th  day  of  April,  1888.  The  land  consists  of  thirty- 
three  acres  situated  in  the  town  of  Canandaigua,  K.  Y. 

The  execution  of  the  mortgage  and  the  nonpayment  of  the 
same  being  undisputed  the  plwntiflE  clearly  made  a  prima  facie 
case  for  a  judgment  of  foreclosure  and  sale  of  the  mortgaged 
premises,  in  pursuance  of  §  1626  of  the  Code  of  Civil  Procedure. 
But  the  defendant,  the  Ontario  Cfounty  National  Bank,  which  is 
the  only  party  defending,  sets  forth  in  its  answer  ceilain  allega- 
tions, which  have  been  supplemented  by  evidence,  from  which 
the  learned  trial  justice  has  denied  to  the  plaintifE  the  right  to 
foreclose  the  mortgage,  and  to  have  a  sale  of  the  mortgaged  prem- 
ises, but  has  granted  to  him  the  privilege  of  redeemmg  the  land 
covered  by  the  mortgage  upon  terms  which  hereinafter  appear. 

The  defendant's  rignts  depend  upon  the  ownership  of  these 
thirty-three  acres,  and  of  another  tract  of  175  acres,  ana  upon  the 
rights  growing  out  of  the  incumbrances  thereon  ynder  the  title  of 
one  Luman  IL  Durand,  as  it  existed  on  the  1st  day  of  May,  1886. 

On  the  last  named  day  Durand  and  his  wife  executed  to  H.  L. 
Lansing,  as  trustee,  two  mortgages,  covering  the  entire  lands,  con- 
sisting of  208  acres ;  one  in  the  sum  of  $6,000,  and  the  other  in 
the  sum  of  $2,000,  and  these  mortgages  were  made  equal  liens 
upon  the  lands.  A  previous  mortgage  of  $5,000  had  been  given 
upon  the  175  acres  alone,  which  bore  date  the  11th  day  of  April, 
1878,  and  which  was  subsequently  assigned  to  the  defendant.  The 
Ontario  County  National  Bank.  The  lien  of  this  mortgage,  how- 
ever, was  postponed  to  that  of  the  $6,000  and  $2,000  mortgages 
by  agreement  executed  by  the  bank  after  the  assignment  The 
$5,000  mortgage  was  subsequently  foreclosed  by  this  bank,  and 
the  land  covert  by  it,  namely,  the  175  acKS,  was  conveyed  to  it 
March  8d,  1888,  by  the  referee  appointed  to  make  the  sale  in  the 
foreclosure. 

Luman  M.  Durand  conveyed  the  thirty-three  acres  of  land  to 
his  wife,  Letitia  G.  Durand,  by  deed  bearing  date  January  24, 
1888,  and  recorded  January  25,  1888.  On  the  12th  day  of  April, 
1888,  Letitia  G.  Durand,  then  the  owner  of  the  thirty -three  acres, 
executed  to  the  plaintiflE  the  mortgage  in  question.  The  Lansing 
mortgage  of  $2,000  was  foreclosed  in  January,  1889,  and  the 
mortgaged  premises,  namely,  the  whole  208  acres,  were,  by  the 
deed  of  the  referee  in  that  suit,  conveyed  to  the  defendant.  The 
Ontario  County  National  Bank,  by  deed  dated  the  2d  day  of 
March,  1889,  and  recorded  two  days  thereafter.  Thereupon  the 
bank  went  into  possession  of  the  whole  of  the  premises. 

But  the  plaintiff  in  this  action  was  not  made  a  party  to  the  fore- 
closure of  the  $2,000  Lansing  mortgage.  He  subsequently,  in  the 
month  of  June,  1889,  brought  this  action  for  the  purpose  of  fore- 
closing his  mortgage  of  $1,060  upon  the  thirty-three  acre  tract 

It  was  claimed  upon  the  trial  by  the  plaintiffs  couiisel,  that 
the  two  thousand  dollar  Lansing  mortgage  became  merged  in  the 
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referee's  deed,  and  that  consequently  the  bank  acquired  title  to 
the  premises  subject  to  the  payment  of  the  plaintiff's  mortgaga 
This  view  was  not  adopted  by  the  learned  trial  justice,  but^  on 
the  contrary,  while  holding  that  the  plaintiff's  moi-tgage  was  un- 
affected by  that  foreclosure,  yet  under  the  circumstances  dis- 
closed he  held  that  the  plaintiff  did  not  have  the  right  to  a  judg- 
ment of  foreclosure  and  sale  of  the  mortgaged  premises.  The 
learned  justice,  with  ample  authority  to  support  him,  also  de- 
cided that  the  plaintiff's  right  to  redeem  was  in  no  way  affected 
by  the  foreclosure  of  the  two  thousand  dollar  Lansing  mortgage. 
But  he  further  held,  and,  as  we  think  properlv,  that  by  the  fore- 
closure and  sale  of  the  last  named  mortgage,  tne  plaintiff  acquired 
no  greater  rights  or  equities  than  he  possessed  before  that  fore- 
closura  The  court  thereupon  proceeded  to  adjudge,  inasmuch 
as  all  the  necessary  parties  were  before  the  court  in  this  action, 
and  the  pleadings  sufficient  for  that  purpose,  that  the  plaintiff 
might  redeem  the  premises,  within  a  time  named,  from  the  lien 
of  the  two  thousand  dollar  Lansing  mortgage ;  that  in  default  of 
such  redemption  his  rights  and  of  all  persons  claiming  under  him 
in  the  mortgaged  premises,  should  be  extinguished. 

On  the  whole,  after  considering  the  reasons  stated  bv  the  learned 
justice,  and  the  authorities  discussed  by  him,  namely :  Oage  v. 
Brewster,  31  K  Y.,  218 ;  Pedbody  v.  Roberts^  47  Barb.,  91 ;  Sal 
man  v.  AUen,  11  Hun,  29,  we  are  inclined  to  think,  that  the  ac- 
tion may  thus  be  turned  into  one  of  redemption  of  the  mortgaged 
premises,  notwithstanding  the  recent  decision  in  the  case  of 
Bigdow  v.  Davol,  41  St  Eep.,  788. 

The  terms,  however,  upon  which  such  redemption  may  be  made, 
must  be  such  as  would  have  been,  mutatis  mutandis,  available 
to  the  plaintiff,  had  he  actually  been  made  a  party  to  the  fore- 
closure of  the  $2,000  Lansing  mortgage.  While  the  plain- 
tiff's rights  were  not  enhanced  by  the  omission  to  make  him  a 
party  to  that  suit,  thev  cannot  in  any  sense  be  deemed  to  have  been 
mipaired  thereby.  For  the  purposes  of  this  action  they  must  be 
deemed  to  be  wholly  unaffected  by  the  former  action. 

The  relief,  therefore,  actually  to  be  administered  in  this  case 
must  be  adapted  to  the  changed  situation  of  affairs  caused  with- 
out the  fault  of  the  plaintiff  The  referee  reported,  that  the  whole 
of  the  principal  sum  of  the  $2,000  Lansing  mortgage,  together 
with  the  $391  interest,  amounting  in  all  to  $2,391,  should  be  paid 
by  the  plaintiff  upon  such  redemption,  less  $158.50,  deducted  for 
the  value  of  the  use  of  the  land  by  the  defendant  since  its  pur- 
chase at  the  foreclosure  sale  He  further  finds,  that  the  thirty- 
three  acres  are  worth  only  thirty-five  dollars  per  acre,  aggregating 
in  aU  $1,155.  So  that  the  privilege  of  redeeming  in  this  case  is 
not  one  which  the  plaintiff  will  be  swift  to  avail  himself  of,  if  the 
principle  upon  which  the  judgment  proceeds  can  be  maintained. 

We  should,  as  it  seems  to  us,  administer  the  relief  as  nearly  as 
we  can,  so  as  to  secure  the  plaintiff  in  the  rights  which  Le  might 
have  asserted  in  the  Lansing  foreclosure  had  he  been  made  a  party 
defendant  therein.  The  deed  to  Letitia  G.  Dumnd  of  the  thirty- 
Ihree  acres  was  made  and  recorded  prior  to  the  purchase  by  the 
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defendant,  The  Ontario  County  National  Bank,  of  the  one  hundred 
and  seventy-five  acres,  at  the  foreclosure  sale  of  the  $5,000 
mortgage  but  not  before  the  assignment  to  it  of  that  mortgage. 
The  right,  therefore,  of  Letitia  G.  Durand,  the  owner  of  the  thirty- 
three  acres,  to  have  the  175  acres  in  the  foreclosure  of  the  $2,000 
mortgage  sold  first,  under  the  well-established  principle  that  land 
so  circumstanced  must  be  sold  in  foreclosure  in  the  inverse  order 
of  alienation,  is  undoubted.  Whether  such  right  was  asserted  by 
her  in  such  foreclosure  does  not  appear.  Indeed  the  judgment 
therein,  which  probably  indicated  m  what  manner  the  land  should 
be  sold,  is  not  laid  before  us  on  this  appeal. 

It  does  not  appear  that  any  rights  of  Letitia  G.  Durand  were 
thus  asserted.  Though  we  cannot  in  this  case  adjudicate  upon 
her  rights,  yet  it  appears  to  us  that,  for  the  purpose  of  determin- 
ing the  ecjuities  between  the  respective  parties  to  these  parcels  of 
land,  subjected  as  they  were  to  the  incumbrance  upon  all  of  them 
of  the  two  Lansing  mortgages,  the  mortgage  given  to  the  plaintiff, 
and  now  sought  to  be  foreclosed,  should  oe  regarded  as  an  alien- 
ation of  the  land,  pro  tanio,  as  of  the  time  of  its  date.  Hart 
V.  Wandle,  60  N.  Y.,  886,  and  the  cases  there  cited.  Had  the 
plaintiff  been  made  a  party  to  the  foreclosure  of  the  $2,000  mort- 
gage, he  doubtless  would  nave  asserted,  by  proper  appearance  or 
answer,  his  right  to  have  the  one  hundred  and  seventy-five  acres 
sold  first,  and  that  resort  should  be  had  to  the  thirty-three  acres 
covered  by  his  mortgage  only  in  the  event  that  the  sale  of  the 
one  hundred  and  seventy-five  acres  did  not  produce  sufficient 
funds  to  pay  the  lien. 

The  rights  of  the  holders  of  the  $6,000  mortgage  do  not  seem 
to  be  affected  by  any  action  heretofore  brought  The  value  of 
the  one  hundred  and  seventy-five  acres  is  found  to  be  fifty  dollars 
per  acre,  amounting  in  all  to  $8,760,  which  appears  to  oe  ample 
seeurity  for  both  mortgages. 

If  u[)on  the  new  trial,  which  we  have  cpncluded  to  order,  a 
different  state  of  facts  is  not  made  to  appear,  we  are  of  the  opinion 
that  the  plaintiff  would  have  a  right  to  redeem  on  the  basis  above 
indicated,  leaving  out  of  consideration  for  the  moment  the  rights 
of  the  defendant  under  the  $6,000  mortgage ;  for  had  the  one 
hundred  and  seventy -five  acres  of  land  been  ordered  by  the  judg- 
ment to  be  sold  first,  and  had  the  $6,000  mortgage  been  ad- 
judged to  have  been  paid  off  by  the  same  decree,  if  the  amount  of  the 
sale  was  sufficient  for  that  purpose,  a  fund  would  have  been  realized 
that  would  have  discharged  the  lien  of  those  two  mortgages  upon  the 
thirty-three  acrea  The  right,  therefore,  of  the  plaintiff,  as  thus 
indicated,  may  be  worked  out  and  secured  by  treating  this  as  one 
for  redemption  alone.  This  view  renders  a  new  trial  necessary. 
Whether,  on  such  new  trial,  it  shall  be  made  to  appear  that  the 
existence,  at  one  time,  of  the  $6,000  mortgage  and  the  purchase 
of  the  defendant  at  the  sale  under  foreclosure  thereof  oSect  the 
application  of  the  above  principle,  and,  if  so,  to  what  extent,  are 
matters  which  have  not,  either  directly  or  indirectly,  been  passed 
upon  by  the  trial  court,  and,  consequently,  we  do  not  express  any 
opinion  thereon. 
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It  follows,  therefore,  that  the  judgment  appealed  from  should 

be  reversed  and  a  new  trial  ordered. 
Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  abide 

the  final  award  of  costs. 
DwiGHT,  P.  J.,  and  Lewis,  J.,  concur. 


Allen  J.  Hastings,  Resp't,  v.  The   Brooklyn  LiiIb  Insur- 
ance Company,  App'lt. 

[Stipnme  Court,  General  Term,  Fifth  Departnu^it,  Filed  January  £9,  I89£.) 

1.  IksUKANCR    (LUTB)  —  FORFKirXTRB     for      N02!T-PATlfENT     OF    PRXMIUM  — 

Waiysb. 

▲  poUcj  of  life  insurance  provided  that  the  condition  of  forfeiture  for 
non-payment  of  premiums  could  only  be  waived  bj  an  agreement  in  writ- 
ing signed  by  the  president  or  secretary.  The  assured  gave  a  note  for  a 
premium  which  fell  due.  but  did  not  pay  the  same.  The  secretary  of  the 
company  whik  on  a  visit  to  the  agency  urged  the  assured  to  keep  his  in- 
surance, and  said  they  would  cany  him  for  a  year  if  necessary.  There- 
after the  company  wrote  informing  him  of  the  forfeiture  and  askinff  if  he 
wished  to  restore  the  policy,  to  which  no  reply  was  made.  Held,  that  by 
the  non-payment  of  the  premium  the  policy  was  forfeited  and  that  there 
\  no  waiver  thereof  on  the  part  of  the  company. 


2.  Bamb. 

A  letter  or  other  paper  duly  directed  and  mailed  will  be  presumed  to 
have  been  received  in  the  regular  course  of  the  mail. 

Appeal  by  the  defendant  from  an  order  made  at  the  Cattar- 
augus special  term,  dated  September  2,  1890,  on  a  case  and  ex- 
ceptions, and  entered  February  7,  1891,  granting  the  plaintiff's 
motion  for  a  new  trial,  after  verdict  of  a  jury  for  the  defendant, 
rendered  under  the  direction  of  the  court,  at  the  Cattaraugus  cir- 
cuit, held  in  the  month  of  May,  1890. 

W.  F.  CbgsweUj  for  app'lt ;  Frank  Rumseyy  for  resp't 

Macomber,  J. — This  action  was  brought  to  recover  upon  a 
policy  of  life  insurance  issued  by  the  defendant  to  Edwin  A. 
Walter,  of  Kendall  Creek,  Penn.,  on  the  6th  day  of  June,  1882. 
The  assured  died  on  the  6th  day  of  October,  1886.  By  the  terms 
of  the  policy  the  amount  of  the  insurance,  viz.,  $2,500,  was  made 
payable  in  case  of  death  to  the  personal  representatives  of  the 
assured,  conditioned,  however,  upon  the  prepayment  by  the  as- 
lured,  semi-annually,  of  a  premium  of  $25.87  on  the  5th  day  of 
December,  and  the  5th  day  of  June  in  each  year.  Letters  of  ad- 
ministration were  issued  in  the  state  of  Pennsylvania  upon  the 
goods  and  chattels  of  the  deceased,  and  the  administrator,  there 
appointed,  assigned  to  this  plaintiff  all  rights  or  claims  arising 
under  the  policy,  and  this  action  was  brought  by  the  latter  as  such 
aanffnee. 

There  was  an  omission  to  pay  the  premium  falling  due  on  the 
6th  day  of  December,  1885,  but  the  assured  gave  his  note  to  the 
company  for  that  premium,  by  the  terms  of  which  he  promised 
to  pay  to  the  company,  ninety  days  thereafter,  the  amount  thereof. 
At  the  expiration  of  the  ninety  days,  the  note  not  having  been 
paid,  another  note  for  a  like  amount  was  given  by  him,  payable 
n  sixty  days,  which  contained  the  condition  that,  if  it  was  not 
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paid  at  maturity,  the  policy  which  had  been  issued  to  the  assured 
should  become  null  and  void.  This  note  was  never  paid.  A 
like  sum  for  the  semi-annual  premium  falling  due  the  5th  day  of 
June,  1886,  also  remained  unpaid  at  the  time  of  the  death  of  the 
assured. 

The  payment  of  the  semi-annual  premiums  above  mentioned 
was  a  condition  precedent  to  the  continuance  of  the  policy ;  so 
that,  upon  a  failure  of  the  assured  to  pay  the  premiums  therein 
provided  for  at  the  times  named,  the  policy  lapsed,  and  the  pay- 
ments made  thereon  were  forfeited  to  the  company.  By  the  fourth 
provision  of  the  policy  this  condition  of  the  contract  could  not  be 
waived,  except  hj  an  agreement  in  writing,  signed  either  by  the 
secretary  or  president  of  the  defendant  The  defense  of  for- 
feiture and  lapse  of  the  policy  having  been  set  up  in  the  answer, 
and  proofs  made  of  the  non-payment  of  the  renewal  note  given 
for  the  premium  due  December  5,  1885.  and  the  non-payment  of 
the  premium  due  June  5,  1886,  the  plaintiflP,  to  overcome  such 
defense,  gave  evidence  from  which  it  is  claimed  that  the  forfeiture 
clause  in  the  policy  was  waived  by  the  company,  and  that  conse- 
quently the  non-payment  of  such  premiums  was  not  a  defense  to 
tne  action.  Sucn  evidence  consists  of  the  testimony  of  Harvey 
B.  Bartholomew,  who  was  the  agent  for  procuring  insurance  at 
Kendall  Creek,  in  the  county  of  McKean,  Pennsylvania,  where  the 
assured  resided  at  the  time  of  procuring  the  insurance,  and 
where  he  died.  This  witness,  after  giving  evidence  to  the  effect 
that  the  assured  had,  at  different  times,  ffiven  him  promissory 
notes  for  the  payment  of  premiums  and  had  subseq[uenUv  paid 
the  same,  gave  a  conversation  which  he  had  with  William 
Dutcher,  the  secretary  of  the  defendant. 

The  testimony  of  this  witness,  after  stating  that  Dutcher  ui^ed 
the  assured  not  to  throw  up  the  policy,  nor  take  a  paid  up  policy, 
and  after  Dutcher  was  tola  by  Walter  that  he  did  not  wish  to 
carry  the  policy  any  longer,  is  as  follows :  "  Dutcher  told  him,  as 
far  as  time  was  concerned,  he  would  give  him  time.  If  it  was 
necessary,  he  would  carry  him  a  vear  or  so,  if  not  convenient  for 
him  to  pay  sooner.  Walter  said,  in  substance,  to  this,  that  un- 
der such  an  agreement  he  couldn't  object  to  keeping  it 

"  Q.  Was  tnere  anything  said  on  that  occasion  as  to  premiums 
not  due?  A.  No,  sir,  there  was  no  specific  premium  mentioned; 
Dr.  Walter  spoke  in  general,  and  saia  he  couldn't  afford  to  pay 
the  premiums  as  they  matured. 

**Q..  In  reply  to  that  statement  in  particular,  what  did  Mr. 
Dutcher  say,  that  he  couldn't  afford  to  pay  the  premiums  ?  A.  He 
told  him  he  couldn't  afford  to  lose  the  policy,  and  that  if  he  was 
not  prepared  to  pay  it  now,  he  would  give  him  time,  or  extension 
of  time ;  give  him  such  time  as  was  necessary  to  accommodate 
him. 

"  Q.  What  about  the  premiums  that  were  to  become  due  ?  A. 
Nothing  was  said  about  them.  *  *  f  *  Mr.  Dutcher  told  him 
that  he  couldn't  lose  him  as  a  policyholder,  as  he  was  the  exam- 
ining physician  of  the  company ;  it  didn't  look  well  for  him  to 
drop  out  of  the  company,  while  the  company  was  being  repre- 
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sented  there,  and  therefore  was  anxious  to  retain  him  as  a  policy- 
holder." 

Being  farther  asked  to  state  the  substance  of  what  was  said, 
the  witness  answered :  "The  substance,  as  near  as  I  remember  it, 
was  simply  this :  that  the  com jmny  would  carry  him.  The  pay- 
ment of  the  premium  or  premiums,  such  as  were  due  or  coming 
due,  as  I  understood  it"  *  ♦  *  **  That  was  the  conversation, 
as  near  as  I  recollect  it  I  have  a  recollection  ;  I  can't  give  the 
identical  words,  but  am  stating  the  substance  of  what  was  said. 
Walter  said,  in  reply,  that  he  thought  that  was  fair;  that  he 
couldn't  think  of  rejecting  the  proposition,  and  the  matter  rested 
at  that"  The  forgoing  conversation  was  had  on  the  5th  day  of 
May,  1886. 

Mr.  Butcher  was  called  as  witness  for  the  defendant,  and  gave 
a  version  of  the  conversation  had  with  Dr.  Walter,  the  assured, 
which  was  materially  different  from  that  of  the  witness  Bartho- 
mew,  and  from  which  no  reasonable  claim  pould  be  made  that  the 
company,  by  his  word  or  act,  had  done,  or  had  attempted  to  do, 
aught  to  vary,  in  the  slightest  degree,  the  terms  of  the  written 
contract  between  the  parties.  Nevertheless,'  the  evidence  of  Mr. 
Bartholomew,  ekcept  for  two  reasons  hereinafter  named,  would, 
doubtless,  have  been  sufficient  to  require  the  court  to  submit  the 
question  to  the  jury,  whether  the  provision  in  the  written  con- 
tract had  not,  in  fact,  been  waived  by  the  defendant 

The  first  and  paramount  reason  for  disregarding  this  testimony 
of  Bartholomew  is,  that  in  any  view  which  mayl)e  taken  of  its 
effect  the  defendant  had  the  right  to  bring  to  an  end  any  such 
arrangement  so  attempted  to  be  established,  and  upon  a  reason- 
able notice  to  the  assured  to  reinstate  the  parties  squarely  upon 
iheir  written  contract.  The  fact  that  such  oral  modification  of 
the  agreement,  if  made  at  all,  was  actually  cancelled,  is  fully 
shown  by  the  evidence.  On  the  27th  day  of  May,  1886,  twenty- 
one  days  after  the  alleged  conversation  with  the  secretary  of  the 
company,  the  defendant  wrote  to  the  assured  a  letter,  in  which  it 
stated  that  his  note  for  the  premium  of  $25.87  on  this  policy  was 
due  on  the  4th  day  of  Mav  of  that  year  and  had  not  been  paid. 
The  letter  concluded  as  follows:  "This  nonpayment  you  are 
aware  lapsed  your  policy,  and  we  are  thereby  obliged  to  cancel  it 
on  our  books.  If  you  have  any  desire  to  restore  it  to  full  force, 
please  be  good  enough  to  inform  us  at  once." 

The  evidence  respecting  the  actual  mailing  of  this  letter  to  the 
assured  is  much  stronger  in  the  case  as  now  presented  than  it 
was  upon  the  former  appeal  Hastings  v.  Brooklyn  Life  Ins,  Cb.j 
24  St  Rep.,  864  We  hold  now,  as  we  held  then,  in  accordance 
with  the  rules  stated  by  Greenleaf  on  Evidence,  §  40,  that  there 
18  a  presumption  of  law,  that  a  letter  or  other  paper,  duly  directed 
and  mailed,  was  received  in  regular  course  of  the  mail.  There 
is  in  the  case,  under  its  present  presentation,  nothing  to  weaken 
the  force  of  this  presumption.  That  reasonable  presumption  es- 
tabUshed  by  the  courts  as  it  may  be  said,  through  the  absolute 
necessities  of  business,  was  sufficient  to  throw  upon  the  plaintiff 
the  duty  of  proving  that  the  communication  was  not  absolutely 
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received  by  the  assured,  a  burden  which  was  not  succcessfuUy 
undertaken  by  him  on  the  trial. 

Under  this  letter,  whatever  view  may  be  taken  of  the  case  in 
its  other  branches,  and  whatever  may  have  been  the  oral  arrange- 
ment between  the  secretary  of  the  company  and  the  assured  ex- 
isting prior  thereto,  it  was  the  duty  of  tne  assured  to  pay  the  past 
due  premiums  under  the  direct  invitation  extended  to  him  to  in- 
form the  company  if  he  desired  to  restore  the  policy  in  force. 
Had  the  assured  taken  any  steps,  either  to  pay  up  the  past  due 
premiums  or  otherwise  to  restore  the  policy,  the  company,  under 
the  invitation  contained  in  this  letter,  would  have  waived  the  for- 
feiture, and,  by  accepting  the  payment  of  the  past  due  premiums, 
continued  in  force  the  contract  between  the  partiea  But  no  at- 
tention was  paid  to  the  defendant's  communication.  This  fact 
shows  that  it  was  undoubtedly  the  deliberate  purpose  of  the  as- 
sured to  throw  up  the  policy,  as  he  had  often  threatened  thereto- 
fore to  do. 

The  8ec9nd  ground  upon  which  the  order  granting  to  the 
plaintiflE  a  new  trial  should  be  reversed,  and  the  verdict  upheld, 
IS  that  the  conversation  testified  to  by  Bartholomew  as  taking 
place  between  the  secretary  of  the  defendant  and  the  assured  did 
not  constitute  a  waiver  of  the  condition  of  the  policy  requiring 
prepayment  of  premiuma  The  interview  in  question  was  nad  in 
the  state  of  Pennsylvania,  where  the  secretary  nad  gone  from  the 
home  office,  which  was  in  the  city  of  New  York,  for  the  purpose 
of  making  a  periodical  visit  to  the  company's  agents,  and  of  look- 
ing generally  after  the  affairs  of  the  company.  Not  only  was 
there  not  any  agreement  in  writing,  varying  the  terms  of  the 
policy,  but  no  notification  of  such  arrangement,  as  testified  to  by 
Bartholomew,  was  made  by  any  person  to  any  general  agent  or 
officer  of  the  defendant  As  was  said  upon  the  former  appeal,  in 
this  respect  the  case  differs  from  that  of  DillAer  v.  KnicKerhocker 
Life  Insurance  Cb.,  76  N.  Y.,  667,  where  the  court  held  substan- 
tially to  the  rule  as  enunciated  by  Bliss  on  Life  Insurance  (§  276), 
as  follows :  "  The  company  will  be  bound  by  the  acta  of  its  presi- 
dent and  secretarv,  penormed  in  its  office,  whether  such  acts  are 
in  writing  or  verbal,  whether  they  make  a  contract,  waive  a  for- 
feiture or  give  a  consent" 

The  exercise  of  corporate  powers  by  an  individual  officer  or 
agent  of  the  company,  when  done  at  other  places  than  at  the  busi- 
ness office  of  the  company,  ought  not  to  be  deemed  of  the  binding 
force  and  effect  as  when  performed  at  a  place  where  the  company 
is  conclusively  presumed  to  be  present,  and  necessarily  charged 
with  knowledge  of  the  acts  of  all  of  its  general  officers,  if  the  acts 
of  such  an  officer  are  deemed  to  be  valid  while  traveling  abroad 
on  a  visit  to  the  agencies  of  the  company,  and,  without  actual 
power  or  instruction  to  vary  the  terras  of  written  contracts,  are 
to  be  deemed  valid,  would  they  not  be  equally  valid  if  done  while 
he  was  visiting  such  localities  for  the  purpose  of  pleasure  only  ? 
If  the  arrangement  is  made  by  the  president  or  secretary,  whose 
chief  occupation  is  presumably  at  tne  general  office  of  the  com- 
pany, the  direction  to  the  bookkeeper  or  clerks  to  enter  such 
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modification  of  the  contract  may  be  readily  given,  entered  and 
preserved.  I  think  that  judicial  complaisance  to  the  violation  of 
written  contracts  went  to  its  full  limit  in  the  rule  stated  by  Bliss, 
and  adopted  by  the  court  of  appeals  in  the  case  cited,  and  should 
not  be  extended  further. 

If  either  of  the  foregoing  propositions  is  correct,  the  order 
grantinfir  the  plaintiff  a  new  trial  was  erroneous  and  should  be 
reversed. 

But  the  learned  counsel  for  the  plaintiff  made,  upon  the  oral 
argument,  a  point  not  contained  in  his  brief,  to  the  effect  that,  in 
any  event,  the  plaintiff  was  entitled  to  some  relief  upon  the  ground 
that  the  payments  already  made  would,  under  the  reserve  pro- 
visions of  the  policy,  have  procured  a  paid-up  policv  in  the  sum 
of  $210.  But  no  such  question  as  this  arose  upon  the  trial,  or  is 
contained  in  the  case  beyond  the  fact  that  a  witness  did  say,  ap- 
parently incidentally,  that  from  the  experience  tables  used  in  this 
state  by  life  insurance  companies  generally  the  value  of  the  policy 
at  the  time  stated  was  actually  $6410,  and  that  that  amount 
would  have  procured  a  paid-up  policy  of  about  the  sum  of  $210. 
The  case,  however,  is  devoid  of  any  evidence  to  show  that  the  pay- 
ments already  made,  instead  of  being  forfeited  to  the  company, 
were  to  be  applied  in  this  manner  by  an  agreement  of  the  parties, 
or  that  the  assured  did  any  act  necessary  to  effect  that  result,  and 
hence  the  point  does  not  seem  to  us  to  be  well  taken. 

Order  granting  a  new  trial  reversed,  with  costs,  and  judgment 
ordered  for  the  defendant  on  the  verdict 

DwiGHT,  P.  J.,  and  Lewis,  J.,  concur. . 


Matilda  Adams,  App'lt,  v.  Sarah  Jane  Green  et  al,  Resp^ts. 

(Supreme  Chart,  General  Term,  Fifth  Department,  Filed  January  f^,  J892,) 

FBAITD— ASBIONMBNT  OF  MORTGApB. 

In  an  action  by  a  widow  over  70  years  of  age  against  her  daughter  to 
set  aside  an  assignment  of  a  mortgage  on  the  ground  of  fraud  in  procur- 
ing the  same,  plaintiff  testified  th^  she  was  induced  to  sign  the  instrument 
on  the  representation  of  the  attorney  that  it  only  conveyed  an  interest  in 
the  mortgage.  On  the  other  hand  it  appeared  that  the  daughter  had  not 
received  as  much  assistance  as  the  sons ;  that  the  provision  iox  her  in  her 
father's  will  was  likely  to  prove  inoperative ;  that  plaintiff  had  expressed 
a  wish  to  assign  the  mortgage  to  her,  and  that  the  assignment  was  read 
over  and  explained  to  her,  and  was  put  on  record.  The  consideration  there- 
fcv  was  natural  love  and  an  agreement  on  the  part  of  defendant  to  move 
to  another  city  and  allow  her  mother  to  live  with  her,  and  defendant  also 
executed  an  agreement  that  the  mortgage  should  be  reassigned  to  plaintiff 
if  she  survived  her.  Held,  not  sufficient  to  show  fraud  in  the  procurement 
of  the  assignment. 

Appeal  from  a  judgnrient  of  this  court  entered  in  Monroe 
county,  dismissing  the  pTaintiflTs  complaint  upon  the  decision  of 
the  court  at  special  term. 

On  the  28th  day  of  August,  1890,  the  plaintiflE  executed  and 

delivered  to  the  defendant,  Sarah  Jane  Green,  an  instrument  which, 

upon  its  face,  purported  to  be  an  absolute  assignment  of  a  mortgage 

given  by  Herbert  11.  Adams  and  wife  to  William  W.  Adams,  the 
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husband  of  the  plaintiff,  to  secure  the  payment  of  the  sum  of 
$2,250,  and  at  the  same  time  defendant  executed  and  delivered  to 
the  plaintiff,  who  is  her  mother,  another  instrument  in  writing,  by 
the  terms  of  which  she  agreed,  that  in  case  her  mother  survived 
her,  such  mortgage  should  be  reassigned  to  plaintiff  by  defend- 
ant s  legul  representative& 

This  action  is  brought  to  set  aside  such  assi^ment,  upon  the 
ground  that  it  was  not  the  instrument  which  plamtiff  intended  to 
execute ;  that  it  was  her  design  and  intention  to  assign  an  interest 
of  $1,000  only  in  such  jnortgage,  but  that  by  reason  of  the  false 
representations  and  fraudulent  concealment  of  the  defendant  and 
her  attorney  she  was  induced  to  execute  an  assignment  of  the 
entire  mortgage  instead  of  the  portion  thereof  which  she  supposed 
she  was  transferrinff. 

The  only  consideration,  for  the  transfer  was  natural  love  and 
affection  and  the  request  that  the  defendant  should  move  from 
Buffalo  to  Rochester  and  allow  her  mother  to  live  with  her,  which 
she  did. 

The  following  is  the  opinion  of  the  trial  justice : 

Adams,  J.— There  are  some  features  of  this  case  which  unex- 
plained would  naturally  incline  a  court  of  equity  to  look. with 
favor  upon  the  plaintiffs  contention 

The  lact  that  she,  a  woman,  upwards  of  seventy  years  of  age, 
has  parted  with  a  valuable  security  which  constitut^  pretty  much 
all  her  personal  estate,  without  receiving  any  pecuniary  considera- 
tion therefor,  and  that  she  has  thereby  depnved  herself  of  a  con- 
siderable portion  of  the  means  of  support  for  her  declining  years 
provided  oy  her  deceased  husband,  is  of  itself  one  which  requires 
that  the  court  should  carefully  scrutinize  the  transaction  with  a 
view  to  ascertaining  if  any  improper  advantage  has  been  taken  of 
the  plaintiff. 

With  one's  sympathies  thus  aroused  it  would,  perhaps,  be  an 
easy  matter  to  infer  that  the  defendant  had  taken  advantage 
of  the  relation  existing  between  her  and  her  mother,  as  well  as  of 
the  opportunity  afforded  by  tbeir  living  together  to  exert  an 
undue  influence  over  her,  and  by  means  thereof  to  obtain  from 
the  old  lady  a  larger  and  more  generous  provision  than  was 
actually  intended. 

But  this  is  an  action  ex  delicto.  It  is  founded  upon  fraud  plain 
and  simple,  and  fraud  which  not  only  involved  the  defendant  but 
likewise  an  honorable  and  reputable  officer  of  this  court  It  will 
not  do,  therefore,  to  dispose  of  the  case  upon  inferences  merely, 
unless  those  inferences  nave  some  tangible  evidence  to  support 
them.  What,  then,  is  the  evidence  upon  which  the  plaintiff  bases 
her  contention  ?  It  is  simply  that  which  she  furnishes  herself, 
and  which  is  in  brief  that,  with  the  design  of  assigning  to  her 
daughter  an  interest  in  the  mortgage  in  question,  she  accompa- 
nied her  to  the  office  of  Pierson  B.  Hulett,  a  lawyer  in  the  city 
of  Eochester,  and  a  former  judge  of  Monroe  county,  where  she 
was  induced  to  execute  the  assignment  upon  the  false  and  fraud- 
ulent representation  of  Hulett  that  she  was  assigning  an  interest 
in  the  mortgage  instead  of  the  entire  sum  secured  therehv.     There 
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is  no  direct,  and  but  little,  if  any,  collateral  evidence  in  the  case 
which  tends  in  any  degree  to  corroborate  this  statement  of  the 
plaintifE ;  but  on  the  other  hand,  the  presumption  as  well  as  the 
positive  evidence  in  the  case  all  tend  to  show  that  the  plaintiflTs 
memory  is  either  seriously  at  iaolt  or  else,  and  this  seems  most 
probable,  from  certain  intimations  wllich  are  furnished  by  the  tes- 
timony, that  other  and  stronger  wills  have  so  operated  upon  her 
mind  as  to  compel  her  to  state  that  which  is  not  true,  however 
much  she  may  believe  it  true  while  living  within  the  range  of 
such  influencea 

It  appears  from  the  undisputed  evidence  that  the  plaintiff's 
husband,  subsequent  to  the  transfer  to  her  of  the  mortgage 
in  question,  departed  this  life  leaving  a  last  will  and  tes- 
tament, m  which  he  made  certain  bequests  to  each  of  his 
four  sons  and  likewise  to  the  defendant,  his  daughter; 
that  at  the  time  of  her  father's  death  the  defendant 
was  living  in  Buffalo,  and  that  thereafter,  at  the  recjuest 
of  the  plaintiff,  she  moved  to  Rochester,  where  the  plaintiff 
took  up  her  residence  with  her.  The  defendant  was  with- 
out means  of  support,  and  earned  her  living  by  keeping 
boarders.  She  testifies  that  in  August,  1890,  her  mother 
informed  her  early  one  morning  that  she  had  lain  awake  all 
night  thinking  that  she  ought  to  make  over  this  mortgage  to 
her,  so  that  she,  the  defendant,  would  not  have  to  work  so  hard. 
There  is  also  some  evidence  tending  to  show  that  the  boys  had 
received  more  or  less  assistance  from  their  father  and  mother, 
while  the  defendant  had  received  scarcely  any ;  and  that  for  some 
reason,  which  does  not  clearly  appear,  the  provision  made  for  the 
latter  in  her  father  s  will  was  liKely  to  prove  inoperative.  But 
whatever  may  have  been  the  moving  cause,  we  find  the  parties  at 
Judge  Hulett's  office  on  the  28th  day  of  August,  where  the  assign- 
ment in  Question,  as  well  as  the  agreement  hereinbefore  referred 
to,  were  drawn  and  executed. 

It  appears  bv  the  evidence  of  Judge  Hulett,  that  the  plaintiff 
came  to  his  office  first  alone,  and  told  him  that  she  wished  to 
assign  this  mortgage  to  "  Jennie ;  "  that  she  thereupon  went  out 
and  soon  returned  with  her  daughter,  when  he  drew  the  assign- 
ment, "  read  it  over  carefully  to  Mrs.  Adams,  told  her  what  it 
was,  and  told  her  to  sign  it,"  which  she  did,  and  thereupon  ac- 
knowledged it  This  statement,  in  all  its  essential  features,  is 
corroborated  by  defendant  and  a  Miss  Kendall,  who  was  a  clerk 
in  the  office  The  agreement  was  then  drawn  up,  and  when  exe- 
cuted was  delivered  to  the  plaintiff  and  the  assignment  to  the 
defendant,  and  the  parties  thereupon  left  the  office. 

Shortly  thereafter,  some  question  having  arisen  in  the  mind  of 
the  plaintiff  as  to  the  sufficiency  of  the  assignment,  it  was  sub- 
mitted to  Mr.  Maurer,  another  lawyer  residing  in  Rochester,  who, 
as  he  tells  us,  advised  the  parties  that  the  assignment  had  better 
be  placed  upon  record.  Both  there  and  at  Judge  Hulett's  office 
the  plaintiff  had  expressed  some  fear  that  the  boys  would  make 
trouole  when  they  heard  of  what  she  had  done,  and  the  propriety 
of  patting  the  assignment  upon  record  was  discussed  in  that  con* 
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neotion.  On  the  8d  of  September  the  assignment  was  reconied, 
and  shortly  thereafter  the  faot  did  oome  to  the  knowledge  of  the 
boys,  whereupon  the  plaintiff  made  an  effort  to  procure  a  reassign- 
ment of  the  mortgage,  but  failing  in  that,  brought  this  action. 

Thus  it  will  be  seen  that  the  direct  proof,  if  it  is  to  be  credited, 
IS  so  overwhelming  in  its  contradiction  of  the  plaintiff  as  to  leave 
the  court  scarcely  anjr  opportunity  to  deliberate  upon  it 

And  what  is  there  in  the  case  which  tends  to  weaken  this  evi- 
dence in  any  material  respect?  It  seems  to  me  there  is  little  or 
nothing ;  but  that,  on  the  contrary,  there  are  several  corroborating 
facts,  circumstances  and  presumptiona  In  the  first  place,  it  is 
not  a  violent  inference  from  the  evidence  in  the  case,  that  the 
plaintiff  desired  to  assist  her  daughter  to  the  full  extent  of 
this  mortgage,  in  view  of  the  fact  that  she  believed  she  had  never 
received  as  much  as  her  brothers,  and  was  to  be  deprived  of  the 
legacy  in  her  father's  will  Nor  is  it  difficult  to  imagine  to  what 
extent  the  sons  may  be  responsible  for  their  mother  s  action  when 
it  became  known  to  them  that  she  bad  transferred  the  mortage, 
while,  upon  the  other  hand,  it  is  very  difficult  for  me  to  believe 
that  an  officer  of  this  court,  concenimg  whose  character  the  case 
is  utterly  destitute  of  a  shadow  of  reproach,  would  not  only  com- 
bine with  the  defendant  to  defraud  and  deceive  her  mother,  but 
would  also  come  upon  the  witness  stand  and  commit  deliberate 
perjury  in  order  to  uphold  the  fraud. 

There  is  another  circumstan.ee  in  the  case  which  is  hard  to  re- 
concile with  the  plaintiff's  theory,  and  that  is,  that  after  perpetrat- 
ing the  alleged  fmud  upon  the  old  lady,  the  defendant  published 
the  fact  to  the  world  and  invited  trouble,  by  placing  her  assign- 
ment upon  record,  whereas,  had  she  kept  it  seci'et  for  a  short 
time,  it  is  quite  probable  her  opportunity  to  become  benefited 
thereby  would  have  been  greatly  enhanced. 

It  may  be  that  the  plaintift  was  too  generous  towards  her 
daughter,  and  too  regardless  of  her  own  interests ;  but  I  find  it 
impossible,  upon  all  the  evidence  in  the  case,  to  resist  the  conclu- 
sion that  the  assignment  correctly  represents  her  real  intention  at 
the  time  she  executed  it 

I  am  asked  by  the  plaintiff's  counsel  to  regard  the  assignment 
which  the  defendant  executed  and  delivered  to  her  mother  as  a 
defeasance,  and  to  treat  the  two  instruments  as  constituting  a  tes- 
tamentary disposition  of  the  mortgage,  revocable  at  plaintiff's 
pleasura 

It  is  a  sufficient  answer  to  this  contention  that  no  such  claim  is 
set  up  in  the  complaint  As  has  already  been  suggested,  this  is 
an  action  based  upon  the  alleged  fraud  of  the  defendant ;  and 
there  is  no  other  element  in  it  Indeed,  as  is  conceded  by  plaint- 
iff's counsel,  in  his  brief,  the  existence  of  the  **  defeasance"  was 
not  known  to  him  until  after  the  trial  had  been  commenced. 

As  is  already  sufficiently  indicated,  the  complaint  must  be  dis- 
missed ;  but  in  view  of  the  relation  existing  between  these  parties, 
and  the  fact  that  the  defendant  has  been  most  generously  dealt 
with  by  her  mother,  I  think  it  is  a  case  where  the  court  is  justified 
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in  exercising  its  discretionary  power  in  regard  to  the  matter  of 
costs,  and  consequently  none  are  allowed  to  either  party. 
J.KR  Stephens,  for  app'lt ;  Arthur  R  Sutherland^  for  resp'ta 

Lewis,  J. — A  proper  disposition  of  this  case  was  made  by  the 
trial  court 

Judgment  should  be  affirmed  upon  the  opinion  of  the  trial 
ju3tica 

DwiGHT,  P.  J.,  and  Macombeb,  J.,  concur. 


Theresa  Wannamaker,  AdmVx,  Eesp%  v.  Thb  City  of 

EOCHESTER^  App'it. 
{SapmM  Court,  Qeneral  Term,  F^fth  Department,  FOed  Januarjf  tS,  189B.) 

MvmCIPAh  COBPOBA.TIONS— NbOUOBNCE— LlASnJTT  TO  EMPLOTBB. .    . 

Plaintifrs  intestate,  who  was  in  the  employ  of  the  water  works  repair 
department  of  the  city,  was  sent  with  a  gang  of  men  nnder  the  charge  of  a 
foreman  to  lay  pipes  in  a  trendi  which  the  city  had  had  made.  While  at 
work  in  the  trendi  he  was  crodied  hv  the  caving  in  of  the  earth.  Tlie 
nsoal  custom  of  inspecting  trenches  before  sending  men  to  place  water 
pipes  therein  liad  not  been  observed.  Held,  that  the  question  of  defend- 
ant's negligence  was  properly  submitted  to  the  jury;  that  defehdant  owed 
the  deceased  the  duty  to  afford  him  a  reasonably  safe  trench  to  wotk  in, 
and  that  he  had  a  right  to  rely  upon  Uie  implied  assurance  that  the  trench 
in  question  was  of  that  character. 

Appeal  by  the  defendant  from  judgment  entered  in  Monroe 
county  on  the  12th  day  of  June,  1891,  on  a  verdict  of  the  jury 
at  the  circuit ;  and  also  from  an  order  denying  the  defendants 
motion  for  a  new  trial  made  upon  the  minutes  or  the  court 

C.  D.  Kiehely  for  app'lt ;  Eugene  Van  Voorhisy  for  resp' t 

Macombeb,  J. — The  plaintiff,  as  the  administratrix  of  the  estate 
of  Joseph  Wannaraaker,  deceased,  recovered  at  the  circuit  the  sum 
of  $5,000  damages  against  the  defendant  by  reason  of  its  negli- 
sence,  whereby,  through  the  caving  in  of  a  trench  in  which  the 
deceased  was  working,  the  latter  lost  his  life. 

The  decedent  was  in  the  employment  of  the  water  works  repair 
department  of  the  city  of  Bochester,  and  was  enffa^ed  in  the  oc- 
cupation of  connecting  and  laying  water  pipes  and  aoing  general 
repairs.  Under  the  dii*ection  of  a  foreman  of  a.  gang  of  men  ia 
the  employment  of  the  city,  he  was,  on  the  2d  day  of  June,  1890, 
sent  to  do  certain  work  on  an  extension  of  a  water  pipe  in  a 
trench  on  North  Union  street,  in  that  city.  This  trench  nad  been 
dug  by  a  firm  of  contractors  known  as  Thomas  Oliver  &  Sons 
under  a  contract  with  the  city. .  The  trench  was  upwards  of  three 
hundred  feet  in  length,  about  four  and  one-half  feet  deep  and  two 
and  one-half  feet  in  widtL  The  plaintiff's  intestate,  while  en- 
gaged in  knocking  out  the  dead  end  of  a  pipe  already  in  the 
trench  (a  process  which  is  described  as  removing  the  temporary 
filling  of  the  end  of  a  pipe  so  that  an  extension  may  be  made), 
was  crashed  by  the  caving  in  of  the  earth  upon  him. 

It  is  aligned  by  the  learned  counsel  for  the  defendant  that  there 
was  no  liability  upon  the  city  because  the  deceased  assumed  the 
riaks  and  perils  attending  the  work  in  which  he  was  employed. 
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The  statement  of  the  general  principle  applicable  to  the  employ- 
ment of  persons  engaged  in  work  of  this  description  by  munici- 
pal corporations  is  not  to  be  disputed.  But  the  facta  disclosed  ia 
this  appeal  do,  as  it  seems  to  us,  remove  the  case  from  the  cate- 
gory of  those  falling  within  that  rula 

When  the  deceased  approached  this  place  and  got  into  the 
trench,  he  had  not,  hy  pievious  working  in  the  place  or  other- 
wise, obtained  any  information  which  would  lead  him  to  suspect 
that  the  earth  was  likely  to  cave  in,  or  to  charge  him  with  notice 
of  any  danger.  He  came  there  with  a  gang  of  men  under  the 
direction  of  a  foreman,  in  the  employ  of  the  authorities  of  the 
water  works  department  of^  the  city  of  Rochester,  not  to  prepare 
A  trench  for  the  pipes,  but  to  place  in  the  trench,  which  the  city 
had  already  undertaken  to  have  prepared  for  their  work,  conduit 
pipes  for  the  flow  of  water. 

Under  these  circumstances,  it  was  the  duty  of  the  city  to  afford 
to  its  workmen  a  trench  which  should  be  prgper  and  safe  for  the 
wort  which  the  employee  was  required  to  do.  The  circumstance 
that  Thomas  Oliver  &  Sons,  who  may,  in  a  certain  sense,  be 
deemed  independent  contractors,  made  this  ditch,  is  unimportant^ 
because  the  deceased  was  not  in  the  employ  of  these  independent 
contractors,  but  of  the  city  itsell 

Nor  can  the  point  be  sustained,  that  the  city  may  escape  liabil- 
ity because  Smith,  the  foremen  of  the  gang  of  men,  may  have 
been  guilty  of  n^ligence  in  sending  the  deceased  into  the  ditch 
to  make  these  connections.  It  is  true,  as  is  urged  by  counsel  for 
the  city,  that  the  deceased  and  Smith  were  co-employees ;  but 
they  were  co-employees  only  in  respect  to  preparing  the  end  of 
the  pipe  already  in  the  trench  for  connection  with  other  lengths 
of  pipe.  Neither  of  them  had  any  connection  with  the  digging 
of  the  trench,  nor  was  either  of  tliem  charged  with  any  specid 
duty  to  support  the  walls  of  the  trench  so  as  to  prevent  caving 
in.  The  city,  in  substance,  by  its  employment  and  directions, 
said  to  the  deceased  and  the  other  men: 'we  have  prepared  a 
trench  for  the  laying  of  more  pipe  in  North  Union  street,  and 
you  proceed  there  and  make  the  necessary  connections.  The  de- 
cedent had  a  ri^ht  to  assume,  under  all  the  circumstances  of  the 
case,  that  the  city  had  caused  to  be  prepared  a  suitable  and  proper 
trench  for  this  purpose. 

It  is  further  argued  by  counsel  that  the  contractors,  Thomas 
Oliver  &  Sons,  if  anybody,  were  solely  liable  for  the  death  of  the 
intestate.  There  is  eviaence  to  show  that  Smith,  the  foreman, 
said  he  would  go  and  see  Thomas  Oliver  &  Sons  for  the  puiyose 
of  cleaning  out  the  ditch  and  fixing  it  up  so  that  it  could  be 
worked  in.  But,  before  Oliver  &  Sons,  or  their  men,  had  time  to 
come  to  assist  in  preparin|]^  the  ditch  for  receiyine  the  pipe,  the 
intestate  had  met  his  fatal  injuries.  In  entering  the  trench  while 
Smith  was  gone  for  Oliver's  men,  Wannamaker  did  no  more  than 
he  had  seen  Smith  already  do ;  for  the  latter  had  gone  down  into 
the  trench  for  the  purpose  of  examining  the  pip  and  seeing  what 
was  necessary  to  be  done.  No  one,  so  far  as  the  case  shows,  had 
discovered  any  evidence  of  danger  from  the  walls  of  the  trench ; 
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but  on  the  contrary,  their  attention  and  effort  was  directed  solely 
to  baling  out  the  water  which  had  accumulated  there  from  one 
source  and  another,  ao  as  to  enable  the  laying  of  the  pipes  to  pro- 
ceed. The  usual  custom  of  the  repair  section  of  the  water  works 
department,  to  inspect  trenches  before  sending  men  to  place  water 
pipes  in  them,  was  not  observed  in  this  instance. 

We  think  the  question  of  the  defendant  s  n^ligence  was  prop- 
erly submitted  to  the  jury,  and  that  the  defendant  owed  a  duty  to 
Wannamaker,  under  the  circumstances,  to  afford  to  him,  for  tiie 
work  required,  a  reasonably  safe  trench ;  and  that  the  deceased 
had  a  right  to  rely  upon  the  implied  assurance  that  the  open 
trench,  which  had  been  made  under  the  direction  of  the  city,  was 
of  that  character. 

Nor  are  we  without  apposite  and  guiding  authority  for  these 
propositions.  In  Kranz  v.  Lona  Island  Railway  Cb.,  123  N.  Y., 
1 ;  33  St  Bep.,  46,  a  trench  had  been  opened  for  the  purpose  of 
furnishing  an  employee  of  the  company  a  proper  pla<»  and  op- 
portunity to  do  tn9  work  of  cleanm^  out  certain  underiCTo^nd 
water  pipes.  This  was  done  under  tne  direction  of  the  defend- 
ant's section  'man  and  laborers  under  his  immediate  control  and 
direction.  While  engaged  in  disconnecting  the  pipes,  the  earth 
caved  in  upon  the  employee  and  he  was  killed.  It  was  there 
held,  in  an  action  by  the  administrator  to  recover  damages  for  the 
death  of  the  intestate,  that  the  railway  company  owed  to  the  de- 
cedent the  duty  of  providing  a  place  reasonably  safe  for  the  work 
he  was  directed  to  ao ;  and,  consequently,  reversed  the  decisions 
made  at  the  circuit  and  at  the  general  term,  and  granted  a  new 
trial. 

The  court  there  declared :  "  The  deceased  had  nothing  to  do 
with  the  preparation  ol  the  trench.  It  was  prepared  not  by  him, 
bat  for  hun,  and  i-easonable  care  in  its  preparation,  we  thiuk,  was 
the  master's  duty  to  the  servant" 

With  this  authority  before  us,  it  is  not  needful  to  look  for 
others  tending  in  the  same  direction;  for  the  case  cited  and  the 
one  before  us  are  not  merely  analogous ;  they  are  homologous. 

It  follows,  therefore,  that  the  judgment  and  order  appealed 
(r^m  should  be  affirmed. 

DwiGHT,  P.  J.,  and  Lewis,  J.,  concur. 


Thb  Rochester  Printing  Co.,  Resp't,  v,  Augustus  B.  Ej:l- 
LOGG  et  al,  Applta 

{Supreme  (hurt.  General  Term,  F{flh  JDepartm&nt,  Filed  January  $S,  1892.) 

Contract^— Rbokipts. 

In  an  action  tqwn  a  contract  by  wbidi  defendants  were  to  pay  plalntUTs 
•  aasiffnor  a  certain  percentage  of  their  receipts  from  subscriptions  until  it 
readi^  a  specified  sum.  -which  contract  had  been  repudiated  without  lust 
cause  by  defendants,  their  answer  admitted  the  amount  of  their  receipts 
prior  to  such  repudiation,  and  it  wds  shown  that  they  had  asserted,  uy 
idvertlsement  and  otherwise,  that  their  9ubecription  lists  had  constantly- 
increased  to  the  time  the  action  was  commenceo.  HeUd^  that  from  these 
admissions  and  assertions  the  reieree  was  authorized  to  find  that  the  re- 
odpta  for  the  latter  period  were  equal  to  those  of  the  corresponding  period 
admitted  by  the  answer. 


Digitized  by  Google 


4S  Nbw  York  State  Reporter,  Vol.  44.        [Sup.Ct 

Appeal  by  the  defendants  from  a  judgment  entered  in  Monroe 
county  June  10,  1891,  on  the  report  of  a  referee,  finding  an  in- 
debtedness of  $2,512.76  due  from  the  defendants  to  the  plaintiff 
under  a  written  contract  made  between  the  defendants  and  one 
Alexander  M.  Purdy,  who  assigned  his  interest  in  such  contract 
to  the  plaintiff. 

Oeorge  W.  Ckfthran,  for  aj^'lts ;  Q.  Van  Voorhis,  for  resp*t 

Maoomber,  J. — ^The  plaintiff  brings  this  action,  as  the  assignee 
of  Alexander  M.  Purely,  to  recover  upon  a  contract  between 
Purdy  and  the  defendants  bearing  date  the  2d  day  of  August, 
1886. 

At  the  time  of  entering  into  such  contract  Purdy  was  the  owner 
and  proprietor  of  a  periodical  called  the  Fruit  Recorder  and  Cot- 
iage  Uardener^  and  the  defendants  were  the  owners  and  proprietors 
of  a  publication  called  Popular  Oardenmg.  By  the  contract 
Purdy  conveyed  to  the  defendants  all  his  interest  in  the  FruU 
SecQrder  and  Cottage  Gardener^  including  all  filas,  electrotypes,  sub- 
scription lists,  records,  property  and  good  will,  and  agreed  that  he 
would  supply  to  the  Popular  Qardemng  in  due  season  for  publi- 
cation two  pages  of  practical,  valuable  and  original  editorial  mat- 
ter every  month  during  the  continuance  of  the  agreement,  for 
which  due  credit  shoula  be  given  to  him  in  the  columns  of  the 
last  named  periodical ;  that  he  would  exert  his  influence  exclu- 
sively to  the  interests  of  the  Popular  Gardening^  and  that  he 
would  not  directly  or  indirectly  connect  himself  with  any  other 
periodical  devotea  to  horticulture  or  kindred  subjects  during  the 
same  period.  The  defendants  agreed  to  pay  to  Purdy,  in  monthly 
instalments,  fifty  jjcr  centum  of  all  moneys  received  by  them  from 
subscriptions  or  renewals  to  the  Popular  Gardening  after  the  date 
of  the  agreement  until  such  sum  should  amount  to  $3,600 ;  to  ad- 
vance to  him  $600  at  the  time  of  making  the  agreement,  and  a 
further  sum  of  seventy -five  dollars  as  a  "  gratuitous  bonus  "  for 
the  August  issue ;  to  give  to  him  without  charge  one  column  of 
advertising  matter  during  the  continuance  of  the  agreement ;  to 
give  to  him  also  the  use  of  all  name-lists  for  circulation  of  his 
catalogues  in  exchange  for  one-half  page  of  advertising  of  the 
Popular  Gardening. 

upon  competent  and  sufiicient  evidence  the  learned  referee  has 
found  as  a  fact  that  Purdy  delivered  all  of  the  property  belong- 
ing to  his  newspaper  to  the  defendants,  except  a  list  of  three 
hundred  thousand  names  of  seedsmen  and  florists,  and  the  cards 
on  which  these  names  appeared,  commonly  spoken  of  as  "  Ferry 
correspondence ;"  his  refusal  in  this  instance  was  placed  upon  the 
ground  that  the  duty  of  turning  over  such  names  to  the  defend- 
ants was  not  included  in  the  agreement  The  referee  has  found, 
that  the  value  of  the  list  of  such  names  was  two  hundred  dollars^ 
and  deducts  that  sum  from  the  amount  unpaid  upon  the  contract 

It  was  contended  upon  the  trial  and  is  now  argued  upon  this 
appeal,  that  the  defendants  were  not  liable  upon  any  portion  of 
the  contract  until  the  same  had  been  fulfilled  in  its  entirety  by 
Purdy.     "Whether  this  contention  be  true  or  not,  the  evidence  es- 
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tablishes  the  fact,  and  the  referee  has  so  found,  that  the  defend- 
ants waived  the  condition  that  the  whole  property  owned  by  Purdy 
should  be  delivered  before  any  liability  should  attach  to  pay  any 
part  of  the  purchase  price.  Purdy  continued  to  furnish  original 
and  valuable  editorial  matter  to  the  defendants  until  December 
12,  1887,  when  the  defendants  wrote  to  him  to  the  effect  that  they 
could  not  accept  his  services  and  longer  without  compensating 
him  for  the  same,  and  that  they  were  to  credit  to  him  what  he 
earned,  and  that  the  same  should  be  subject  to  his  draft  on  proper 
notica 

This  conclusion  seems  to  have  been  reached  by  the  defendants 
after  their  determination,  on  or  before  September  27,  1887,  to  re- 
pudiate the  making  of  any  further  payments  upon  the  contract, 
and  to  refuse  to  render  statements  of  the  receipts  of  their  publi- 
cation. But,  under  the  evidence,  such  refusal  was  wholly  un- 
warranted, and  it  cannot  now  be  justified  upon  any  legal  princi- 
ple under  the  facts  disclosed.  The  evidence,  coupled  with  tho 
admissions  made  in  the  answer,  shows  that  before  this  action  wa» 
begun  the  subscription  receipts  of  the  defendants  made  to  the 
P^ular  Oardemng  were  sufficient  to  pay  all  of  the  unpaid  balance 
due  to  Purdy  upon  the  contract.  After  deducting  the  commercial 
value  of  the  list  of  three  hundred  thousand  names  above  men- 
tioned, and  the  payment  which  had  been  made  under  the  terms  of 
the  contract,  j  augment  was  ordered  for  the  balance. 

After  considering,  and,  as  we  think,  properly  weighing,  the 
argument  of  the  learned  counsel  for  the  appellant,  we  have  come 
to  the  conclusion,  that  under  the  admissions  made  in  the  answer, 
and  on  account  of  the  advertisements,  statements  and  admissions 
made  by  the  defendants,  as  disclosed  in  Jhe  evidence,  the  referee 
was  justified  in  all  of  his  conclusions  of  fact  The  answer  ad- 
mitted that  from  August  1,  1886,  to  December  1,  1887,  the  re- 
cepts  from  subscriptions  and  renewals  aggregated  the  sum  of 
$3,865.95,  a  detailed  statement  of  the  items  of  which  was  pro- 
duced upon  the  trial.  The  other  admissions  consist  largely  of 
assertions,  by  advertisemen  tand  otherwise,  that  their  subscription 
lists  up  to  March  1,  1888,  when  this  action  was  begun,  had  not 
fjJlen  off,  but  had  constantly  increased.  From  this  evidence,  it 
was  competent  for  the  referee  to  adduce  the  conclusion,  that  the 
receipt^  lor  the  last  named  period  were  equal  to  those  during  the 
time  covered  by  the  admissions  in  the  answer ;  particularly,  as 
the  defendants  withheld  from  the  case  any  explanation  or  contra- 
diction of  their  circulars,  except  in  one  particular  where  the  wit- 
ness, a  woman,  testified  that  she  had  taken  charge  of  all  of  the 
moneys  received  by  the  defendants  from  the  subscription  list  ta 
the  Popular  Oardcning  since  September,  1888,  and  that  she  knew 
the  amounts  that  had  been  received  on  subscriptions.  She  then 
produced  a  memorandum,  which  she  had  made  out,  containing 
the  amounts  received.  That  memorandum  b^ns  with  August, 
1886,  and  ends  with  November,  1887,  and  foots  up  $3,865.95. 
On  cross-examination  this  witness  says  she  made  no  figures  of  the 
iBoeiptB  after  the  last  day  of  November,  1887. 
St.  Rkp.,  Vol.  XLIV.        7 
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We  think  upon  the  principal  question  of  fact,  that  in  the  ab- 
sence of  any  evidence  given  by  the  defendants  directly  b€»ring 
upon  the  amount  of  the  receipts  subsequent  to  December  1,  1887, 
the  evidence  upon  which  the  referee  has  reached  his  conclusion, 
though  in  some  respects  slight,  waa  sufficient  to  show  that  the  de- 
fendants had  received,  in  the  manner  pointed  out  in  the  written 
agreement  between  them  and  Purdv,  a  sum  of  money,  fifty  per 
cent  of  which  amounted  at  least  to  the  sum  of  $3,600. 

It  follows,  therefore,  that  the  judgment  appealed  from  should 
be  affirmed. 

Judgment  affirmed. 

Dwight,  p.  J.,  and  Lewis,  J.,  concur. 


John  A.  Smith,  Kesp%  v.  Frederick  J.  Zeigler,  Applt 

iSupreme  Court,  General  Term,  Fifth  Depc^rtment,  Filed   Jarhuary  SS,  1899,) 

1.  Patmbnt— Ck>MFOBrnoK  aorebmekt. 

A  voluDtarv  payment  under  a  secret  arrangement  made  to  induce  the 
creditor  to  uen  a  composition  amement,  cannot  be  recovered  back  or 
counterclaimea  against  other  indebtedness  not  included  in  the  compo- 
sition. 

%  Trial— Eyidehcb. 

The  facts  in  relation  to  the  secret  agreement  were  brought  out  by  de- 
fendant's counsel  on  cross  examination  of  the  plaintiff.  Hud,  that  plaint- 
iff was  entitled  to  the  benefit  of  such  evidence,  and  that  defendant's 
motion  to  strike  it  out  was  properly  denied. 

Appeal  from  a  judgment  entered  in  Monroe  county  on  the 
report  of  a  referee. 

0.  D.  Reed,  for  applt  ,^  R  M,  Hill,  for  resp't 

Dwight,  P.  J. — The  action  was  to  recover  a  balance  of  account 
ior  work  and  materials,  in  the  form  of  builders'  supplies,  and  for 
rent  of  shop  and  money  loaned,  claimed  to  be  due  to  the  plain tifE 
from  the  defendant  The  plaintifiE  was  a  manufacturer  of  sash, 
blinds  and  doors,  and  the  defendant  and  one  Workman,  under 
the  firm  name  of  Workman  &  Zeigler,  were  partners  in  the  busi- 
ness of  contractors  and  builders,  and  as  such  were  engaged  in 
building  the  Hotel  Ontario,  at  Charlotte,  and  the  Sage  block,  in 
the  city  of  Rochester,  and  also  did  Work  for  the-  plaintiflf. .  The 
mutual  account  accrued  during  the  years  1884  and  1885.  On 
the  1st  of  January,  1886,  the  firm  of  Workman  &  Zeigler  was 
dissolved,  Zeigler  taking  the  assets  and  assuming  and  agreeing  to 
pay  all  the  debts  of  the  firm.  This  action  was  brought  against 
Zeigler  alone.  His  answer  alleged  the  compromise  and  settle- 
ment of  a  portion  of  the  plaintiff's  account,  payment  in  full  of  all 
other  portions,  and  a  counterclaim  for  a  balance  due  the  defendant 

The  matters  declared  upon  were  embraced  in  three  accounts 
known  as  the  "  Charlotte  job,"  the  "  Sage  job''  and  the  "  Shop  state- 
ment : "  the  two  first  being  for  builders'  materials  furnished  by 
plaintiBE  to  Workman  k  Zeigler  for  use  in  those  jobs,  respectively, 
and  the  last  for  rent  of  shop,  money  loaned  and  work  done  not 
relating  to  either  of  the  jobs  mentioned. 
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There  is  substantially  no  coxitroversy  here  as  to  the  amounts 
found  by  the  referee  as  chargeable  to  the  defendant  upon  either  of 
the  accounts  mentioned.  All  those  charges  are  admitted  by  the 
defendant  or  established  by  satisfactory  evidence  and,  with  an  in- 
considerable variation  in  the  sum  total  of  the  last  two  accounts,, 
the  findings  of  the  referee  in  respect  thereto  are  in  accordance 
with  the  special  requests  to  find  of  the  defendant  The  actual 
controversy  is  in  respect  to  the  credits  to  be  allowed  to  the  de- 
fendant upon  the  last  two  accounts,  and  relates  especially  to  a  pay- 
ment of  $359  made  by  the  defendant  and  Workman  to  the  piain- 
tiflE  on  the  31st  day  of  December,  1884.  The  finding  upon  this 
item  of  credit  claimed  by  the  defendant  is  the  only  one  which  in- 
volves any  question  of  law.  The  others  involve  only  questions 
of  fact  which  have  been  decided  by  the  referee  either  upon  un- 
controverted  evidence,  or  upon  conflicting  evidence,  ana  ought 
not  to  be  disturbed. 

The  controversy  mentioned  arises  upon  thefollowinc  undisputed 
facts  found  .by  the  referea  Before  the  12th  day  of  September,. 
1884,  the  firm  of  Workman  &  Zeigler  was  indebted  to  the  plain- 
tiff for  a  balance  on  the  Charlotte  account  of  $1,746,  for  which 
the  plaintiff  filed  a  mechanics'  lien,  which  was  the  first  lien,  on  the 
premises  on  which  the  hotel  was  being  erected,  and  on  the  day 
mentioned  he  commenced  proceedings  for  its  foreclosure.  There- 
upon Workman  &  Zeigler,  being  unable  to  pay  their  debts  in  full, 
set  about  effecting  a  compromise  with  all  their  creditors  who  were 
interested  in  the  Charlotte  job ;  which  was  not  intended  to  include, 
and  the  compromise  actually  effected  did  not  include  any  other 
indebtedness  of  the  firm  to  the  plaintiff  or  any  other  of  their 
creditors  On  the  27th  day  of  December,  1884,  a  composition 
agreement  was  signed  by  Workman  k  Zeigler  and  all  their 
creditors  interested  in  the  Charlotte  job,  including  the  plaintiff,, 
whereby  each  creditor  agreed  to  take  in  full  for  his  debt  the  sum 
of  fifty  cents  on  a  dollar.    • 

At  the  time  the  plaintiff  signed  the  agreement,  and  as  an  in- 
ducement to  procure  his  signature,  an  oral  agreement  was  made 
between  him  and  Workman  &  Zeigler,  whereby  the  latter  secretly 
and  without  the  knowledge  of  the  other  creditors  promised  andl 
agreed  to  pay  the  plaintiff  thirty  per  cent  of  the  Charlotte  indebt- 
edness due  to  him,  in  addition  to  the  fifty  per  cent  fixed  by  the 
composition  agreement  On  the  80th  day  of  the  same  month 
Workman  &  Zeigler  paid  all  the  creditors  mentioned,  including 
the  plaintiff,  fifty  cents  on  a  dollar  of  their  respective  claims,  and 
the  plaintiff  thereupon,  in  writing,  acknowledged  such  payment 
as  a  settlement  in  full  of  the  indebtedness  due  to  him  on  the 
Charlotte  account  On  the  next  day,  and  after  the  composition 
agreement  had  been  thus  fully  carriea  out  according  to  its  terms,. 
Workman  &  Zeigler  paid  to  the  plaintiff  the  sum  of  $859,  which, 
payment  was  made,  received  and  applied  upon  the  additional 
Uiirty  per  cent  agreed  to  be  paid  to  the  plaintiff  under  the  seci'et 

r dement  above  mentioned,  and  the  referee  finds,  as  a  conclusion 
law,  that  such  payment  of  $359  was  voluntarily  made  upon 
an  ill^al   contract  and  cannot  be  recovered  back,  and  is  not 
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Sroperly  applicable  to  any  other  indebtedness  of  Workman  & 
leigler  to  the  plaintiff. 

We  can  have  no  doubt  of  Ibe  correctness  of  this  conclusion 
The  question  is  ^aborately,  and,  we  think,  conclusively,  arguea 
in  the  opiliion  of  the  learned  referee,  but,  as  it  seems  to  us,  the 
argument  is  contained  in  the  statement  of  the  proposition.  The 
secret  agreement  was,  no  doubt,  an  illegal  one,  and  one  which  not 
only  could  not  be  enforced  by  the  plaintiff,  but  which,  as  to  all 
the  creditors  except  the  plaintiff,  vitiated  the  agreement  of  com- 
position aqd  entitled  them,  one  and  all,  to  maintain  actions  to 
recover  the  balance  of  their  several  claims  while  retaining  the 
fifty  per  cent  already  received,  White  v.  JTi/nte,  107  N.  Y.,  518 ; 
12  Sl  Bep,  297 ;  but  it  is  equally  clear  that  the  payment  once 
Toluntarily  made  under  the  void  agreement  cannot  be  recovered 
back.  Burt  v.  Place^  6  Cow.,  481;  KnowUon  v.  Congress  Jc 
Empire  Spring  Co.,  57  N.  Y.,  518 ;  Solinger  v.  Jforfe,  82  id,  898. 
T'he  payment  in  this  case  was  entirely  voluntary.  The  composi- 
tion agreement  was  fully  executed,  the  plaintiff  was  paid  his  fifty 
per  cent,  and  had  given  his  acquittance  of  the  debt,  and  he  hac 
no  claim,  legal  or  equitable,  against  the  defendant  and  his  partner 
for  another  dollar  on  the  Charlotte  contract ;  and  yet  the  latter 
saw  fit  to  perform  the  unlawful  promise  they  had  made,  and  paid 
the  money.  They  can  no  more  recover  it  back  than  the  plaintiff 
could  have  collected  it  had  it  not  been  voluntarily  paid. 

The  claim  of  the  defendant  to  have  the  pa^rment  so  made  ap- 

f)lied  on  his  other  indebtedness  to  the  plaintiff  is  precisely  equiva- 
ent  to  an  attempt  to  recover  it  in  an  action  brought  for  that  pur- 
pose ;  indeed,  to  the  extent  of  the  counterclaim  pleaded,  it  is  a 
direct  attempt  to  recover  back  the  money  paid  on  the  ill^al  con- 
tract The  position  of  the  defendant  in  the  controv^^y,  as  to 
the  $869,  is  that  of  plaintiff,  and  the  position  of  the  plaintiff  is 
that  of  defendant,  and  in  all  such  controversies  potior  est  conditio 
defendentis. 

An  exception  of  the  defendant  to  the  admission  and  retention 
of  evidence  of  the  illegal  contract  occupies  a  large  space  in  the 
argument  of  his  counsel,  but  may  be  briefly  disposed  of.  The 
plaintiff,  as  the  first  witness  in  his  own  behalf,  gave  evidence  ol 
the  work  done,  and  charges  made  by  him  on  all  three  of  the  jobs 
mentioned.  On  his  cross-examination  counsel  for  the  defendant 
entered  upon  the  subject  of  the  compromise  and  settlement  of  the 
claim  in  I'espect  to  the  Charlotte  job,  and  drew  out  from  the 
plaintiff  a  brief  statement  of  the  oral  agreement  outside  the  com- 
position deed.  This  he  moved  to  strike  out  on  the  ground  that 
it  "  was  all  merged  in  the  written  agreement,"  and  when  that  mo- 
tion was  denied,  he  proceeded  to  elicit  a  more  full  and  particular 
account  of  the  oral  agreement  and  of  the  circumstances  under 
which  it  was  made.  On  the  re-direct  examination  counsel  for  the 
plaintiff  recurred  to  the  same  subject,  under  objection  of  the  de- 
fendant, but  did  not  pui-sue  it,  and  the  evidence  stood  substan- 
tially as  drawn  out  by  defendant's  counsel  when,  at  the  close  of 
the  plaintiff's  case,  the  latter  renewed  his  motion  to  strike  out  all 
evidence  of  the  oral  agreement  on  the  same  ground  as  before 
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There  were  several  obvicwjs  answers  to  the  motion,  as  that  the  evi- 
dence was  brought  into  the  case  bj  the  defendant,  and  could  not 
be  stricken  out  at  his  instance;  that  it  did  not  tend  to  vary  the 
terms  of  the  composition  deed,  but  to  prove  a  distinct  and  sepa- 
rate agreement  between  two  onl^  of  the  parties  to  the  deed ;  that 
it  related  only  to  the  consideration  of  the  plaintiffs  agreement  to 
compromise,  and  that  the  consideration  expressed  in  a  written 
aofreement  is  always  open  to  question.  McCrea  v.  Purmortj  16 
Wend.,  460;  Ham  v.  Van  Orden,  84  N.  Y.,  260,  269. 

Bat  the  most  satisfactory  answer  to  the  defendant's  contention 
in  this  respect  is  that  neither  the  validity  nor  the  effect  of  the 
composition  deed  was  in  question ;  that  both  parties  agreed  as  to 
what  were  its  terms ;  that  it  had  been  carried  out  in  accordance 
with  these  terms,  and  that  it  had  been  in  all  respects  effectual  to 
accomplish  the  purpose  for  which  it  was  made.  The  plaintiff 
was  entitled  to  the  evidence  sought  to  be  stricken  out,  independ- 
ently of  the  terms  of  the  composition  deed.  The  oral  agreement 
was  the  contract  upon  which  the  payment  in  question  was  made 
and  received,  and  because  it  was  made  and  received  upon  that 
contract,  whether  legal  or  illegal,  consistent  with  or  contradictory 
of  the  terms  of  the  composition  deed,  such  pavment  could  not  lie 
applied  to  any  other  contract  or  indebtedness  between  the  parties. 
.  The  ruling  of  the  referee  upon  the  motion  to  strike  out  was 
undoubtedly  correct  There  is  no  other  exception  in  the  case 
which  seems  to  require  discussion. 

The  judgment  must  be  affirmed. 

Macomber  and  Lewis,  JJ.',  concur. 

Felix  D.  Clossey,  Resp't,  v.  Marshall  J.  Ayers,  Adm'r, 

App'lt 

(Supreme  Court,  den&ral  Term,  Fifth  Department,  Filed  January  2S,  1893,) 

1.  Dbcedent's  BiTATBS— Claims  agaimbt — DisooNTmuANCB. 

A  proceeding  nuder  the  statute  in  relation  to  disputed  claims  against  an 
estate  cannot  be  discontinued  except  upon  payment  of  costs. 

2.  Bams. 

Where  the  decision  of  the  referee  in  favor  of  the  claimant  has  been  set 
aside  by  the  court,  findings  of  the  referee  are  not  available  for  the  pur- 
poses of  a  motion  to  discontinue  without  costs,  as  they  must  be  deemea  to 
have  gone  for  naught  by  reason  of  the  action  of  the  court. 

Appeal  by  the  defendant  from  an  order  made  at  the  Monroe 
special  term,  May  25,  1891,  and  entered  in  Steuben  county,  June 
1, 1891,  allowing  the  plaintiff  to  discontinue  this  action  or  pro- 
ceeding on  payment  only  of  the  defendant's  taxable  disburse- 
ments, together  with  ten  dollars  costs  of  opposing  the  plaintiff's 
motion  for  such  discontinuance. 

Eli  iSmfc,  for  app'lt;  F.  S,  Robinson,  for  resp't 

Macombek,  J. — ^This  action  b^an  as  a  special  proceeding  in- 
stituted under  the  statute  for  the  prosecution  of  claims  against  the 
estates  of  deceased  persons.  An  order  of  reference  therein  was 
nwde.  and  the  referee  reported  in  the  plaintiff's  favor  in  the  sum 
<rf  $67.42.     A  motion  was  made  in  behalf  of  the  plaintiff  for  a 
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confirmation  of  such  report,  and  at  the  same  time  a  counter  ap- 
plication was  made  by  the  defendant,  on  a  case  and  exceptions,  to 
set  aside  the  same ;  thereupon  the  court  refused  to  confirm  the 
report  and  directed  a  new  trial  before  anotiier  referee,  holding,  in 
substance,  that  under  the  facts  established  the  plaintijff  could  not 
recover.  The  question  of  costs,  however,  was  reserved  for  future 
consideration,  and  until  the  final  disposition  of  the  case. 

A  new  trial  was  not  had  in  pursuance  of  the  decision  of  the 
special  term.  The  plaintiflE,  however,  made  a  motion  for  leave  to 
discontinue  the  action,  and  on  tlie  hearing  of  such  motion  the 
order  appealed  from  was  made. 

The  question  mainly  involved  in  this  appeal  was  recently  con- 
sidered by  this  couili  in  the  case  of  Agar  v.  TibbetSj  80  St  Bep., 
456,  where  it  was  held  that  on  a  reference  •of  this  kind  the  plaintiff 
or  claimant  could  not  properly  be  permitted  to  discontinue  the 
action  or  proceeding,  except  upon  payment  of  costs  to  the  defend- 
ant It  is,  therefore,  unnecessary  to  review  the  grounds  upon 
which  the  judgment  was  there  stated  to  rest,  for,  so  far  as  the 
power  of  this  court  extends,  it  is  a  decisive  authority  in  favor 
of  the  appellant 

But  it  is  claimed  by  the  learned  counsel  for  the  respondent 
that  there  are  certain  equitable  considerations  which  ought  to  pre- 
vail, through  which  the  plaintiff  should  be  permitted,  as  a  matter 
of  favor,  to  withdraw  his  action  upon  less  onerous  terms  than 
those  of  the  absolute  payment  of  the  defendant's  costs  taxable 
according  to  the  statute. 

It  appears  that  the  plaintiff,  in  the  lifetime  of  Thomas  Hallett,  the 
defendant'sintestate,  agreed  to  furnish  to  the  lattera  certain  amount 
of  grass  seed.  There  was  no  contract  in  writing,  and  the  amount 
which  was  subsequently  delivered  by  the  plaintiff  exceeded  in 
value  the  sum  of  nfty  dollars,  and  none  of  it  was  delivered  in  the 
lifetime  of  Thomas  Hallett  It  was,  however,  delivered  after  the 
death  of  Thomas  Hallett  to  one  Benj.  J.  Hallett  Under  these 
facts  the  special  term  held,  reversing  the  decision  of  the  referee, 
that  no  recovery  could  be  had  against  the  estate  of  Thomas  Hal- 
lett The  plaintiff  has  certainly,  to  the  extent  of  desiring  to  dis- 
continue the  action,  acquiesced  in  such  decision. 

His  counsel  now  urges  upon  our  attention  the  finding  made 
by  the  referee  that  this  grass  seed,  except  a  small  portion  thereof, 
was  taken  and  sown  upon  the  farm  which  Thomas  Hallett  died 
seized  of,  and  that  the  defendant,  as  the  administrator  of  the  estate 
of  Thomas  Hallett,  actually  cut  the  hay  raised  from  the  sowing 
of  such  seed  From  these  circumstances  it  is  urged  that  certain 
equitable  considerations  exist  which  should  induce  the  court  to 
permit  a  discontinuance  of  the  action  without  payment  of  the 
statutory  costs.    In  this  contention,  however,  we  cannot  concur. 

The  finding  of  the  referee  above  mentioned  must,  for  the  pur- 
poses of  the  motion  for  discontinuance  and  the  appeal  entered 
thereon,  be  deemed  to  have  gone  for  naught,  because  the  judg- 
ment which  was  directed  by  the  referee,  which  was  certainly  in 
part  based  on  such  finding,  was  wholly  disapproved  of  by  the 
special  term. 
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Farthennore,  tbig  is  not  a  ground  for  the  exercise  of  the  ex- 
ceptional power  possessed  by  the  court  to  discontinue  an  action 
without  the  payment  of  costs  where  costs  are  fixed  by  statute* 
The  exceptions  to  this  rule  are  recognized  and  stated  in  the  case 
already  cited,  as  follows :  "  As,  for  example,  where  the  defendant 
has  obtained  a  bankrupt's  discharge  after  the  commencement,  of 
the  action,  Hart  v.  Storey ,  1  Johna,  148;  or  had  fraudulently 
concealed  the  fact  of  his  infancy  from  the  plaintiff,  Van  Burtn  v. 
Fort^  4  WenA,  209 ;  or  where,  in  an  action  for  a  penalty,  the 
law  imposing  the  penalty  was  repealed  after  the  action  was  brought, 
Cole  V.  Rose^  65  How.  Pr.,  520 ;  or  where  one  named  as  defend- 
ant by  mistake  and  not  served  with  process  has  intruded  himself 
into  a  litigation,  the  result  of  which  could  in  no  manner  affect  his 
interest     Waterbury  Co.  v.  Krause,  9  Abb.,  175,  note," 

The  case  at  bar  does  not  come  within  any  of  the  above  excep- 
tiona  The  fact,  now  mainly  relied  upon  for  invoking  the  dis- 
cretionary action  of  the  court,  existed  in  the  case  from  the  begin- 
ning, andf  the  plaintiff  must  be  conclusively  charged  with  knowl- 
edge thereoi  Under  these  circumstances,  the  plaintiff  took  the 
ordinary  hazards  of  the  litigation,  and  having  failed  to  recover 
upon  the  merits  of  his  case,  must,  as  .a  consideration  of  discontin- 
uance, pay  the  costs  of  the  action. 

Order  appealed  from  reversed,  with  ten  dollars  costs  and  dis- 
barsements  of  appeal,  and  the  motion  denied,  with  ten  dollars  costs, 
or,  at  the  option  of  the  plaintiff,  order  modified  by  substituting  for 
the  terms  imposed  thereby  the  condition  of  the  payment  of  the 
defendant's  costs  of  the  proceeding,  as  in  an  action. 

DwiGHT,  P.  J.,  and  Lewis,  J.,  concur. 


John  Sebastian  Smith,   Prff,   v.  The  New  York  Central 
&  Hudson  River  Railroad  Co.,  Deft 

{Supreme  Court,  General  Term,  Fifth  Department,  FOed  January  tS,  1S9£.) 

1.  Neguoence — Contributory. 

Plaintiff,  who  was  employed  by  a  railroad  company  whose  tracks  were 
in  close  proximity  to  those  of  defendant,  rode  upon  an  engine  of  his  em- 
plorer  in  returning  home.  Just  before  the  engine  stopped  he  looked 
bolt  ways,  but  saw  no  approaching  train,  and  Be  then  descended  back- 
wards on  the  side  of  the  engine  towards  defendant's  tracks  and  took  two 
step,  when  he  was  struck  by  a  train  and  injured,  ffeld,  that  plaintiff 
failed  to  exercise  the  care  which  a  prudent  person  would  have  exercised 
under  the  circumstances,  it  not  appearing  that  he  looked  or  listened  i^ter 
the  engine  stopped,  and  that  a  nonsuit  was  proper. 

2.  Sams— Nonsuit. 

The  court  is  not  bound  by  the  bare  assertion  of  a  party  that  he  used  his 
natural  faculties  of  seeing  and  hearing  before  attempting  to  cross  the 
Xiwck  to  submit  his  case  to  the  jury,  when  it  is  manifestly  untrue  or  it  is 
shown  that  the  observation  was  not  opportunely  made. 

Motion  by  the  plaintiff  for  a  new  trial  on  exceptions  taken  at 
the  Monroe  circuit  in  June,  1891,  and  ordered  to  be  heard  at  the 
general  term  in  the  first  instance,  after  a  non-suit  directed J^y  the 
court  *. 

R  L  AdamSy  for  pVff ;  A  Jbert  H,  Harris^  for  deft 
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Macohbsr,  J.— This  action  was  brought  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  on  March  21,  1889^ 
white  attempting  to  cross  the  defendant's  railroad  at  Colvin  street, 
in  the  western  part  of  the  city  of  Rochester.  At  about  eight 
o'clock  in  the  evening  of  that  day  the  plaintiff  was  struck  by  a 
locomotive  coming  from  the  west  operated  by  the  defendant  at 
the  place  named,  and  was  seriously  injured. 

Tne  plaintiff  was  by  occupation  a  blacksmith  and  was,  at  the 
time  named,  in  the  employ  of  the  Buffalo,  Rochester  &  Pitts- 
burg railroad,  at  their  shops  at  Lincoln  Park,  which  is  just 
west  of  the  west  boundaries  of  the  city  of  Rochester.  Ordi- 
narily his  labors  for  the  day  ceased  at  about  six  o'clock  in  the 
afternoon,  when  he  walked  to  his  home  on  Syke  street,  about 
ten  houses  from  Colvin  street,  and  north  of  the  tracks  of  this- 
defendant  On  the  evening  in  question,  having  worked  over- 
time, he,  with  many  other  laborers,  boarded  a  work-train  of  the- 
Buffalo,  Rochester  &  Pittsburg  Company,  most  of  the  men  get- 
ting into  the  caboose,  but  the  plaintiff,  with  two  others,  got  onto 
the  engine  and  rode  there  to  Colvin  street  This  locomotive 
was  backing  to  the  east,  being  faced  to  the  west  on  the  main 
track  of  the  railroad,  which  was  parallel  with  and  in  close 
proximity  to  the  defendant  s  railroaa,  and  was  drawing  the  ca- 
boose by  a  rod  attached  to  it  from  the  pilot 

The  plaintiff  was  familiar  with  the  location  of  the  tracks  of 
both  railroads,  and  knew  of  the  frequent,  not  to  say  almost  con- 
stant, passing  of  trains  on  the  defendant's  road  at  this  place, 

At  Colvin  street  the  tracks  of  the  defendant's  road  are  per- 
fectly straight  for  a  distance  of  1,850  feet  west  There  are  four 
main  tracks,  numbered  respectively  one,  two,  three  and  four,  be- 
^nning  on  the  south  side.  To  the  east,  the  tracks  are  straight 
lor  two  thousand  feet  Parallel  to  and  south  of  the  defendant's 
tracks  are  two  tracks  of  the  Buffalo,  Rochester  &  Pittsburg  rail- 
road. The  northernmost  of  these  tracks,  which  is  the  main 
track,  is  seven  and  one-half  feet  from  the  south  rail  of  track  No. 
1  on  the  defendant's  road.  At  a  distance  of  1,850  feet  west  of 
Colvin  street  the  defendant's  tracks  curved  slightly  to  the  south, 
but  hot  so  much  as  to  prevent  a  clear  observation  of  an  approach- 
ing train  for  at  least  two  miles.  ^ 

The  working  train  of  the  Buffalo,  Rochester  &  Pittsbui^  Com« 
pany,  having  started  from  Lincoln  Park,  stopped  for  the  purpose 
of  discharging  the  laborers,  fii-st  at  Ames  street  and  then  at  Col- 
vin street,  wnen  the  plaintiff  alighted  from  the  locomotive  on 
which  he  was  riding  (descending  the  steps  backward  toward  the 
defendant  s  tracks,  having  in  his  mouth  a  pipe  and  in  one  hand  a 
dinner  pail),  swung  himself  round  to  the  ground,  took  one  or  two 
steps  to  the  north  and  was  instantly  struck  by  the  engine  of  the 
St  Louis  express,  coming  from  the  west,  which  was  running  at 
the  rate  of  about  forty  miles  an  hour. 

At  the  close  of  the  plaintiff's  case  in  chief,  a  motion  was  made 
by  the  defendant's  counsel  for  a  nonsuit  on  the  ground  that  the 
plaintiff  had  failed  to  show  that  he  was  free  from  negligence  which 
contributed  to  the  production  of  the  injury.     This  motion  was,. 
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for  a  time,  denied,  but  soon  thereafter,  and  while  evidence  was 
being  given  in  behalf  of  the  defendant,  the  court,  after  further  re- 
flection, reconsidered  its  first  decision  and  granted  the  motion. 
The  plain tiflE*8  counsel  asked  leave  to  go  to  the  jury  on  the  question 
whether  the  plaintiff  used  proper  care  in  looking,  and  on  the 
questioQ  whether  smoke  was  an  obstruction  to  the  view,  which 
application  was  denied  bv  the  court,  and  the  plaintiff  duly  ex- 
cepted This  direction  of  a  nonsuit  and  this  exception  bring  up 
the  sole  question  in  the  case. 

The  geaeral  question  is,  therefore,  whether  the  plaintiff,  by  his 
evidence,  has  shown  that  he  exercised  proper  care  in  leaving  the 
locomotive  of  the  Buffalo,  Rochester  &  Pittsburg  Railroad  and  at- 
tempting to  cross  the  defendant's  tracks.     He  testified  as  follows  : 

"  Q.  As  the  engine  -approached  Colvin  street  what  were  you 
doing  ?    A.  I  looked  west  and  then  looked  east. 

"Q.  What  were  you  looking  for?  A.  I  was  looking  for  the 
train. 

"Q.  How  did  you  look?  A.  I  looked  toward  the  west  and 
then  down. 

*'Q.  What  do  you  mean  by  *  down  ?'    A.  Towards  the  east 

"  Q.  Did  you  have  your  eyes  open  ?     A.  Yes,  sir. 

"  Q.  Did  you  have  your  ears  open  ?     A.  Yes,  sir. 

"  ft  What  did  you  have  them  open  for  ?  A.  I  was  looking 
and  watching  for  the  train. 

**  Q.  What  did  you  see  or  hear  ?  A.  I  did  not  see  anything 
and  I  didn't  hear  anything ;  it  was  too  dark.  *    *    * 

"  Q.  After  you  looked  out  and  saw  nothing  and  heard  nothing, 
what  didyou  "do  ?    A.  I  stepped  off 

**Q.  Was  the  train  at  a  stand  still,  the  engine,  then?  A.  Yes, 
sir;  it  stood  still. 

"Q.  Did  you  step  on  the  ground.  A.  I  stepped  on  the 
ground? 

"  Q.  How  many  steps  did  you  take  ?    A.  Two  st^)s." 

Farther  than  this  the  plaintiff  had  no  recollection  of  the  occur- 
rence. In  saying  that  he  took  two  steps  on  the  ground  the 
plaintiff  manifestly  intended  to  be  counted,  such  was  the  prox- 
imity of  the  tracks,  his  last  descending  step  from  the  cab.  O.n 
cross^xamination  he  testified  that  the  engine  had  stopped  moving 
when  he  looked  to  the  east  and  west,  and  then  he  got  down  at 
once. 

The  plaintiff  had  in  his  hand  a  dinner  pail,  and  he  was  smok- 
ing a  pipe  at  the  time.  He  was  required  to  take  two  steps  in  de- 
scending from  the  locomotive  to  the  ground,  which  was  a  distance 
of  four  feet  and  ten  inches  from  the  floor  of  the  cab  of  the  en- 
gina  The  width  of  the  gangway  of  the  engine  is  seven  feet  and 
seven  inches,  and  of  the  caboose  car,  which  it  was  drawing,  eight 
feet  and  six  inchea  The  projection  of  the  gangway  over  the 
track  was  one  foot,  five  and  a  quarter  inches.  Assuming  that  the 
projection  of  the  locomotive  upon  the  defendant's  track  was  as 
great  as  that  of  the  engine  on  the  Buffalo,  Rochester  &  Pittaburff 
fiaibroad,  there  would  be  left  a  space  of  about  four,  or  four  and 
St.  Rep.,  Vol.  XLIV.        8 
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one-half  feet  between  the  projections  of  these  two  locomotives,  and 
a  somewhat  narrower  space  between  the  caboose  on  the  Buffalo, 
Bochesterft  Pittsburg  Railroad  and  the  cars  on  the  defendant's  track. 

The  particular  inquiry,  therefore,  is  (under  the  testimony  of  the 
plaintiff  himself),  did  he,  at  the  moment  when  his  senses  were 
required  to  be  put  in  active  operation,  use  them  for  the  purpose 
of  self-preservation  ? ,  Taking  his  own  version  of  his  actions, 
namely,  that  he  looked  both  to  the  east  and  to  the  west  while 
approaching  Colvin  street  at  about  the  instant  of  stopping,  in  its. 
most  favorable  aspect,  he  still,  it  seems  to  us,  lacked  the  exercise 
of  the  essential  duty  of  a  person  situated  as  he  was.  When  he 
made  these  observations  he  was  not  contemplating  the  immediate 
crossing  of  the  defendant's  tracks ;  he  was  moving  parallel  with 
them,  and,  as  he  knew,  in  close  proximity  thereto.  There  is  no 
significance  in  the  observations  which  he  then  made,  so  far  as  thej 
relate  to  the  instant  of  collision.  It  was  no  more  than  naturally 
would  be  done  by  a  person  who,  in  his  circumstances,  was  to  de- 
termine on  which  side  of  the  locomotive  he  was  to  alight  To  a 
prudent  man,  it  naturally  would  have  occurred  that  to  descend 
upon  the  side  of  the  Central  tracks  was  a  dangerous,  not  to  say  a 
reckless,  act  There  was  nothing  to  prevent  his  alighting  on  the 
south  side  of  the  locomotive,  thus  securing  an  ample  view  of  the 
defendant's  tracks  before  attempting  to  cross  them,  beinc  the  same 
on  which  the  men  in  the  caboose  were  discharged  under  the  di- 
rection of  the  person  who  was  at  the  time  acting  as  conductor. 

The  uncontradicted  evidence  is,  that  the  plaintiff  descended 
from  the  <3ab  of  the  locomotive  backward.  This,  it  is  true,  was 
the  usual  way  of  descending  from  the  engine  It  was  his  duty, 
as  it  seems  to  us,  under  the  circumstances,  if  he  elected  to  t^e 
the  hazards  of  cettine  off  the  locomotive  on  that  side,  to  take  an 
observation  of  the  defendant's  tracks,  and  see  whether  he  could 
safely  pass  across  them.  But  this  he  did  not  da  There  is  no  evi- 
dence whatever  in  the  case  showing  any  act  of  prudence  or  care 
for  self  preservation  on  the  part  of  the  plaintiff  after  the  loco- 
motive on  which  he  was  riding  had  stopped,  when  he  bade  the 
engineer  and  fireman  good-night  He  was  well  aware  that  trains 
on  the  defendant's  tracks  were  accustomed  to  pass  very  frequently 
at  that  hour  of  the  night  He  knew  the  dangers  of  the  situation, 
and  it  was  his  duty,  under  every  rule  goveminc;  the  conduct  of 

Eersons  in  crossing  railroad  tracks,  if  he  was  willing  to  take  the 
azards  of  descending  upon  the  north  side  of  the  engine,  to  stop 
as  he  descended,  and  see  if  he  was  likely  to  be  overtaken  by  a 
train  upon  the  track  which  was  so  near  to  him. 

We  are  of  the  opinion,  therefor^,  that  the  plaintiff  failed  to- 
exercise  the  care  which  a  prudent  person,  knowing  the  dangerous 
situation,  should  have  exercised  under  the  circumstances,  and  for 
this  reason  he  cannot  recover  damages  for  his  injuries.  No  at- 
tempt is  made  by  his  counsel  to  show,  even  by  the  slightest  in- 
ference from  the  evidence,  that  the  plaintiff  did  any  act  of  look- 
ing^or  hearing  after  leaving  the  cab  of  the  locomotive 

But  the  learned  counsel  for  the  plaintiff  has  labored  in  his 
elaborate  argument  to  excuse  his  client's  failure  to  see  the  ap- 
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proaching  train,  when  he  in  fact  did  look  just  before,  or  at  the 
time  of  Uie  stppping  of  the  locomotive,  first,  by  claiming  that 
smoke  from  this  locomotive  mav  have  obscured  the  headlight  of 
the  approaching  train.  The  plaintiflE  gave  some  evidence  to  the 
effect,  that  at  about  the  time  of  his  leaving  the  locomotive  the 
fireman  threw  coal  into  the  furnace  of  the  engine,  and  from  this 
it  is  argued,  not  proved,  that  dense  smoke  escaped  from  the  loco- 
motive and  might  have  obscured  the  view  taken  by  the  plaintiff 
at  that  time. 

This  hypothesis,  for  it  is  nothing  more  than  an  hypothesis,  is 
attempted  to  be  strengthened  by  the  evidence  of  a  government 
weather  observer,  who  testified  that  on  the  evening  in  question 
the  wind  was  from  the  northeast,  having  a  velocity  of  about  four 
miles  an  hour.  The  tracks  of  the  defendant  at  Goivin  street,  it  is 
shown,  run,  not  due  east  and  west,  but  rather  slightly  northeast 
to  southwest  From  this  it  is  argued  that  the  smoke  which  might 
have  escaped  from  the  locomotive  probably  obscured  the  view 
taken  by  the  plaintiff.  But  upon  cross-examination  the  govern- 
ment weather  observer  testified  that  the  wind  might  have  been  a 
little  north  of  east  or  south  of  east  The  evidence  of  the  witness  in 
this  respect  does  not  seem  to  go  very  far  to  support  the  theory  of  the 
learned  counsel  This  witness  further  testified  that  the  density 
of  the  atmosphere  at  this  time  was  eighty-six ;  that  is,  that  it  was 
surchaiqged  with  eighty-six  per  cent  of  moisture  at  a  standard  of 
100.  He  also  gives  his  ooservation  of  the  effect  of  the  atmos- 
phere on  smoke,  as  to  raising  or  settling.  Having  stated  that  the 
evening  was  cloudless  and  the  stars  and  the  heavens  clearly  visible 
and  the  barometer  normal,  he  says  that  the  smoke  coming  out  of 
the  smoke-stack  would  not  tend  to  rise,  but  rather  would  tend  to 
fall,  if  anything,  and  that  the  wind  being  light,  it  would  drift 
slightly  in  the  ofirectioft  the  wind  was  going.  This  opinion  might 
be  of  more  force,  had  it  been  shown  in  what  direction  the  wind  in 
fact  was  going. 

But  the  plaintiff  himself  has,  by  his  own  testimony  upon  this 
subject,  put  at  rest  all  speculation  by  experts.  He  says  that  he 
saw  a  switch-light  between  the  Buffalo,  Rochester  &  Pittsburg 
track  and  the  adjacent  track  of  the  defendant's  road  at  a  point 
which  is  shown  to  be  838i  feet  west  of  Colvin  street  At  that 
distance,  sX  least,  he  testified  he  was  clearly  able  to  see  and  to 
distinguish  and  know  a  switch-light  and  its  particular  location. 
The  theory  of  an  obstruction  to  the  vision  by  smoke,  therefore, 
we  think  is  hardly  supported  by  the  evidence  in  the  case. 

It  is  further  argued  oy  the  counsel  for  the  plaintiff,  that  his 
client  mav  have  taken  the  head-light  of  the  locomotive  for  a 
switch-light  This,  too,  is  a  mere  speculation,  as  it  seems  to  us, 
for,  as  already  observed,  the  plaintiff  testified  to  seeing  a  switch- 
light,  locating  it  accuratelv,  and  it  is  shown  that  other  switch- 
lights,  like  the  one  which  he  saw,  were  raised  from  the  ground 
about  three  and  one-half  feet  only  and  without  reflectors,  while 
the  head-light  of  a  locomotive  is  upwards  of  ten  feet  from  the 
ground,  with  reflectors  that  are  unmistakeable,  particularly  to  a 
person  of  the  long  observation  of  the  plaintiff  in  such  matters. 
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It  is  also  argued  that  the  ^lare  of  the  headlight  of  the  engine 
on  which  the  plaintiff  was  rioing,  or  the  flare  of  the  open  furnace 
door,  might  have  blinded  his  ejes  so  that  he  was  unable  to  see 
clearly.  But  we  are  unable  to  find  any  evidence  in  the  case  to 
support  this  theory. 

In  respect  to  the  three  grounds  stated  for  extenuating,  excus- 
ing or  justifying  the  plaintiff's  failure  to  see  the  approaching 
train,  it  may  be  said  that  each  of  them  -rested  on  an  hypothesis 
only,  and  not  upon  facts  given  in  evidence  upon  which  it  would 
be  safe  to  render  a  judgment 

But  assuming,  on  the  other  hand,  that  when  the  plaintiff  did  in 
fact  look  to  the  east  and  west,  as  he  said  he  did,  it  was  a  timelj 
act  and  sufficient  to  enable  him  to  cross  under  ordinary  circum- 
stances, in  this  particular  case  such  observation  was  clearly  insuf- 
ficient and  inadequate  for  his  own  protection.  The  courts,  as  it 
seems  to  us,  are  not  bound,  by  the  bare  assertion  of  a  party  that 
he  used  his  natural  faculties  of  seeing  and  hearing  before  attempt- 
ing to  cross  the  track,  to  submit  his  case  to  the  jury,  when  it  i» 
manifestly  untrue,  or  it  is  shown  that  the  observation  was  not 
opportunely  made. 

In  the  case  of  Nodi  v.  The  N.  T  C.  S  H.  R  R  R  Cb.,  84  St 
Rep.,  788  (less  fully  reported  in  125  N.  Y.,  715),  the  plaintiff  had 
given  evidence,  before  entering  upon  the  defendant's  tracks  at  a  pri- 
vate crossing,  to  the  effect  that  a  ^ate  which  was  seventy -nine  feet 
away  from  the  track  was  opened  by  his  son ;  whereupon  he  drove 
on  down  through  the  lane  on  a  walk  until  he  reached  level  ground 
thirty-five  feet  from  the  easterly  track  of  the  railroad,  and  then  on 
a  trot  to  and  upon  the  track.  He  was  crossing  from  the  east  to 
the  west  His  view  of  the  track  was  obstructed  until  he  got 
within  twenty-five  feet  of  it  By  reference  to  the  bound  volume 
of  the  printed  case  in  that  action,  to  which  ♦ur  attention  has  been 
called  by  the  learned  counsel  for  the  defendant,  his  evidence  i» 
found  to  be  much  more  specific  in  respect  to  his  efforts  to  dis- 
cover the  approach  of  danger  with  a  purpose  to  avoid  receiving 
personal  injury  than  is  that  of  the  plaintiff  in  this  action,  and  yet 
the  court  of  appeals  in  that  instance,  reversing  the  judgment  of  the 
circuit  and  of  tne  general  term,  held  that  the  plaintiff  was  guilty  of 
contributory  n^ligence  which  would  defeat  his  claim  for  damages. 

Under  that  authority,  and  under  the  peculiar  facts  appearing  in 
this  case,  and  in  the  absence  of  evidence  to  excuse  tne  plaintiff 
from  actually  seeing  the  approach  of  danger,  we  are  of  the  opin- 
ion that  the  nonsuit  was  correctly  ordered. 

-Plaintiff's  motion  for  a  new  trial  denied,  with  costs,  and  judg- 
ment ordered  for  the  defendant  on  the  nonsuit 

DwiaHT,  P.  J.,  and  Lewis,  J.,  concur. 

Max  Gentilli,  ftesp't,  v.  Achillb  Star  ace,  App'lt* 

(Omrt  qf  Appeals,  FOed  April  19, 189B.) 

1.  Sale— Wakrahtt— Breach. 

Plaintiff,  through  a  broker,  sold  defeiidaiit  109  casea  Proaperi's  CManti 

» AfBrming  89  8t.  Rep.,  848. 
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wine,  "  all  to  be  in  good  merchantable  order.  Delivery  on  steamer's  dock. 
The  said  goods  to  be  approved  by  buyer  within  three  days  after  delivery. 
Terms:  payment  by  notes,  for  one-htdf  the  amount  eacli,  at  60  and  vO 
days  respectively."  The  goods  were  delivered,  and  five  days  afterwards- 
the  defendant  gave  the  notes,  the  first  of  which  was  paid,  and  in  an  action 
on  the  second,  the  defense  was  breach  of  warranty,  in  that  the  wine  waa 
some  time  after  the  sale  found  to  be  imperfect  and  unsound.  Held,  that 
there  was  no  warranty  in  the  contract  of  sale  other  than  to  allow  th^  buyer 
three  days  within  which  to  ascertain  wheth^  the  wine  was  *'  in  good  mer- 
chantable order." 

%,  SaXB— SSTOOPFBL. 

Where  the  seller  is  not  the  manufacturer,  and  the  article  sold  is  in  esBe, 
and  open  to  inspection  mid  examination,  and  no  fraud  is  charged  or  exists, 
and  the  buyer  claimed  and  was  allowed  his  time  to  exercise  his  judgment, 
and  to  approve  of  tiie  goods  bought,  the  acceptance  and  retention  of  the 
goods  concludes  him,  and  there  is  no  warranty  or  agreement  by  the  seller 
which  survives  tlie  transaction. 

Appeal  from  judgment  of  the  New  York  superior  court,  gen- 
eral term,  reversing  judgment  entered  in  favor  of  defendants  on 
report  of  referee,  and  oraering  new  trial. 

John  N.  LewiSj  for  app'lt ;  Wm.  J.  Weldon,  for  resp't 

Gray,  J. — ^The  plaintiflE,  who  was  a  commission  merchant  in 
New  York  city,  sold  to  the  defendant,  who  was  engaged  in  the 
same  business,  certain  wines,  throng  a  broker,  whose  note  of 
the  sale  stated  it  to  be  of  *'  169  cases  l?rosperi*a  Chianti  wine,  just 
arrived  per  &  S.  '  Trinacria,'  at  the  prices  and  terms  hereinafter 
mentioned,  to  wit:  (giving  quantities  and  prices)  *  *  *  All 
to  be  in  good  merchantable  order.  Delivery  on  steamer's  dock. 
The  said  goods  to  be  approved  by  buyer  within  three  days  after 
delivery.  Terms:  payment  by  notes,  for  one-half  the  amount 
each,  at  60  and  90  days  respectively    *    *    *    ." 

The  first  note  was  paid,  and  the  present  action  is  to  recover 
upon  the  second  note.  ^  This  recovery  is  sought  to  be  defeat^  by 
the  defense  of  a  failure  of  consideration ;  in  that  the  wine,  some 
time  after  the  sale  was  completed,  was  discovered  to  be  imperfect 
and  unsound,  and  hence,  as  it  is  contended,  an  express  warranty 
that  the  wine  was  intrinsically  sound  and  free  from  latent  defects 
was  l^dcen.  This  warranty,  the  appellant  argues,  was  conveyed 
by  these  words  in  the  broker's  note  of  sale :  "  All  to  be  in  good 
merchantable  order." 

We  think  his  appeal  must  fail,  for  the  reason  that  the  contract 
of  sale  nowhere  expresses  nor  imports  any  agreement  on  the  sel- 
ler's part  that  the  wine  should  be  of  any  particular  quality,  or 
that  any  rights  should  survive  to  the  buyer  after  his  acceptance 
as  against  the  seller  which  would  authorize  him  to  attack  the  sale 
for  defects  in  the  condition  of  the  wine  subsequently  discovered. 
The  wine  was  on  the  dock  when  sold,  and  the  complaint  as  to  its 
unsoundness  was  made  some  three  months  afterward.  It  was 
justified  b;jr  a  chemical  analysis  of  th^  wine  made  by  a  chemist, 
who  gave  it  as  his  opinion  that  the  wine  had  been  bottled  while 
in  a  state  of  seconaary  fermentation.  This  condition,  though 
poambly  latent  to  the  casual  or  ordinary  taste  at  times,  is,  never- 
theless, it  was  said,  discoverable  always  by  chemical  tests. 

For  the  court  to  hold  that,  upon  this  sale  so  effected,  there  was 
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conveyed  a  warranty  to  the  seller  in  the  language  used,  that  at 
any  and  all  times  subsequent  to  the  acceptance  of  the  wine  it 
should,  upon  examination  or  test,  be  found  a  desirable  article,  free 
from  latent  defects  or  unsoundness,  would,  in  my  opinion,  be  an 
extreme  and  unwarranted  application  of  the  doctrine  upon  which 
the  rights  of  purchasers  are  made  to  depend.  It  is  the  general 
rule  in  such  cases  that  the  existence  of  a  warranty  is  to  be  deter- 
mined by  the  circumstances  of  the  particular  case.  That  is  the 
rule  where  a  warranty  is  sought  to  be  miplied.  Where  application 
is  sought  to  be  made  of  words  of  warranty  in  a  contract  like 
these,  they  should  be  read  in  connection  with  the  other  language, 
and  the  warranty  is  to  be  interpreted  according  to  the  particular 
circumstances  of  the  transaction. 

In  the  present  case  the  plaintiflE  was  not  the  manufacturer  of 
the  wina  It  is  not  pretended  that  any  fraud  was  practiced  by 
him.  The  wine  was  on  the  dock  subject  to  inspection,  and  three 
days  after  delivery  was  specified  in  the  memorandum  of  sale  as 
the  time  the  buyer  might  take  for  approval.  No  knowledge  was 
imputable  to  the  seller,  and  tlje  buyer's  opportunities  were  quite 
as  good  as  the  seller's  to  judge  of  the  wine  for  quality  and  condition. 

The  buyer  might  have  required  any  other  form  of  express  war- 
ranty as  to  the  wine  he  was  about  to  purchase  than  what  he  did  ; 
but  he  was  content  with  a  stipulation  from  the  seller  that  it 
should  all  be  "  in  good  merchantable  order  "  and  that  he  might 
have  three  days  to  approve  of  it  It  might  be  said  that  a  con- 
struction was  placed  upon  their  contract  by  the  acts  of  the  par- 
ties ;  for  within  the  three  days  after  the  receipt  of  the  wine  in  de- 
fendant's store  he  made  some  objections  as  to  cases  which  ex- 
amination showed  to  be  wine  stained,  and  a  claim  was  thereupon 
allowed  by  the  plaintlS.  According  to  the  evidence,  and  as  in 
fact  it  was  found  by  .the  referee,  a  chemical  analysis  could  have 
discovered  the  alleged  defects  in  the  condition  of  the  wine. 

I  think,  under  the  circiimstances  of  this  case,  where  the  seller 
was  not  the  manufacturer,  where  the  article  sold  was  in  esse  and 
open  to  inspection  and  examination,  and  where  no  fraud  is  charged, 
nor  existed,  and  the  buyer  claimed  and  was  allowed  his*  time  to 
exercise  his  judgment  and  to  approve  of  the  subject  of  the  trans- 
action of  sale,  the  acceptance  and  retention  of  the  goods- concluded 
him,  and  there  was  no  warranty  and  no  agreement  by  the  seller 
which  survived  the  transcCction.  The  principle  of  this  conclusion 
I  think  is  deducible  from  the  authorities ;  several  of  which  I  cite 
without  further  reference.  Parkinson  v.  Lee,  2  East,  814 ; 
^rague  v.  Blake,  20  Wend.,  61 ;  Heed  v.  BandaU,  29  N.  Y.,  368  ; 
Bounce  v.  Bow,  64  id.,  411. 

The  contract  in  this  case  called  for  a  delivery  of  that  descrip- 
tion of  wine  known  as  "  Prosperi's  Ohianti  wine ;"  which  should 
be  "  in  good  merchantable  order,"  and  was  to  be  **  approved  by 
buyer  within  three  day&"  That  kind  of  wine  was  in  fact  de- 
livered and  the  merchantable  order  of  the  goods  was  a  fact  which, 
though  warranted,  was  to  be  ascertained  by  the  buyer  for  himself 
within  the  delay  allowed.  It  was  open  to  the  buyer,  if  he  dis- 
trusted his  judgment,  or  if  for  any  reason  he  wished  it,  to  require 


Digitized  by  VjOOQIC 


CfeApp.]  BiKSR  V.  Leo  ei  al  6S 

an  express  warranty  to  cover  the  quality  or  other  points  about 
the  wine.  He  did  not  do  so  and,  under  the  terms  of  the  contract 
of  the  parties,  we  should  hold  that  as  to  the  seller  it  was  fully  ex- 
ecuted, and  no  warranty  survived  in  favor  of  and  available  there- 
after to  the  buyer. 

For  the  reasons  assigned,  the  order  appealed  from  should  be 
affirmed  and,  under  the  stipulation  in  the  notice  of  app^,  judg- 
ment absolute  should  be  ordered  in  favor  of  the  plaintifE  and 
against  the  defendant,  with  costs. 
I  All  concun 

John  H.  Bikbr,  ExV,  Resp't,  v.  Sampson  Simpson  Leo,  Thb 
NoBTH  American  Belief  Society,  Impl'd,  App'lt* 

{Qnirt  of  Appeals,  Filed  April  IS,  189£.) 

1.  Wnir— Chabttablb  BEQUB8T— Construction. 

The  will  of  8.  fpve  $60,000  '*  to  any  responsible  corporation  in  this  city 
(New  York)  ezistmg  at  the  time  of  the  death  of  my  uephew,  whose  per- 
mment  fund  is  established  by  its  charter  for  the  purpose  of  ameliorating 
the  ooodition  of  the  Jews  in  Jerusalem,  Palestine;  and  I  desire  such  cor- 
poration annually  to  transmit  the  interest  received  on  said  $50,000  to 
Jerosalem,  Palestine,  to  ameliorate  the  condition  of  the  Jews  living  there 
I7  promoting  amonff  them  education,  arts  and  sciences,  and  by  learning 
them  agricultural  and  mechanical  vocations."    The  N.  A.  Relief  Society 
darned  to  be  entitled  to  the  fund,  as  being  a  responsible  corporation, 
having  a  permanent  fund  established  by  its  charter,  the  interest  of  which, 
to  to  l)e*;annjially  applied  to  the  relief  of  indigent  Jews  in  Jerusalem, 
mstine.      EM,  that  the  fact  that  the  Jewish  Church  discouraged  the 
jCTving  of  alms  but  assisted  the  poor  by  aiding  them  to  support  themselves 
ajd  not  cause  the  words  in  the  certificate  of  incorporation  of  the  N.  A. 
«elfef  Society  "  relief  of  indigent  Jews  "  to  mean  relief  according  to  the 
Jewish  method,  but  that  the  oonmion  and  accepted  meaning  of  the  worda 
most  be  followed. 

2.  8A.MK. 

The  evidence  in  thto  case  shows  that  the  incorporators  of  the  North 
ajmmcan  Relief  Society  had  no  other  view  in  organizing  it  except  to 
nnrqish  relief  to  indigence  in  the  ordinary  way  and  according  to  the  com- 
mon  undcratanding  of  the  phrase,  and  said  society  did  not  answer  the  d^ 
•crmtion  of  the  corporation  mentioned  in  the  testator's  wiU 

(Babl,  Ch.  J.,  Peckham  and  Matnard,  JJ.,  dissent.) 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fiwt  department,  affirming  judgment  entered  upon  decision  after 
ml  at  special  term. 

Louis  Marshall,  for  app'lt;  John  E.  Parsons,  for  resp't 

,  Akdbbws,  J.— This  case  is  before  the  court  for  the  second 
tune.  On  the  former  appeal  the  court  reversed  the  judgment  of 
we  general  term  on  the  ground  that  the  North  American  Relief 
ooci^  did  not  answer  the  description  of  the  corporation  men- 
tooaed  m  the  fifth  clause  of  the  will  of  Sampson  Simpson,  115 
IJ-  y.,  83 ;  23  St  Bep.,  609,  and  was  not,  therefore,  entitled  to 
the  fand  of  $50,000.  The  case  went  back  for  a  new  trial,  and  on 
we  new  trial  judgment  was  rendered  against  the  claim  of  The 
worth  American  Relief  Society.  Upon  the  new  trial  evidence 
^^«fl  given,  not  presented  on  the  former  trial,  which  it  is  claimed 

>  Afflnalng  89  St.  Rep.,  964;  see  28  id.,  609. 
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authorizes  and  requires  that  the  words  ''relief  of  the  indigent 
Jews  in  Jerusalem,  Palestine,"  contained  in  the  certificate  <rf  in- 
■corporation  of  The  North  American  Relief  Society,  should  have 
a  broader  interpretation  than  that  ^iven  to  them  on  the  former 
appeal,  and  it  is  insisted  that  in  the  light  of  the  new  evidence 
it  should  be  held  that  the  society  is  entitled  to  the  l^acy  in 
question. 

Tlie  will  of  Sampson  Simpson,  which  was  executed  in  January, 
1857,  a  few  days  prior  to  the  testator's  death,  in  the  fifth  clause 
•directs  that  on  the  death  of  his  nephew,  Moses  A.  Isaacs,  the 
legacy  of  $50,000  (the  income  of  which  was  given  to  the  nephew 
for  life)  should  be  paid  by  his  executors  "  to  any  responsible  cor- 
poration in  this  city  (New  York)  existing  at  the  time  of  the  death 
•of  my  nephew,  whose  permanent  fund  is  established  by  its  char- 
ter for  the  purpose  of  ameliorating  the  condition  of  the  Jews  in 
Jerusalem,  ralestine ;  and  I  desire  such  corporation  annually  to 
transmit  the  interest  received  on  the  said  $50,000  to  Jerusalem, 
Palestine,  to  ameliorate  the  condition  of  the  Jews  living  there  by 
promoting  among  them  education,  arts  and  sciences,  and  by  learn- 
ing them  a^cultural  and  mechanical  vocations." 

It  is  claimed  that  the  case  as  now  presented  shows  that  in  the 
-contemplation  of  the  incorporators  of  the  North  American  Relief 
Societjr,  of  whom  the  testator,  Sampson  Simpson,  was  one,  the 
words  in  the  certificate,  "  relief  of  the  indigent  Jews  in  Jerusalem, 
Palestine,"  were  synonymous  with  the  words  subsequently  used 
by  the  testator  in  his  will  to  express  the  purpose  to  which  his 
legacy  was  to  be  devoted. 

It  is  insisted  that  the  words  used  in  the  certificate  are  to  be 
•construed  in  the  sense  in  which  they  were  understood  by  the  in- 
<;orporators,  and  that  so  construed  the  corporate  powers  of  the 
society  extend  to  the  administration  of  a  fund  for  the  amelioration 
of  the  condition  of  the  Jews  in  Jerusalem  by  means  of  education 
and  instruction  in  agricultural  and  mechanical  vocations,  although 
in  the  absence  of  explanation  they  might  have  a  narrowet 
interpretation. 

It  is  further  insisted  that  it  was  the  intention  of  the  testator 
that  the  North  American  Relief  Society  should  receive  the  legacy, 
provided  the  society  should  be  in  existence  and  a  responsible  cor- 
poration at  the  death  of  the  nephew.  The  argument  that  the 
words  "  relief  of  indigent  Jews,  used  in  the  certificate  of  incor- 
poration, comprehend  the  apparently  wider  purpose  of  benevo- 
lence manifested  in  the  scheme  of  the  testator  in  his  will,  rests 
upon  evidence  given  upon  the  last  trial  by  learned  divines  of  the 
Jewish  Church  explaining  the  conception  of  charity  as  taught  in 
the  Talmud  and  accepted  by  orthodox  Jewa  It  is  unnecessary 
to  state  in  detail  the  very  interesting  testimony  upon  this  subject 
It  is  sufficient  to  say  that  it  was  shown  that  from  early  times  it 
has  been  the  doctrine  of  the  Jewish  teachers  that  the  true  way  of 
administering  charity  is  by  furnishing  opportunities  to  the  poor 
and  dependent  to  become  self  supportmg,  and  by  aiding  and 
encouraging  them  to  fit  themselves  for  some  handicraft,  or  to 
engage  in  agricultural  or  other  business,  or  to  do  any  labor,  how- 


Digitized  by  VjOOQIC 


CtApp.]  Biker  v.  Leo  elal  65 

ever  humble,  to  ^ain  their  bread  The.  giving  of  alms  is  dis- 
<^araged,  except  in  cases  of  actual  necessity,  and  is  deemed  the 
lowest  form  of  charity. 

It  is  probable  that  this  same  view  of  charity  exists  among 
Christian  communities,  but  with  the  Jews  it  seems  to  a  greater 
extent  to  have  the  explicit  sanction  of  the  law  of  the  Jewish 
Church.  It  is,  therefore,  claimed  that  the  words  in  the  certificate 
of  incorporation  of  the  North  American  Relief  Society,  "  relief  of 
indigent  Jews,*'  means  relief  according  to  the  Jewish  method,  by 
means  of  education,  provision  for  the  instruction  of  the  poor  of 
their  race  in  some  self  supporting  trade  or  vocation,  and  that 
in  a  subordinate  sense  only  do  they  refer  to  their  temporary 
relief  by  the  giving  of  alms. 

The  words  in  the  will  are,  it  is  insisted,  a  paraphrase  merely 
of  the  words  of  the  certificate,  and  the  identity  of  the  corporation 
claiming  the  legacy  with  the  one  described  in  the  will  is  by  the 
evidence  referred  to  claimed  to  be  established. 

We  have  reached  the  conclusion  that  the  case  is  not  changed 
in  its  legal  aspect  by  the  new  evidence  given  on  the  second 
trial. 

It  was  held  on  the  former  appeal  that  the  particular  purposes 
designated  by  the  testator  in  the  fifth  clause  of  his  will,  for  which 
he  desired  the  income  of  the  fund  of  $50,000  to  be  applied,  con- 
stituted an  essential  part  of  the  testator's  scheme,  and  that  no 
corporation  could  take  the  legacy  except  one  authorized  to  eflEec- 
tuate  his  plan  of  amelioration  in  the  way  pointed  out  This  con- 
struction nas  strong  support  in  the  language  used  by  the  testator 
in  providing  for  a  disposition  of  the  fund  in  the  contingency  that 
there  should  be  no  corporation  existing  at  the  death  of  his  ne- 
phew of  the  character  previously  described.  In  that  case  he 
empowered  his  executors  to  pay  over  the  legacy  to  the  Jews*  Hos- 
pital in  Palestine,  or  any  corporation  or  trust  company  which 
should  consent  to  receive  the  legacy  and  "  apply  the  interest  in 
accordance  with  my  instructions  as  above  expressed,''  provided 
his  executors  should  be  satisfied  that  in  that  way  "my  mtention 
to  ameliorate  the  condition  of  the  Jews  can  be  accomplished." 
Whether  words  in  a  will  attached  to  a  gift  explaining  the  desire 
of  the  testator  in  respect  to  its  use  or  disposition  constitute  a 
limitation  of  the  bequest,  or  are  to  be  regarded  as  advisory  or  re- 
commendatory only,  depends  upon  the  intention  of  the  testator, 
and  they  are  construed  as  mandatory  or  advisory  according  to 
the  intention  as  asceitained  from  a  consideration  of  all  the  provi- 
sions of  the  will  which  bear  upon  the  subject.  See  CoUon  v. 
CoUon,  127  U.  S.,  300.  We  perceive  no  reason  for  changing  our 
former  view  upon  this  point 

The  court  in  the  former  appeal  also  held  that  the  administration 
of  the  fund,  according  to  the  directions  of  the  will,  was  not  within 
the  corporate  powers  possessed  by  the  North  America  Relief  So- 
ciety. The  words  in  the  certificate  of  incorporation  of  the  society 
to  express  the  corporate  object  of  the  association,  viz. :  the  "  relief 
of  the  indigent  Jews  in  Jerusalem,  Palestine,"  in  their  ordinary 
St.  Rep.,  Vol.  XLIV.        9 
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interpretation,  import  the  bestowal  of  charit]^  upon  the  poor  by 
ministering  to  their  personal  and  temporary  distresses,  ana  do  not 
describe  those  benevolent  schemes  for  the  permanent  elevation  of 
that  class  through  education  and  instruction  and  employment  in 
vocations  and  thereby  convert  them  from  a  condition  of  depend- 
ence into  self  supporting  men  and  women.  It  does  not  seem  to  be 
seriously  contested  that  the  words  of  the  certificate  of  incorporation 
do  not  m  their  usual  acceptation  embrace  those  wider  purposes  of 
benevolence.  The  contention  is  that  they  are  to  be  consthied  ac- 
cording to  the  special  and  peculiar  meaning  attached  to  them  by 
the  Jewish  teachers,  and  in  the  light  of  the  Jewish  conception  of 
charitable  relief.  We  are  aware  of  no  authority  justifying  a  con- 
struction of  corporate  powers  by  or  in  view  of  tne  tenets  of  any 
sect,  or  which  authorizes  a  limited  or  broad  construction  depeno- 
ing  upon  the  personal  belief  of  the  incorporators,  or  their  under- 
standing of  the  words  used  in  the  statute  creating  the  corporation, 
or  in  a  certificate  of  incorporation  under  a  general  law,  where 
the  words  used  in  defining  the  powers  of  the  corporation  have  a 
common  and  well  understood  significance,  and  are  free  from  am- 
biguity and  doubt 

The  common  and  accepted  meaning  of  words  is  that  which  is 
to  be  followed.  Any  other  rule  of  construction  would  be  at- 
tended with  great  danger.  Coroorate  powers  would  be  asserted 
which  were  never  intended  to  oe  granted,  and  if  the  special  un- 
derstanding of  the  incorporators  of  the  meaning  of  the  word^ 
should  be  admitted  to  qualify  or  enlaige  their  ordinary  and 
natural  meaning,  it  might  often  be  found  that  powers  which  were 
never  thought  of  by  the  legislature  would  be  hidden .  away  under 
words  which  never  suggested  them. 

But  passing  this  consideration,  we  are  not  satisfied  that  the 
incorporators  of  the  North  American  Relief  Society  intended  to 
use  the  words,  "relief  of  the  indigent  Jews,"  in  any  other  than 
their  natural  and  ordinary  sense.  The  record  is  filled  with  evi- 
dence that  in  1853,  when  the  society  was  incorporated,  the  Jews 
inhabiting  Jerusalem  were  in  a  condition  of  abject  poverty,  and 
hunger  ismd  nakedness  was  the  condition  of  nearly  the  entire  Jew- 
ish population  of  that  ancient  city,  consisting  of  six  or  seven 
thousand  soula  Many  of  them  had  gone  there  to  die  in  the  holy 
city.  To  the  Jews  it  was  the  place  of  the  holiest  associations. 
Though  the  belief  of  the  restoration  of  the  race  to  the  land  of 
their  fathera  has  perhaps  with  many  weakened  "  into  a  hope,"  the 
race  throughout  tne  world  turned  to  Judea  with  longing  for  the 
re-establishment  there  of  the  kingdom  of  Israel.  In  1853  there 
was  pressing  need  and  the  Jews  of  the  western  world  were  con- 
stantly appealed  to  to  relieve  the  distress  and  poverty  of  their 
brethren  in  the  east  Their  civil  rights  were  curtailed,  they  were 
cut  oS  from  the  ordinary  avenues  oi  industry,  and  starvation  was 
their  inevitable  doom  unless  thev  were  assisted  by  the  charity  of 
the  outside  world.  In  the  condition  of  this  population  at  that 
time  there  was,  therefore,  abundant  reason  for  a  movement  which 
resulted  in  the  organization  of  the  North  American  Relief  Society 
for  the  purpose  of  furnishing  means  for  relieving  indigence  and 
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want  The  mea  who  organized  this  corporation  were  educated, 
intelligent  Jews,  versed  in  the  principles,  traditions  and  literature 
o!  Judaism  and  prominent  in  all  movements  of  benevolence  and 
charity  looking  to  the  relief  and  elevation  of  their  race.  The 
claim  that  the  incorporators  of  the  North  American  Belief  Society 
had  something  other  in  view  in  organizing  it  than  the  furnishing 
of  temporary  relief  against  poverty  and  destitution  is  based  to  u 
great  extent  upon  the  fact  that  in  1852,  a  movement  was  com- 
menced by  Sir  Moses  Montefiore  and  others  to  establish  schools 
and  industrial  vocations  and  to  promote  agriculture  in  Palestme 
as  a  means  of  accomplishing  permanent  relief  of  the  Jewish  in- 
habitants. This  movement  was  strongly  supported  by  the  "  Occi- 
dent," the  leading  Jewish  periodical  in  this  country,  to  which 
Sampson  Simpson  was  a  subscriber.  In  was  urged  that  this  plan 
was  much  preferable  to  that  which  had  prevailed  for  many  years, 
of  giving  alms  for  the  temporary  relief  of  the  destitute  Jews  in 
the  east  The  inference  we  are  asked  to  draw  from  the  facts  con- 
nected with  this  movement  and  shown  in  the  evidence,  is,  that 
Sampsoa  Simpson  and  his  'associates  in  organizing  the  North 
American  Belief  Society  intended  thereby  to  aid  this  movement 
and  that  they  could  not  have  design^  to  organize  a  charity  to 
administer  relief  according  to  the  old  methoo.  But  it  is  to  be 
observed  that  the  new  movement  had  in  1853  hardly  taken  root 

There  is  no  direct  evidence  that  Sampson  Simpson,  or  his 
associates  in  the  society,  had  taken  any  part  in  it  There  was  a 
wide  and  pressing  demand  for  the  relief  of  immediate  want  and 
destitution  among  the  Jews  in  Jerusalem,  and  relief  of  this  kind 
would  always  be  reauired  for  the  poor,  sick,  decrepit  and  aged 
people,  however  mucn  might  be  accomplished  in  the  direction  of 
permanent  relief  of  the  community  at  large  by  bettering  their 
educational  and  industrial  condition.  We  think  on  considering 
the  whole  evidence  it  would  be  too  much  to  say  that  the  incor- 
porators in  the  North  American  Belief  Society  had  any  other 
view  in  organizing  it  except  to  furnish  relief  to  indigence  in  the 
ordinary  way  and  according  to  the  common  understanding  of  the 
phrase. 

When  in  1857  Sampson  Simpson  came  to  make  his  will  he 
had  undoubtedly  become  interested  in  the  new  movement  which 
had  been  under  discussion  for  five  years  and  which  had  taken 
shape  in  the  establishment,  under  the  guidance  of  Sir  Moses  Mon- 
tefiore  and  many  other  philanthropic  men,  of  schools  and  indus- 
trial enterprises  in  Palestine  for  the  benefit  of  the  Jews.  The 
will  is  drawn  manifestly  under  its  influence  The  question  has 
been  asked,  to  which  we  have  heard  no  satisfactory  answer,  why 
the  testator  did  not  designate  this  corporation  as  the  beneficiary, 
if  he  supposed  the  powers  of  the  society  organized  in  1853,  of 
which  he  was  president  to  his  death,  were  adequate  to  carry  out 
the  purposes  of  his  will,  or  if  he  intended  the  bequest  to  go  to 
that  society.  The  suggestion  that  he  could  not  know  that  it 
would  be  in  existence  at  the  time  of  the  death  of  his  nephew,  or 
if  then  in  existence  be  a  responsible  corporation,  and  that,  there- 
fore, he  omitted  to  name  it  as  the  beneficiary,  seems  improbable. 
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He  could  have  riven  the  l^;acy  to  the  society,  sabject  to  the  coa- 
dition  that  it  should  be  a  responsible  corporation  at  the  time  the 
gift  was  to  vest  in  possession.  The  more  natural  conclusion  Is, 
that  the  testator  looked  for  the  creation  of  a  new  corporation  to 
lake  the  l^acy,  with  the  power  tp  execute  the  broacfer  purpose 
he  had  m  view* 

We  feel  compelled  to  affirm  the  present  judgment 

Judgment  affirmed,  with  costa 

Finch,  Gray  and  O^rien,  JJ.,  concur;  Earl,  Ch.  J.,  Peck- 
HAH  and  Matkabd,  JJ.,  dissent 

Frederick  Q.  Moore,  Besp't,  v.  The  Prentiss  Tool  &  Sup- 
ply C!o.,  App'lt' 

(OniH  </  AppdoU,  FOed  April  JM,  189S,) 

4.  Chattel  icoBTOAeE— OosmEBsioN— PABTiEa 

One  who  has  taken  a  second  chattel  mortgage  previous  to  the  first  chat- 
tel mortgage  having  become  due,  can.  maintfin  an  action  for  conversion 
affainst  a  party  to  whom  the  mortgagor  has  subsequentlv  executed  a  bili 
or  sale  and  to  whom  he  has  delivered  the  mort^^aged  chattelB,  if  at  the 
time  of  commencing  his  action  the  first  mortgage  is  still  not  due. 

2.  Same. 

In  such  an  action  the  rights  of  the  parties  must  be  determined  on  the 
facts  as  they  existed  at  the  time  of  the  commencement  of  the  action.  The 
defendant  cannot  procure  an  assignment  of  the  first  mortgage  and  make 
an  agreement  with  itself  that  it  shall  be  considered  due  and  foreclose  it  to 
obti£i  title. 

8.  Same. 

The  defendant  coold  not  defend  the  action  on  the  ground  that  the  mort- 
gagor had  given  said  second  mortgage  on  the  understanding  that  plainUff 
would  start  the  mortfitf or  in  business.  Such  an  arrangement  is  merely  an 
agreement,  and  could  he  enforced  only  by  the  mortgagor. 

Appeal  from  judgment  of  the  New  York  superior  court,, 
general  term,  aflSrming  judgment  for  plaiatiff,  entered  on  verdict 
of  jury  at  trial  term,  and  from  order  denying  motion  for  a  new 
trial 

John  M.  Perry,  for  applt ;  Edgar  J,  Phillips,  for  resp*t 

EARfi,  Ch.  J. — On  the  2l8t  day  of  September,  1889,  the  Yonk- 
ers'  Brass  Works,  owning  certain  personal  property,  executed  a 
chattel  mortgage  thereon  to  Leonidas  C.  Jewett,  to  secure  the  pay- 
ment of  Uie  sum  of  il,200,  in  twelve  months  from  its  date.  On 
October  28th  thereafter  it  executed  another  chattel  mortgage 
on  the  same  property  to  the  plaintiff  to  secure  the  payment  of 
$2,350  in  thirty  days  from  that  date.  Both  mortgages  contained 
a  provision  that  the  mortgagor  should  remain  in  possession  of 
the  chattels  until  default  in  payment  Both  mortgages  .are  con- 
ceded to  be  valid  and  to  have  been  properly  filed.  On  the  12th 
day  of  November,  1889,  the  mortgagor  executed  a  bill  of  sale  of 
the  chattels  mortgaged  transferring  them  to  the  defendant,  and 
delivered  to  it  a  key  of  the  premises  containing  the  chattela  The 
plaintiffs  mortgage  having  become  due,  and  the  amount  secured 

1  AfOnning  »  St.  Rep.,  M. 
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thereby  not  having  been  paid,  early  in  December,  1889,  he  fore- 
closed his  mortgage  by  a  public  sale  of  the  property,  and  there 
became  the  purchaser  there(^,  and  then  demanded  possession  of 
the  property  of  the  defendant,  and  such  demand  being  refused, 
on  tne  30th  day  of  December  he  commenced  this  action  for  the 
conversion  of  the  property.  Upon  the  trial,  it  having  been  proved 
that  the  property  was  of  greater  value  than  the  sum  secured  by 
both  mortgages,  the  plaintiff  recovered  a  verdict  for  the  amount 
secured  by  his  mortgage.  From  the  judgment  entered  upon  that 
verdict  the  defendant  has  appealed,  and  it  assails  the  same  upon 
several  grounds,  which  we  will  consider. 

(1)  The  learned  counsel  for  the  defendant'  contends  that  the 
plaintiff,  being  a  second  mortgagee,  did  not  have  such  title  as 
enabled  him  to  recover  for  a  conversion  of  the  property,  and  to 
sustain  his  contention  he  cites  the  case  of  RingY.  Neale,  114  Mass., 
111.  But  in  that  case  the  first  mortgage  was  probably  past  due 
when  the  second  was  given,  and  it  was  certainly  past  due  when 
the  action  of  trover  was  commenced  by  the  second  mortgagee.  As 
the  title  of  the  first  mortgagee  had  beoome  absolute  at  law,  it  was 
very  properly  held  that  the  second  mortgagee  could  not  maintain 
his  action.  Here,  at  the  time  of  the  alleged  conversion  by  the  de- 
fendant, and  of  the  commencement  of  the  action,  the  first  mortgage 
had  not  become  due,  and  thus  this  case  is  distinguishable  from 
the  one  cited.  A  more  precise  authority  is  that  of  H-eat  v.  CKlmw^e, 
49  M&,  84 

Strictly  speaking,  upon  the  execution  of  a  chattel  mortgage  a 
conditional  legal  title  to  the  property  is  vested  in  the  mortgagee, 
which  title  is  subject  to  .defeasance  by  the  performance  of  the 
conditions  contained  in  the  mortgage,  and  that  title  becomes  abso- 
lute at  law  in  the  mortgagee  upon  default  in  the  payment  of  the 
mortgage,  and  there  is  left  in  tne  mortgagor  only  an  equity  of  re- 
demption. While  this  is  so  technically  and  theoretically,  yet 
practically  the  substantial  title  remains  in  the  mortgagor  with  all 
the  incidents  of  a  l^al  title,  and  he  retains  the  use,  control  and 
benefit  of  the  property,  subject  to  the  mortgage  If  the  property 
is  taken  from  nis  possession  wrongfully  during  the  time  when  by 
the  terms  of  the  mortgage  he  is  entitled  to  retain  possession 
therec^  he  may  maintain  an  action  for  conversion  against  any 
wrong-doer,  even  against  the  mortgagee.  He  can  sell  it  and  con- 
vey a  good  title,  suuject  to  the  mortgage,  to  any  purchaser,  and  it 
can  be  seized  and  sold  by  virtue  of  an  execution  against  him. 
LeadbeUer  v.  Leadbelter,  125  N.  Y.,  290  ;  34  St  Rep.,  929  ,'  Casserly 
V.  Witherbee,  119  K  Y.,  522  ;  30  St  Eep.,  92.  As  the  mortgagor 
can  sell  the  property,  so  he  can  mortgage  it;  and  a  subsequent 
mortgage  of  personal  property  is  not  an  uncommon  form  of 
secoritj  in  this  state.  After  default  in  the  payment  of  the  plain- 
tiff's mortg^e  whatever  title  the  mortgagor  had  was  vested  abso- 
lutely, subject  to  the  right  of  redemption  in  equity,  in  the  plain- 
tiff^ and  thereafter  the  plaintiff  had  the  same  rignt  to  sue  for  a 
conversion  of  the  property,  or  an  injury  to  it,  as  the  mortgagor 
would  have  possessed  if  there  had  been  no  default  in  the  pay- 
rnent     Looking  at  the  substance,  rather  than  the  form  of  the 
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matter,  we  think  that  a  second  mortgagee  thus  situated  can  main- 
tain an  action  for  conversion. 

(2)  It  is  claimed  that  there  was  not  sufficient  evidence  of  any 
wrongful  conversion  of  the  property  by  the  defendant  Without 
going  into  the  particulars  or  the  evidence  we  think  it  sufficiently 
appears  that  the  property  was  in  the  control  and  possession  of  the 
defendant ;  that  it  was  sufficiently  demanded  by  the  plaintiff,  and 
that  there  was  sufficient  evidence  that  it  was  wrongfully  detained 
from  him  by  the  defendant  It  comes  with  ill  gi-ace  from  the  de- 
fendant, after  it  has  withheld  the  property  from  the  plaintiff  and 
contested  his  ri^ht  to  the  same  down  to  the  pi-esent  time,  now  to 
claim  that  it  did  not  withhold  it  from  him.  The  technical  de- 
fense that  the  plaintiff  did  not  lay  a  sufficient  foundation  for  his 
action  by  a  previous  demand  should  not  now  be  allowed  to  pre- 
vail unless  It  rests  upon  a  well  established  basia 

(3)  On  the  21st  day  of  February,  1890,  neaily  two  months 
after  this  action  was  commenced,  the  defendant  procured  Jewett 
to  sell  and  assign  his  mortgage  to  one  Ray,*  and  thereafter  on  the 
24th  day  of  February  it  agreed  with  Eay  that  the  mortgage  should 
then  be  considered  due,  and  that  he  might  then  take  all  the  steps 
requisite  for  the  foreclosure  thereof  as  if  the  same  had  then  run 
regularly  to  maturity,  and  thereafter  on  the  25th  day  of  Febru- 
ary, 1890,  the  mortgaged  property  was  advertised  for  sale,  and  on 
the  28th  day  of  Feoruary  was  sold  at  public  auction  to  the  de- 
fendant, ana  it  now  claims  that  the  title  it  thus  acquired  gives  to 
it  a  complete  defense  to  this  action.  It  is  a  sufficient  answer  to 
this  contention  that  the  rights  of  these  parties  must  be  determined 
upon  the  facts  as  they  existed  at  the  time  of  the  commencement 
of  the  action.  If  the  defendant  had  then  wrongfully  converted 
the  propertjr,  and  in  consequence  thereof  the  plaintiff  then  had  a 
cause  or  action  against  it  for  a  conversion  thereof,  it  could  not  de- 
feat that  cause  of  action  by  fortifying  its  title  in  the  manner  at- 
tempted. It  procured  the  assignment  of  the  Jewett  mortgage  and 
practically  made  an  agreement  with  itself  that  it  should  be  con- 
sidered due  and  proceeded  to  foreclose  the  same  and  thus  to  ob- 
tain title  to  the  property  under  that  foreclosure.  The  rights  of 
the  defendant  were  fully  protected,  when  it  was  shown  that  the 

f)roperty  was  more  than  sufBcient  to  satisfy  both  mortgages,  by 
imiting  the  recovery  of  the  plaintiff  to  the  amount  of  his  mort- 
gage. By  foreclosing  the  Jewett  mortgage  before  as  to  the 
f)laintiff  it  was  really  due,  the  defendant  did  not  succeed  in  forti- 
ying  itrf  title  against  the  plaintiff. 

(4)  The  defendant  alleged  in  its  answer,  as  a  defense,  that  the 
mortgage  to  the  plaintiff  was  given  "  upon  the  express  under- 
standing and  condition  that  the  plaintiff  should,  within  the  time 
mentioned  in  said  instrument,  to  wit,  thirtv  days  from  its  date, 
start  and  estnblish  the  persons  composing  the  said  Yonkers  Brass 
Works,  or  furnish  the  means  for  said  persons  to  start  and  estab- 
lish the  business  formerly  carried  on  by  them  at  the  said  city  of 
Yonkers."  And  upon  the  trial  it  attempted  to  give  some  evi- 
dence to  sustain  this  defense,  which  was  excluded  by  the  court 
after  the  attorney  for  the  defendant  had  stated  to  the  court  that 
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he  relied  upon  "  the  bald  statement  that  he,  plaintiff,  was  to  start 
this  Yonkers  Brass  Works  up  in  business  again  if  they  gave  him 
a  chattel  mortgage."  The  Yonkers  Brass  Works,  the  mortgagor, 
had  apparently  gone  utterly  out  of  business,  and  had  transferred 
all  its  machinery  and  property  to  the  defendant  There  was  no 
oflfer  to  show  that  it  ever  requested  the  plaintiff  to  comply  with  the 
terms  and  conditions  of  the  agreement  alleged  in  the  answer,  and 
it  was  altogether  too  indefinite  to  be  carried  out  Whatever  it 
was  it  was  not  a  condition  precedent,  and  it  cannot  be  treated  as  a 
condition  subsequent  Conditions  subsequent  are  not  favored, 
and  the  arrangement,  whatever  it  was,  should  be  treated  as  an 
agreement  Avery  v.  K  Y.  C.  <t  B,  R  R  R  Go:,  106  N.  Y,  142 ; 
8  St  Rep.,  612 ;  Post  v.  Weil,  115  N.  Y.,  361 ;  26  St  Rep.,  181. 
If  the  agreement  was  sufficiently  definite  to  be  enforced  it  could 
onlv  be  enforced  by  the  Yonkers  Brass  Works,  and  no  rights 
under  that  agreement  and  no  damages  for  a  breach  therecrf  were 
transferred  to  this  defendant,  or  are  in  any  way  available  to  it  There- 
fore, even  if  the  parol  arrangement  alleged  could  have  been  proved, 
it  would  have  been  wholly  immaterial 

We  have  reached  the  conclusion  that  the  defendant  has  been 
unable  to  point  out  any  error  affecting  this  judgment,  and  it 
should  be  af^rmed,  with  costa 

All  concur. 

Philip  Goldberg,  Eesp't,  v.  The  New  York  Central  &  Hud- 
son EiVER  R  R  Co.,  App'lt* 

(Qmrt  qf  Appeals,  Filed  April  19, 189S.) 

1.  Nbouobncb— Railroad— Injxtrt  to  pabsenobr. 

PUdntiflf,  a  passenger  on  one  of  defendant's  trains,  alighted  from  the 
north  bound  train  on  the  side  opposite  the  station  and  was  struck  by  the 
south  bound  train,  which  was  under  full  control,  with  its  bell  ringing,  and 
running  at  a  speed  not  exceeding  three  miles  an  hour.  The  engines  of  the 
two  trains  passed  each  other  100  feet  north  of  the  point  of  the  accident. 
Hdd,  that  defendant  was  not  guilty  of  negligence. 

1  Samb. 

The  rule  prohibiting  trains  approaching  stations  when  other  trains  are 
discharging  passengers  has  no  application  when  both  trains  are  moving. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  judgment  in  favor  of  plaintiflf, 
entered  on  verdict  of  jury. 

BamiUon  Harris,  for  app*lt ;  WtUiam  Riley,  for  resp't 

Andrews,  J.— We  are  unable  to  find  any  evidence  in  the  case 
justifyinff  a  finding  of  n^ligence  on  the  part  of  the  defendant 
The  south  bound  train  which  struck  the  plaintiflf  approached  the 
station  under  full  control,  with  the  beU  ringing,  and  moving 
according  to  the  undisputed  evidence  at  a  speed  not  exceeding 
two  or  three  miles  an  hour.  The  north  bound  train,  from  which 
the  plaintiff  had  alighted,  had  started  from  the  station  before  the 
trains  met,  after  discharging  and  receiving  its  passengers,  and  the 
engines  of  the  two  trains  passed  each  other  at  least  100  feet 

>  BeTening  89  8t  Rep.,  765. 
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north  of  the  point  of  the  accident  Rule  110  prohibits  trains 
from  approaching  stations  when  other  trains  are  discharging 
their  passengers.  This  rule  was  not  violated  by  the  engineer  of 
the  south  bound  train.  This  rule  has  no  application  when  both 
trains  are  moving. 

Neither  the  engineer  nor  the  fireman  of  the  south  bound  train 
saw  the  plaintift  If  as  the  plaintiflE  claims  he  could  not  see  the 
south  bound  train  by  reason  of  the  steam  from  the  engine  of  the 
north  bound  train  obstructing  his  vision,  there  can  be  no  infer- 
ence that  the  engineer  and  fireman  of  the  south  bound  train  saw 
or  could  have  seen  the  plaintiflE.  The  train  on  which  the  plaintiff 
had  taken  passage  ran  on  the  east  of  the  three  tracks,  the  one 
nearest  the  station.  Instead  of  alightest  on  the  east  side  where 
the  station  and  platform  were,  he,  for  his  own  convenience,  to 
reach  the  dock  on  the  river,  alighting  on  the  west  side,  and  to 
reach  the  dock  was  obliged  to  pass  over  two  tracks  between  that 
point  and  the  river,  and  was  struck  by  the  engine  of  a  train  on 
the  west  track.  The  trainmen  were  instructed  to  require  passen- 
gers arriving  at  the  station  to  leave  the  train  on  the  east  side.  But 
passengers  sometimes  gotoflt  on  the  west  side.  It  was  shown  that 
the  employees  of  the  company  were  accustomed  to  prevent  their 
doing  so  when  they  observed  passengers  attempting  to  get  oft  on 
that  side. 

The  jury  have  found  that  the  plaintifl!  was"  free  from  contribu- 
tory negligence  against  what  seems  to  be  the  great  preponderance 
of  evidence.  But  conceding  that  there  was  a  question  for  the 
jury,  we  think  the  judgment  should  be  reversed  for  want  of  any 
proof  of  the  defendants  negligence.  The  trainmen  violated  no 
rule.  Thev  were  not  in  fault  for  not  seeing  the  plaintiflE,  as  must 
be  assumea  upon  the  plaintiflTs  own  theory  of  the  situation.  The 
great  probability  is  that  the  plaintiflE  attempted  to  run  across  the 
tracks  in  advance  of  the  train  or  blindly  proceeded  without  look- 
ing. But  on  his  own  version  of  the  circumstances,  taken  in  con- 
nection with  the  uncontradicted  facts  as  to  the  management  of  the 
south  bound  train,  the  plaintiflE  did  not  make  out  a  cause  of  action. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 
,    Judgment  reversed  and  new  trial  granted,  costs  to  abide  event 

All  concur.  

Peter  Shields,  ExV,  Resp't,  v.  The  New  York  Central  & 
Hudson  River  R  R  Co.,  App'lt' 

{Court  of  AppeaU,  FOed  April  IS,  1899.) 

Master  and  servant— Negligence. 

Plaintiff's  testator  had  charge  of  the  coal  cars  in  and  about  defendant's 
coal  shute  and  yard.  While  standing  on  the  top  of  a  car  loaded  with 
coal  the  chain  holding  the  trap  up  in  the  center  of  the  car  broke  and  let 
down  the  trap  and  he  passing  through  with  the  coal  was  so  injured  that 
he  died.  He  knew  that  the  car  was  imperfect;  thst  it  was  his  duty  not  to 
use  it,  but  to  send  it  to  the  shop  for  repairs;  it  was  his  especial  duty  to 
examine  the  cars  and  if  found  out  of  repair  to  send  them  to  the  shop. 
HM,  that  he  was  gdilty  of  contributory  negligence  and  should  have  been 
nonsuited. 

»  Reversing  89  St.  Rep. ,  750. 
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Appeal  from  judgment  of  the  supreme  court,  general  term, 

second  department,  affirming  judgment  in  favor  of  plaintifi  entered 

upon  verdict. 

Robert  F.  WiUcinson^  for  app'lt ;  John  Hacketi^  for  resp't 

Earl,  Ch.  J. — James  Murphy,  the  plaintiff's  testator,  had  been 
in  the  employmeru  of  the  defendant  for  many  years,  in  its  depot 
yard  at  Poughkeepsie.  His  general  duties  were  those  of  bmlke- 
man  and  switchman  in  the  management  of  the  coal  cars  on  and 
about  the  coal  shute  and  in  the  yard  at  that  placa  He  and  others 
were  engaged  in  gathering  up  the  coal  under  the  shute  which  fell 
upon  the  ground  while  engines  were  taking  coaL  The  coal  thus 
failing  upon  the  ground  was  loaded  upon  cars  and  taken  upon  the 
shute  ana  dumped.  There  was  a  trap  in  the  bottom  of  each  car 
to  which  a  chain  was  attached,  which  by  means  of  a  crank  could 
be  wound  up  and  then  hold  the  trap  in  its  place ;  and  when  a  car 
was  to  be  emptied  of  coal  this  crank  was  turned  and  the  trap  let 
down  and  the  coal  thus  discharged.  In  January,  1889,  the  de- 
ceased was  engaged  in  the  discharge  of  his  duties  m  switching  two 
coal  cars,  and  while  standing  on  the  top  of  a  car  loaded  with  coal  the 
chain  broke  and  let  down  the  trap  ana  he  passed  through  with  the 
coal  and  was  so  injured  that  he  died  a  few  months  thereafter,  and 
this  action  was  brought  to  recover  damages  on  account  of  his  death. 

It  appeared  that  about  two  weeks  before  the  accident  one  of 
the  links  in  the  chain  was  broken  and  the  chain  was  mended,  by 
employees  of  the  defendant  engaged  in  and  about  the  siime  busi- 
ness with  the  deceased,  by  means  of  wires  wound  around  the  two 
links  where  the  chain  broke  and  thus  fastening  them  together ; 
and  in  that  condition  the  car  was  subsequently  used.  About  two 
days  before  the  accident  it  was  discovered  that  the  trap  could  not 
be  drawn  up  flush  with  the  bottom  of  the  car,  and  thus  the  coal 
would  drop  out,  and  then  the  employees  of  the  defendant  in  the 
presence  of  the  deceased  put  boards  over  the  trap  to  prevent  the 
coal  from  running  out,  and  thus  the  car  was  being  used  at  the  time 
of  the  accident  No  one  saw  the  deceased  at  the  precise  time  of 
the  accident,  and  it  is  only  an  inference  that  he  went  upon  the  top 
of  the  car  in. the  discharge  of  his  duties  at  the  time  the  chain  gave 
way  and  he  fell  through., 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  chain  was  im- 
perfectly repaired  by  the  wire  wound  around  the  links,  and  that 
because  of  its  imperfect  condition  it  gave  way,  causing  the  testa- 
tor's death ;  and  the  defendant  was  held  liable  for  a  breach  of  its 
duty  to  furnish  the  deceased  with  a  safe  car  for  his  use. 

We  think  that  upon  the  undisputed  evidence  the  plaintiff  should 
have  been  non-suited.  It  is  undisputed  in  the  evidence  that  the 
deceased  had  the  immediate  charge  of  the  inovement  of  the 
cars  with  which  he  was  engaged.  There  were  cars  in  perfect 
condition  always  in  the  yard  ready  for  use,  and  he  had  the 
selection  of  the  cars  to  be  used.  He  was  not  bound  to  use  an 
imperfect  car,  but  could  at  any  time  select  one  in  proper  condi- 
tion for  his  use,  and  it  was  his  business  to  determine  what  cars 
St.  Rep.,  Yol.  XLIV.        10 
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in  the  yard  should  be  selected  for  his  use.  At  the  time  the 
boards  were  put  in  the  car  to  prevent  the  coal  from  running  out 
his  attention  was  called  to  the  imperfect  condition  of  the  car  by 
one  of  the  employees,  and  he  was  informed  in  very  strong  lan- 
guage of  the  propriety  of  taking  the  car  out  of  the  yaixi.  It  does 
not  appear  affirmatively  that  he  knew  that  the  chain  had  been 
broken,  but  he  could  have  seen  that  it  had  been  if  he  had  looked 
and  made  any  examination.  He  told  one  of  the  defendant's  wit- 
nesses after  the  injury,  and  while  he  was  lying  in  bed  in  his 
house,  that  if  he  had  thrown  the  car  out  he  would  not  have  been 
there.  No  witness  testified  to  the  breaking  of  this  chain  ;  but  it 
appeared  that  it  was  usual  when  the  coal  was  frozen  in  the  bot- 
tom of  a  car,  and  the  chain  could  not  be  moved  and  the  trap 
thus  lowered,  for  the  employees  to  break  the  chain  so  that  the 
trap  could  be  let  down ;  and  the  inference  is  that  this  chain  was 
broken  in  that  way,  as  there  is  no  evidence  justifying  the  infer- 
ence that  it  was  broken  in  any  other  way.  It  was  proved  by  his 
superior,  the  train  master,  under  whose  direction  he  worked,  that 
he  reported  to  him  in  the  winter  of  1888  that  employees  were 
breaking  these  chains  to  let  down  the  trapa  He  was  requested 
to  examine  the  traps  to  see  that  they  were  all  fastened  up  so  that 
the  cars  would  be  safe  to  run,  and  to  be  specially  careful  and 
get  all  the  cars  where  chains  were  broken  together  and  send  them 
to  the  shop  for  repairs,  and  to  see  that  none  of  them  were  used  in 
an  imperfect  conaition. 

He  was  cautioned  not  to  use  any  cars'  that  were  damaged  in  any 
way,  and  itVas  made  his  especial  duty  to  examine  the  cars,  and 
not  to  use  any  that  were  iniperfect,  if  he  found  any  such,  but  to 
send  them  to  the  shop  for  repaiiu  These  instructions  to  the  de- 
ceased were  repeated  from  time,  to  time,  and  thus  it  was  made  his 
business  to  examine  the  cars,  and  see  that  imperfect  cars  were  not 
used.  Another  witness  called  on  the  part  of  the  defendant,  who 
was  its  agent  having  charge  of  all  its  business  at  Poughkeepsie, 
testified  tliat  he  received  orders  from  the  defendant's  superin- 
tendent early  in  January,  1889,  to  be  sure  and  have  the  hopper 
bottoms  of  coal  cars  closed  before  they  were  sent  out  of  the  yard, 
because  there  were  so  many  of  them  being  broken  by  the  men  wedg- 
ing them  out  and  breaking  the  chains,  and  he  told  the  deceased  he 
should  hold  him  responsible  to  have  those  cars  where  they  were 
broken  sent  to  the  shop,  and  have  none  of  them  kept  in  the  yard. 
This  evidence  is  uncontradicted,  and  the  court  and  jury  had  no 
right  to  disregard  it  Thus  we  have  this  state  of  facts :  that  the 
deceased  knew  that  this  car  was  imperfect ;  that  it  was  his  dutj 
not  to  use  it,  but  to  send  it  to  the  shop  for  repairs ;  that  it  was  his 
especial  duty  to  examine  the  cars  and  see  that  they  were  in  good 
order,  and  if  found  out  of  repair,  not  to  use  them,  but  to  send 
them  to  the  shop.  In  negligent  disregard  of  his  duty,  he  used 
this  car,  and  was  mjured,  and  it  is  entirely  clear,  therefore,  that  the 
consequences  of  that  injury  cannot  be  visited  upon  the  defendant 

The  judgment  should,  therefore,  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  event 

All  concur. 
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Baldwin's  Bank  of  Penn  Yan,  App'lt,  v.  John  BL  Butler, 

Impl'd,  Besp't* ' 

(Ckmrt  of  AppeaU,  Filed  April  IS,  ISSe,) 

Affbal — ^New  trial. 

This  court  will  not  consider  an  appeal  from  an  order  of  the  ^eral 
term  affirming  an  order  of  the  trial  judge  setting  aside  a  verdict  and 
granting  a  new  tr.al  on  the  merits  on  the  ground  that  the  verdict  was 
against  evidence. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fifth  department,  modifying  and  affirming  an  order  granting  a  new 
trial  to  defendant  after  a  general  verdict  against  him  at  circuit 

M.  A.  Leary,  for  app  It;  Jno,  Oilleite,  for  resp^ 

Andrews,  J. — It  was  said  in  Young  v,  Davis,  80  N.  Y.,  184, 
that  "  it  is  the  invariable  practice  of  this  court  not  to  review  orders 
made  by  the  supreme  court  granting,  new  trials  on  the  ground 
that  the  verdict  was  either  against  evidence  or  i^inst  the  weight 
of  evidenca"  It  has  since  ^en  repeatedly  held  that  the  jurisdic- 
tion conferred  on  this  court  to  entertain  appeals  from  orders  grant- 
ing or  refusing  new  trials  is  inapplicable  to  jury  cases  where  the 
oraer  was  made  upon  the  facts.  The  general  term  may  review  an 
order  in  such  a  case,  but  there  the  rignt  of  review  ends.  This  is 
an  appeal  from  an  order  of  the  general  teim  affirming  an  order  of 
the  trial  judge  setting  aside  a  verdict  and  granting  a  new  trial  on 
the  merits  on  the  ground  that  the  verdict  was  against  evidence. 
The  order  was  not  a  final  order.  No  exception  was  or  could  be 
taken  to  the  decision  of  the  trial  judge,  and  this  court  deals  with 
exceptions  only,  unless  otherwise  expresslv  provided  in  the  Code. 
The  cases  are  decisive  against  the  right  of  appeal  to  this  court  in 
a  case  like  this.  Folger  v.  Fitzhugh,  41  N.  Y.,  228;  Wright  v. 
Eunier,  46  id.,  409;  Campbell  v.  Page,  50  id.,  658;  Standard  Oil 
Co.  V.  Ins.  Co.,  79  id.,  507. 

The  appeal  should  be  dismissed  for  want  of  jurisdiction. 

All  concur. 

Jahes  H.  McGean,  ExV,  Kesp't,  v.  The  Metropolitan  Ele- 
vated R  Co.  et  al,  App'lts." 

(Owrt  of  Appeals,  Filed  April  18,  1892.) 

1,  Railroad^Elevated— Injury  to  beal  bstatb— Coitvsyance  fbkdino 
AcnoK. 

Plaintiil  conveyed  the  premises  in  question  pending  an  action  against 
defendants,  an  elevated  railway  company,  for  an  injunction  to  restrain 
them  hi  the  operation  of  their  road  past  the  premises  and  for  damages. 
The  deed  reserved  to  plaintiff  •*  all  aam^^  caused,  or  to  be  caused,  by 
the  present,  past  or  future  maintenance  and  operation  of  the  elevated  rail- 
way, ♦  ♦  ♦  and  the  fee  and  easement  ♦  ♦  ♦  occupied  and  in- 
vaded by  the  said  railway  structure."  Held,  that  the  plaintiff,  by  the 
reservation  in  the  grant,  preserved  his  right  to  continue  the  action. 

%.  Same. 

As  to  whether  the  owner  of  real  property  injuriously  affected  by  the 


■See  88  St.  Bep.,  968. 

«  AfEbrming  89  St.  Rep.,  841. 
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maintenaQce  of  an  unlawful  structure  in  the  street  upon  which  his  prop- 
erty abuts  can,  either  before  or  after  suit  brought,  convey  the  entire  prem- 
ises and  reserve  to  himself  the  right  to  maintain  an  action  in  equity  to 
restrain  the  continuation  of  such  structure,  or  for  the  recovery  of  the  per- 
manent damages  to  the  property  by  reason  of  its  maintenance,  gucsre. 

Appeal  from  judgment  of  the  supreme  court,  genei-al  term, 
first  department,  affirming  judgment  for  plaintifi  after  trial  of  issues 
at  special  term. 

Braihard  Talks,  for  app'lts  ;  Eoger  Foster,  for  resp't 

Maynard,  J. — This  action  was  brought  July  19,  1889.  The 
judgment  appealed  from  restrains  the  defendants  from  maintaining 
an  elevated  railway  structure  on  or  in  front  of  plaititiflTs  premises, 
known  as  No.  16i  Division  street  in  the  city  of  New  York.  The 
injunction  is  not  to  be  operative  if  the  defendants  shall  within  one 
month  elect  to  pay  plaintiff  the  sum  of  $1,500,  as  and  for  the 
permanent  damages  to  the  fee  of  the  premises  sustained  by  him 
m  consequence  of  the  appropriation  by  the  defendants  of  the  use 
of  the  street  for  such  a  purpose.  Upon  payment,  or  tender  of 
such  sum  the  plaintiff  is  required  to  execute  a  conveyance  of  the 
property  found  by  the  decision  to  have  been  taken  by  the  defend- 
ants, and  in  case  of  failure  to  execute  such  conveyance  it  is,  in 
substance,  provided  that  the  judgment  of  injunction  shalhhaveno 
force  or  effect  Damages  to  the  amount  of  $500  are  also  awarded 
for  the  injury  to  the  property  during  the  time  intervening  between 
June  10,  1887,  and  March  20,  1890. 

The  rightfulness  of  this  judgment  is  not  questioned  exceptjupon 
a  single  ground.  It  was  proven  by  the  plaintiff  upon  the  trial, 
and  it  has  been  found  by  the  trial  court,  that  after  issue  was  joined 
and  on  March  20,  1890,  the  plaintiff  conveyed  the  premises  to  one 
Eosenbaum,  for  the  consideration  of  $8,800.  It  is,  for  this  rea- 
son, contended  that  plaintiff  was  not,  at  the  time  of  the  trial, 
entitled  to  any  preventive  relief  with  respect  to  these  premises, 
and,  in  the  absence  of  the  right  to  such  relief,  that  the  court  could 
not  retain  jurisdiction  of  the  action  for  the  purpose  of  awarding 
damages  for  past  injuries.  It  is  undoubtedlv  true  that  the 
snbstantive  cause  of  action  in  all  such  cases  is  the  right  to  a  pre- 
vention of  the  continuance  of  the  trespass  upon  plamtiff^s  prop- 
erty by  the  defendants,  but  when  this  right  is  establishea  the 
equitable  jurisdiction  of  the  court  is  complete,  and  it  can  award 
the  injured  party  full  compensation  for  all  the  damages  sustained 
by  the  wrongful  act  sought  to  be  enjoined,  subject  to  the  statutory 
limitations  of  time. 

It  is  eaually  true  that  if  there  is  no  such  right  to  a  preventive 
remedy,  the  matter  of  damages  for  past  trespasses  cannot  be  the 
subject  of  inquiry  in  a  court  of  equity.  Belief  must  be  sought 
in  another  forum.  In  this  connection,  it  is  to  be  observed  that 
the  defendants  do  not  claim  that  the  right  to  this  kind  of  a 
remedy  is  extinguished  by  a  transfer  during  the  pendency  of  the 
action.  Its  existence  is  admitted,  but  it  is  asserted  that  it  has 
been  transferred  by  the  plaintiffs  own  act  to  his  grantee,  and  that 
the  latter  alone  can  prosecute  the  action.  It  would  seem  that  in 
such  a  case  §  756  of  the  Code  of  Civil  Procedure  would  be  a  suffi- 

Digitized  by  VjOOQIC 


€t  App.]  McGean  v.  Thb  Mbtbopolitan  El,  K  Co.  eioL  7T 
cient  answer  to  such  an  objectioa  Tbat  sectioD  provides  that  iii 
case  of  a  transfer  of  interest^  tbe  action  may  be  continued  by  the 
original  party,  unless  the  court  directs  the  person  to  whom  the  in- 
terest is  transfen*ed  to  be  substituted  in  the  action  or  joined  with 
the  original  party,  as  the  case  requires.  The  action  proceeds  in  the 
same  manner  as  if  tlie  conveyance  of  the  property,  which  is  the 
subject  of  the  controversy,  bad  not  been  made,  unless  the  court 
directs  the  grantee  to  be  made  a  party.     Tbe  question  cannot 

Eroperly  be  presented  for  tbe  first  time  upon  tbe  trial  of  tbe  action, 
ut  must  be  brought  to  tbe  attention  of  tbe  court  either  by  motion 
or  by  a  supplemental  pleading.  Tf  tbe  defendant  has  not  had 
tbe  means  of  knowing  tnat  tbe  plaintifiE  has  parted  with  his  title 
to  tbe  subject  matter  of  the  action  until  the  fact  is  disclosed  upon 
the  trial,  and  he  desires  to  have  tbe  new  party  in  interest  substi- 
tuted for  or  joined  with  the  original  plaintiflE,  he  can  move  to  have 
the  trial  arrested  until  the  necessary  steps  can  be  taken  for  that 
purpose,  and  the  trial  court  can  suspend  the  proceedings,  if,  in 
the  exercise  of  a  sound  discretion,  it  is  satisfied  that  the  adoption 
of  such  a  course  is  necessary  for  tbe  protection  of  the  defendant 
It  is  not  seen  how,  ordinanfy,  the  defendant  is  prejudiced  by  a 
transfer  of  the  plaintiffs  interest  pendente  lite^  unless  there  is  some 
<^uestion  of  the  solvency  of  the  parties  involved.  A  judgment 
recovered  against  the  original  party  would  as  effectually  conclude 
his  assignee  after  suit  brought  upon  all  the  issues  litigated  as  if 
the  latter  had  been  substituted  in  place  of  his  assignor.  The 
{Statute  makes  no  distinction  in  this  respect  between  actions  at 
law  and  in  equity,  provided  the  cause  of  action  is  assignabla 
SU)ry's  Equity  Pleadings,  §  156. 

This  view  aoes  not  militate  against  the  rule  which  authorizes 
<x)urt3  of  equity,  where  they  have  once  obtained  jurisdiction  of 
a  caude,  to  administer  all  the  relief  which  the  nature  of  the 
case  and  the  facts  require,  and  to  bring  such  relief  down  to  the 
close  of  the  litigation  between  thepartiea  The  subject  of  the 
controversy  remains  unchanged;  which  is  the  unlawful  appro- 
()riation  oi  certain  rights,  or  easements,  which  are  appurtenant 
or  incident  to  the  premises  designated  in  tbe  complaint^  and  if 
the  decree  rendered  concludes  the  owner  of  the  property,  who- 
ever he  may  be,  it  matters  not  that  the  title  has  shifted  during 
tbe  progress  of  the  action. 

But  in  the  present  case  the  plaintiff  has  not  parted  with  his 
title  to  the  cause  of  action,  or  to  the  entire  property  to  which  it 
relates.  His  deed  to  Rosenbaum  contains  the  following  import- 
ant reservations:  ^'Reserving  to  the  vendor  all  damages  to  said 
property  caused  or  to  be  caused  by  the  present,  past  or  future 
maintenance  and  operation  ol  the  elevat^  railway  on  Division 
street  as  now  constructed,  and  all  the  fee  and.  easement  in 
Division  street  now  or  heretofore  or  hereafter  occupied  and  in- 
vaded by  the  said  elevated  railway  structure,  when  maintained 
and  operaXeA  as  aforesaid,  and  the  conveyance  is  made  subject 
to  the  said  reservation  to  the  said  party  of  tbe  first  part,  his  heirs, 
executors  and  administrators." 
He  has  thus  retained  all  the  title  which  he  ever  had  to  the 
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rights  and  easements  appropriated  bjr  the  defendants  and  to  the 
fee  of  one-half  of  the  street  in  width  in  front  of  No.  15^  Division 
street  This  street  was  laid  out  iu  1765j  under  articles  of  agree- 
ment between  Henxy  Rutgers  and  James  DeLancey,  who  owned 
the  lands  which  it  traverses,  by  the  terms  of  which  it  was  mutu- 
ally covenanted  that  it  should  De  laid  out  on  the  division  line  be- 
tween their  respective  farms,  and  each  granted  to  the  other  a 
fee  interest  in  that  half  of  the  street  immediately  abutting  upon 
the  grantee's  property,  subject  to  the  right  of  the  public  to  use 
the  same  as  a  highway  ;  and  each  conveyed  to  the  other  an  ease- 
ment of  light,  air  and  access  in  the  remamder  of  the  street  The 
decision  of  this  court  in  Henderson  v.  N,  Y.  Central  R  R  Co,^  78 
N.  Y.,  423,  thus  becomes  directly  applicable 

In  that  case  the  plaintiff,  when  he  brought  the  action,  was  the 
owner  of  some  of  the  abutting  lots  and  also  of  the  fee  of  the 
street,  subject  to  the  public  easement  therein  for  the  purposes  of  a 
highway.  Before  the  action  was  brought  the  plaintiff  had  sold 
some  of  the  lots  and  before  the  last  trial  of  the  action  had  sold 
and  conveyed  the  remaining  lots,  reserving,  however,  the  fee  of 
the  street  and  the  damages  to  the  adjacfent  property,  both  past  and 
prospective;  and  it  was  held  that  his  right  to  the  equitable  inter- 
ference of  the  court  for  his  protection  against  the  encroachments 
of  the  defendants  was  not  thereby  affected,  and  the  court  decreed 
a  perpetual  injunction,  unless  the  defendants  paid  the  amount 
found  by  the  referee  to  be  a  fair  compensation  for  the  additional 
burden  imposed  upon  his  property.  It  is  true,  there  is  not  a  sep- 
arate finding  in  this  case,  as  there  was  there,  as  to  the  value  of  the 
fee  of  the  street  or  its  depreciation  in  consequence  of  its  occupa- 
tion by  the  defendanta  3ut  it  is  not  seen  how  the  application  of 
the  principle  is  in  any  wise  affected  by  this  omission.  It  has  been 
found  that  the  existence  and  use  of  the  defendants'  structure  and 
its  threatened  continued  use  has  permanently  damaged  the  fee 
value  of  the  entire  premises  to  the  amount  of  at  least  fifteen  hun- 
dred dollara  There  was  no  request  to  find,  separately,  the 
amount  of  permanent  damage  to  the  fee  of  the  street  and  to  the 
property  conveyed  by  the  plaintiff. 

They  are  so  connected  that  a  separate  finding  as  to  each  might 
be  difficult,  if  not  impracticable.  As  the  right  to  the  damages  to 
both  pieces  of  property  was  still  in  the  plaintiff,  such  a  finding 
was  unnecessary.  So  long  as  the  ownership  of  the  fee  of  the 
street  and  of  the  damages  to  the  adjacent  property  remained  in 
the  same  person,  equity  would  not  permit  the  defendants  to  ac- 
auire  a  rignt  to  maintain  its  structure  in  the  street  without  paying 
wie  damages  to  the  adjacent  property  which  the  erection  and 
maintenance  of  such  structure  have  inflicted  upon  it 

This  view  is  in  harmony  with  the  well  settl.ed  rules  of  equitable 
jurisprudence  No  principle  has  been  more  frequently  asserted^ 
or  is  so  well  established,  as  that  when  a  court  of  equity  has  juris- 
diction over  a  cause  for  any  purpose,  it  may  retain  the  cause  for 
all  purposes  and  proceed  to  a  final  determination  of  all  the  matters 
at  issue.  To  such  an  extent  has  the  doctrine  been  carried  that  it 
has  been  declared  that  if  the  controversy  contains  any  equitable 
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feature,  or  requires  any  purely  equitable  relief  belonging  to  the 
exclusive  jurisdiction  of  equity,  or  pertaining  to  the  concurrent 
jurisdiction  of  equity  and  law,  and  a  court  of  equity  thus  acquires 
a  partial  cognizance  at  the  action,  it  may  go  on  to  a  complete  ad- 
jaaication  and  establish  purely  legal  rights  andgrantlegal  remedies 
which  would  otlierwise  be  beyond  the  scope  of  its  authority. 
Pomeroy's  Eq.  Juris.,  §§  l81,  231,  242.  So  long  as  one  of  the 
grounds  of  equitable  interference  in  this  class  of  cases  is  the  avoid- 
ance of  a  multiplicity  of  suits,  this  rule  must  prevail.  The 
plaintiff  being  entitled  to  a  decree  restraining  the  defendants  from 
the  unlawful  use  of  the  street  in  which  he  still  has  an  interest,  it 
was  the  duty  of  the  court  to  award  him  all  the  damages  sustained 
in  consequence  of  such  unlawful  use.  As  to  the  permanent 
damages  for  the  injury  to  the  fee,  the  d(;fendants  are  not  com- 
pelled by  this  judgment  to  pay  them.  They  have  been  ascer- 
tained and  payment  of  them  provided  for  as  a  favor  to  the  defend- 
ants, and  as  a  condition  upon  which  they  may  be  relieved  from 
the  disastrous  consequences  to  their  business  which  must  result 
from  the  maintenance  of  the  perpetual  injunction,  to  which  in 
strict  equity  the  plaintiff  js  entitled.  The  defendants  are  not 
harmed,  but  favored  by  such  a  disposition  of  the  cause.  Further 
litigation  is  avoided  and  a  perfect  right  acquired  to  maintain 
in  the  street  in  front  of  these  premises  what  has  hitherto  been  an 
illegal  and  unauthorized  structure.  The  grantee  of  the  plaintiff 
has  no  interest  in  the  subject  of  this  controversy.  He  has  taken 
liis  conveyance  with  a  reservation  to  the  plaintiff  of  the  fee  of 
tlie  street  and  the  permanent  damages  to  the  adjoining  property. 
Presumably,  to  the  extent  of  the  value  of  the  rights  thus  reserved, 
the  cost  of  the  property  to  him  has  been  proportionately 
diminished.  He  is  estopped  by  the  reservation  in  his  deed, 
which  is  to  be  given  tne  same  effect  as  a  direct  grant,  from 
asserting  any  title  to  any  part  of  this  cause  of  action,  or  to  the 
rights  which  the  defendants  will  acquire  under  the  judgment, 
which  puts  them  in  privity  of  title  with  the  plaintiff. 

We  nave  not  considered,  and,  in  view  of  the  peculiar  features 
of  this  case,  we  deem  it  unnecessary  to  consider  or  determine  the 
abstract  question,  whether  the  owner  of  real  property  injuriously 
affected  by  the  maintenance  of  an  unlawful  structure  in  the  street 
upon  which  his  property  abuts  can,  either  before  or  after  suit 
brought,  convey  tne  entire  premises  and  reserve  to  himself  the 
right  to  maintain  an  action  in  equity  to  restrain  the  continuance 
of  such  structure,  or  for  the  recovery  of  the  permanent  damages 
to  the  property  by  reason  of  its  maintenance.  Such  question 
must  be  reserved  until  it  arises  in  concrete  form.  In  the  present 
case  the  grantor  has  retained  title  to  a  part  of  the  fee  of  the  prem- 
ises, and  unquestionably  sufficient  to  preserve  intact  the  jurisdic- 
tion of  a  court  of  equity. 

The  judgment  must  be  affirmed,  with  costa 

All  concur. 
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John  Glenn,  Trustee,  App'lt,  v.  David  J.  Garth  ei  aL,  Impl'd^ 

Resp'ta* 

(Churi  qf  Appeals,  Filed  April  IS,  189S,) 

8T0CKB— TrAKBFBR  WITHOUT  AUTHORITY  TO  BROKER'S  NAME. 

One  F.,  desiring  to  obtain  stock  in  a  Virginia  company,  applied  to  de- 
fendants. New  York  brokers,  accustomed  to  buy  on  margin,  to  buy  and 
oanr  it  for  faim.  At  F.'s  suggestion  the  stock  was  picked  up  in  Baltimore 
by  McE.,  who,  by  mistake,  caused  the  stock  purchased  to  be  trans- 
ferred on  the  books  to  defendants.  When  the  certificate  reached  defend- 
ants they  wrote  McE.,  after  paying  therefor,  repudiating  tlie  transfer  and 
directing  him  to  sell  and  retransfer  the  stock,  and  in  order  to  enable  him 
to  do  so  diefendants  signed  an  assignment  in  blank,  and  he  sold  it,  but  it 
was  not  retransferred  on  the  books.  The  corporation  having  failed,  the 
assignee  seeks  to  compel  defendants  to  pay  eighty  per  cent,  the  amount 
remaining  unpaid  upon  their  stock.  Held,  that  defendants  never  became 
stockholders  and  were  not  liable  for  such  unpaid  assessment  upon  the 
stock.     . 

Appeal  from  judgment  of  the  supreme  court,  general  term,. 
first  department,  granting  new  trial  upon  exceptions  ordered  to 
be  heard  in  the  first  instance  at  general  term,  a  verdict  having 
been  directed  for  the  plaintiff. 

Burton  K  Harrison  and  John  Howard^  for  app'lt ;  W.  W,  Mac- 
Farland  and  Wm.  C.  Clapton^  for  resp'ts. 

Finch,  J. — This  action  rests  upon  contract  Its  foundation  is 
an  express  agreement  between  the  corporation  on  the  one  side  and 
the  defendants  on  the  other.  It  depends  upon  a  created  and  ex- 
isting contract  relation  from  which,  and  from  which  alone,  can 
spring  the  liability  allied.  Mohan  v.  Maa/^  51  N.  Y.,  156  ;  Mat- 
ter of  Beciprociiv  Bank,  22  id.,  9 ;  Kei/ser  v.  i/tte,  133  U.  S.,  138- 
To  establish  that  relation,  it  must  appear  that  the  minds  of  the 
parties  met,  that  the  defendants  agreed  to  be  and  become  stock- 
holders in  the  corporation  with  the  privileges  and  responsibilities 
of  that  relation,  and  that  the  corporation  accepted  them  as  such. 
The  former  could  not  be  put  in  that  pjosition  against  their  will, 
without  their  consent,  by  the  unauthorized  and  unratified  act  of 
a  third  person,  for  in  such  case  there  would  exist  no  contract  re- 
lation, no  mutuality  of  agreement,  but  simply  a  mistake,  or  a 
wrong,  which  the  defendants  might  ratify  and  condone,  or  repu- 
diate and  reject  The  judgment  of  the  general  term  which  re- 
versed that  rendered  by  the  trial  court  in  favor  of  the  plaintiff 
rests  upon  this  doctrine,  and  holds  that  the  defendants  never  took 
upon  themselves  the  contract  relation  of  stockholders  in  the  Vir- 
ginia corporation,  and  we  are  to  determine  whether  that  fact  ap- 
pears without  either  proof  or  admissible  inference  to  the  contrary, 
since  the  reversal  was  for  error  of  law,  and  founded  upon  ex- 
ception& 

The  facts  established  were  the  following :  The  corporation  was 
created  under  the  laws  of  the  state  of  Virginia,  with  a  capital 
stock  fixed  at  $5,000,000,  of  which  but  twenty  per  cent  had  been 
actually  paid  in.  The  remaining  eighty  per  cent  was  payable 
by  the  stockholders  whenever  called  for  by  the  company,  and 

I  Affirming  99  8t  Rep.»  478. 
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upon  suet  call  became  a  debt,  and  due  in  accordance  with  the 
terms  of  the  lawful  demand. 

That  corporation  supplanted  and  superseded  a  prior  organiza- 
tion of  similar  plan  and  purpose,  but  with  a  much  smaller  capital 
stock  ;  and  among  the  corporators  of  the  earlier  company  was 
one  Ficklin,who  maybe  supposed  to  have  known  and  understood 
the  financial  condition  and  prospects  of  each  company.  He  de- 
sired to  purchase  some  of  the  stock  of  the  new  corporation,  but 
lacking  the  necessary  funds,  applied  to  the  defendants  to  buy  it 
and  carry  it  for  him.  The  latter  were  bankers  and  brokers,  in  the 
daily  habit  of  carrying  stocks  upon  a  margin  and  conducting  such 
business  in  one  uniform  and  customary  manner.  Buying  for 
others,  and  not  for  investment,  they  never  caused  the  stock  pur- 
chased to  be  transferred  to  themselves  upon  the  corporate  books, 
and  never  intended  to  be  and  never  became  stockholders  in  the 
companies  whose  securities  or  certificates  they  handled.  What 
they  bought,  or  held  as  collateral,  was  always  the  certific^be  of 
some  stockholder,  assigned  in  blank,  and  which  might  pass, 
through  many  hands  before  a  transfer  on  the  books  of  the  com- 
panies. By  this  process  they  bought  and  held  the  right  to  become 
stockholdei's ;  the  potential  authority  and  opportunity  to  assume 
that  relation ;  but  were  equally  at  liberty  not  to  do  so ;  at  least  in 
all  cases  where  the  corporate  law  recognized  no  transfer  except 
upon  the  corporate  books.  Before  such  transfer  the  defendants 
were  in  one  sense  holders  of  stock,  but  not,  in  their  relation  to 
the  corporations,  stockholdera  To  these  brokers,  doing  business 
in  this  manner,  Ficklin  applied  to  buy  for  him  the  stock  of  the 
transportation  company  and  carry  it  for  him  upon  a  margin;  and 
they  assented,  knowing  the  stock  to  be  assessable  and  not  listed;. 
and  both  parties  contemplating  an  ownership  by  the  customer  and 
a  lien  or  hypothecation  as  the  interest  of  the  broker.  Whatever 
purchase  was  made  by  the  latter  was  meant  to  be  as  agent  for  the 
customer  and  not  as  owner.  It  was  at  Ficklin^s  suggestion  that 
the  stock  was  picked  up  in  Baltimore  and  most  of  it  tnrough  the 
agency  of  McKim.  Wno  directed  him  to  buy  is  not  entirely  cer- 
tain. The  strong  probabilities  are  that  it  was  Ficklin,  but,  who- 
ever it  was,  the  order  ffiven  was  to  buy  the  stock  for  the  account. 
of  the  defendants  and  send  the  certificates  and  bill  to  them. 
There  is  no  pretense  that  any  direction  or  authority  was  given  by 
anybody  to  McKim  to  cause  the  stock  to  be  transferred  upon 
the  booKS  of  the  company  ;  whether  the  order  was  given  by  one 
of  the  defendants  or  .by  f^icklin  it  did  not  extend  to  such  a  trans- 
fer, and  could  not  have  done  so  without  violating  the  actual  con- 
tract made  and  the  proved  intention  of  the  parties. 

But  at  this  point  McKim  made  a  mistaKC  without  which  the 
present  litigation  would  have  been  impossible,  and  upon  which  the 
whole  claim  of  the  plaintiff  rests.  He  caused  the  stock  purchased 
to  be  transferred  to  the  defendants  upon  the  books  of  the  com- 
pany. He  did  so  honestly  enough,  but  without  authority  or  di- 
rection and  solely  by  reason  of  his  ignorance  of  the  actual  facts 
and  his  misinterpretation  of  the  purpose  of  the  parties.  His  act 
&r.  Rkp.,  Vol.  XLIV.        11 
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4id  not  make  the  defendants  stockholders.  He  was  not  em- 
powered to  make  any  such  contract  or  establish  any  such  relation ; 
and  could  not  impose  it  upon  them  by  an  act  which  was  in  no 
sense  theirs.  The  defendants  could  only  become  responsible  for 
it  by  estoppel  or  ratification.  There  never  was  any  basis  for  an 
^(juitable  estoppel.  Neither  the  company  nor  any  of  its  creditors 
did  anything  or  forbore  anything  upon  the  faith  or  because  of 
the  appearance  of  ownership  in  the  defendants.  The  case  is 
bare  of  any  such  prool  The  question  raised,  however,  is  one  of 
ratification,  and  grows  out  of  the  subsequent  action  of  the  de- 
fendants. When  the  certificate  reached  them  they  discovered 
McKim's  mistake.  Garth  wrote  to  him  repudiating  the  transfer 
and  denying  his  authority  to  make  it,  and  directing  him  as  a 
means  of  undoing  the  mischief  to  sell  and  transfer  the  whole  four 
hundred  and  ninety  shares.  To  enable  him  to  do  so,  in  accord- 
ance with  established  forms,  the  defendants  signed  and  executed 
an  assignment  in  blank  of  the  stock  transferable  by  delivery,  and 
McKim  sold  it,  but  it  was  not  transferred 'upon  the  corporate 
books.  Before  that  could  have  been  done,  or  at  all  events  before 
it  was  done,  the  corporation  failed  and  made  a  general  assign- 
ment to  trustees  for  the  benefit  of  creditors,  and  no  transfer  on 
the  books  having  been  accomplished,  the  defendants  are  sought 
to  be  charged  as  stockholders  with  the  whole  eighty  per  cent 
remaining  unpaid  upon  the  stock  subscriptions,  l^he  question, 
therefore,  culminates  in  the  legal  effect  of  the  conduct  of  the  de- 
fendants, and  becomes  an  inquiry  whether  their  act,  intended  as 
a  repudiation,  meant  to  undo  what  had  been  done  and  so  de- 
•clared  and  described  at  the  time,  must  nevertheless  because  of 
its  form  be  deemed  evidence  of  an  assent  never  in  truth  given. 
In  considering  that  question  we  may  proceed  upon  the  actual 
facts,  and  unhampered  by  any  equities  founded  upon  their  false 
appearance,  since  none  such  existed. 

It  is  first  said  that  the  defendants  paid  McKim  for  the  stock 
after  they  had  received  the  certificates  and  with  full  knowledge 
of  their  form.  I  think  the  evidence  makes  reasonably  possiole 
such  an  inference,  and  so  accept  it  as  a  fact  But  such  payment 
it  was  the  duty  of  the  defendants  to  make  and  the  right  of  Mc- 
Kim to  require,  notwithstanding  the  mistake  made.  His  fault 
was  not  in  buying  the  stock ;  he  was  authorized  to  do  that ;  and 
the  defendants  were  bound  to  reimburse  him.  The  mistaken 
form  of  the  certificates  justified  a  demand  for  correction,  but  not 
a  refusal  to  pay  as  between  defendants  and  McKim,  and  such  a 
correction  would  be  consistent  with  the  purchase  by  the  agent 
and  the  payment  by  the  principal.  That  payment  was  a  confir- 
mation of  the  authorized  purchase,  but  not  a  ratification  of  the 
unauthorized  act  which  followed  it.  That  was  repudiated  at  the 
very  time  of  the  payment,  and  consistently  with  it  both  to  Mc- 
Kim, the  broker,  and  Ficklin,  the  general  owner. 

But  greater  reliance  is  placed  upon  the  action  which  followed. 
•As  hns  been  explained,  the  defendants,  instead  of  returning  the 
<5ertificates  to  McKim  with  a  demand  that  their  form  be  changed, 
assigned  them  in  blank  and  required  him  to  sell  them.     Unex- 
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plained,  the  act  recognized  an  ownership  and  the  existing  transfer 
to  the  defendants,  and  was  imprudent  exactly  for  that  reason. 
Why  they  did  so  we  can  easily  see.  They  must  have  realized 
that  McKim  might  be  unable  to  procure  a  cancellation  of  the 
transfer  on  the  books,  or  meet  with  delay  and  possibly  liti^tion 
in  the  efiEort;  and  that  if  the  certificates  were  delivered  to  Ficklin 
to  be  Festered  in  his  name  and  then  be  assigned  by  him  in  blank 
to  defendants,  they  would  be  left  without  security  m  the  interim. 
Both  raetliodB  of  procedure,  although  acts  of  disaffirmance  and 
repudiation,  would  require  an  assignment  by  the  defendants  of 
the  formal  record  title  in  them.  The  company  would  naturally 
require  it  for  their  safety  and  to  preserve  the  regularity  of  their 
books,  if  a  cancellation  was  sought ;  and  it  would  be  equally  ne 
cessary  in  order  to  put  title  in  Ficklin.  In  carrying  out  those 
methods  of  correction  and  disaffirmance,  the  formal  assignment  of 
the  forra^  title,  instead  of  proving  ownership,  would  be  an  ele- 
ment in  the  disclaimer  of  ownership. 

The  method  of  an  immediate  sale  involved  in  the  same  way  a 
transfer  of  the  same  formal  legal  title,  and  when  done,  not  as  a 
confirmation  of  ownership,  but  as  a  method  of  changing  the 
r^stry  of  the  company  with  a  view  of  correcting  the  false  appear- 
ance of  ownership,  I  can  see  no  reason  for  deeming  it  a  confirma- 
tion or  ratification.  For  what  is  a  ratification  where  no  rights  of 
third  persons  are  involved  ?  It  implies  a  conscious  and  intended 
approval  of  the  act  dona  It  rests  upon  the  actual  and  existing 
purpose  to  make  such  approval.  Hence,  the  courts  say,  that  it 
must  occur  with  full  knowledge  of  all  the  facts.  It  rests  in  the 
intention,  where  the  question  is  between  the  original  parties,  and 
depends  upon  the  fact  aijd  not  upon  appearancea  In  this  case 
we  know  that  the  intention  was  to  disaffirm  and  repudiate  the  ap- 
parent contract  relation  seemingly  established  by  the  mistaken  ac- 
tion of  McKim  and  that  the  assignment  in  blank  for  purposes  of 
sale' was  not  meant  to  affirm  the  apparent  ownership,  but  to 
transfer  the  formal  legal  title  put  in  the  defendants  against  their 
will  The  facts  show  without  contradiction  that  the  defendants 
never  entered  into  the  contract  relation  with  the  corporation  of 
stockholders  therein,  but  on  the  contrary  refused  to  be  put  in  that 
position  and  acted  with  a  view  to  undo  and  alter  the  appearances 
m  such  direction  which  occurred  without  their  consent  As  be- 
tween the  original  parties  that  could  not  be  deemed  a  ratification 
which  was  accompanied  by  a  refusal  to  ratify  and  a  declared  purpose 
to  undo  the  unauthorized  act  The  form  adopted,  by  itself  and  un- 
explained, would  tend  to  an  inference  of  ratification,  but  it  is  not 
left  unexplained.  The  actual  truth  is  established  and  that  truth 
must  prevail  over  the  form  adopted  as  between  parties  who  have 
not  been  misled  to  their  harm  by  the  form  of  the  transaction  as 
distinguished  from  its  substance. 

But  it  is  further  claimed  that  under  the  statutes  of  Virginia,  as 
expounded  by  their  courts,  the  transfer  upon  the  books  of  the 
company  is  conclusive  upon  the  defendants  and  makes  them  stock-  • 
homers  at  least  as  to  creditors,  irrespective  of  the  circumstances 
cl  the  registry.     It  is  obvious  that  any  enactment  which  enabled 
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a  wrongdoer  to  load  upon  a  stranger  the  heavy  responsibilities  of 
a  st(x;Kholder  without  his  knowledge  or  assent  would  be  an 
outrage  upon  the  rights  of  the  individual  not  to  be  expected. 
The  statutes  of  Virginia  accomplish  no  such  wrong,  but  operate 
reasonably  within  certain  well  defined  limits.  We  are  referred  to 
the  Code  of  1860,  chap.  67  and  §  27.  That  r^ulates  the  rights  of  the 
assignor  of  stock  appearing  as  owner  upon  the  corporate  books 
relatively  to  his  assignee  who  does  not  so  appear  and  to  the  cred- 
itors of  and  subsequent  purchasers  from  the  former,  and  vests  the 
title  m  the  assignee,  not,  let  it  be  observed,  for  all  purposes,  but, 
"  so  far  as  may  be  necessaiy  to  effect  the  purpose  of  the  sale, 
pledge,  or  other  disposition,"  and  subject  to  the  provisions 
of  the  twenty-fifth  section.  That  is  in  these  words :  "  A  person, 
in  whose  name  shares  of  stock  stand  on  the  books  of  the  com- 
pany, shall  be  deemed  the  owner  thereof  as  regards  the  company." 
xhe  plain  meaning  is,  that  the  corporation  which  has  acknowl- 
•edged  the  ownership  and  accepted  its  evidence  and  admitted  it 
upon  its  records  shall  not  be  at  liberty  to  dispute  it:  Its  mean- 
ing is  not  that  it  shall  be  conclusive  against  the  alleged  stock- 
iolder.  Indeed  in  Vandervjerken  v.  Olenn^  85  Va,  9,  the  court 
state  the  rule  to  be  that  the  record  upon  the  corporate  books  is 
prima  facie  evidence  of  the  ownership,  and  after  examining  all 
the  cases  referred  to.  I  find  none  which  venture  any  further.  In 
Magruder  v.  Colston,  44  Maryland,  860,  the  pledgee  of  stock  had 
himself  caused  it  to  be  registered  in  his  own  name  as  owner, 
and  became  a  stockholder  by  his  conscious  and  voluntary  act  and 
assent  as  respected  the  company  and  its  creditora  And  in  McKim 
V.  Olenuj  66  Maryland,  482,  reliance  was  put  upon  the  transfer 
•on  the  books  largely  upon  the  ground  that  th^re  was  no  founda- 
tion for  saying  that  the  transfer  was  made  without  authority. 

If  in  some  of  the  cases  there  were  expressions  indicatmg  an 
approach  to  the  idea  of  an  equitable  estoppel  upon  the  ground 
that  creditors  might  be  presumed  to  have  trusted  the  company 
upon  the  faith  of  the  apparent  ownership,  they  did  not  in  the  enS 
rest  upon  it,  because  in  every  instance  the  transfer  on  the  books 
was  shown  to  be  the  defendant's  conscious,  voluntary  and  intended 
act  and  not  the  representation  of  a  falsehood.  Here  the  trustee 
who  sues  represents  the  corporation  and  the  whole  body  of  its 
creditors.  I  cannot  find  even  that  any  creditor  became  such  after 
the  transfer  by  McKim,  or  with  knowledge  of  the  names  of  the 
stockholders,  or  that  anybody,  up  to  the  moment  of  the  failure 
and  of  the  trust  deed  which  fixed  all  the  creditors'  rights,  did 
anything  or  forbore  anything  upon  the  faith  of  an  ownership  of 
stock  by  the  defendant.  We  may  stand,  therefore,  as  did  the 
general  term,  upon  the  truth  of  the  transaction  as  proved  and  es- 
tablished. The  presumption  which  might  have  flowed  from  the 
form  of  the  transaction  disappears  upon  the  explanation  made, 
and  in  view  of  the  substantial  truth  proved  by  the  evidence. 

The  order  should  be  affirmed,  with  costs,  and  with  judgment 
absolute  against  the  plaintiff  upon  the  stipulation. 

All  concur. 


Digitized  by  VjOOQIC 


Ct  App.]        Bryant  v.  The  Town  op  Eandolph.  85 

Samuel  Bryant,  AdmV,  Eesp't,  v.  The  Town  of  Randolph, 

App'lt* 

{Qmrt  of  Appeals,  Filed  April  12, 1892,) 
1.  NiGUQENCB— Highways— Barbibbs  at  bbidob  appboachbi— LiABiLrnr 

OF  TOWN. 

In  making  its  crossing  a  railroad  elevated  a  highway  twelve  feet  in  18<K>, 
leaving  it  twelve  feet  wide  at  the  top  and  without  railing  or  barrier.  Plain- 
tilTs  intestate,  while  descending  the  steep  incline  with  a  heavy  load,  and 
while  upon  the  railroad  Uinds,  was  killed  by  the  overturning  of  his  wagon 
through  the  wheels  cutting  into  the  loose  gravel.  The  approaches  to  the 
cros^ng  were  unsafe  and  dangerous.  Held,  that  the  town  was  liable  for 
the  om&sion  of  the  commissioner  in  failing  to  erect  barriers. 

%  Samb. 

The  duty  imposed  upon  railroads  by  Laws  1850.  chap.  140,  to  restore 
the  approaches  to  a  railroad  bridge  does  not  relieve  the  commiasioners  of 
highways  from  the  care  and  control  of  the  approaches  to  railroad  oroosings, 
idmough  constructed  by  the  railroad  company  as  part  of  its  statutory 
duty. 

This  action  was  brought  to  recover  damages  occasioned  by  the 
<leath  of  George  A.  Bryant  by  the  overturning  of  a  wagon  loaded 
with  bark  on  a  pHiblic  highway,  in  the  town  of  Randolph,  on  the 
'23d  day  of  September,  1887.  The  deceased  was  a  young  man 
nineteen  years  of  age,  and  on  the  morning  of  the  day  mentioned 
he  started  two  miles  south  of  the  place  where  the  New  York, 
Pennsylvania  &  Ohio  Railroad  crosses  the  intersection  of  two  pub- 
lic highways  in  the  town,  with  a  te<am  and  wagon  loaded  with 
hemlock  bark,  to  go  to  the  village  of  East  Randolph,  which  lies 
about  two  miles  north  of  the  railroad. 

The  railroad  was  constructed  in  1860,  and  crossed  the  two  high- 
ways about  twelve  feet  above  their  original  grade  Tliis  rendered 
necessary  the  raising  of  the  surface  of  each  of  the  highways  as 
they  approached  the  crossing,  both  on  the  north  and  south,  so 
as  to  enable  travelers  to  cross  the  track  of  ihe  railroad.  The 
railroad  company  thereupon  constructed  embankments  in  the 
highway  on  each  side  of  the  crossing  twelve  feet  high  at  the 
intersection  of  the  highways  and  the  crossing,  and  descending 
northerly  and  southerly  from  thence  until  the  original  grade  of 
the  highways  was  reached.  The  embankments  from  a  point  a 
few  feet  from  the  crossing  were  eleven  to  twelve  feet  wide,  and 
travel  was  practically  confined  to  the  space  on  the  top  of  the 
embankmenta  The  sides  were  left  unguarded  by  any  railing 
or  other  barrier. 

Owing  to  the  angles  at  which  the  highways  approached  the 
crossing,  a  person  ariving  from  the  south  approacned  the  cross- 
ing on  a  curve  to  the  left,  and  on  reaching  the  crossing  was 
required  to  make  a  curve  to  the  right,  and  then  another  curve 
to  the  left,  in  order  to  follow  the  road  to  East  Randolph. 

The  intestate  reached  the  crossing  on  his  way  north,  and  after 
passing  over  the  crossing  drove  so  near  the  edge  of  the  embank- 
inent  that  the  right  hind  wheel  of  the  wagon  commenced  to  cut 
<iown  into  the  loose  gravel  on  the  west  side,  and  finally  the  wagon 
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overturned  and  the  intestate  received  the  injurv  of  which  he  died. 
The  intestate  was  seated  on  the  top  of  his  load  on  the  right  hind 
side,  just  forward  of  the  right  hind  wheel  of  the  wagon,  holding 
the  reins,  and  in  reach  of  a  brake  connected  with  the  axle  of  the 
wagon,  in  which  position  he  could  see  the  top  of  the  hoi-ses*  ears, 
but  not  their  bodiea  It  appears  that  drivers  sometimes  sat  in  the 
position  occupied  by  the  intestate,  and  sometimes  near  the  front 
wheel,  in  which  case  they  would  operate  the  brake  by  means  of  a 
rope  attached  to  the  lever,  and  a  loop  in  which  the  foot  was  placed. 
It  was  shown  that  the  intestate  was  a  careful  driver,  acquainted 
with  the  management  of  horses ;  that  he  was  familiar  with  the 
road,  and  that  the  team  he  drove  was  steady  and  manageable; 

The  traveled  part  of  the  embankment  was  firm  six  to  eighteen 
inches  from  the  edge  on  the  west  side.  It  had  rained  from  twenty- 
four  to  thirty-six  hours  before  the  accident,  and  it  may  be  inferred 
that  the  side  of  the  embankment  was  softened  by  the  rain.  Maps 
were  introduced  showing  the  course  of  the  wagon  after  it  passed 
the  crossing,  as  indicated  by  the  tracks  made  by  the  wheek,  and 
from  which  it  appeared,  as  claimed  by  the  plaintiff,  that  the  horse& 
were  properly  in  the  track,  and  that  the  wheels  on  the  near  side 
of  the  w^on  both  commenced  to  cut  down  in  the  beaten  track, 
and  that  tne  front  wheels  remained  in  their  proper  position  until, 
by  the  cutting  down  of  the  hind  wheel  more  and  more,  the  front 
wheels  were  drawn  over  and  the  wagon  overturned. 

The  claim  to  charge  the  town  of  Randolph  is  based  upon  the 
alleged  negligence  of  the  commissioner  of  nighways  in  omitting 
to  observe  due  care  in  protecting  the  embankment  by  a  railing  or 
barrier,  or  otherwise,  so  as  to  render  it  safe  for  pubuc  travel.  It 
was  also  claimed  that  in  1886  the  commissioner  of  highways,  in 
attempting  to  improve  the  road,  had  rendered  it  more  dangerous 
than  it  was  befora  The  embankments  had  continued  as  they  were 
constructed  in  I860  until  1866.  It  is  not  seriously  questioned 
that  the  crossing  was  difficult  and  dangerous  for  loaded  teanas  by 
reason  of  the  curves  and  the  narrowness  of  the  embankments. 

The  plaintiff's  counsel  offered  to  prove  that  in  repeated  instances^ 
prior  to  the  accident,  in  question,  accidents  had  occurred  ta 
travelers  and  teams  from  the  condition  of  the  highway  at  this 
point,  but  the  proof  waa  excluded  on  the  defendant's  objection. 

It  is  conceded  that  the  commissioner  of  highways  had  sufficient 
funds  to  make  any  reparation  required. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  judgment 
entered  thereon  was  affirmed  by  the  general  term. 

William  H.  Henderson,  for  app'lt ;  Frank  W.  Stevens,  for  resp't. 

Andrews,  J. — The  act  of  1881,  chap.  700,  imposes  upon  the 
several  towns  of  the  state  liability  for  any  damages  occasioned  to 
persons  or  property  by  reason  of  defective  highways,  in  cases 
where  theretofore  the  commissioner  of  highways  of  the  town 
would  have  been  liable.  The  general  highway  statute  places 
upon  the  highway  commissioner  the  "  care  and  superintendence 
of  the  highways  and  bridges  "  in  his  town.     1  Rev.  Stat,  501,  §  1. 

It  is  rtie  established  rule  in  this  state  that  where  an  individual 
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flustains  an  injury  by  misfeasance  or  nonfeasance  of  a  public 
officer,  who  acts  contrary  to,  or  omits  to  act  in  accordance  with, 
his  duty,  an  action  lies  against  such  officer  in  behalf  of  the  partv 
injured.  Bronson,  J.,  Adait  v.  Brady,  4  Hill,  680.  In  accora- 
ance  with  this  principle,  prior  to  the  act  of  1881,  commissioners 
of  highways  were  held  liable  to  a  person  injured  from  a  defectiv.e 
highway  within  his  jurisdiction  which  he  had  negligently  omitted 
to  repair,  provided  he  had  adequate  funds  furnished  by  the  town 
with  which  he  could  have  made  the  necessary  reparation.  Bobin- 
«m  V.  Chamberlain,  84  N.  Y.,  389 ;  Hover  v.  Barkhoof,  44  id.,  118  ; 
P^le  ex  reLj  etc  v.  Toum  Auditors^  74  id,  810. 

The  opposite  view  taken  in  the  opinion  of  the  court  in  Bartlett 
V.  CrosUTj  17  Johns.,  440,  and  in  Weei  v.  Village  of  Brockportj  16 
N.  Y.,  161  n,  and  in  some  of  the  New  England  states  has  not 
been  followed. 

Under  the  statute  of  1881  the  liability  of  a  town  is  commen- 
surate, with  that  of  a  commissioner  of  highways  before  the  act 
was  passed,  and  while  the  duty  of  reparation  rests  upon  the  com- 
missioner of  highways  since  the  passage  of  the  act  as  before,  the 
civil  liability  for  injury  to  persons  or  property  from  his  neglect  to 
perform  the  duty  is  transferred  to  the  town,  and  it  beconies  liable 
to  respond  in  damages  wherever  before  the  statute  the  commis- 
sioner would  have  been  liabla 

In  this  case  the  jury  have  found  that  the  approaches  to  the  rail- 
road crossing  were  unsafe  and  dangerous,  and  their  finding  is 
justified  by  the  evidence.  The  embankment  confined  travel  to 
the  narrow  roadway  on  the  surface,  and  the  evidence  tends  to 
show  that  the  lines  of  approach  to  the  railroad  track  along  the 
embankment  were  such  that  travellers  incurred  great  hazard, 
especially  with  loaded  wagons,  of  driving  too  near  the  edge  of  the 
embankment  and  of  being  precipitated  over  the  side  into  the  de- 
pression below.  The  embankments  were 'constructed  bv  the  rail- 
road company  in  1860  within  the  lines  of  the  existing  highways. 
The  sides  were  left  unguarded  by  any  fence  or  barrier,  and  this 
condition  continued  until  after  the  accident  in  question. 

We  do  not  understand  it  to  be  controverted  that  if  these  ap- 
proaches remained  a  part  of  the  highways  of  the  town  of  Ran- 
dolph, over  which  the  commissioner  of  highwaj'S  had,  and  was 
hound  to  exercise,  the  same  jurisdiction  as  over  other  parts  of  the 
highways  in  the  town,  a  case  of  negligence  on  the  part  of  the 
commissioner  was  established,  which  in  the  absence  of  contribu- 
tory negligence  on  the  part  of  the  deceased  gave  a  right  of  action 
against  the  town  under  the  act  of  1881.  Negligence  on  the  part 
of  a  commissioner  of  highways  fnay  consist  as  well  in  the  omission 
to  erect  barriers  in  dangerous  places  in  a  highway  as  in  leaving 
the  bed  of  the  highwav  defective.  Ivory  v.  Totvn  of  Deerpark, 
116  N.  Y,  476 ;  27  St  Eep.,  643  ;  Dillon  on  Mun.  Corp.,  §  1005, 
and  cases  cited. 

But  it  is  contended  on  behalf  of  the  town  that  no  responsibility 
rested  upon  the  commissioner  of  hi<»hways  as  to  the  condition  of 
the  embankments,  for  the  reason  that  they  were  part  of  the  rail- 
wad  crossing  and  made  necessary  to  adapt  the  highways  to  the 
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grade  of  the  railroad,  and  were  constructed  by  the  railroad  in 
performance  of  the  statutory  duty  imposed  upon  a  railroad  com- 
pany which  constructs  its  line  across  a  highway  to  restore  the 
same  "  to  its  former  state  or  to  such  state  as  not  unnecessarily  to 
impair  its  usefulnesa"  Laws  of  1850,  chap.  140,  §  28,  subd.  5. 
This  duty  is,  as  is  properly  contended,  a  continxiing  duty,  and  it 
is  insisted  that  the  effect  of  the  statute  is  to  withdraw  from  the 
jurisdiction  of  the  commissioner  of  highways  such  pcn-tions  of 
the  highways  of  the  town  as  form  a  part  of  a  railroad  crossing, 
and  to  place  the  duty  of  repair  exclusively  upon  the  railroad  cor- 
poration.    This  claim  is,  we  think,  unsound. 

The  railroad  statute  confers  a  privilege  upon  railroad  com- 
panies and  imposes  a  duty.  It  permits  them  to  locate  their  lines- 
across  highw^s,  but  it  couples  the  privilege  with  the  duty  of 
restoration,  f'or  a  failure  to  perform  the  duty  there  is  a  public 
remedy  by  indictment,  or  by  mandamus,  or  other  action  at  the 
instance  of  the  highway  commissioneis  of  the  town,  under  chap- 
ter 255  of  the  Laws  of  1855,  and  a  private  remedy  also  in  behalf 
of  a  person  injured.  People  ex  rel  Orcen  y.  R  C,  58  N.  Y.,  153 ; 
People  V.  KY.a  d;,E.  R  RR  Co,  74:  id.,  302;  Masterson  Y.Same, 
84  id.,  247 ;  i/c^aAonv.  R  R  Co,,  75  id.,  23L 

But  we  perceive  no  ground  for  maintaining  that  the  duty  im- 
posed by  the  statute  of  1850  upon  railroad  corporations  relieves 
commissioners  of  highways  from  the  care  and  control  of  those 
parts  of  public  highways  constituting  approaches  to  railroad  cross- 
ings, although  constructed  by  the  railroad  company  as  part  of  it» 
statutory  duty.  The  object  of  the  statute  of  1850  was  two-fold; 
to  legalize  the  crossing  of  highways  by  railroads,  and  to  impose 
upon  the  railroad  company  crossing  a  highway  the  burden  and 
expense  of  restoration.  But  the  original  highway,  when  its  route 
is  not  changed,  remains  a  public  highway  as  before.  The  railroad 
company  has  the  right  in  the  first  instance  to  determine  the  place 
of  crossing  and  the  manner  of  restoration.  But,  as  was  said  in 
People  ex  rel  Green,  supra,  the  discretion  reposed  in  the  railroad 
company  is  ministerial  and  not  judicial.  The  commissioner  of 
highways  is  not  deprived  of  his  jurisdiction,  6nd  under  the 
statute  of  1856  may  institute  proceedings  to  compel  the  com- 
pany to  fully  perform  its  duty,  or  he  may,  as  it  seems,  where  the 
company  is  in  default,  proceed  and  do  the  necessary  work  and 
maintain  an  action  against  the  company  for  the  expense. 

There  is  no  express  statute  depriving  a  commissioner  of  high- 
ways of  jurisdiction  over  parts  of  highways  which  a  railroad  com- 
pany may  adapt  for  approaches  to  crossings,  and  it  would  seem 
to  l>e  opposed  to  public  policy  to  exempt  them  from  his  general 
jurisdiction  and  responsibility  and  to  turn  over  travellers  in- 
jured by  defective  reparations  to  a  remedy  against  a  private  cor- 
poration. 

We  think  the  ruling  at  the  trial  upon  this  point  was  correct 

The  defendant  also  set  up  the  defense  of  contributoiy  negligence. 
We  deem  it  unnecessary  to  restate  the  evidence  bearing  upon  this 
point.  It  is  sufficient  to  say  that  the  question  upon  trie  facts 
proved  was  for  the  jury. 
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One  ground  upon  which  contributory  negligence  was  claimed 
was  the  position  of  the  intestate  upon  the  load  of  bark.  It  was 
claimed  that  he  should  have  sat  near  the  front  wheel,  in  full  sight 
of  the  horses,  and  have  operated  the  bhike  by  a  ropne  from  that 
position-  The  court  allowed  under  objection  a  question  to  be  put 
to  two  of  plaintiffs  witnesses,  whether  the  place  where  the  in- 
testate sat  was  a  proper  place  for  a  driver  to  be,  and  they  answered 
in  the  affirmative.  We  think  these  questions  were  improper  and 
that  the  matter  was  not  provable  by  tne  opinion  of  witnesses.  But 
all  the  facts  bearing  upon  the  question  were  before  the  jury, 
composed  presumably  of  men  competent  from  judgment  and 
experience  to  determine  the  matter  upon  the  facts  for  tnemselves, 
and  we  think  it  is  quite  plain  from  the  circumstances  appearing 
in  the  record  that  the  improper  evidence  allowed  did  not  prejudice 
the  defendant,  and  for  that  reason  the  eiTor  is  not  sufficient  ground 
for  reversing  the  judgment  There  are  some  other  exceptions,  but 
the  main  reliance  was  upon  the  two  points  we  have  noticed  and 
we  think  none  of 'the  others  require  particular  consideration. 

The  case  was  carefully  tried,  the  charge  was  clear  and  impartial, 
and  we  think  the  judgment  should  be  affirmed 

Judgment  affirmed,  with  costa 

All  concur.  

BoBfiRT  McCuLLOOH,  App'lt,  V.  JoHN  DoBSON  e*  al,  Resp'ta" 

{Court  ef  Appeals,  FOed  April  IS,  1892.) 

1.  Lkasb— Rbpaibb. 

In  an  action  for  injury  to  the  premises  by  the  neglect  of  lessees  to  keep 
and  perform  the  covenants  of  a  lease  as  to  repairs,  the  answer  contained  a 
denial  and  set  up  a  couutercUum  for  repairs  done  by  defendants  before 
entry  on  the  i-mployment  of  the  lessor.  The  evidence  was  conflicting,  but 
defen  lants*  testimony  was  express  that  plaintiff  told  them  to  get  the  place 
pnt  in  order  and  chari^e  it  to  him.  Held,  that  the  covenants  of  the  lease, 
when  read  together,  meant  that  tlie  tenants  were  to  receive  the  premises  in 
good  working  order  and  repair,  and  was  to  leave  them  in  that  condition, 
and  wliether  there  was  a  breach  by  the  tenants  was  a  question  of  fact  for 
the  referee. 

18.  Sams— Parol  rb^ubbt  by  landtx)rd  for  tenant  to  repair. 

Phiintiff's  parol  request  to  defendnnts,  nfter  the  delivery  of  the  lease,  to 
make  the  repairs  contemplated,  and  his  promise  to  indemnify  them  for  the 
cost,  was  binding  upon  him. 

I  Rbfbrbncs*-Codr  Civ.  Pro.,  ^  993. 

The  mere  fact  that  a  referee  filed  his  statement  without  having  noted  his 
decision  upon  the  margin  opposite  each  p^-oposition  is  not  a  **  refusal  to 
make  any  flndine  whatever"  within  the  meaning  of  §  998  of  the  Code 
Civ.  Pro.  In  such  a  case  the  proper  practice  is  to  apply  to  the  court  to 
•end  the  report  or  the  statement  back  to  the  refer*»e  for  the  purpose  of  sup- 
plying the  omission  or  correcting  the  mistake  if  it  be  one. 

4  Bams— Afpbal. 

A  motion  to  set  aside  a  referee's  report  on  the  ground  that  his  mind  was 
impaired  and  he  was  incompetent  to  perform  his  duties,  or  for  additional 
aitowance  on  the  ground  that  a  case  is  difficult  and  extraordinary,  is  ad- 
dreawd  to  the  discretion  of  the  court,  and  is  not  reviewable  here. 

>  AfBrmiiig  89  St.  Rep.,  907. 
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Appeal  from  a  judgment  of  the  supreme  court,  general  term, 

second  department,  affirming  judgment  in  favor  of  defendants 

entered  on  report  of  referee. 

Benno  Loewy^  for  app'lt ;  Oeorge  L.   Carlisle,  for  resp'ts. 

O'Brien,  J. — The  plaintiffs  action  was  for  the  recovery  of 
damages  for  the  breach,  hy  the  defendants,  of  the  covenants  of  a 
lease  of  a  silk  mill  and  machinery,  executed  and  bearing  date 
September  4,  1884,  for  a  period  of  two  years  from  the  SOth  of 
September  following.  The  defendants  entered  into  possession  of 
the  demised  premises  and  occupied  them  for  the  term  and  paid 
the  stipulated  rent  of  $5,000  per  annpm.  The  covenant  upon 
which  this  action  depended  was  to  the  effect  that  the  defendants^ 
during  the  term,  would  at  their  own  expense  keep  and  maintain 
the  mill,  water  power,  machinery,  tools  and  appurtenances,  includ* 
ing  the  dam  and  raceway,  in  good  repair  ana  condition,  and  fur- 
ther that  after  the  expiration  of  the  term  they  would  surrender 
the  demised  premises  in  as  good  condition  as  resusonable  use  and 
wear  thereof  would  permit  The  complaint  charges  a  breach  of 
those  covenants  in  various  particulars,  not  important  now  to  specify,^ 
on  account  of  which  a  large  sum  was  claimed  as  damages.  The 
defendants  covenanted  in  the  lease  not  to  run  the  mill  over  time, 
without  the  consent  of  the  underwriters  and  companies  insuring 
the  same  first  had,  and  in  case  permission  to  do  so  was  given, 
they  were  to  pay  the  plaintiff  any  additional  sum  that  he  would 
be,  for  this  reason,  obliged  to  pay  as  premium  on  the  risk  in- 
sured. That  the  defendants,  in  compliance  with  the  lease,  gave 
the  plaintiff  notice  on  March  8,  1885,  that  it  was  their  intention 
to  run  the  mill  over  time  and  requested  the  plaintiff  to  get  the  con- 
sent of  the  insurance  companies  for  that  purpose;  with  which  re- 
auest  the  plaintiff  complied,  at  an  expense  to  him  of  $800  in  ad- 
ditional premiums,  which  the  defendants  never  refunded. 

The  defendants'  answer  put  in  issue  all  the  allegations  of  the 
complaint  with  respect  to  a  breach  of  the  covenants  of  the  lease, 
and  for  a  separate  defense  and  as  a  counterclaim  alleged  that  both 
prior  to  and  at  the  time  of  the  execution  of  the  lease  the  plaintiff 
promised  and  agreed  with  the  defen<|ants  that  he  would,  at  his 
own  expense,  make  such  repairs  to  the  premises,  appurtenances 
and  machinery  about  to  be  included  in  the  lease  as  would  be 
sufficient  to  put  the  same  in  good,  full  and  complete  working- 
order  and  repair  prior  to  the  time  that  the  defendants'  right  of 
entry  should  accrue.  That  the  defendants  refused  to  sign  the 
lease  until  such  repairs  were  made,  or  until  plaintiff  promised  so 
to  do.  Whereupon  the  plaintiff,  as  an  inducement  to  the  defenH- 
ants  to  execute  the  lease,  and  in  consideration  thereof,  agreed  to 
put  the  premises  and  machinery  covered  by  the  lease  in  good,  full 
and  complete  working  order  and  repair.  That  in  pursuance  of 
this  agreement  the  plaintiff  requested  and  employed  the  defend- 
ants to  make  the  repairs  themselves  at  his  expense ;  that  in  mak- 
ing the  repairs  contemplated  they  performed  labor  and  furnished 
materials  of  the  value  of  $2,500  and  upwards  which*  the  plaintiff" 
had  not  paid  to  them.     After  the  covenant  in  the  lease  providing- 
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for  the  sttirender  of  the  premises,  follows  this  provision :  "  It 
being  understood  that  the  said  premises  should  be  in  good  repair 
before  entry  of  the  said  party  of  the  second  part,  and  it  is  also 
agreed  that  the  said  party  of  the  first  part  shall  put  in  steam  pipes 
for  heating.'' 

The  issues'  were  tried  by  a  referee,  who  found  that  the  plaintiflE 
stipulated  in  the  lease  to  put  the  premises  in  repair  before  entry 
by  defendants,  and  that  the  plaintifi  agreed,  by  parol,  that  if  de- 
fendants would  make  such  repairs,  he  would  pay  to  them  the  cost 
of  the  same.  That  the  defendants  then  did  make  such  repairs, 
which  the  plaintiff  was  bound  to  make  under  the  agreement,  at  a 
cost  in  all  of  $2,413.15.  He  also  found  that  the  defendants  sur- 
rendered the  demised  premises,  at  the  expiration  of  the  term,  in 
as  good  condition,  reasonable  wear  and  tear  excepted,  as  they 
were  in  when  received  from  the  plaintiff,  and  bettered  by  at  least 
the  amount  above  mentioned  expended  by  the  defendants  in  the 
repair  of  the  property.  That,  besides  the  sum  so  expended,  the 
defendants  during  the  term  expended  a  large  sum  in  keeping  and 
maintaining  the  aemises  premised  in  good  order,  and  that  they 
did  keep  and  maintain  the  propert  v  in  as  good  order  and  condition  as 
that  in  which  they  had  receivea  them,  except  that  they  failed  to 
surrender  and  turn  over  to  the  plaintiff  ceiiain  machinery  and 
toob  covered  by  the  lease  of  the  value  of  twenty  dojlara  He 
sustained  the  plaiYitiff's  claim  for  additional  premiums  paid  by 
reason  of  running  the  mill  over  time,  and  found  the  amount  to 
be  $362.12,  which  the  defendants  had  not  refunded.  He  then 
deducted  the  two  sums  found  in  favor  of  the  plaintiff  from  the 
sum  found  in  fa^or  of  the  defendants,  and  directed  judgment 
in  favor  of  the  defendants  for  the  balance,  $2,081.03,  and  that 
the  complaint  be  dismissed.  The  covenants  of  the  lease  when 
all  read  together  mean  that  the  lessor  will  put  the  premises  in 
good  working  order  and  repair  before  the  commencement  of  the 
term,  that  the  lessees  will  then  keep  them  in  repair,  and  at 
the  end  of  the  term  surrender  them  to  the  lessor  in  as  good 
condition  as  they  were  in  at  the  commencement  of  the  term, 
when  the  lessor  had  performed  his  covenant  to  put  them  in 
good  working  order,  ordinary  use  and  wear  excepted.  The 
tenant  was  to  receive  the  demised  premises  in  good  working 
order  and  repair,  and  he  was  to  leave  them  in  tnat  condition 
as  aear  as  reasonable  use  and  wear  would  permit 

Whether  there  was  a  breach  of  the  covenants  of  the  lease 
on  the  part  of  the  defendants  in  failing  to  keep  the  premises 
in  repair,  or  in  failing  to  surrender  them  in  the  condition  re- 
Quirea  by  the  lease,  was  a  question  of  fact  which  lias  been 
determined  against  the  plaintiff  by  the  referee  upon  a  mass  of 
conflicting  evidence,  and  in  this  court  his  finding  on  that  point 
must  be  treated  as  conclusive. 

It  is  not  important  to  consider  the  effect  of  the  plaintiff's 
parol  promise  to  put  the  premises  in  a  good  and  tenantable  con- 
dition before  the  commencement  of  the  term,  because  the  lease 
it»elf  contains  a  sufficient  provision  on  this  subject  The  plaint- 
iffs parol   request   to  the  defendants,  after  the  delivery  of   the 
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lease,  to  make  the  repairs  contemplated,  and  his  promise  to 
indemnify  them  for  the  cost,  was  certainly  binding  upon  him. 
The  request  and  promise,  as  well  as  the  extent  and  cost  of 
the  repairs,  involved  a  question  of  fact  which  the  referee  haa 
determined  against  the  plaintiff.  The  voluminous  record  before 
us  contains  a  mass  of  evidence  bearing  on  the  two  questions 
referred  to^  but  the  most  favorable  view  that  can  be  taken  for 
the  plaintiff  would  be  obliged  to  admit  that  it  was  at  least 
conflicting.  In  this  court  any  discussion  of  it  would  be  quite 
useless  as  the  finding  of  the  referee  must  be  accepted  as  the  true 
state  of  the  facts. 

The  plaintiff's  counsel  has  called  our  attention  to  various  re- 
quests presented  to  the  referee  to  find  upon  the  evidence  the  facta 
therein  incorporated.  We  have  examined  them  with  some  care^ 
and  think  it  is  sufficient  to  say  with  respect  to  them  that  none  of 
the  requests  that  were  material,  or  that  the  plaintiff  was  entitled 
to  have  passed  upon  by  the  referee,  were  so  conclusively  estab- 
lished by  proof  as  to  warrant  this  court  in  holding  that  there  waa 
legal  error  in  declining  to  find  as  rec^uested. 

The  learned  counsel  for  the  plaintiff  argues,  as  ground  of  error, 
requiring  this  court  to  reverse  the  judgment,  the  omission  of  the 
referee  to  indicate,  upon  the  margin  of  the  paper  or  otherwise,  hia 
disposition  of  certain  propositions  of  fact  and  law  submitted  to- 
him  under  1 1028  of  the  Code.  That  section  re<5[uires  that  "  At  or 
before  the  tune  when  the  decision  or  report  is  rendered,  the  court 
or  the  referee  must  note  on  the  margin  of  the  statement  the  man- 
ner in  which  each  proposition  has  been  disposed  of,  and  must 
either  file  or  return  to  the  attorney  the  statement  thus  noted ;  but 
an  omission  so  to  do  does  not  affect  the  validity  of  the  decision  or 
report"  As  to  some  of  the  numerous  requests  submitted  to  the 
reieree  in  this  case,  he  made  no  note  on  the  margin  indicating  the 
disposition  made  of  them.  As  to  the  others,  he  complied  with 
the  Coda  Section  998  provides  that  a  refusal  to  make  any  find- 
ing on  a  question  of  fact,  seasonably  submitted,  is  a  ruling  on  a 
question  of  law.  There  are  two  answers  to  the  plaintiff's  conten- 
tion in  this  respect 

First  Nearly  all  the  propositions  are  either  covered  by  the 
findings  made  by  the  referee  and  stated  in  his  report  or  they  are 
immaterial.  The  most  important  of  them  relate  to  provisions  of 
the  lease  which  the  referee  was  asked  to  find.  Tne  lease  and 
every  part  of  it  was  in  evidence  and  is  in  the  record  now  before 
the  court,  and  the  plaintiff  has  the  benefit  of  all  its  provisions.  It 
was  not  necessary  that  the  referee  should  incorporate  it  in  his  re- 
port or  make  separate  findings  in  regard  to  all  its  stipulations.  The 
referee  could  find  nothing  which  was  not  embraced!^  in  the  instru- 
ment, and  the  plaintiff  could  not  be  injured  by  his  failure  to  state 
in  the  form  of  a  distinct  proposition  what  the  lease  did  or  did 
not  contain.  CaUanan  v.  Oilman,  107  N.  Y.,  360;  12  St 
Bep.,  21. 

Secondly,  The  mere  fact  that  the  rpferee  filed  the  statement  or 
delivered  it  to  the-  attorney  without  liaving  noted  his  decision 
upon  the  margin  opposite  each  proposition  is  not  a  '*  refusal  to* 
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make  any  finding  whatever"  within  the  meaning  of  §  993.  That 
may  be  the  result  of  a  mistake  which  is  liable  to  occur  in  any 
case,  especially  when  the  reauests  are  very  numerous.  If  the 
referee  nad  failed  to  file  or  deliver  the  paper  at  all  that  would  not 
affect  the  validity  of  his  decision  under  §  1023.  Much  less  can 
it  be  said  that  his  omission  to  note  upon  the  margin  of  the  paper 
his  disposition  of  one  or  several  requests  is  an  error  of  law  re- 
viewable in  this  court.  In  such  a  case  the  proper  practice  is  to 
apply  to  the  court  to  send  the  report  or  the  statement  back  to  the 
referee  for  the  purpose  of  supplying  the  omission  or  correcting  the 
mistake  if  it  be  one  It  is  only  when  it  affirmatively  appears  by 
the  recoid  that  the  court  or  referee  has  refused  or  declined  to  pass 
upon  requests  or  make  findings  that  this  court  can  treat  the  re- 
fusal as  a  ruling  on  a  question  of  law.  The  omission  of  the  usual 
note  on  the  margin  of  the  statement  does  not  necessarily  show  in 
this  case  that  the  referee  refused  to  pass  upon  the  plaintiflE^s  find- 
inga  So  that,  even  if  there  is,  among  the  requests  referred  to, 
anything  material,  or  that  would  be  beneficial  to  the  plaintiff,  the 
question  is  not  properly  before  us  on  this  record. 

There  are  many  exceptions  in  the  record  to  the  rulings  of  the 
referee  admitting  or  excluding  evidence  offered  by  either  party. 
But  very  few  oi  these  exceptions  merit  any  special  notiee  la 
(Mrder  to  prove  that  the  machinery  was  not  m  good  repair  when 
the  defendants'  term  commenced  they  were  permitted  to  give  the 
testimony  of  witnesses  as  to  its  condition  suDsequent  to  the  com- 
mencement of  the  term.  Some  of  these  witnesses  were  experts, 
and  they  all  described  the  condition  of  the  articles  of  machinery, 
the  appearance  of  th^  fractures  and  other  defects  in  such  a  way  as 
to  reflect  light  upon  the  condition  of  the  same  articles  a  few 
months  or  weeks  before.  Evidence  as  to  the  condition  of  ma- 
chinery in  a  mill  at  a  particular  date  is  competent  ordinarily  to 
show  what  its  condition  was  at  a  date  shortly  before  It  is  not 
necessary  that  the  witnesses  should  have  seen  the  machinery  at  or 
before  the  time  when  its  condition  is  to  be  ascertained.  The  fact 
that  they  did  not  examine  or  see  the  machinery  at  the  very  day, 
nor  till  some  days  or  even  months  subsequent  to  the  time  in  ques- 
tion, may  affect  the  value,  but  not,  ordinarily,  the  competency  of 
the  testimony. 

The  plaintiff  sought  to  prove  by  a  witness  who  worked  in  the 
mill  for  the  defendants  a  conversation  between  defendants'  fore- 
man and  a  third  party  as  to  the  condition  of  the  machineiy.  This 
was  excluded  and  properly  so.  The  plaintiff  could  not  prove  his 
case,  as  to  the  condition  of  the  premises,  by  declarations  of  the 
foreman  to  a  third  party.  The  plaintiff  in  order  to  show  that  the 
machinery  was  in  good  order  at  the  commencement  of  the  term 
offered  samples  of  silk  made  from  it  in  1883  which  were  excluded. 
-Aside  from  any  other  objection  to  this  species  of  evidence,  it  was 
quite  absurd  to  suppose  that  the  referee  could  judge  as  to  the 
c<nKlition  of  machinery  from  the  character  of  the  products  of  the 
mflL  Proof  was  also  offered  to  show  that  defendant  employed 
incompetent  hands  as  a  basis  for  an  inference  that  the v  necessarily 
damaged  the  machinery.     This  was  properly  excludfed.     It  was 
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sought  to  impeach  one  of  the  witnesses  for  the  defendant  who 
gave  material  testimony  by  proof  of  his  admissions,  after  the  tes- 
timony was  giyen,  to  the  eflEect  that  it  was  not  truthful.  This  was 
excluded.  A  witness  cannot  be  impeached  by  proof  of  declara- 
tions made  out  of  court,  before  or  after  the  trial,  contradictory  of 
his  testimony,  until  a  proper  foundation  is  laid  for  the  impeach- 
ment by  interrogating  the  witness  himself  in  regard  to  the  state- 
ment The  other  exceptions  in  the  case  are  of  no  greater  and 
many  of  them  are  of  very  much  less  importance.  None  of  them 
presents  any  question  that  requires  a  reversal- of  the  judgment. 
The  record  contains  a  notice  of  appeal  from  two  orders,  made  in 
the  case,  and  which  have  been  aflBrmed  at  the  general  term.  The 
referee's  report  was  made  and  signed  July  14,  1888.  It  was  de- 
livered on  the  17th  and  filed  on  the  18th  of  July  and  on  the  20th 
of  that  month  he  died.  One  of  the  orders  denied  a  motion,  made 
by  the  plaintiff,  to  set  aside  the  report  on  the  ground  that  the 
referee's  mind  was  impaired  some  time  before  his  death  and  he 
was  incompetent  to  perform  the  duties  of  a  referee.  The  other 
order  granted  to  the  defendants  an  additional  allowance  of  costs 
on  the  ground  that  the  case  was  difficult  and  extraordinary.  Both 
motions  were  addressed  to  the  discretion  of  the  court  and  the 
decision  of  the  general  term,  affirming  them,  is  not  reviewable 
here.  The  judgment  should  be  affirmed,  and  the  appeals  from 
the  orders  dismissed,  with  costs. 

All  concur.  

The  Mayor,  etc.,  of  New  York,  Resp't,  v.  The  Dry  Dock, 
East  Broadway  &  Battery  R.  R  Co.,  App*lt* 

{Court  of  Appeals,  Filed  April  le,  1892,) 
1.  Railroads— New   York  city— Ordinance  REQumiNa  road  to  run 

CARS  ALL  NIGHT — EviDBNCB  AB  TO  ITS  UNREASONABLENESS. 

By  defendant's  chftrter  it  was  compelled  to  run  its  cars  '*  as  often  as  the 
convenience  of  passengers  mav  require,  and  shall  be  subject  to  such  rea- 
sonable rules  and  regulations  in  respect  thereto  as  the  common  council  of 
the  city  of  New  York  may  from  time  to  time  by  ordinance  prescribe." 
Held,  that  while  the  reasonableness  of  an  ordinance  requiring  it  to  run  cars 
all  night  was  a  question  of  law  for  the  court  to  decide,  it  was  competent 
for  defendant  to  give  evidence  of  such  facts  as  would  establish,  or  tend  to 
establish,  that  the  convenience  of  passengers  or  of  the  public  did  not  re- 
quire the  running  of  its  cars  during  the  hours  specified. 

%  Same. 

That  the  evidence  offered  related  to  a  period  of  time  subsequent  to  the 
dat6  when  the  ordinance  went  into  effect  is  not  a  ground  for  objection. 

Appeal  from  judgment  of  the  New  York  common  pleas,  gen- 
eral term,  affirming  a  judgment  of  a  justice  of  the  fifth  district 
court  for  a  penalty  for  violation  of  a  city  ordinance. 

John,  M.  &ribnerj  for  app'lt ;  D,  J,  Dean,  for  resp't 

Gray,  J. — This  was  an  action  to  recover  a  penalty  of  $100.00 
for  an  alleged  violation  by  the  railroad  company  of  an  ordinance 
of  the  common  council  of  the  city  of  New  York,  which  required 
the  several  street  surface  railroad  companies  to  operate  their  roads 

>Revershig?9  St.  Rep.,  105. 
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"  as  frequently  as  public  convenience  may  require  and  not  less 
than  one  car  every  twenty  minutes  between  the  hours  of  12  mid- 
night and  6  o'clock  A.  M.  each  and  every  day,  both  ways,  for  the 
transportation  of  passengers.''  The  particular  violation  charged 
in  the  complaint  was  the  failure  of  defendant  to  run  its  cars  on  its 
Avenue  D  branch  every  twenty  minutes  durinjg  the  ordinance 
hours,  on  the  11th  day  of  July,  1890.  The  plaintiff  recovered  a 
judgment  in  the  fifth  judicial  district  court  in  the  city  of  New 
York,  which  was  affirmed,  upon  an  appeal  to  the  general  term 
of  the  common  pleas  court  for  the  said  city.  The  defendant 
obtained  leave  to  take  an  appeal  to  this  court  and  its  counsel 
has  presented  an  elaborate  argument,  in  which  he  questions  the 
right  of  the  common  council  to  pass  the  ordinance  as  to  this  de- 
fendant; and  he  insists  that  in  the  trial  of  the  action  the  judge 
erred  in  the  exclusion  of  evidence  and  in  his  decision  upon  the 
case  as  made 

In  1860  the  l^islature  passed  "  An  act  to  authorize  the  con- 
struction of  a  railroad  in  Avenue  D,  East  Broadway,  and  other 
streets  and  avenues  of  the  city  of  New  York."  Chapter  512, 
Laws  of  1860.  This  defendant  is  the  assignee  and  owner  of  the 
rights,  privileges  and  franchises  conferred  on  the  grantees  named 
in  the  act     In  its  second  section  it  was  provided  as  follows : 

"  Section  2.  Said  railroad  shall  be  constructed  on  the  most 
approved  plan  for  the  construction  of  city  railroads,  and  shall  be 
run  as  qfien  as  the  convenience  of  passengers  may  require^  and  shall  be 
subject  to  such  reasonable  rules  and  regulations  in  respect  thereto  as 
the  common  council  of  the  city  of  New  York  may  from  time  to 
time  by  ordinance  prescribe." 

In  1890  the  ordinance  in  question  was  passed  bv  the  common 
council,  and  the  defendant  questions  its  power  and  right  to  pass 
it;  upon  the  ground  that  it  alters  or  violates  the  contract  between 
the  state  and  the  defendant.  The  argument,  however,  disregards 
the  fundamental  fact  that  it  was  a  part  of  that  contract  that  the 
defendant  should  be  subject  to  sucn  rules  and  regulations  as  the 
common  council  should  prescribe;  and  the  only  limitation  or 
qualification  imposed  by  tne  legislature  in  that  respect  was  that 
they  should  be  such  as  were  reasonable. 

Within  the  boundaries  of  the  authority  conferred  by  the  legis- 
lature upon  the  common  council,  that  body  may  make  ordinances 
for  the  F^ulation  by  individuals  or  corporations  of  the  conduct 
of  their  amiirs  or  the  use  of  their  privileges  where  they  touch  or 
aSect  municipal  and  public  interests.  This  right  to  legislate 
through  ordinances  in  the  administration  of  municipal  affairs  is 
necessary  for  the  protection  and  for  the  promotion  of  civic  in- 
terests, and  is  conferred  in  the  consolidation  act  That  body 
has^  <rf  course,  no  general  power  in  these  respects.  It  may  exer- 
ciae  only  such  powers  as  have  been  especially  del^ated  to  it  by 
the  legislature,  and  such  as  may  be  necessary  to  carry  into  effect 
any  and  all  the  powers  vested  in  the  municipal  corporatioa 

When  the  charter,  under  which  the  defendant  acquired  its 
right  to  operate  its  railways,  was  granted  in  1860  it  was  one  of 
its  conditions  or  provisions,  and  as  such  quite  as  much  obligatory 
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upon  the  grantees  as  any  other  part  of  the  legislative  grant, 
that  the  corporation  should  compljr  with  any  ordinances  pre- 
scribed by  tne  common  council  which  constituted  a  reasonable 
regulation  of  the  use  of  the  corporate  franchises.  There  is  not 
here  any  question  of  an  alteration  of  a  charter  or  of  any 
impairment  of  the  contract  with  the  state.  The  defendant 
took  the  charter  with  all  the  conditions  expressed  in  it,  and  by 
Acceptance  has  agreed  that  the  operation  and  enjoyment  of  the 
privileges  and  franchises  conferred  shall  be  in  subordination  to 
such  reasonable  regulations  as  the  common  council  of  the  city 
shall  ordain.  By  accepting  the  charter  the  grantees  voluntarily 
consented  to  be  bound  by  all  of  its  provisions  and  conditions, 
and  the  corporation  cannot  complain  of  -the  enforcement  of  any, 
if,  by  a  fair  reading  of  the  language,  the  enforcement  in  the  par- 
ticular manner  is  authorized. 

The  question  then  simply  is,  whether  this  ordinance  of  the 
common  council,  which  was  adopted  with  respect  to  all  the  sur- 
face roads  in  the  city,  was  a  reasonable  r^ulation  with  respect  to 
this  defendant ;  for  if  it  was  not,  then  it  is  not  obligatory  within 
the  meaning  of  the  act  of  incorporation.  The  authority  of  the 
common  council  in  prescribing  regulations  was  qualified  as  to  this 
■defendant  and,  when  it  is  sought  to  recover  a  penalty  for  non- 
compliance with  a  regulation,  it  is  competent  for  the  defendant  to 
show  that  it  should  not  apply  to  it,  because  unreasonable.  As  in 
tliis  case  the  r^ulation  affects  the  running  of  cars  at  stated  inter- 
nals of  time,,  its  reasonableness,  I  think,  may  properly  be  consid- 
ered in  connection  with  the  other  language  of  the  second  section 
of  the  charter ;  which  requires  the  corporation  to  "  run  as  often 
as  the  convenience  of  passengers  may  require."  Not  that  that 
language  controls,  or  decides  the  Question  of  reasonableness ;  but 
it  bears  upon  and  illustrates  the  aesign  of  the  l^islature  in  sub- 
jecting the  corporation  to  regulations  upon  that  subject  In  the 
passage  of  the  ordinance  in  question  the  presumption  is  in  favor 
of  its  reasonableness,  and  the  burden  was  upon  the  defendant  to 
show  the  contrary.  I  think  this  is  very  obviously  so ;  because 
the  common  council  acts  as  the  public,  or  municipal  agent,  and 
exercises  an  authority  which  was  delegated  to  it  by  the  legislature  ; 
as  being  the  proper  and  a  representative  body  to  make  rules  and 
regulations  to  wnich  the  railroad  company  should  be  subject  In 
the  passage  of  a  general  ordinance,  affecting  subjects  of  municipal 
administration,  it  should  and  will  be  presumed  that  the  common 
council  acted  in  the  exercise  of  a  judgment  upon  facts  and  for 
reasons  calling  for  such  legislative  action.  In  Oronin  v.  The  Peo- 
phj  82  N.  y.,  323,  it  was  said  of  the  city  ordinance  there,  that  it 
was  not  "  necessary  to  allege  or  explain  the  reasons  for  its  enact- 
ment, or  the  exigency  out  of  which  it  grew.  It  is  of  the  nature 
of  legislative  bodies  to  judge  for  themselves  and  the  fact  and 
the  exercise  of  that  judgment  are  to  be  implied  from  the  law 
itself." 

The  adoption  of  the  ordinance  in  question  does  not  conclude 
the  courts  in  passing  upon  the  case  of  its  allied  violation  ;  be- 
cause their  determination  is  to  be  controlled  by  the  question  of 
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iwhether  it  was  reasonable  as  to  the  defendant,  and  that  can  only 
be  determined  from  facts  in  evidenca  The  court  will  imply  the 
-existence  of  reasons  rendering  the  adoption  of  such  a  public 
measure  presumptively  proper,  and  it  is  for  the  defendant  to  show 
xhe  facts  which  should  exempt  it  from  compliance  with  the  ^en- 
•eral  regulation.  Presumptively,  the  ordinance  was  required  in 
the  interests  of  the  public,  for  whose  convenience  railroad  com- 
panies hold  and  must  operate  their  franchises ;  but  the  presump- 
tion is  open  to  rebuttal  by  this  defendant,  by  giving  in  evidence 
facts  which  show  that  in  its  case  its  enforcement  would  be  unrea- 
.sonable,  and  that  the  convenience  of  the  public,  or  of  passengers, 
•did  not  require  such  a  regulation.  It  was,  therefore,  competent 
for  this  defendant  upon  tne  trial  to  give  evidence  of  such  facts 
■as  would  establish,  or  tend  to  establish,  that  the  convenience  of 
passengers  or  of  the  public  did  notreauire  the  running  of  its  cars 
•during  the  ordinance  hours  specified  Such  facts  were  plainly 
relevant  to  the  issue,  and  bore  upon  the  question  the  reasonable- 
ness  of  the  ordinance  in  the  defendant's  case.  Undoubtedly  the 
reasonableness  of  the  ordinance  was  a  question  of  law  for  the 
-court  to  decide  upon  a  consideration  of  all  the  facts  and  circum- 
stances of  the  case.  It  is  the  province  of  courts  to  construe  the 
«ct8  of  legislative  bodies,  and  within  that  jurisdiction,  in  a  proper 
-case,  to  applv  and  to  enforae  their  provisiooR  When  the  law  is 
positive  ana  plain  in  its  terms  and  requirements,  and  if  it  does 
not  conflict  with  any  constitutional  rights  or  immunities,  then  that 
strict  compliance  must  be  enforced  which  a  fair  reading  demands, 
and  construction  may  have  little  or  no  work  to  perform. 

But  if  limitations  are  affixed  to  the  law,  which  control  in  its 
application  to  subjects,  it  is  for  the  court  to  decide  whether, 
under  the  circumstances  as  disclosed,  the  conditions  for  its  appli- 
-cation  are  met  by  the  case.  Whether  this  ordinance  should 
applv  to  the  defendant  would  depend  upon  whether  the  defend- 
ant has  succeeded  in  proving  that  it  was  an  unreasonable  regu- 
lation in  its  particular  case.  If  it  could  prove  that,  when  obeying 
the  ordinance,  upon  a  fair  trial  of  the  regulation,  that  few  or  no 
passengers  were  carried,  the  judge  might,  and  possibly  should, 
find  that  the  regulation  was  an  unreasonable  one,  and  therefore 
should  not  be  eniorced.  With  the  evidence  upon  tlie  subject  be- 
fore him,  it  would  be  for  the  judge  to  decide  upon  the  question 
of  the  resonableness  of  enforcing  such  an  ordinance. 

That  the  evidence  offered  related  to  a  period  of  time  subse- 
quent to  the  date  when  the  ordinance  went  into  effect,  is  not  a 
ground  for  objection.  Obviously,  until  after  the  defendant  did 
conmience  to  operate  this  branch  of  its  road  in  obedience  to  the 
ordinance,  it  would  be  difficult  to  show  that  passengers  did  not 
use  defendant's  road  during  the  ordinance  hours  and  that  public 
convenience  did  not  require  the  ininning  of  cars  all  night  IJor  is 
the  question  controlled  by  considerations  of  the  expense  to  the 
defendant  It  received  its' franchises  and  privileges  for  the  public 
•coQYenience  and  to  be  operated  as  the  public  interests  should  re- 
quire. No  provision  or  condition  of  the  law  of  its  being  qualified 
St.  Rep.,  Vol.  XLIV.        13 
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its  obligation  to  use  its  franchises,  by  permitting  the  operation  of 
the  railroad  to  be  controlled  solely  by  questions  of  profits.  In 
the  case  of  such  quasi  public  corporations,  their  primary  duty  and 
a  cardinal  obligation  which  arises  from  the  grant  of  public  rights 
and  privileges,  require  of  them  that  they  should  operate  their 
franchises  in  a  reasonable  subservience  to  the  public  convenience. 
In  the  present  case  it  would  not  be  a  sufficient  answer  to  the  rule 
to  say  that  the  operation  of  cars  all  night  was  unprofitable.  ,  The 
objection  should  be  upon  the  ground  that  the  convenience  of 
passengers  does  not  require  it 

We  think  that  there  was  no  "force  in  the  objection,  and  no  basis 
for  it  in  the  facts,  that  the  ordinance  was  unreasonable  for  the 
want  of  sufficient  timeVithin  which  to  comply  with  its  require- 
ments ;  and  we  do  not  think  that  it  was  a  sufficient  compliance 
hj  the  defendant  to  operate  its  Avenue  B  line  of  cara  The  or- 
dinance related  to  all  lines  of  railroads  using  the  streets  of  the 
city,  whether  they  were  main  lines  or  branchea 

For  the  error  committed  in  excluding  evidence  offered  by  the 
defendant  to  show  that,  with  respect  to  the  running  of  its  cars 
over  the  Avenue  D  branch,  the  regulation  embodied  in  the  ordi- 
nance of  the  common  council  was  not  a  reasonable  one,  the  judg- 
ments below  should  be  reversed  and  a  new  trial  ordered,  witn 
costs  to  the  appellant  to  abide  the  event 

All  concur.  

Mart  B.  Van  Cleap,  App'lt,  v.  Catharine  Burns,  Impl'd, 

Resp't' 

(Ckmrt  qf  Appeals,  Filed  April  12,  1892.) 

1.  DOWBB— DiVOBCB. 

The  fact  that  by  the  statute  of  a  foreign  state  a  wife  who  has  been 
divorced  from  her  husband  by  the  ludnnent  of  the  courts  of  that  state  on 
the  ground  of  her  abandonment  of  her  husband  forfeits  her  right  to  dower 
in  the  lands  of  her  husband  within  that  state  does  not  deprive  her  of  her 
right  to  dower  in  lands  of  her  husband  within  this  state. 

2.  Same. 

Under  what  circumstances  an  interest  in  land  within  this  state  shall  be 
allowed  a  wife  by  way  of  dower  is  a  question  of  policy  which  the  state 
alone  has  power  to  decide,  and  no  judnnent  of  a  foreign  tribunal  in  and  of 
itself  can  in  anywise  affect  that  question.    . 

Appeal  from  judgment  of  the  supreme  court,  general  term^ 
second  department,  reversing  judgment  in  favor  of  plaintiff  and 
granting  new  trial 

John  H.  Kembkj  for  applt ;  Joaiah  T.  Marean^  for  resp't 

Peckham,  J. — This  case  has  already  been  in  this  court  in  the 
second  division,  and  is  reported  in  118  N.  Y.,  549  ;  29  St.  Rep., 
860.  It  did  not  then  appear  what  effect  the  Illinois  divorce  had 
in  that  state  upon  the  dower  of  the  divorced  wife. 

It  was  held,  in  the  absence  of  evidence  upon  that  question,the  de- 
cree of  the  Illinois  court  dissolving  the  marriage  for  a  crime  other 
than  adultery  of  the  wife  would  not  deprive  the  wife  of  her  then 

» Revereing  42  St.  Rep.,  26. 
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existing  dower  rights  in  laads  in  this  state.  As  to  whether  a  different 
result  would  be  reached  in  case  it  appeared  that  the  Illinois 
statute  deprived  the  wife  of  dower  even  where  the  divorce  was 
for  a  cause  other  than  adultery,  the  court  made  no  decision  and 
intimated  no  opinion.  The  case  went  back  for  a  new  trial  and 
upon  such  trial  evidence  was  given  that  by  the  Illinois  statute  the 
effect  of  the  divorce  in  that  state  was  to  deprive  the  wife  of  dower 
and  any  estate  granted  by  the  laws  of  that  state  in  the  real  or 
personal  estate  of  the  husband,  even  where  the  divorce  was 
granted,  as  in  this  case,  for  a  cause  other  than  the  adultery  of  the 
wife,  to  wit;  her  abandonment  of  the  husband 

As  this  is  a  fact  which  did  not  appear  on  the  former  appeal,  we 
are  asked  to  regard  the  whole  question  as  res  nova,  and  to  come 
to  a  decision  irrespective  of  the  former  opinion  as  to  the  true 
meaning  of  the  word  "  misconduct,"  as  used  in  the  8th  section  of 
our  statute  relating  to  divorce,  which  is  as  follows :  "  In  case  ot 
divorce,  dissolving  the  marriage  contract,  for  the  misconduct  of 
the  wife,  she  shall  not  be  endowed."     2  R  S.,  741,  §  8. 

The  claim  of  the  counsel  we  regard  as  inadmissibla 

We  are  bound  by  the  authority  of  the  former  decision  to  hold 
that  the  word  '' misconduct "  relates  to  that  kind  of  misconduct 
only  which  our  laws  recognize  as  sufficient  to  authorize  a  divorce, 
viz:  adultery.  The  sole  question  open  for  us  to  determine  is 
whether  the  fact  that  bv  the  statute  of  Illinois  a  wife  who  has 
been  divorced  from  her  nusbmid  by  the  judgment  of  an  Illinois 
court  on  the  ground  of  her  abandonment  of  her  husband,  and  who 
thereby  forfeits  her  right  to  dower  in  the  lands  of  her  husband 
within  that  state,  also,  and  for  that  reason  forfeits  her  existing 
right  to  dower  in  lands  of  her  husband  within  this  state.  Evi- 
dence as  to  the  effect  of  the  Illinois  divorce  upon  the  defendant's 
right  to  dower  in  lands  in  that  state  has  no  tendency  to  throw 
light  upon  the  meaning  of  the  word  ^'misconduct"  as  used  in 
our  statuta  We  have  determined  that  it  refers  only  to  miscon- 
duct such  as  we  recognize  as  sufficient  to  authorize  a  divorce  in 
our  own  state.  We  must  still  give  the  same  meaning  to  that 
word  that  we  have  done  prior  to  the  introduction  of  such  evi- 
dence. 

If  the  defendant  in  the  Illinois  divorce  is  to  be  deprived  of 
her  existing  right  to  dower  in  the  lands  of  her  husband  in  this 
state  by  reason  of  such  foreign  divorce,  it  must  be,  not  by  virtue 
of  our  statute,  but  by  reason  of  the  effect  which  such  judgment 
mu3t  have  under  the  constitutional  guaranty  that  full  faith  and 
credit  shall  be  given  to  the  judgments  of  a  sister  state.  Consti- 
xution,  art  4,  §  1.  Congress,  in  the  courae  of  carrying  into  effect 
the  clause  cited,  passed  an  act  on  the  26th  of  May,  1790,  chapter 
11,  and  therein  provided  that  "the  records  and  judicial  proceed- 
ings authenticated  as  aforesaid  shall  have  such  faith  and  credit 
E'ven  to  them  in  every  court  within  the  United  States  as  they 
ive  by  law  or  usace  in  the  courts  of  the  state  from  whence  the 
aaid  records  are  or  shall  l)e  taken."  It  was  held  in  Mills  v.  Duryee^ 
7  Cranch,  481,  that  if  in  the  court  whence  the  judgment  was 
taken  it  bad  the  faith  and  ci*edit  of  evidence  of  the  highest  nature^ 
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viz :  reoord  evidence^  it  must  have  the  same  faith  and  credit  ia 
eveiy  other  court  If  the  judgment  of  the  state  court  were  con- 
clusive in  the  state  where  obtained,  it  must  be  conclusive  evidence 
in  every  other  state. 

In  Christmas  v.  RusaeU^  5  Wall.,  290,  it  was  held  that  the 
judgment  of  a  state  court,  not  reversed  by  a  superior  court  hav- 
ing jurisdiction,  nor  set  aside  bv  a  direct  proceeding  in  chancery," 
is  conclusive  in  the  courts  of  all  the  other  states  when  the  subject 
matter  of  controversy  is  the  same. 

This  judgment  is  therefore  conclusive  evidence  in  this  state 
that  the  parties  were  divorced  as  therein  stated  and  for  the  cause 
therein  set  forth.  The  effect  which  8«ch  a  divorce  has  upon  the 
lands  of  a  husband  in  the  state  of  Illinois  must  be  determined  by 
the  law  of  Ulinoia  The  effect  which  it  has  upon  the  lands  of 
the  husband  within  this  state  must  be  determined  bv  the  laws  of 
t&is  state.  The  sovereignty  of  Illinois  cannot  extend  beyond  it& 
territwy  and  the  legislature  of  that  state  has  no  power  to  enact 
what  shall  be  the  effect  of  a  judgment  of  one  of  its  own  courts  upon 
the  real  estate  situated  within  another  sovereignty.  It  has  made  no- 
such  attempt  As  to  this  question,  full  faith  and  credit  are  given 
to  the  judgment  of  a  court  of  a  sister  state,  when  the  same  effect 
upon  rights  of  pt>perty  within  the  juiisdiction  of  that  state  is  given 
to  such  a  judgment  as  is  given  to  it  by  the  law  of  the  state  where 
rendered.  The  judgment  is  not  o^©  to  any  inquiry  upon  the 
merits.     Oreen  v.   Vcm  Buskirk,  5  Wall.,  807. 

Under  what  circumstances  an  interest  in  land  within  this  state 
shall  be  allowed  a  wife  by  way  of  dower  is  a  question  of  policy 
which  the  state  alone  has  j)Ower  to  decide,  and  no  judgment  of  a 
foreign  tribunal  in  and  of  itself  can  in  any  wise  affect  that  ques- 
tion. In  truth  the  learned  counsel  for  the  respondent  substan- 
tially conceded  that  the  case  must  be  decided  by  reference  to  our 
own  statute,  and  if  that  statute  did  not  forfeit  the  wife's  dower  in 
such  a  case  as  this,  no  forfeiture  could  be  founded  upon  the  terms 
of  the  Illinois  statute.  Hence  his  very  strong  plea  for  a  reopen- 
ing of  the  question  as  to  the  meaning  of  our  statute  notwithstand- 
ing the  decision  in  regard  thereto  by  the  other  division. 

Having  decided  that  the  wife  forfeits  her  do.wer  only  by  mis- 
conduct of  the  nature  already  stated,  that  interpretation  of  our 
statute  decides  this  case. 

The  general  term  having  granted  an  extra  territorial  effect  to 
the  Illinois  statute  in  opposition  to  our  own,  we  must  for  that 
reason  reverse  its  judgment  and  affirm  that  of  the  special  term, 
with  costs  to  plaintiff  m  all  courts. 

All  concur. 

Ann  Tucker,  Resp't,  v.  The  United  Life  &  Accident  In— 
SURANCE  Association,  App'lt' 

(Ckmrt  ofAppeaUy  FOed  April  IS,  189t.) 
Insurancb   (lifb) — Application  fob   insurance  —  Consumption — Evi- 

DENOB  OF. 

In  the  application  of  pl^intifTs  intestate  he  stated  that  he  had  never  had 
>  Affirming  80  St  Rep.,  966. 
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consomption.  The  policy  was  issued  March  20,  1889,  and  he  died  Octo- 
ber 7,  1889.  In  February,  1889,  S.,  a  physician,  had  treated  him  and  dis- 
covered bacilli  in  the  sputum.  Held,  that  bacilli  in  the  sputum  cannot 
always  be  an  indication  that  the  disease  of  consuuiption  has  actually  com- 
menced, and  as  after  the  exunination  by  8.  his  cou^h  disappeared  and 
subsequently  he  had  passed  a  good  examination  by  defendantr  physician, 
it  was  a  question  of  fact  for  the  jury  as  to  whether  at  the  time  the  policy 
was  issued  he  was  afflicted  with  consumption. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fourth  department,  affirming  judgment  in  favor  of  plaintiff. 
WUliam  O.   Tracy ^  for  app'lt ;    WiUiam  Kennedy^  for  resp't 

Eakl,  Oh.  J. — This  action  was  brought  by  the  plaintiff  upon  a 
policy  of  insurance  for  her  benefit  upon  the  life  of  her  son  Will- 
Kam  G  Tucker.  It  is  claimed  on  behalf  of  the  defendant  that 
the  answers  contained  in  the  application  of  the  insured  for  the  in- 
surance, and  which  were  made  a  Mrt  of  the  policy,  were  warran- 
ties and  that  they  were  untrue.  Me  represented  that  he  had  never 
had  any  serious  ailments  or  local  disease,  and  among  other  things 
that  he  had  never  had  consumption.  The  policy  was  issued  on 
the  20th  day  of  March,  1889,  and  he  died  of  consumption  on  the 
7th  day  of  October  following.  The  defendant  claims  to  liave 
shown  by  undisputed  evidence  that  he  had  consumption  at  the 
time  of  the  insurance,  and  thus  that  the  breach  of  warranty  was 
established.  On  the  part  of  the  plaintiff  it  is  claimed  that  there 
was  a  conflict  of  evidence  upon  that  point  and  that  the  case  was 
therefore  properly  submitted  to  the  jury  and  that  the  verdict  of 
theiury  is  condtusive  hera 

Trie  defendant  called  as  a  witness  Dr.  Sears,  a  young  physician, 
who  had  been  in  practice  at  the  time  of  the  insurance  about  three 
years.  He  testified  that  the  insured  first  called  upon  him  on  the 
26th  day  of  February  before  the  insurance  for  professional  advice 
and  treatment,  and  tnat  he  made  six  calls  upon  him  before  the 
fifth  day  of  March,  and  that  he  treated  him  for  consumption;  that 
during  that  time  he  procured  and  examined  a  specimen  of  his 
spatam  and  discovered  what  are  known  as  Koch  bacilli,  the  germs 
ol  tuberculosis,  and  he  gave  it  as  his  judgment  that  he  had  con- 
suuiption at  that  time.  His  evidence  as  to  the  presence  of  the 
bacilli  was  confirmed  by  another  physician  who  during  the  trial 
of  the  action  made  a  microscopic  examination  of  the  bacilli  If 
there  had  been  no  other  evidence  in  the  case  to  weaken  the  force 
of  this  evidence  it  is  probably  true  that  the  defense  to  the  action 
would  have  been  established.  Dr.  Sears  formed  his  opinion  from 
the  appearance  of  the  insured  at  the  time  he  treated  him,  from  the 
presence  of  the  bacilli  in  the  sputum,  and  from  his  subsequent 
history  and  death  from  consumption.  The  insured  thought  he 
had  nothing  but  a  cold,  and  was  not  informed  by  Dr.  Sears  that 
he  had  consumption.  The  presence  of  the  bacilli  cannot  be  con- 
clusive. Bacilli  in  the  sputum  cannot  always  be,  it  seems  to 
me,  an  indication  that  the  disease  of  consumption  has  actually 
commenced.  These  germs  enter  the  system  and  in  thousands  of 
cases  do  no  harm.  In  order  to  work  mischief  they  must  find 
&Torable  conditions,  and  at  what  precise  time  their  operation  Ims 

Digitized  by  VjOOQ IC 


102  New  York  State  Reporter,  Vol.  44.       [Ct  App. 

gone  so  far  as  to  cause  disease  cannot  be  easily  determined. 
Philosophically  speaking  the  disease  must  have  a  pi'ecise  com- 
mencement On  one  day  the  victim  may  be  free  from  disease  and 
on  the  next  day  it  may  have  commenced.  So  far  as  I  can  see 
these  bacilli  ma^  have  been  present  about  the  first  of  March  and 
yet  their  operation  may  not  have  gone  so  far  as  to  cause  con- 
sumption on  the  20th  day  of  March ;  so  that  from  the  mere 
presence  of  bacilli  on  the  first  of  March,  from  any  light  given  by 
the  evidence,  or  from  anything  in  the  nature  of  tnings,  I  am  un- 
able to  say  that  ihej  absolutely  and  infallibly  indicated  the 
existence  of  consumption  prior  to  the  20th  of  March.  But  there 
was  evidence  on  the  part  of  the  plaintiflE  which  produced  a  manifest 
conflict 

The  sister  of  the  insured  testified  that  he  had  a  cold,  and  at 
her  request  went  to  Dr.  Sears  to  get  a  prescription  for  that,  and 
that  she  and  her  brother  believed  that  it  was  a  mere  temporary 
ailment  At  the  time  of  the  insurance  he  weighed  about  156 
pounds,  and  for  some  considerable  time  thereafter  his  complexJon 
was  ruddy  and  he  was  apparently  healthy.  He  continued  in  bis 
ordinary  employment  of  a  laborer  until  within  a  few  weeks  of  his 
deathu  He  died  of  acute  tuberculosis,  which  generally  runs  ita 
course  in  a  very  short  space  of  time,  usually  three  or  four  month& 
After  visiting  vr.  Sears  the  cough  he  then  had  disappeared,  and 
was  not  noticed  by  his  sister  for  some  months  thereafter,  and  dur- 
ing some  months  thereafter  he  was  not  under  treatment  by  any 
physician.  The  examining  physician  who  made  the  medical  ex- 
amination for  his  insurance  testified  that  he  examined  him  on  the 
19th  day  of  March;  that  his  physical  appearance  was  then 
healthy  ;  that  he  made  a  thorough  examination  by  the  usual  tests 
and  found  his  lungs  in  a  perfect  healthy  condition  ;  that  he  ex- 
amined him  by  percussion  and  auscultation,  and  pronounced  him 
healthy.  He  saw  him  some  weeks  afterward  ana  conversed  with 
him  and  saw  nothing  to  indicate  any  lung  trouble  or  any  disease 
of  any  kind.  Now,  taking  all  this  evidence,  it  was  a  question  ot 
fact  for  the  jury  to  determine  whether  at  the  precise  time  the 
policy  was  issued  he  was  afflicted  with  consuniption.  Although 
ne  died  of  consumption,  the  proof  shows  that  the  particular  form 
of  that  disease  of  which  he  died  may  have  originated  after  the  i  n 
surance  and  ordinarily  would  not  exist  for  a  period  of  six  months 
before  causing  death. 

We  think  me  judgment  should  be  affirmed 

Judgment  affirmed,  with  costs. 

All  concur.  

The  New  York  Life  Insurance  &  Trust  Co.,  Trustee, 
Besp't,  t;.  John  Henry  Livingston  et  al,  App'lts.' 

{Gaurt  of  AppeaU,  Filed  April  It,  1892.) 

TRUiT— POWBK  OF  AFPOINTMBNT. 

Clermont  L.  De  Peyster  conveyed  his  property  to  plaintiff  as  trustee  to  lease 
the  real  estate  and  keep  invested  the  personalty,  and  pay  over  the  income 

1  Affirming  80  St.  Rep.,  159. 
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to  him,  and  upon  his  death  to  make  over  the  balance  to  such  persons,  and 
in  sach  shares,  as  should  be  appointed  by  him  by  his  last  'will  and  testa- 
ment. By  his  will  he  gave  and  bequeathed  to  defendant  "  all  Uie  rest, 
lesidae  and  remainder  of  my  estate,  both  real  and  personal  property,  of 
what  nature  and  kind  soever  and  wherever  situate,  which  I  may  own  or 
be  in  any  manner  entitled  to  at  the  time  of  my  deatli."  Held,  that  this 
was  a  good  execution  of  the  power  of  appointment 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  in  favor  of  plaintiff. 
Oeorge  W.  EUhy  for  app'Ils ;  Hcniy  R  Beekman,  for  resp'k 

Andrews,  J.— The  will  of  Clermont  L  DePeyster,  after  giv- 
ing a  single  legacy,  provides  as  follows :  **  I  give  and  bequeath  to 
my  uncle  John  fienry  Livingston  all  the  rest,  residue  and  re- 
mainder of  my  estate,  both  real  and  personal  property,  of  what 
nature  and  kind  soever  and  wherever  situate,  which  I  may  own  or 
be  in  any  manner  entitled  to  at  the  time  of  my  death."  This  was 
a  good  execution  of  the  power  of  appointment  contained  in  the 
prior  trust  deed  of  July  11,  1887. 

By  §  126  of  the  statute  of  powers  it  is  enacted  that  "  The  lands 
embraced  in  a  power  to  devise  shall  pass  by  a  will  purport- 
ing to  convey  all  the  real  property  of  the  testator,  unless  the 
intent  that  the  will  shall  not  operate  as  an  execution  of  the 
power  shall  appear  expressly  or  by  necessary  implication." 

By  analogy  the  same  rule  of  constraction  applies  to  wills  of 
personal  property.  Cutting  v.  (Jutting,  86  N.  Y.,  522 ;  Huiton  v. 
Benkard,  92  id,  205; 

There  is  no  intent  expressed  in  the  will  that  it  shall  not  oper- 
ate aa  an  execution  of  tne  jpower,  nor  does  such  intent  appear 
by  "necessary  implication.  The  testator  owned  the  property 
embraced  in  the  trust  prior  and  up  to  the  time  the  deed  was 
executed.  He  reserved  therein  the  beneficent  interest  during 
his  life  and  a  power  of  appointment  by  will  This  was  little 
lev  than  ownership,  and  the  statute  for  the  purpose  of  constru- 
ing a  disposition  by  will  under  a  power  of  appointment  treats 
the  subject  of  the  power  as  the  property  of  the  donor  of  the 
power,  and  conclusively  infers  an  intention  in  a  testator  to  exe- 
cute the  power  where  the  will  disposes  of  all  his  property  and 
the  inference  is  not  rebutted  by  express  language  or  necessary 
implication. 

The  will  in  Question  disposed  of  all  the  testator's  property,  real 
and  personal,  Dy  the  l^acy  and  gift  of  all  the  resiaue.  The 
argument  that  as  Livingston  was  tne  heir  at  law  of  the  testator, 
and  as  such  would  have  taken  all  the  real  estate  embraced  in  the 
trust  deed,  under  the  limitations  therein,  if  there  had  been  no 
will,  and  that  it  cannot  be  supposed  that  the  testator  intended  by 
a  will  made  within  a  month  after  the  execution  of  the  deed  to 
change  the  title  which  would  accrue  to  him  thereunder  into  a 
title  as  devisee,  or  to  deprive  his  next  of  kin  of  the  benefit  of  the 
deed,  is  entitled  to  no  weight  under  the  statute.  It  is  matter  of 
ailment  merely.  There  is.no  "  necessary  implication  "  resulting 
from  the  language  of  the  will  or  the  circumstances  that  it  was  not 
intended  to  operate  upon  the  property  embraced  in  the  power. 
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Nor  is  there  anything  in  the  fact  that  the  gift  in  the  will  was  a 
"  residue  "  after  payment  of  the  legacy. 

There  was  nothing  in  the  nature  of  the  prior  dispositions,  in 
terms  or  by  construction,  which  limited  the  residue  to  property 
of  which  the  testator  was  the  absolute  owner. 

The  conclusion  of  the  court  below  should  be  affirmed. 

Judgment  affirmed,  with  costa 

All  concur. 

In  the  Matter  of  the  Estate  of  Ira  L.  Gates,  DecU 

(8urrogaU*$  Court,  Chautcmquu  County,  Filed  March  9, 189t,) 

judombht — lnuf  op  jubtios's  judgment  fiued  in  office  of  county  clerk 
—Code  Civ.  Pro.,  §  1880. 

James  Matteson  recovered  a  judgment  against  the  decedent  before  a 
justice  of  the  peace  of  Chautauqua  county,  which  was  docketed  in  the 
county  clerk's  office  on  transcript  filed  July  8, 1878,  and  such  judgment 
thereupon  became  a  lien  on  Und  of  decedent,  who  died  intestate  Decem- 
ber 18,  1884,  leaving  no  personal  property  to  pay  the  judgment.  The 
judgment  creditor  petitioned  the  surrogates  court  for  leave  to  issue  execution 
and  sell  the  lands.  Opposed  by  Hiram  Putnam,  subsequent  mortgagee  of 
same  lands,  chtiming  the  jud^ent  outlawed,  and  the  lien  thereof  extin- 
guished by  lapse  of  time.  Letters  of  administration  were  issued  upon  the 
estate  of  decedent  September  18,  1888,  and  the  administrator  was  duly 
discharged  Januanr  4,  1890.  Held,  that  although  the  iudsment  was  out- 
lawed, and  more  than  ten  vears  had  ehtpsed  arter  dooLetuig  thereof,  yet 
in  this  case,  under  §  1880  of  the  Code,  the  lien  thereof  was  continu^ 
three  years  and  six  months  from  issuing  letters  of  administration;  that  the 
meanmg  of  the  word  **  thereafter"  as  used  in  the  third  sentence  of  said 
section,  relates  back  to  the  issuing  of  letters  of  administration  and  not  to 
date  of  decedent's  death. 

Application  for  decree  to  issue  execution  to  sell  lands  of 
decedent 

Oeorge  H,  Frosty  for  Matteson,  the  judgment  creditor ;  J£  M. 
AUen  and  «7.  Q,  Record^  for  Putnam,  subsequent  mortgagee. 

Sherman,  S. — Judgment  for  $184.54  was  duly  recovered  June 
25,  1878,  in  favor  of  t^mes  Matteson  against  the  decedent,  Ira  L. 
Gates,  before  a  justice  of  the  peace  of  Chautauqua  county,  on 
which  a  transcript  was  duly  made  by  such  justice  and  filed,  and 
judgment  duly  entered  and  docketed  thereon  for  $185.29  in  Ae 
clerk's  office  of  said  county  on  July  3d  of  same  year.  No  part 
of  the  judgment  has  been  paid,  or  execution  issued  to  collect  it, 
and  same  thereupon  became  a  lien  on  the  lands  of  the  decedent 
described  in  the  petition  herein.  Soon  thereafter  the  said  Ira  L. 
Gates  gave  a  mortgage  for  $1,000  on  same  lands,  which  was  duly 
recorded,  to  said  Hiram  Putnam,  which  remains  unpaid. 

The  decedent,  on  December  13,  1884,  being  six  years  and  five 
months  after  the  judgment  was  docketed,  died  intestate,  leaving 
no  personal  property  to  pay  the  judgment  or  other  debts  owing 
by  him  at  his  decease.  An  administrator  was  duly  appointed  of 
his  estate  on  September  13,  1888,  who  settled  the  estate  as  such, 
and  was  duly  dischaiged  Januarv  4,  1890.  The  order  granting 
leave  herein  to  issue  execution  t)eing  made  March  9,  1892,  and 
execution  issued  to  sell  said  lands  only  a  few  days  less  than  three 
years  and  six  months  after  granting  the  letters  of  administration. 
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It  was  claimed  by  the  learned  cx)unsel  for  the  mortgagee  on  the 
trial  herein,  and  denied  by  the  petitioner,  that  the  judgment 
was  outlawed.  The  petitioner  claimed  that  the  lien  of  judgment 
would  not  expire  until  March  13,  1892,  being  three  years  and  six 
months  after  letters  of  administration  were  granted.  The  mort- 
gagee claimed  that  such  lien  expired  June  13,  1888,  being 
three  years  and  six  montlis  from  death  of  intestate  on  December 
18,  1884. 

The  important  question  in  this  case  arises  on  construction  to 
be  given  to  the  meaning  of  the  word  "  thereafter "  in  the  third 
sentence  of  §  1880  of  the  Code,  whether,  in  the  connection  used, 
it  means  three  years  and  six  months  after  letters  of  administration 
were  issued,  or  same  length  of  time  after  death  of  decedent.  If 
the  latter^  the  lien  had  already  expired ;  if  the  former,  it  has  not. 

Such  section  reads  as  follows : 

"  Section  1380.  After  the  expiration  of  one  year  from  the  death 
of  a  party  against  whom  a  final  judgment  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money  is  rendered,  the 
judgment  may  be  enforced  by  execution  against  any  property 
upon  which  it  is  a  lien,  with  like  eflfect  as  if  the  judgment 
debtor  was  still  living.  But  such  an  execution  ,  shall  not  be 
issued  unless  an  order  granting  leave  to  issue  it  is  procured 
from  the  court  from  which  the  execution  is  to  be  issued,  and  a 
decree  to  the  same  effect  is  procured  from  a  surrogate's  court 
of  this  state,  which  has  duly  granted  letters  testamentary,  or 
letters  of  administration,  upon  the  estate  of  the  deceased  jndg- 
inent  debtor.  Where  the  lien  of  the  judgment  was  created  as 
prescribed  in  section  twelve  hundred  and  fifty-one  of  this  act, 
neither  the  order  nor  the  decree  can.  be  made  until  the  expira- 
tion of  three  years  after  letters  testamentary  or  letters  of  ad- 
ministration have  been  duly  granted  upon  the  estate  of  the 
decedent,  and  for  that  purpose  such  a  hen  existing  at  the  de- 
cedent's death  continues  for  three  years  and  six  months  there- 
after, notwithstanding  the  previous  expiration  of  ten  years 
from  -the  filing  of  the  judgment  roll.  But  where  the  decedent 
died  intestate,  and  letters  of  administration  upon  his  estate 
have  not  been  granted  within  three  years  after  his  death  by  the 
surrogates  court  of  the  county  in  which  the  decedent  resided  at 
the  time  of  his  death,  or  if  the  decedent  resided  out  of  the 
state  at  the  time  of  his  death,  and  letters  testamentary  or  let- 
ters of  administration  have  not  been  granted  within  the  same 
time  by  the  surrogate's  court  of  the  county  in  which  the  prop- 
erty on  which  the  judgment  is  a  lien  is  situated,  such  court  may 
Sjrant  the  decree  where  it  appears  that  the  decedent  did  not 
eave  any  personal  propertv  within  the  state  upon  which  to 
administer.  In  such  case  tne  lien  of  the  judgment  existing  at 
the  decedent's  death  continues  for  three  years  and  six  months  as 
aforesaid.  But  this  section  shall  not  apply  to  real  estate  which 
shall  have  been  conveyed,  or  hereafter  may  be  conveyed,  by  the 
deceased  judgment  debtor  during  his  life  time,  if  such  conveyance 
was  made  in  fraud  of  his  creditors,  or  any  of  them,  and  any  judg- 
St.  Rep.,  Vol.  XLIV.        14 
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ment  creditor  of  said  deceased,  against  whose  judgment  said  con- 
veyance shall  have  been,  or  may  hereafter  be,  declared  fraudulent 
by  the  judgment  and  decree  oi  any  court  of  competent  jurisdic- 
tion, may  enforce  his  said  judgment  against  such  real  property, 
with  like  effect  as  if  the  judgment  debtor  was  hving,  and  it  shall 
not  be  necessary  to  obtain  the  leave  of  any  court  or  officer  to  issue 
such  execution,  and  the  same  may  be  issued  at  any  time  to  the 
sheriff  of  the  county  where  such  property  is  or  may  be  situated. 
The  person  issuing  such  execution,  however,  shall  annex  thereto 
a  description  of  the  real  estate  against  which  the  same  is  sought  to 
be  enforced  as  aforesaid,  and  shall  endorse  on  said  execution  the 
words  *  issued  under  section  thirteen  hundred  and  eighty  of  the 
Code  of  Civil  Procedure,'  whereupon  said  sheriff  shall  enforce 
said  execution  as  therein  directed  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  estate 
on  execution  and  the  redemption  thereof  shall  apply  thereto." 

By  the  first  part  of  the  third  sentence  of  above  section  the  order 
of  the  county  court  or  decree  of  surrogate  cannot  be  made  nor 
execution  issued  until  the  expiration  of  three  years  after  letters 
testamentary  or  of  administration  have  been  granted.  And  im- 
mediately following  in  the  same  sentence  are  these  words,  "  and 
for  that  purpose  such  a  lien  existing  at  the  decedent  s  death  con- 
tinues for  three  years  and  six  months  *  thereafler^^  notwithstanding 
the  previous  expiration  of  ten  years  from  the  filing  of  the  judg- 
ment roll." 

These  provisions  were  undoubtedly  made  to  enable  the  adminis- 
trator or  executor  to  make  an  inventory  of  the  personal  property, 
and  ascertain  whether  the  judgment  or  any  part  thereof  could 
be  paid  or  satisfied  from  the  personal  property.  And  it  is  auite 
clear  that  the  words,  "  existing  at  the  decedent's  death,"  are  here 
used  only  as  qualifying  words  as  to  the  time  such  lien  must  com- 
mence, and  not  otherwise  in  any  way  affecting  the  limitation  of 
the  time  from  three  years  and  six  months  from  granting  of  let- 
ters. This  view  is  confirmed  by  the  remaining  sentences  of  said 
§  1380,  providing  for  cases  in  which,  under  the  circumstances 
therein  named,  leave  to  issue  execution  may  be  granted,  where 
letters  have  been  issued,  and  limiting  the  last  sentence  of  such 
section  as  follows :  "  in  such  case  the  lien  of  the  judgment  exist- 
ing at  the  decedent's  death  continues  for  three  years  and  six 
months  as  aforesaid," 

There  is  no  time  limited  by  the  Code  or  practice  in  which 
letters  of  administration  may  be  issued  after  the  decedent's  death. 
If  not  issued  in  three  years  after  such  death,  they  may  be  issued 
thereafter  upon  the  petition  of  any  creditor,  next  of  kin  or  other 
person  interested  in  the  estate  contingently  or  otherwise. 

Bearing  in  mind  that  no  order  for  leave  to  issue  execution  can 
be  made  under  §  1380  in  less  than  three  years  after  letters  testa- 
mentary or  of  administration  have  been  granted  and  such  leave 
is  obtained  by  §  1381  of  Code,  which  expressly  provides  that  no- 
tice of  application  for  leave  to  issue  execution  "  must  be  given  to 
the  executor  or  administrator." 
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Suppose  the  next  of  kin  or  creditors  neglect  to  obtain  such 
letters,  as  in  this  case,  until  about  the  time  or  after  the  three 
years  and  six  months  have  expired  from  the  death  of  decedent, 
iiistead  of  same  time  after  letters  have  issued,  the  latter  time 
dating  from  issuing  of  letters  is  wisely  provided  for  in  the  con- 
struction of  the  word  "  l/ierea/ter,^'  as  claimed  by  the  petitioner, 
so  as  to  give  reasonable  time  to  examine  the  condition  of  the 
personal  estate  and  make  an  inventory  absolutely  necessary  to 
ascertain  the  value  of  the  personal  property  that  may  be  applied 
in  payment  of  the  judgment  or  some  part  thereof,  whereas  m  the 
former  case  no  such  remedy  would  exist 

If  the  meaning  of  the  word  **  thereafter "  is  as  claimed  by  the 
mortgagee  as  used  in  §  1380,  why  should  the  words  "  as  a/ore 
said  have  ^een  used  at  the  close  of  the  last  sentence  of  said 
section  in  place  of  the  word  **  thereafter,"  so  the  sentence  would 
read,  "  In  such  case  the  lien  of  the  judgment  existing  at  the  de- 
cedent's death  continued  three  years  and  six  months  thereafter  " 
instead  of  "a^  aforesaid,'^  and  thereby  giving  such  sentence  a 
meaning  as  claimed  by  the  mortgagee. 

The  question  is  new  and  I  have  been  unable  to  find  any  au- 
thority bearing  upon  it  except  the  decision  of  the  learned  county 
judge  of  Chautauqua  county,  granting  an  order  a  few  days  since 
in  this  case  upon  the  same  facts  as  herein,  for  leave  to  issue  an 
execution  to  collect  the  judgment  in  question  by  sale  of  said 
land. 

I  do  not  think  that  the  case  of  Piatt  v.  Piatt,  15  St  Rep.,  217, 
cited  by  the  counsel  for  the  mortgagee,  is  in  point,  as  the  precise 
question  here  involved  was  not  in  it. 

The  following  authorities  were  cited  .by  counsel  as  bearing 
upon  the  questions  raised :  Townsend  v.  Tolhurst,  82  St  Rep,' 
21,  and  cases  therein  cited;  Code,  §§  1251,  1877,  1881,  1879  and 
3017 ;  Matter  of  Holmes,  86  St  Rep.,  585 ,  Waltemiire  v.  Wesiover 
14  N.  Y.,  16. 

I  direct  decree  for  leave  to  issue  execution  to  sell  the  land  as 
prayed  for  in  the  petition. 


Jakes  A.   Flack,  Late  Sheriff,   Resp%  v.  Samuel  Thaxter 

et  aly  Applts. 

{New  York  Common  Fieas,  General  Term,  Filed  Fefrrua/ry  1,  189B,) 

L  iHDBianTOBa— LlABILITT  OF.      ^ 

A  ooyenant  of  indemnilj  against  a  future  Judgment  is  broken  by  the 
recovery  of  a  judgment;  the  cause  of  action  against  the  indemnitors  is 
complete  at  that  moment,  and  they  are  precluoed  from  setting  up  any 
defense  except  that  of  fraudulent  collusion  for  the  purpose  of  charging 
the  surety. 

S.  Sahb— Effect  of  DiREcnoK  to  return  property  to  claimant. 

Bv  the  commencement  of  an  action  against  a  sheriff  for  conversion  of 
ffoooB  wrongfully  levied  on«  the  claimants  relinquish  all  title  and  owner* 
snip  to  the  goods  in  question,  and  vest  the  same  in  the  sheriff,  after 
which  he  cannot  be  required  bv  his  indemnitors  to  return  the  goods,  and 
his  refusal  cannot  affect  his  right  to  recover  from  them. 
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Appeal  from  a  judgment  of  the  general  term  of  the  city  court, 
affirming  a  judgment  entered  on  a  verdict  of  a  jury. 

Beltz  Jt  Lcerge,  for  applts ,  David  Tim,  for  resp't 

Bookstaver,  J. — Action  on  a  bond  of  indemnity.  In  May, 
1889,  Stickney,  Conyngham  &  Co.  began  an  action  in  the  city 
court  against  Henry  Steinbrouck,  Sr.  to  recover  $200,  wherein  a 
warrant  of  attachment  was  issued  against  the  property  of  Stein- 
brouck and  directed  and  delivered  to  the  plaintiff  as  sheriff  for 
execution.  By  the  direction  of  the  attaching  creditors  two  levies 
were  made  under  the  warrant  on  horses,  trucks,  harness,  shovels, 
eta  This  property  was  claimed  by  Steinbrouck,  Jr.,  and  one 
Kemler ;  notice  of  the  claim  was  given  to  the  creditors.  They  re- 
quested the  plaintiff  as  sheriff  to  retain  and  sell,  the  property 
levied  on  and  the  defendants  in  this  action  indemnified  him  against 
that  claim.  On  receiving  the  indemnity  bond  the  sheriff  refused 
to  return  the  property.  For  these  levies  and  this  refusal  to  re- 
turn the  property  the  claimants  brought  two  actions  in  conversion 
in  this  court  for  the  two  separate  levies  directed  by  the  creditors, 
which  were  subsequenty  consolidated,  and  after  trial  of  the  con- 
solidated action  obtained  a  verdict  for  the  value  of  the  property 
levied  on  under  the  creditors'  direction,  and  for  nothing  else,  as 
appears  by  the  finding  of  the  jury  contained  in  the  judgment  roll 
in  that  action.  This  action  was  brought  in  the  city  court  to  re- 
cover from  the  indemnitors  the  amount  of  that  judgment  and 
counsel  fees  in  defending  the  action. 

The  bond  sued  on  was  given,  among  other  things,  to  save  the 
sheriff  harmless  from  just  such  a  judgment  as  that  obtained  against 
him.  The  judgment  was  not  for  any  negligence,  oppression  or 
fraudulent  act  committed  by  him,  nor  for  any  malfeasance  or  mis- 
feasance in  office,  but  simply  for  the  value  of  the  goods  taken  by 
him  under  the  creditors*  airection.  This  would  seem  to  be  con- 
clusive of  the  plaintiff's  right  to  a  recovery  in  this  action,  and  to 
bring  it  squarely  within  donner  v  Beeves,  103  N.  Y.,  527 ;  4  St 
Rep.,  216,  where'  Andrews,  J.,  said,  p.  529:  "The  undeitaking 
was  not  against  damage  merely,  but  was  an  indemnity  against 
liability  by  judgment  as  well,  fey  the  general  rule  of  tne  Taw  a 
covenant  of  indemnity  against  a  future  judgment,  charge  or  lia- 
bility is  broken  by  the  recovery  of  a  judgment  or  the  fixing  of  a 
charge  or  liability  in  the  matter  to  which  the  covenant  relatea 
When  the  covenant  is  one  of  indemnity  against  the  recovery  of  a 
judgment  the  cause  of  action  is  complete  the  moment  the  judg- 
ment is  recovered,  and  an  action  for  damages  may  be  immediately 
maintained  thereon  measured  by  the  amount  of  the  judgment, 
and  this,  although  the  judgment  has  not  been  paid  by  the  cove- 
nantee, and  although  the  covenantor  was  not  a  party  or  had  no 
notice  of  the  former  action.  The  covenantor  in  the  action  on  a 
covenant  of  general  indemnity  against  judgments  is  co?icluded  by 
the  judgment  recovered  against  the  covenantee  from  questioning 
the  existence  or  extent  of  the  covenantee's  liability  in  the  action 
in  which  it  was  rendered.  The  recovery  of  a  judgment  is  the 
event  against  which  he  covenanted,  and  it  would  contravene  the 
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manifest  intention  and  purpose  of  the  indemnity  to  make  the  right 
of  the  covenantee  to  depend  upon  the  result  of  the  retrial  of  an 
issue  which,  as  against  the  covenantee,  had  been  conclusively  de- 
termined  in  the  former  action  .  always,  however,  saving  the  right, 
.as  the  law  must  in  every  case  wjiere  the  suit  is  between  third  per- 
sons, to  contest  the  proceedmgs  on  the  ground  of  fraudulent  ool  • 
'  lusion  lor  the  purpose  ot  charging  the  surety  '* 

In  this  case  there  is'  no  question  of  fraud  or  collusion  raised, 
and  indeed  it  would  have  been  strange  if  there  had  been,  for  the 
same  attorneys  appeared  on  the  trial  of  that  action  against  the 
sheri£E  who  appear  for  the  defendants  in  this  action. 

From  the  case  made,  it  appears  that  the  levy  was  made  about 
the  17th  of  May,  1889,  and  an  order  was  made  by  the  city  court 
on  the  22nd  June,  1889,  for  the  sale  of  the  horses  as  perishable 
property  on  the  28th  of  that  month,  which  was  done,  and  the  sale 
lealizea  enough  to  pay  the  anticipated  judgment  and  costs.  The 
residue  of  the  property  remained  in  a  stable  which  the  defend- 
ants, on  the  trial,  conceded  was  a  proper  place  for  their  storage, 
until  they  were  destroyed  by  fire  in  July.  1889,  which  occurred 
through  no  negligence  on  the  part  of  the  plamtiflL 

But  appellants  contend  that  after  the  sale  ot  the  horses,  when 
it  was  ascertained  that  enough  had  been  realized  to  satisfy  any 
judgment  which  might  be  recovered  in  the  action  m  which  the 
attachment  was  issued,  the  plaintifi  was  guiltj  of  some  negli- 
gence m  not  making  a  disposition  of  the  remainder  of  the  prop- 
erty, so  that  he  ought  not  to  recover  for  that  which  was  lost  by 
the  fire  What  this  negligence  consisted  m  they  do  not  point 
out  with  clearness  They  claim  amonc  other  things  that  he 
ought  to  have  returaed  the  property  to  tne  claimants  as  directed 
by  them.  But  some  two  or  three  weeks  beiore  the  sale  ot  the 
horses  the  claimants  had  commenced  two  actions  against  him 
for  the  conversion  ot  this  very  property  By  the  commencement 
of  such  actions  against  the  shenfiE,  the  claimants  relinquished  all 
title  and  ownership  to  the  goods  m  question  and  vested  the  same 
in  the  sherifit,  and  it  thereby  became  his  property  This  was  the 
manifest  intention  of  the  indemnitors  when  they  executed  and 
delivered  the  bond  of  indemnity  to  him.  He  was  not  bound  to 
return  the  goqds  to  the  claimant  thereafter,  even  if  requested  so 
to  do  by  the  indemnitor.  There  is  considerable  dispute  m  the 
case  whether  there  was  any  attempt  made  on  the  part  of  the 
sheriff  to  carry  out  the  direction  ot  the  plaintiffs  attorney  in 
this  respect,  but  we  do  not  think  that  is  material,  as  it  is  clear 
that  the  tender  of  the  goods  to  the  claimants  would  have 
affected  nothing  unless  they  had  been  willing  to  receive  them. 
Dyett  V.  Hyman,  37  St  Rep..  261,  and  cases  there  cited. 

Now,  as  the  event  turned  out,  the  indemnitors  were  as  much 
wrongdoers  as  the  sheriff  m  directing  the  levies  in  question,  as 
the  property  levied  upon  turned  out  not  to  be  the  attachment 
debtor's  property  It  was,  therefore,  as  much  their  duty  as  the 
sheriff's  to  mitigate  the  damages  arising  from  the  levj.  In  fact  it 
was  nu>ra  He  had  only  obeyed  their  instruction  m  the  matter. 
Had  his  J  jdgment  as  to  the  suflBciency  of  the  first  levy  been 


Digitized  by  VjOOQIC 


110  New  York  State  Reporter,  Vol.  44.     [N.Y.C.R 

acquiesced  in  by  the  creditors,  there  probably  would  have  been 
not  more  property  levied  on  than  sufficient  to  satisfy  the  antici- 
pated judgment  and  costs.  That  there  was  an  excess  of  goods  in. 
nis  hands  was  occasioned  by  the  direction  of  the  creditors  to 
make  a  further  levy,  and  for  this  they  made  themselves- 
responsible,  and  we  think  they  ought  to  have  taken  such  steps  a& 
they  might  have  been  advised  m  order  to  lessen  the  damages  as 
much  as  possible  m  the  event  of  a  recovery  by  the  claunants  in 
the  actions  instituted  by  them. 

There  is  no  evidence  m  the  case  that  they  gave  any  other 
directions  to  the  plaintift  than  to  return  the  goodk  There  is  no 
evidence  that  they  negotiated  with  the  claimants  for  this  return. 
There  is  no  evidence  that  the  claimants  would  have  accepted  the 
goods  it  tendered  to  them  in  due  form.  Merely  because  the 
sheriflE  was  ^  public  officei  imposed  no  duty  in  this  respect  upon 
him  which  was  not  equally  incumbent  upon  them.  They  cannot 
complain  ot  his  negligence  if  they  themselves  were  guilty  of  the 
same  negligenca 

The  cases  cited  by  the  appellants  to  show  that  indemnitors  are 
not  responsible  for  every  act  ot  the  sheriff  do  not  support  their 
contention  m  this  case  Wttowski  v  Brennim,  41  Supr  Ct,  284^ 
was  an  action  brought  for  damages  in  the  removal  of  goods  and 
for  taking  away  and  not  returning  the  merchandise  levied  on  ; 
in  othei  words,  for  malfeasance  in  offica  In  ODonohue  v.  Sim- 
monsy  81  Hun,  267,  it  was  held  that  the  trial  court  erred  in  not 
submitting  to  the  jury  the  question  as  to  whether  or  not  the 
judgment  against  the  sheriff  was  not  recovered  in  part  for  his 
unlawful  oppression  or  illegal  acts  not  covered  by  the  execution 
of  the  bond  of  indemnity  The  charge  in  that  case  being  that 
the  sheriff  has  been  guilty  of  malfeasance  and  misfeasance  in 
office 

In  Bowe  v  WiVans,  105  N  Y ,  822  ,  7  St  Ret).,  588,  the  sher- 
iff levied  upon  property  under  an  attachment  wnich  was  there-- 
after  vacated,  and  the  sheriff,  without  the  knowledge  or  assent  of 
the  obligors,  refused  to  surrender  the  property  *  on  demand,  and 
subsequently  sold  it  upon  an  execution  m  violation  of  his  duty. 
In  Clark  v  Woodruff.  88  N  Y  ,  518,  the  sheriff  levied  on  goods 
after  a  bond  of  indemnity  was  executed  and  endeavored  to  have 
the  bond  cover  those  goods,  which  of  course  it  could  not 

This  case  differs  from  those  m  that  the  bond  given  by  the  de^ 
fendant  was  to  protect  the  sheriff  and  save  him  narmless  against 
any  judgment  tnat  might  be  obtained  against  him  for  the  deten- 
tioQ  of  the  goods  against  the  demand  of  the  claimants.  In  the 
performance  of  this  duty,  as  far  as  we  see,  he  committed  no  op- 
pressive or  illegal  act,  and  was  not  guilty  of  misconduct  not  cov- 
ered by  the  bond. 

We  do  not  understand  that  the  appellants  contend  that  the 
sheriff  was  guilty  ot  any  negligence  in  regard  to  the  loss  of  goods 
by  fire.  It  they  do  so,  we  think  such  contention  could  not  pre- 
vail, as  he  was  bound  to  exercise  only  ordinary  diligence  m  tak- 
ing care  ot  property  levied  on,  such  as  every  person  of  common 
prudence  capable  of  governing  a  family  takes  of  his  own  con- 
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cema.  Moore  v.  Westervell,  27  N.  Y-  234 ,  Browning  v,  Han- 
ford,  5  Hill,  588.  It  has  been  held  that  a  shenff  was  not  an  in- 
surer of  goods  which  he  has  seized  under  execution  and  that  his 
general  liability  is  the  same  as  that  of  a  badee  for  hire.  See  also 
Jmner  v,  Joliff'e^  6  Johns.,  9. 

It  is  contended  on  the  part  of  the  appellants  that  the  counsel 
fees  allowed  by  the  jury  were  excessive,  because  the  plaintiff  was 
guilty  of  some  negligence  in  not  consolidating  the  two  actions 
sooner.  But  the  evidence  was  all  before  the  jury  and  the  amount 
which  they  found  we  think  is  consistent  with  the  testimony  and 
conclusive  upon  us  upon  this  appeal. 

These  views  lead  us  to  the  conclusion  that  there  was  no  error 
coounittedby  the  court  below  either  in  directing  the  jury  to  find 
the  amount  of  the  judgment  entered  in  this  court  against  the 
sheriff,  or  m  its  refusal  to  submit  the  question  of  negligence  to 
the  jury,  or  m  its  ;«tusal  to  direct  them  to  deduct  the  value  of 
ibe  goods  lost  m  the  fire  from  that  judgment,  and  that  the  judg- 
ment should  be  affirmed,  with  costs. 

BiscHOFP  and  Pryor,  JJ.,  concur. 


Sarah  B.  Brush  et  al,  App'lts,  v.  The  Manhattan  Rail- 
way Company  et  al,  Resp'ts. 

{New  York  Ckmmon  Pleas,  General  Term,  FUed  Ftbruary  i,  189i.) 

1.  Railroad — Elbvatkd— Damage  to  propbrtt — Evtobncb. 

Where,  notwithstanding  the  erection  of  an  elevated  railroad,  the  rental 
yalue  of  property  increased  twenty  per  cent  prior  to  the  addition  of  im- 
proTements,  the  court  properly  refused  to  find  that  the  increase  was  caused 
by  such  additions. 

2.  Same. 

Where  the  testimony  shows  an  increase  in  the  rental  value  of  property 
on  the  line  of  an  elevated  road,  beginning  on  the  commencement  of  the 
operation  of  the  road  and  continuing,  with  some  fluctuation,  for  twelve 
years,  it  cannot  be  claimed  that  the  road  has  diminished  the  rental  value 
of  the  property. 

8.  8a1CK— iNCREAfiB  OF  RENTAL  VALUE  IN  NBIOHBORINO  8TRBETB. 

The  claim  that  but  for  the  presence  of  an  elevated  railroad  a  much 
larger  rental  could  have  been  obtained  from  property  along  its  line  can- 
not be  sustained  by  testimony  showing  an  increase  of  rental  values  in 
neighboring  «treets,  as  this  is  due  to  the  proximity  of  the  road. 

4.  Same — Injunction. 

Where  the  evidence  shows  no  injury  to  plaintiff's  property  from  the 
erection  of  the  road,  it  is  proper  for  the  court  to  dismiss  the  complahit  and 
refuse  an  injunction. 

Appeal  by  the  plaintiffs  from  a  judgment  of  the  special  term 
of  this  court  dismissing  the  complaint  on  the  merits,  with  costs. 

The  action  was  brought  to  restrain  the  operation  of  the  defend- 
ants* elevated  railroad  in  front  of  the  premises  of  the  plaintiffs  on 
Sixth  avenue  and  Eighth  avenue  in  the  city  of  New  York,  and  to 
obtain  damages  for  loss  of  i-ental  values. 

E,  W.  Ttfler,  for  app'lts ;  Davies  &  RapaUo,  for  resp'ta 

Daly,  Ch.  J. — The  trial  judge  found  that  the  plaintiffs  had  made 
no  such  proof  of  damage  as  entitled  them  to  an  injunction  against 
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the  operation  of  the  elevated  railroad,  and  the  appellants  claim  oi^ 
this  appeal  that  the  jadge  erred  in  so  finding  with  respect  to  th& 
property  on  both  avenues.  On  Sixth  avenue  the  plamtifEs  owned 
three  houses  and  lots,  numbers  441,  443  and  446.  situated  on  tho 
west  side  between  Twenty -sixth  and  Twenty-seventh  streets,  and 
one  house  and  lot  number  507,  on  the  west  side  between  Thirtieth 
and  Thirty-first  streets.  As  to  the  first  three  houses  and  lots  it 
was  in  evidence  that  the  rents  received  from  each  house  m  1877, 
before  the  buildmg  of  the  railroad,  was  $1,500  per  annum,  and  that 
there  was  a  steady  increase  in  such  rents  from  the  year  1882,  when 
plaintiffs  became  the  owners,  down  to  the  year  1890,  at  which 
time  the  annual  rentals  were,  respectively,  $1,900,  $2,200  and 
$2,200,  and  the  trial  judge  so  found ,  but  appellants  allege  that 
he  tailed  to  consider  the  fact  that  in  1888  number  441  was  ex- 
tended in  the  rear  twenty  feet,  and  numbers  448  and  445  were- 
similarly  extended  thirty  feet  The  argument,  of  course,  is  that 
the  increase  in  rentals  from  these  additions  ought  not  to  be  con- 
sidered, and  that  without  such  increase  there  would  have  been  an 
actual  loss  of  the  rental  values.  This  argument,  however,  finds 
no  support  in  the  testimony. 

Taking  number  441,  it  appears  to  have  rented  for  $1,500  per 
annum  for  six  years  up  to  and  including  the  time  of  building  the 
elevated  railroad  in  1878.  In  1879  the  rents  fell  to  $1,850,  but 
rose  immediately  in  1880  to  $1,800,  and  so  continued  for  nine 
years  thereafter.  The  additions  were  made  to  the  premises  in 
lS83,  but  the  rents  had  increased  twenty  per  cent  without  them, 
notwithstanding  the  operation  of  the  elevated  railroad,  and  no  in- 
crease by  reason  of  such  additions  was  shown. 

With  respect  to  number  448,  the  rent  remained  at  $1,600  for 
eight  years  from  1872  to  1879,  inclusive,  rose  to  $1,600  in  1880, 
and  to  $1,800  in  1882 ;  thus  showing  an  increase  of  twenty  per 
cent,  notwithstanding  the  railroad;  it  became  $2,000  in  1883,. 
when  the  improvements  were  made,  and  so  remained  until  the  in- 
crease to  $2,200,  in  1890. 

As  to  number  445,  it  was  shown  that  the  rent  remained  the^ 
same  for  the  first  three  years  of  the  operation  of  the  railroad  that, 
it  had  been  for  six  years  before,  and  then  rose  at  the.  rate  of  $100- 
per  annum  for  the  next  three  years,  and  increased  from  $1,800- 
to  $2,000  in  1887  and  then  to  $2,200  in  1890. 

As  to  number  507,  the  evidence  showed  a  rental  at  $2,200  for 
five  years  from  1872  to  1876,  inclusive,  and  then  a  fall  to  $1,800 
in  1877,  the  year  before  the  railroad  was  operated.  In  1878, 
when  the  operation  of  the  road  commenced,  the  rent  rose  to 
$1,850.  This  increase  was  lost  in  the  next  two  years,  but  in  1881 
there  was  a  gain  of  $200  per  annum;  which  continued  until 
1885,  when  there  was  a  fall  of  $200,  continuing  for  two  years ; 
succeeded  by  a  gain  of  Tike  sum  in  1887,  which  continued  to- 
the  time  of  the  trial.  It  would  seem  impossible  to  trace  any  of 
these  fluctuations  to  the  presence  of  the  railroad,  and  we  must 
look  for  the  cause  in  the  character  of  the  neighborhood  in  which 
the  premises  were  situated,  which  was  fully  exhibited  at  the  triaL 

From  the  figures  as  to  all  these  Sixth  avenue  parcels,  it  can- 
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not  be  claimed  that  the  proof  shows  that  the  rental  values  have 
been  diminished  by  the  maintenance  and  operation  of  the  defend- 
ants' road.  If  the  plaintiffs'  contention  is  correct,  we  should  ex- 
pect to  see  a  considerable  fall  in  rentals  coincident  with  the  com- 
mencement of  the  operation  of  the  road,  or  immediately  there- 
after, with  a  continued  low  rate  or  gradual  decline ;  but  the  evi- 
dence fails  to  show  any  loss  of  rents  from  the  first  three  parcels 
and  the  loss  upon  tlie  last  parcel  occurred  before  the  railroad 
was  operated.  It  is,  however,  contended  that  the  rentals  of  the 
year  1877,  and  indeed  of  any  year  between  1873  and  1877, 
are  not  proper  standards  for  measuring  the  effect  of  the  railroad 
upon  the  property,  because  there  was  no  recovery  in  values  of 
real  estate  from  the  well-known  panic  of  1878  until  the  year 
1879 ;  but  this  standard  need  not  oe  used  to  sustain  this  judg- 
ment, because  the  rental  of  number  441  was  shown  to  be  the 
same  in  1872  as  in  1879,  and  up  to  1879;  the  rental  of  number 
448  the  same  in  1872  as  in  1873  and  up  to  1880;  the  rent  of 
number  445  the  same  for  nine  years,  banning  in  1872,  and  the 
rent  of  507  the  same  in  1872  as  in  the  ensuing  three  years.  So- 
that  it  appears  that  notwithstanding  the  presence  of  the  elevated 
railroad,  the  premises  have  not  ceased  to  yield  a  rental  as  large 
as  that  obtained  from  them  even  before  the  panic  of  1878. 

It  is  claimed,  however,  that  but  for  the  presence  of  the  railroad 
a  much  larger  rental  would  be  now  obtained  from  these  premises, 
and  coald  have  been  obtained  from  them  from  1880  to  the  present 
time  because  of  the  growth  of  business  and  a  demand  for  properly 
in  this  neighborhood  The  alleged  proof  of  this  is  submitted  in 
testimooy  showing  an  increase  of  rental  values  m  neighboring 
streeta  But  is  not  this  increase  explainable  by  the  presence  and 
operation  of  the  elevated  railroad  m  Sixth  avenue,  which  may 
have  largely  enhanced  values  in  adjacent  streets  near  the  stations 
of  the  railroad  7  Such  an  increase  proves  nothing  for  the  plaintiff. 
Without  the  railroad  the  side  streets  would  be  worse  off,  but  the 
plaintiffs  no  better  off.  They  are  bound  to  show  an  actual  loss 
to  their  property.  They  offered  to  prove  diminution  of  rents  of 
property  near  their  own  in  the  same  avenue,  but  this  evidence 
only  showed  that  the  plainti&  had  not  experienced  the  losses 
which  other  owners  on  the  avenue  had  sustained,  for  plaintiffs 
received  as  much  rentals  after  the  railroad  as  before  it 

With  respect  to  the  Eighth  avenue  property  of  plaintiffs,  con- 
sisting of  five  houses  and  lots  situated  between  One  Hundred 
and  Fifteenth  and  One  Hundred  and  Sixteenth  streets  the  same 
considerations  apply.  The  increase  of  rents  upon  adjoining 
streets  proves  the  l>enefit  to  side  streets  of  the  proximity  of  the 
stations  of  the  elevated  railroad,  and  the  better  rents  obtainable 
for  living  apartments  on  such  streets  shows  how  much  more  de- 
sirable they  are  than  the  avenue  for  residences ;  but,  on  the  other 
hand,  shops  would  bring  no  rental  on  the  side  streets,  and  the 
disadvantages  of  the  different  classes  of  property  are  thus,  per- 
haps, counterbalanced  The  outcome  of  the  whole  testimony  as 
to  this  Eighth  avenue  property  is,  that  if  the  railroad  were  taken 
St.  Ekp.,  Vol.  XLTV.        15 
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away  the  values  on  both  streets  and  avenues  would  probably  fall, 
and,  therefore,  their  present  value  is  unquestionably  due  to  the 
conveniences  afforded  by  the  elevated  railroad.  It  is  certain  that 
the  plaintife*  property  was  specially  benefited  by  the  station  at 
One  Hundred  and  Sixteenth  street 

To  realize  the  full  advantages  of  it  they  and  other  property 
owners  have  constructed  an  elevator  for  railroad  passengers,  as  the 
railroad  structure  is  of  greater  height  at  that  point  than  at  many 
other  stations  on  the  road.  No  loss  of  rents  of  the  Eighth  ave- 
nue property  caused  by  the  elevated  railroad  could  be  snown  by 
I)laintifl&,  because  the  property  was  not  improved  until  the  opera- 
tion of  the  elevated  railroad  brought  upper  Eighth  avenue  and 
the  neighboring  streets  into  request  for  improvement.  The  ail- 
ment of  the  plaintiffs  is,  that  while  the  elevated  railroad  has  en- 
hanced values  in  the  neighborhood,  yet  the  superior  rentals  of 
Eroperty  in  the  side  streets  show  that  avenue  property  would 
ring  as  much  but  for  the  presence  of  the  railroad.  1  think, 
however,  that  the  evidence  leads  rather  to  the  conclusion  that  if 
the  railroad  were  removed  values  in  the  avenue  as  well  as  in  the 
side  streets  would  be  materially  reduced.  The  elevated  railroad, 
therefore,  does  not  injuriously  affect  the  value  of  the  plaintiflb* 
Eighth  avenue  property. 

This  view  is  confirmed  by  the  most  recent  utterances  of  the 
court  of  appeals  upon  the  subject,  in  the  cases  of  Bohm  v.  The 
Met  El  k  R,  and  Somers  v.  The  Same,  42  St  Rep.,  247,  decided 
since  the  argument  of  this  appeal.  In  these  cases  the  court  says: 
"  Is  the  owner  to  be  permitted  to  recover  as  damages  the  amount 
which  it  is  guessed  at  or  surmised  he  would  have  sustained  by  the 
depreciation  in  value  of  his  land,  if  it  had  not  been  for  the  foct 
that  it  had  in  truth  increased  in  value  ?  What  semblance  of  jus- 
tice would  there  be  in  such  a  rule?  The  only  possible  injury 
which  the  defendants  could  cause  him  by  their  action  lies  in  tlie 
injury  they  might  do  his  remaining  land.  An  investigation  of 
that  question  reveals  the  fact  that  this  land  has  actually  increased 
in  value  since  the  taking  spoken  of,  and  the  fact  is  not  claimed  or 
proved  that  it  would  have  increased  as  much  but  for  such  taking, 
and  yet  by  a  course  of  what  may  be  called  abstract  reasoning  the 
defendants  are  to  be  compelled  to  pay  such  a  plaintiff  an  amount 
of  money  as  representing  damages  he  never  suffered.  Any  rea- 
soning, abstract  or  otherwise,  which  permits  such  a  result  is  lame 
somewhere. 

"The  defendants  are  not,  however,  compelled  to  base  their 
claims  of  exemption  upon  quite  so  broad  a  foundation.  They 
say  it  appears  by  the  uncontradicted  evidence  that  the  railroad 
largely  caused  the  increase  in  value  of  all  the  lands  on  Second 
avenue,  including  the  plaintiffs'  lots,  and  as  I  have  said  the  evi- 
dence bears  out  such  claim.  If  this  be  the  fact,  how  can  it  be 
said  the  plaintiffs  have  suffered  damage?  There  is  no  shadow  of 
evidence  that  if  the  defendants  had  not  taken  this  property  and 
built  their  railroad  the  proj>erty  of  the  plaintife  would  have  been 
as  valuable  or  anything  like  as  valuable  as  it  is.  The  plaintiffs 
have  in  truth  been  specially  benefited   by  this  railroad,  although 
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quite  a  number  of  others  have  also  participated  therein.  This 
special  cause  is  the  railroad,  and  a  special  benefit  may  result  to 
many  from  such  special  cause.  The  fact  that  the  other  property 
m  the  vicinity  and  in  the  side  streets  has  been  more  than  propor- 
tionately increased  in  value  by  reason  of  the  existence  of  tho 
defendants'  road  is  not  of  the  slightest  importance  upon  the  ques- 
tion of  whether  the  plaintiffs  have  been  injured  by  defendants' 
conduct 

"  The  probability  is  very  high  that  the  property  in  the  side 
streets  would  have  been  immeasurably  below  what  it  now  is  in 
value  but  for  the  operation  of  these  elevated  roada  The  same 
high  degree  of  probability  exists  in  r^ard  to  the  property  on 
Second  avenue,  as  is  gathered  from  the  evidence  of  witnesses  ii^ 
the  case&  It  is,  however,  abundantly  clear  from  the  evidence 
abundantly  given  that  the  propertv  of  plaintiffs  has  not  suffered 
iniury  or  damage  by  the  wrongful  acts  of  the  defendants,  and 
where  the  plaintiffs  have  in  fact  sustained  no  loss  it  is  no  hard- 
ship which  prevents  their  recovering  anything  from  defendants^ 
It  IS  onl  V  necessary  for  us  in  the  case  to  decide  that  if  the  prop- 
erty of  the  plaintiffs  have  increased  in  value  since  the  taking  of 
th^  easements  or  a  portion  of  them,  and  if  such  increase  i& 
largely  due  to  the  buildmg  and  operation  of  the  defendants*  road,, 
ana  if  such  increase  would  not  have  been  greater  but  for  the 
actbn  of  defendants,  then  the  plaintiffs  have  suffered  no  damaga 
Whether  the  increase  is  common  to  every  other  owner  in  the  ave- 
nue, and  is  greater  in  proportion  with  some  owners  of  property  in 
the  side  streets  than  with  the  plaintiffs,  are  matters  of  no  import- 
ance The  plaintiffs  are  not  damaged  because  their  neighbors  are 
benefited  to  an  even  greater  extent  than  they  are  by  the  defend- 
ants' road." 

Complaint  is  made,  however,  that  the  appellants  have  been  in- 
jured by  the  exclusion  of  proper  testimony  offered  by  them  and 
the  admission  of  improper  evidence  on  the  part  of  the  defendants. 
As  to  the  Sixth  avenue  property,  plaintiffs  offered  to  show  that 
the  rental  of  certain  other  Sixth  avenue  property,  to  wit:  the  St 
Omer  Hotel,  fell  from  $14,500  in  1876  to  $9,000  in  1878,  and  to* 
$4,500  in  1879-80,  and  had  risen  to  only  $7,000  at  the  present 
time ;  but  the  evidence  was  excluded.  It  certainly  seems  imma- 
terial to  show  with  respect  to  that  property  a  loss  which  the  evi- 
dence showed  the  plaintiffs  had  not  expenenced  with  their  own. 
The  evidence  did  not  tend  to  show  wnat  the  plaintiffs'  property 
would  be  worth  if  the  elevated  railroad  were  removed.  Had 
plaintiffs  lost  any  rents  after  the  railroad  went  into  operation  the 
evidence  would  be  competent  as  showing  that  property  similarly 
situated  had  been  similarly  affected,  and  it  would  be  a  fair  deduc- 
tion that  the  railroad  was  the  cause  of  the  loss ;  but  the  plaintiffs 
lost  no  rents,  and  it  could  not  be  reasoned  that  as  the  St  Omer 
Hotel  rents  had  decreased  fifty  per  cent  since  the  operation  of  the 
railroad,  plaintiffs'  rents  were  now  fifty  per  cent  less,  or  any  than 
they  wookl  be  without  the  railroad. 

As  to  the  Eighth  avenue  property,  defendants'  witnesses  were  per- 
mitted to  say,  against  plaintiffs  objections,  what  had  been  the  effect 
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upon  the  plaintiffs*  property  and  other  property  in  that  vicinity 
by  reason  of  having  the  elevated  railroad  station  and  the  elevator 
^t  the  corner  of  One  Hundred  and  Sixteenth  street,  and  also  to 
.say  what  bad  been  the  effect  upon  the  selling  of  lots  and  buildings, 
and  what  the  witness  had  observed  in  r^ra  to  such  effect  This 
testimony  was  not  objectionable.  In  the  Voyle  case,  29  St  Bep.,  189, 
the  court  of  appeals  held  the  following  questions  proper:  '*  What 
have  you  observed  in  respect  of  the  effect  of  the  elevated  railroad 
upon  property  in  Sixth  avenue  ?"  and  "  What  has  been  the  effect 
of  the  elevated  railroad  upon  the  business  in  Sixth  avenue?"  as 
calling,  not  so  much  for  the  opinions  of  the  witnesses,  as  for  facts 
open  for  their  observation.  Plaintiffs,  however,  complain  that 
they  wei'e  not  allowed  to  give  similar  t^timony.  The  questions 
to  their  witness :  "  Has  your  property  been  benefited,  or  any  other 
property  that  you  know  of  benefited  by  the  existence,  of  an  ele- 
vator or  the  station  ?'*  and  "  Has  the  elevator  benefited  any  prop- 
erty that  you  know  of  ?"  were  ruled  out,  but  it  appears  that  the  wit- 
ness was  subsequently  allowed  to  testify  on'this  subject,  and  said 
that  the  elevator  was  a  benefit  to  property  in  the  neighborhood, 
but  the  station  was  not  As  the  sole  use  of  the  elevator  was  to 
make  the  station  available,  it  is  not  easy  to  see  how  the  former 
<5ould  be  a  benefit  to  property  in  the  neighborhood  without  the 
latter. 

It  is  hardly  necessary  to  more  than  notice  the  exception  of 
plaintiffs  to  the  exclusion  of  the  testimony  sought  to  be  elicited 
from  the  witness  King  as  to  conversations  and  declarations  by 
members  of  the  corporation  which  built  the  elevator  as  to  the 
railroad  being  a  blessing  or  the  reverse,  etc  They  were  not 
offered  for  the  purpose  of  imp^ching  other  witnesses,  but  only 
because  the  defendants  had  been  permitted  to  offer  in  evidence  a 
circular  issued  by  the  company  to  induce  subscriptions  to  the 
building  of  the  elevator  in  order  to  realize  all  possible  benefit 
from  the  railroad  station  at  One  Hundred  and  Sixteenth  street 
The  witness,  Louis  S.  Brush,  a  member  of  the  company  and  sub- 
scriber, was  cross-examined  by  defendants  as  to  the  existence  of 
the  facts  mentioned  in  the  circular,  and  he  affinned  its  truth. 
The  admission  of  this  evidence  manifestlv  did  not  authorize  the 
plaintiffs  to  show  contrary  declarations  by  the  members  of  the 
•company  among  themselves. 

The  last  contention  of  appellants  is,  that  even  if  no  pecuniary 
damages  were  proved  ta result  to  the  plaintiffs'  properties  from 
the  wrongful  acts  of  defendants  the  complaint  should  not  have 
been  dismissed,  but  an  injunction  should  have  been  decreed. 
This  objection  is  disposed  of  in  the  opinion  of  the  learned  judge 
who  tried  the  case,  which  is  supported  by  the  decision  of  the  court 
of  appeals  in  the  case  of  Oray  v.  The  Manhattan  it,  85  St  Bep.,  82, 
in  which  it  is  said :  "An  equity  court  is  not  bound  to  issue  an  in- 
junction when  it  will  produce  great  public  or  private  mischief, 
merely  for  the  purpose  of  protecting  a  technical  or  unsubstantial 
right  *  *  *  The  injunction  is  so  dependent  upon  the  dam- 
ages that  the  general  term  could  not,  with  propriety,  reverse  the 
judgment  as  to  damages  and  permit  it  to  stand  as  to  the  injunc- 
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tion,"  and  by  this  general  term,  in  Purdy  v.  The  Manhattan 
BaUioay,  36  SL  Eep.,  48,  holding  that  "  in  order  to  give  plaintiff 
a  right  to  injunctive  relief,  it  is  incumbent  upon  him  to  establish 
A  substantial  injury  and  not  merely  a  technical  wrong  entitling 
only  to  nominal  damages." 

The  judgment  appealed  from  should  be  aflarmed,  with  oostsw 

BiscHOFF,  J.,  concurs. 

John  Chabltok  et  al,  Resp'ts,  v.  Thomas  Webster  et  al^ 

Applta. 

{Xew  York  C^imon  Pleat,  General  Term,  Filed  Ftbruary  1, 1892,) 

Plulding — ^Dbmurbbr. 

PlaiotifiCs  replied  to  defendants'  counterclaim,  showing  performance  of 
maUers  of  contract  wherein  the  counterclaim  alleged  them  to  be  in  de- 
fault, and-to  this  defendant  demurred.  Held,  that  the  demurrer  admitted 
performance  of  the  contract,  so  that  all  basis  for  the  counterclaim  was 
taken  awaj,  and  the  demurrer  being  adjudged  frivolous,  plaintiff  should 
be  given  Juidgment  on  the  counterck^. 

Appeax  by  defendant,  Thomas  Webster,  from  an  order  grant- 
ing plaintifiS)  motion  for  judgment  on  the  ground  of  frivolousness 
of  defendants'  demurrer  to  plaintiffs'  fourth  reply  to  the  counter- 
claim contained  in  the  answer  of  said  defendant 

Samud  W.  Weias,  for  resp'ts ;  Henry  Wehle,  for  app'lts. 

Allen,  J. — The  order  is  appealable  to  the  general  term. 
Elwood  V.  Roof,  82  N.  Y.,  428. 

The  action  is  brought  to  foreclose  a  mortgage  upon  certain  real 
estate.  The  mortgage  was  made  by  one  Mclnerny  to  plaintiffs, 
is  dated  August,  1889,  and  recorded  August  27,  1889.  By 
various  mesne  conveyances  subsequent  to  the  making  and  record- 
ing of  the  mortgage  the  title  to  the  property  became  vested  in 
Geoigiana  Webster,  who  is  now  the  owner  of  the  equity  of 
redemption.  It  does  not  appear  from  the  complaint  what  relation 
Thomas  Webster  holds  to  tne  mortgaged  premises,  nor  does  the 
oomplaint  pray  for  any  personal  judgment  for  deficiency  against 
him.  Defendant  Tliomas  Webster,  however,  answered  the  com- 
plaint, setting  up  among  other  defenses  a  counterclaim  as  follows : 

"For  a  fourth  and  further  defense  and  by  way  of  counterclaim 
to  plaintifib*  complaint,  this  defendant  hereby  reiterates  all  the 
facts  stated  in  the  second  defense,  and  alleges : 

"That  on  the  5th  day  of  April,1890,  the  plaintiffsand  thisdefend- 
ant  entered  into  an  agreement  by  the  terms  of  which  said  plaint- 
iffs undertook  to  supply  to  this  defendant  for  the  purpose  of  en- 
abling him  to  finish  certain  houses 'therein  described,  including 
the  mortgaged  premises,  all  the  wood  material'  required  for  the 
finishing  at  said  houses,  and  which  said  plaintiffs  had  omitted  to 
supply  under  their  contract  with  said  Thomas  Mclnemy  as  here- 
inbefore allied. 

"That  this  defendant  has  complied  with  all  the  terms  and  con- 
ditions of  the  said  agreement  on  his  part  to  be  complied  with. 

^"That  plaintiffs  nave  failed  to  comply  with  their  part  of  the 
•wd  agreement,  and  that  by  reason  thereof  the  defendant  has  sus- 
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tained  great  loss  and  injury,  to  his  damage  five  thousand  dol- 
lars." 

The  plaintiffs  replied  to  the  counterclaim  denying  all  the  aver- 
ments therein  contained,  and  then  proceeded  as  follows : 

*•  IV.  Further  replying,  these  plaintiffs  aver  that  on  or  about 
April  5,  1890,  they  entered  into  an  agreement  with  said  Thomas 
Webster,  bearing  date  the  last  mentioned  day,  by  the  terms  of 
which  they  agr^  to  furnish  said  defendant  Thomas  Webster  a 
small  portion  of  trim  for  the  houses  in  said  agreement  mentioned, 
as  near  as  possible  to  the  time  it  may  be  required ;  that  the  house 
on  the  premises  mentioned  in  the  complaint  was  one  of  the  said 
houses  ;  that  these  plaintiffs  furnished  all  of  the  trim  so  agreed  to 
be  furnished  for  the  house  on  the  premises  described  in  the  com- 
plaint, and  as  to  the  residue  thereof  part  has  been  furnished,  and 
the  remainder  plaintiffs  have  always  been  ready  and  willing  to 
furnish,  but  the  same  has  never  been  required  for  the  said  build- 
inga" 

To  this  fourth  clause  of  the  reply  the  defendant,  Thomas  Web- 
ster, demurred. 

The  plaintiff  moved  for  judgment  on  the  demurrer  as  frivolous- 
upon  the  counterclaim  contained  in  the  answer.  The  motion  was 
granted,  and  an  order  was  entered  that  the  motion  be  granted, 
with  ten  dollars  costs,  and  that  the  plain tife  have  judgment 
against  the  defendant,  Thomas  Webster,  upon  Lis  demurrer  as 
frivolous  upon  the  counterclaim  contained  m  the  answer  of  said 
defendant 

As  we  construe  the  defendant's  counterclaim,  it  is  based  entirely 
upon  an  alleged  breach  of  a  contract  of  April  6,  1890.  The  por- 
tion of  the  reply  demurred  to  set  up  in  substance  that  that  contract 
was  not  as  stated  in  the  answer,  but  was  as  stated  in  the  reply, 
and  that  the  contract  as  set  forth  in  the  reply  had  been  fully 
performed. 

The  demurrer  admits  this ;  consequently  there  remains  no  basis 
for  the  counterclaim.  When  the  demurrer  is  adjudged  to  be 
frivolous,  the  necessair  result  of  that  adjudication  is  that  on  the 
conceded  facts  the  defendant  has  no  cause  of  action  on  his  coun- 
terclaim, and  the  order  directing  judgment  for  the  plaintiff  thereon 
was  correct 

The  order  appealed  from  should,  therefore,  be  affirmed,  with 
costs. 

[This  appeal  was  among  those  heard  at  the  May  general  term, 
1891,  and  assigned  for  opinion  to  the  late  Judge  Allen,  but  re- 
mained undisposed  of  at  tne  time  of  his  death.  He  had  prepared 
a  memorandum  opinion,  which  was  found  among  his  papers,  and 
is  herewith  filed!  We  have  satisfied  ourselves  that  the  views 
therein  expressed  are  correct,  and  caused  the  opinion.to  be  pre- 
pared as  aoove,  in  which  we  concur,  crediting  tne  opinion,  how- 
ever, to  Judge  Allen,  as  it  seems  to  us  it  should  be  so  credited.^ 

Daly,  Oh.  J.,  and  BiscHorr,  J.,  concur. 
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The  Bradley  Fertilizer  Co.,  Respt,  v.  The  South  Publish- 
ing Co.,  App'lt* 

(Kew  Fork  Camnum  Pteas,  Oeneral  Term,  Filed  February  i,  1899,) 

1.  Corporations— What  constitutbs— Liability. 

Plaintiff  sold  coods  to  one  C,  who  was  doing  business  under  the  name 
of  '*  The  South  I^lblisluag  Co."  Seven  months  after  the  last  delivery  of 
goods,  C,  with  others,  incorporated  "  The  South  Publishing  Co."  i/oW, 
that  the  defendant  could  not  be  held  liable  as  a  defiieto  corporation  for  the 
goods  so  purchased,  as  prior  to  its  actual  incorporation  there  was  no  use 
of  corporate  franchises,  and  nothing  in  the  nature  of  corporate  proceedings. 

2.  Sams— Account  stated— Ratification  of  agent's  act. 

The  act  of  defendant's  officers  in  receiving  and  retaining  an  account  for 
sach  goods  rendered  by  plaintiff  does  not  make  the  defendant  liable  as 
on  an  account  stated,  or  as  a  ratification  of  an  agent's  act,  since  there  could 
have  been  no  account  stated  where  there  had  been  no  prior  transactions 
between  the  parties,  and  no  ratification  of  an  act  of  agency  which  was 
done  at  a  time  when  there  was  no  principal,  and  consequently  no  agent. 

Appeal  by  defendant  from  a  judgment  of  the  general  terra  of 
the  city  coart,  affirming  a  judgment  of  the  special  term  in  favor 
of  plaintiflE  for  $377.92,  enters  upon  the  verdict  of  a  jury.  The 
action  was  for  a  balance  of  $809.60,  alleged  to  be  due  for  goods 
sold  and  delivered  to  defendant  between  February,  1885.  and  May, 
1887.  The  answer  denied  the  sale  and  delivery  by  plain tiflf  of  the 
goods  to  defendant 

Herbert  H.  fftbb8{AlanD,  Kenyorty  of  counsel),  for  app'lt;  Oeorge 
WaUon  Oreen,  for  resp't 

Daly,  Ch.  J. — ^It  was  proved  that  the  goods  for  which  the  ac- 
tion  was  brought  were  sold  and  delivered  by  the  plaintiff  prior  to 
May  28,  1887,  and  that  the  defendant  was  not  incorporated  until 
January  6,  1888;  nevertheless  the  plaintiff  was  allowed  to  recover 
as  upon  a  sale  to  defendant ;  and  this  recovery  is  attempted  to  be 
sustained  upon  the  ground:  1st  of  a  ok  facto  corporation  exist- 
ing at  the  time  of  the  sale ;  and  2nd.  of  an  account  stated  between 
the  plaintiff  and  defendant 

The  goods  in  Question  were  sold  and  delivered  by  the  plaintiff 
tooneClough,-wuQ,  under  the  name  of  "The  South  Publishing 
Co.,"  was  issuing  a  publication  in  which  the  plaintiff  advertised, 
paying  for  such  advertising  in  its  goods,  and  the  transactions  bv 
the  plaintiff  were  with  Clough  under  his  name  of  The  South 
Pablishing  Ca,  not  knowing  that  that  appellation  was  assumed  by 
Clough  for  his  individual  business.  About  seven  months  after  the 
last  delivery  of  goods  Clough  with  others,  among  them  his 
employees,  organized  under  the  laws  of  Florida  the  defendant 
company  and  continued  his  correspondence  with  plaintiff  through 
said  company:  and  the  plaintiff  having  addressed  to  The  South 
Publishing  Company  an  enclosure  with  its  bill  or  account  for 
such  goods,  the  officers  of  the  company  received  the  same,  ac- 
knowledged it  and  retained  it  without  objection.  None  of  the 
goods  included  in  that  account,  however,  were  received  by  the  de- 
fendant corporation. 

'  Rererdng  89  St  Rep.,  218. 
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The  defendant  cannot  be  held  liable  upon  any  theory  of  a  pur- 
chase of  these  goods  by  a  cfe  fojcU)  corporatioa  A  cfe  facto  cor- 
poration is  constituted  by  a  user  of  corporate  franchises  and  by 
acts  in  the  nature  of  corporate  proceedings,  under  color  of  oi^ani- 
zution,  CkUds  v  Sfmith^  55  Barb.,  66,  or  where  proceedings  have 
been  taken  in  professed  compliance  with  some  law  authorizing 
the  formation  of  a  corporation  and  there  are  acts  of  subsequent 
user,  M.  K  U.  Church  v.  Pickett,  19  N.  Y.,  482,  or  where  there 
IS  a  user  of  corporate  franchises  under  color  of  an  act  authorizing 
the  incorporation.  Bank  of  Toledo  v.  International  Bank,  21  N.Y., 
542. 

There  was  nothing  of  the  kind  in  this  case.  There  was  no  at- 
temot  at  organization ;  no  use  of  corporate  franchises  and  nothing: 
in  the  nature  of  corporate  proceedings  prior  to  the  actual  incor- 
poration of  the  defendant,  and  this  was  long  after  the  sale  of  the 
goods  from  plaintiff  to  Clough.  Clough  was  not  purchasing  for  any 
corporation,  or  contemplated  corporation,  but  for  himself  indi- 
vidually;  and  his  use  of  the  name,  ''The  South  Publishing  Co.," 
was  a  mere  representation  that  there  was  an  existing  corporatioa 
when  none  existed  in  law  or  in  fact  The  act  of  the  officers  o£ 
the  defendant  in  receiving  and  retaining  the  account  rendered  by 
the  plaintiff  does  not  make  the  defendant  liabla  Had  the  cor- 
poration existed  when  the  goods  were  purchased  and  had  such 
purchase  been  made  by  an  agent  without  authority,  subsequent 
ratification  might  be  inferred  irom  the  receipt  and  retention  of  the 
account  Olcott  v.  Tioga  R  i?.,  27  N.  Y.,  546;  &oU  v.  Middle- 
town  R  R,  86  id.,  200 ;  ffot/t  v.  Thompson's  Bx'r,  19  id.,  207. 
But  there  can  be  no  ratification  or  affirmance  of  an  act  of  agencj 
which  was  done  at  a  time  when  there  was  no  principal,  and  con- 
sequently there  could  be  no  agent  Nor  could  there  be  an  ac- 
count stated  between  the  plaintiff  and  this  defendant  as  to  trans- 
actions occurring  before  tne  defendant  existed.  An  account  pre- 
sumes prior  transactions  between  the  parties.  Here  there  were  no- 
such  transactions.  "An  account  stated  is  an  agreement  between 
persons  who  have  had  previous  transactions  fixing  the  amount  due 
in  respect  of  such  transactions  and  promising  payment"  Abbott's 
Trial  Evidence,  458.  An  account  stated  is  merely  an  admiss- 
ion of  the  correctness  of  the  items  and  the  stated  balance. 
A  right  of  action,  as  upon  a  promise  to  pay,  necessarily  follows, 
but  there  is  no  estoppel.  The  account  may  be  impeached  for  er- 
rors or  mistakes.  If  it  appears  that  any  of  the  charges  are  not  in 
law  or  in  equity  proper  claims  against  the  party  debited  with  them, 
no  promise  to  pay  will  be  imphed  in  respect  to  the  balance  into 
which  they  entered  and  of  which  they  are  a  part  Young  v.  Hill, 
67  N.  Y.,  172.  As  the  goods  included  in  the  account  sent  to  the 
defendant  had  never  been  sold  to  nor  received  by  it,  nor  properly 
chargeable  against  it,  there  was  no  basis  in  law  or  in  equity  for 
the  claim  and  there  can  be  no  liability  as  upon  an  account  stated. 

The  judgment  appealed  from  must  be  reversed  and  a  new  trial 
ordered  upon  the  exceptions,  with  costs  to  abide  the  event 

BiscHOFF,  J.,  concurs. 
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Jastrow  Alexander,  App'lt,  v.  James  R  Griswold  et  at, 

Resp'ts. 

{JIfms  York  C&mmon  Pleat,  General  Term,  FOed  February  1, 189$,) 

Lahdlobd  Ain>  TEKAHT— Re-entry— Unlawful  detainer. 

A  landlord  having  made  a  quiet  entry  and  regained  possession  of  leased 
premises  under  a  claim  of  riglit»  an  action  of  unftiwful  detainer  cannot  be 
maintained  against  him  or  any  person  to  whom  he  thereafter  leases  the 
premises. 

Appeal  by  the  petitioner  from  a  final  order  of  the  district 
court  of  the  city  of  New  York  for  the  fourth  judicial  district, 
dismissing  the  petition. 

Frederick  C.  Leubuscher^  for  petitioner,  app'lt ;  ffobbs  Jk  Oiffordy 
for  resp'ta 

BooKSTAVER,  J. — The  petition  alleged  that  the  respondents 
had  forcibly  entered  and  detained  from  the  petitioner  the  first 
floor  and  basement  of  premises  situate  on  the  southwest  corner  of 
Hester  and  Allen  streets,  and  known  as  Na  84  Hester  street 
and  37i  Allen  street,  to  the  possession  of  which  he  was  entitled 
as  lessee,  which  the  respondents  denied.  The  respondent  Gris- 
wold is  the  owner  of  the  property  in  question,  and  leased  the  por- 
tions referred  to  in  the  petition  to  the  petitioner  on  the  loth 
March,  1888,  for  a  period  of  five  years.  The  lease  contained 
the  usual  provision  that  the  lessee  would  not  assign,  let  or  under- 
let the  whole  or  any  part  of  the  premises  without  the  written 
consent  of  the  lessor,  under  penalty  of  forfeiture  and  damages; 
and  provided  that  in  case  default  be  made  in  any  of  the  covenants 
contained  in  the  lease,  that  it  should  be  lawful  for  tlie  lessor  to 
re-enter  the  premises  and  remove  all  persons  therefrom.  The 
petitioner  haa  been  in  the  possession  of  the  same  premises  for 
several  years  before  the  execution  of  this  leasa 

.On  the  trial  evidence  was  given  on  the  part  of  the  r^pondents 
tending  to  show  that  in  the  year  1890  one  Morris  Weinstock 
took  possession  of  the  premises  and  conducted  a  saloon  there 
Tintil  the  18th  March,  1891 ;  and  also  that  immediately  on  taking 
possession  of  the  premises  an  insurance  policy  standing  in  the 
name  of  the  petitioner  was  transferred  by  the  Citizens*  Insurance 
Company  to  this  Weinstock,  which  was  subsequently  renewed 
in  his  name ;  the  property  on  the  premises  was  also  insured  in 
the  name  of  Weinstock  in  the  Hartford  Insurance  Company. 
On  the  18th  March,  1891,  a  fire  occurred  in  the  premises,  and 
the  proofs  of  loss  occasioned  by  the  fire  were  made  out  in  the 
name  of,  and  sworn  to  by,  Weinstock,  in  which  he  says :  "  The 
property  insured  belonged  to  Morris  Weinstock,  and  no  other 
person  or  persons  had  any  interest  therein,"  the  money  on  the 
policy  was  paid  to  him  and  a  receipt  given  by  him  therefor.  Mr. 
Fling,  the  superintendent  who  had  charge  of  the  repairs,  testified 
that  there  were  fixtures  and  personal  property  on  the  premises 
when  he  went  there  to  make  the  repairs ;  that  there  was  a  safe 
there  on  which  was  Weinstock's  name,  and  that  all  the  property 
St.  Rep.,  Vol.  XLIV.        16 
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was  removed  from  the  premises  by  Weinstock  or  parties  sent 
there  by  him;  that  Mr.  Weinstock  was  frequently  upon  the 
premises,  but  that  the  petitioner  never  visited  them  or  showed 
any  interest  in  them.  Shortly  after  the  fire  the  respondent,  Gris- 
wold,  having  ascertained  that  Weinstock  had  been  conducting 
the  business  as  his  own,  buying  the  ales,  beers  and  wines  in  his 
own  name,  and  had  been  insured  as  the  owner  of  the  personal 
property,  tendered  back  the  rent  already  received  for  the  month 
of  March  without  the  knowledge  of  these  facts,  and  notified  the 
petitioner  that  he  elected  to  declare  the  lease  forfeited  under  the 
breach  of  the  covenant  not  to  assign  or  sublet ;  and  thereupon, 
quietly  and  without  force,  took  possession  of  the  premises  under 
this  claim,  thereafter  repaired  tne  same,  and  when  the  repairs 
were  completed  received  and  kept  the  keys,  all  the  time  assert- 
ing his  right  to  the  possession  of  the  premises  as  the  petitioner 
well  knew,  and  the  latter  asserted  no  right  whatever  to  their  pos- 
session until  a  month  after  they  were  rented  by  Griswold  to  Mrs, 
Cohen.  After  the  fire  he  admitted  he  had  not  been  in  actual 
possession  of  the  premises  and  said  he  did  not  care  anything^ 
about  the  place ;  that  he  did  not  want  to  have  anything  to  do 
with  it ;  that  he  had  lost  some  money  there,  and  that  he  thought 
whoever  got  the  lease  ought  to  make  it  good  to  him.  After  the 
respondent  Cohen  had  been  in  the  quiet  possession  of  the  premises 
under  her  lease  for  about  a  month,  the  petitioner  went  to  tlie 
store  with  some  men  and  entered  it  by  force  and  deposited  sev- 
eral boxes  therein,  which  were  thereafter  removed  by  the  re- 
spondent Cohen,  and  this  removal  constituted  the  forcible  de- 
tainer complained  ot 

A  forcible  entry  and  detainer  is  a  violent  taking  and  keeping^ 
possession  by  one  of  any  lands  and  tenements  occupied  by  an- 
other by  means  of  threats,  force  or  arms,  and  without  authority^ 
of  law.  It  is  essentially  a  proceeding  to  protect  the  actual  pos- 
session of  real  estate  against  unlawful  and  forcible  invasion,  to  re- 
move occasion  for  actual  violence  in  defending  such  possession^ 
and  to  punish  breaches  of  the  peaCe  committed  in  the  entry  upon 
or  the  detainer  of  real  property.  8  Am.  &  Eng.  Encyclopedia  of 
Law,  102,  and  cases  there  cited. 

The  only  questions  to  be  decided  are  whether  or  not  the  plain- 
tiff was  lawfully  or  peaceably  in  possession  of  the  premises  sought 
to  be  recovered,  and  whether  or  not  the  respondents  unlawfully 
entered  or  forcibly  detained  the  same.  Neither  the  right  of  entry 
nor  the  right  of  possession  is  involved  in  the  issue.  Carter  v. 
Newhold,  7  How.,  166;  Kelly  v.  Sheehy,  60  id.,  489;  Beeler  v. 
Cardwell,  29  Mo.,  72;  Beauchamp  v.  Morris,  4  Bibb.  (Ky.),  312; 
Carter  v.  Anderson,  84  St  Eep.,  756 ;  Cain  v.  Flood,  21  Civ.  Pro., 
116 ;  88  St  Rep.,  196. 

It  is  clear  from  the  evidence  that  for  more  than  two  months 
prior  to  the  attempted  entry  upon  these  premises  by  the  petitioner 
the  respondent  Griswold  had  been  in  the  peaceable  and  actual 
possession  of  the  same,  and  the  respondent  Cohen  had  been  in  the 
like  peaceable  and  actual  possession  for  more  than  a  month ;  the 
possession  of  both  being  under  a  claim  of  right 
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In  Cain  v.  Floods  supra,  it  was  held  that  it  was  immaterial  that 
the  original  possession  had  its  origin  in  force.  In  Lawton  v.  Sav- 
age^ 136  Mass.,  Ill,  it  was  held  that  one  forcible  entiy  was  no 
excase  for  another. 

The  defendant  Griswold,  having  declared  the  lease  forfeited, 
had  the  l^al  right,  as  the  owner  of  the  fee,  to  peaceably  re-enter 
the  premises.  He  did  so,  and  the  q^uestion  whether  the  lease,  as 
a  matter  of  fact,  had  been  violated  will  not  be  tried  in  this  action. 
The  entry  of  the  owner  being  peaceable  and  lawful,  there  could 
be  no  wrongful  detainer,  and  hence  these  proceedings  cannot  lie. 

Judge  Andrews,  in  passing  upon  this  point  in  Bliss  v.  Johnson, 
73  N.  I .,  529,  said  "  the  true  owner  of  land  wrongfully  held  out 
of  possession,  may  watch  his  opportunity,  and  if  he  can  regain  his 
posdession  peaceably,  may  maintain  it  an*d  lawfully  resist  an  at- 
tempt by  the  former  occupant  to  retake  possession,  nor  will  he  be 
liable  to  be  proceeded  against  under  the  statute  of  foix^ible  entry 
and  detainer.  There  can  be  no  wrongful  detainer  by  the  true 
owner  where  the  entry  was  both  lawful  and  peaceable.  See  also 
Wood  V.  PkaUps,  48  N.  Y.,  152.  In  People  v.  Fields,  1  Lana, 
241,  Judge  Moiigan  said:  "After  the  tenancy  has  been  termi- 
nated by  notice,  the  owner  having  gained  peaceable  possession  of 
a  portion  of  the  premises,  may  use  as  much  force  as  may  be  neces- 
sary to  overcome  the  tenant's  resistance  to  his  taking  possession  of 
the  residue."  In  Kelly  v.  Sheehy,  supra,  the  court  said,  "No  one 
has  the  right  to  assert  his  own  title  with  force  and  violence  against 
another  in  peaceable  possession  under  color  of  title  and  claim  of 
right" 

In  the  case  under  consideration,  the  respondent  Cohen  was  in 
posaession  under  a  lease,  and  whatever  may  have  been  the  rights 
of  the  plainliff,  he  could  not  assert  them  as  a^inst  the  party  in 
posaession,  and  as  between  two  parties  claiming  under  separate 
teases,  the  court  will  not  try  title  in  such  proceeding. 

In  Jackson  v.  Elsworthy  20  Johns.,  183,  the  court  said,  "If  a 
landlord  has  re-entered,  he  has  undoubtedly  chosen  the  more  sim- 
ple and  effective  remedy  under  the  statute ;  ♦  ♦  ♦  but  when 
the  original  entry  is  lawful,  and  apparent  right  to  possession  is 
gained,  the  law  will  not  suffer  that  right  to  be  overthrown  by  the 
mere  act  or  entry  of  claimant ;  his  remedy  is  by  action." 

The  respondent  Griswold  having  made  a  quiet  entry  and 
gained  possession  under  a  claim  of  right,  the  law  will  not  suffer 
that  right  to  be  attacked,  except  by  an  action  duly  broujrht  by 
the  respondent  for  that  purpose.  McAdam's  Landlord  &  Tenant, 
2nd  ed.,  parag.  104;  People  v.  Fields,  supra;  Bums  v.  Bryant,  31 
N.  Y.,  453. 

We  therefore  think  the  final  order  should  be  affirmed,  with 
costs. 

BisoHOFF,  J.,  concurs. 

Isaac  Rabinowitz  et  al,  Resp'ts,  v.  Simon  Cohen,  App'lt 

(iK«f  York  Omnum  FUan,  Chneral  Tsrm,  FOed  February  7,  l89t,) 

1.  FbaUD— MSASURB  OF  DAMAOR8  IN  ACTION  FOR. 

In  in  actkm  for  damages  for  fraud  and  deceit  in  procuring  plaintiffs  to 
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maiiiif  actare  certain  aitidet,  the  meaeore  of  damages  ia  the  actual  cost  of 
their  maouf acture. 

2.  FaLSB  BBPRBSBIVTATION— SviDBZrCB  OF  KNOWLBDQB. 

Where  a  person  makes  a  false  representation  and  the  facts  represented 
are  of  such  a  nature  that  the  party  making  the  representation  may  be  as- 
sumed to  have  personal  knowledge  of  them,  proof  of  their  falsity  is  suffi- 
cient evidence  of  his  knowledge  of  the  falsity  of  the  representation  when 
it  was  made. 

Appeal  from  a  judgment  for  plaintiffs  rendered  in  the  district 
court  of  the  city  of  New  York  for  the  fourth  judicial  district,  in 
an  action  for  damages  for  fraud  and  deceit 

A,  A,  Sarasohny  for  app'lt ;  Louis  LavenSy  for  resp't& 

BiSGHOFF,  J. — In  an  action  f(»*  damages  for  fraud  and  deceit  the 
measure  is  not  what  pliAntiff  would  have  realized  had  the  repre- 
sentations shown  to  be  false  been  true,  but  what  he  has  lost  by 
reason  of  the  deceit  Defendant  is  bound  to  make  good  the  loss 
sustained,  such  as  moneys  that  plaintiff  has  paid  out  and  interest, 
and  any  other'  outlay  legitimately  attributable  to  defendant's 
fraudulent  conduct ;  but  this  liability  «doe8  not  include  the  ex- 
pected fruits  of  an  unrealized  speculation.  Smith  r.  Bolles,  182 
U.  S.,  125.  The  claim  was  tnat  defendant,  as  the  pret€*>nded 
agent  of  Steinberg  &  Co.,  a  fictitious  firm,  had  falsely  and  fraudu- 
lently induced  plaintiffs  to  enter  into  a  contract  for  the  manufac- 
ture and  sale  to  thorn  of  400  paper  boxes  at  the  agreed  price  of 
twelve  dollars  per  hundred,  and  there  was  evidence  to  the  effect 
that  the  cost  of  labor  and  material  was  ten  dollars  per  hundred  or 
forty  dollars  for  the  four  hundred.  The  judgment  was  for  forty 
dollars  and  it  seems,  therefore,  that  the  proper  measure  of  dam- 
ages was  applied  by  the  trial  justica 

The  judgment,  however,  appears  to  be  excessive  in  another  re- 
spect It  was  conceded  that  the  first  two  hundred  boxes  were 
ordered  by  the  defendant,  who  at  the  time  represented  himself  as 
authorizedf  by  Steinberg  &  Ca,  of  212  Stanox  street,  Brooklyn,  to 
make  the  contract  for  the  manufacture  and  sale  of  such  boxes  to 
them.  It  was  also  conceded  that  there  was,  as  a  matter  of  fact,  no 
such  firm  as  Steinberg  &  Co.,  and  that  defendant  made  the  repre- 
sentations to,  and  contract  with,  plaintifls  at  the  suggestion  of  one 
Moses  Diskin,  a  rival  manufacturer.  It  was  immaterial  that  the 
defendant  did  not  at  the  time  know  Steinberg  &  Co.  to  be  ficti- 
tioua  His  representation  that  as  the  agent  of  Steinbei^  &  Co.  he 
was  authorized,  to  conclude  a  contract  for  the  sale  and  manufacture 
of  paper  boxes  to  them  implied  that  they  were  an  actual  and  ex- 
isting firm,  and  plaintiffs  were  thereby  induced  to  give  them 
credit  in  undertaking  the  expenditures  necessary  in  the  manufac- 
ture of  the  boxea  That  defendant  acted  in  good  faith  in  mak- 
ing the  representation  is  no  defense,  for  he  who  deliberately  rep- 
resents that  to  be  true  which  he  does  not  know  to  be  true  and  in- 
duces another  to  act  thereon,  is  to  be  placed  in  the  same  category 
with  him  who  represents  that  to  be  true  which  he  knows  to  be 
false.  Am.  &  Eng.  Ency.  of  Law,  "  Deceit,"  Vol  5,  819 ;  Story's  Eq. 
Jur.,  §  193,  and  where  the  facts  represented  are  of  such  a  nature 
that  the  party  making  the  representation  may  be  assumed  to  have 
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peraonal  knowledge  of  them,  proof  of  their  falsity  is  Bufficient 
evidence  of  his  knowledge  of  the  falsity  of  the  representation 
when  it  was  mada     Morgan  v-  Skiddy,  62  N.  Y.,  819. 

As  to  the  remaining  two  hundred  boxes,  however,  it  appears 
that  plaintiffs  were  induced  to  proceed  with  their  manufacture 
by  reason  of  the  receipt  by  mail  of  a  postal  card  from  **  Steinberg 
&  Co.,'*  bearing  an  oraer  to  that  effect  It  was  conjectural  only 
that  the  postal  card  emanated  from  defendant.  There  was  no 
evidence  to.  that  effect,  and  the  uncontradicted  testimony  of  Dis- 
kin,  a  witness  for  the  defense,  was  that  the  witness  was  the  author 
of  the  postal  card. 

The  judgment  appealed  from  should,  therefore,  be  reversed, 
with  costs  to  the  appellant,  unless  respondents  stipulate  to  reduce 
the  judgment  to  twenty  dollars  and  the  tosts  of  the  court  below; 
and  upon  filii^  such  a  stipulation  the  judgment  will  be  affirmed 
as  reauced,  without  costs  ot  this  appeal  to  either  party. 

BooKSTAVSR,  J.,  concurs. 


John  F.  Neilson,  Resp't,  v.  Charles  E  Eat,  App'lt 

(2f4N0  York  Common  FUa$,  General  Term,  Filed  FOyruary  /,  1899,) 
Tammmt  AMD  ciniJ>— Ijatctt.ity  op  pabbkt  fob  mbdical  sbrviobs— Evi- 


In  an  actioo  teou^t  to  reoover  for  medical  services  rendered  to  defend- 
ant's daughters,  the  testimony  showed  that  both  daughters  had  spoken  of 
defendant  as  **  papa  ; ''  that  bills  had  been  sent  him  for  their  tuition,  and 
letters  received  fh>m  him  enclosing  checks  in  payment :  that  they  were  at 
boarrling  school  and  needed  medi(Sd  attention  at  the  time  ti^e  services  were 
renderea,  and  that  during  the  previous  year,  when  at  the  same  school, 
I^aintiif  had  rendered  them  like  services  and  been  paid  by  defendant 
uirougfa  the  treasurer  of  the  school.  Held,  that  the  evidence  was  sufficient 
to  e0Uu>li8h  the  fact  that  the  persons  treated  were  defendant's  daughters, 
and  impliedly  aiithoriaed  to  engage  the  services. 

Appeal  from  a  judgment  rendered  in  the  district  court  of  the^ 
city  of  New  York  for  the  third  judicial  district 
Howard  A.  Sperry^  for.app'It ;  O.  A,  C,  Bametty  for  resp't 

BooKSTAVEB,  J. — This  action  was  brought  by  the  respondent 
as  assi^ee  of  Dr.  James  E.  Wood  to  recover  the  sum  of  seventy 
seven  dollars  for -medical  services  rendered  by  the  assignor  to  the 
daughters  of  the  appellant  The  latter  was  personally  served  with 
the  summons,  appeared  in  the  action  and  interposed  a  general 
denial  This  imposed  on  the  plaintiff  in  that  action  the  duty  of 
showing  bj  evidence  that  the  persons  treated  were  the  daughters 
of  the  defendant,  that  the  services  rendered  were  necessary,  and 
some  assent  or  authority  by  or  from  him,  Poocic  v.  Miller^  1  fiilton, 
108,  or  that  there  was  an  absolute  necessity  for  the  immediate 
rendition  of  the  services,  where  the  law  raises  an  implied  promise 
to  pay  in  consideration  of  the  benefit  conferred  on  the  parent  by 
•odi  services,  although  rendered  without  the  parentis  actual  request 

On  the  trial  defendant's  counsel  apparently  relied  upon  the 
plaintiff's  inability  to  prove  that  the  persons  treated  were  defend- 
infs  daughters,  and  were  treated  by  his  assent  or  authority.  We 
daolc  the  evidence  sufficiently  establishes  the  fact  that  they  were 


Digitized  by  VjOOQIC 


126  Nbw  York  State  Bepobter,  Vol.  44     [N. Y.C.P. 

his  daughters.  A  witness  was  produced,  who  testified  that  she 
had  given  music  lessons  to  one  of  them  at  their  home  in  Harlem ; 
that  she  had  then  heard  both  of  them  speak  of  the  defendant  as 
^*  papa '] ;  had  sent  him  bills  for  her  tuition ;  had  received  letters 
from  him  enclosing  checks  in  payment,  thus  showing  he  had  at 
least  assumed  the  parental  relation  to  them  which  carries  with 
it  the  moral  duty  of  caring  for  their  health.  It  was  testified  that 
they  needed  medical  attention  at  the  time  the  services  were  ren- 
dered for  throat  difficulties  and  colds.  They  were  then  not  at 
home,  but  at  school  at  the  Convent  of  the  Sacred  Heart,  wh^re 
they  had  been  the  previous  vear,  and  where  the  doctor  had 
attended  one  of  them,  for  which  attendance  he  had  been  paid  by 
defendant  through  the  treasurer  of  the  convent  The  services 
having  been  rendered  on  the  same  reauest,  and  under  the  same 
circumstances  as  those  to  recover  for  which  this  action  is  brought, 
we  think  sufficiently  established  an  implied  authority  to  engage 
the  services.  The  justice  has  found  in  plaintiflTs  favor  and  his 
finding  cannot  be  disturbed.  Henry  v.  BettSy  1  Hilt,  156.  In 
Baker  v.  Keen^  2  Stark.,  501,  less  evidence  was  considered  suffi- 
cient to  warrant  a  jury  in  finding  such  implied  authority  existed, 
for  it  was  held  that  evidence  showing  tne  father  had  placed  a 
son  at  a  military  college  and  paid  his  expenses  there  was  suffi- 
cient to  warrant  the  presumption  of  authority  from  the  father  to 
order  regimentals  and  other  articles  for  his  equipment  We 
think  the  plaintiff  made  out  a  vrima  fade  case  at  least,  and  if 
the  defendant  had  a  valid  -explanation  to  offer,  or  evidence  to 
rebut  the  presumption  of  authority,  he  should  have  produced  it 

The  juogment  should  be  affirmed,  with  costs. 

BiscHOPF,  J.,  concurs^ 

J.  Lewis  WEiNBERa,  Applt,  v.  Louis  Kram,  Resp't 

(New  York  Common  PUas,  General  Term,  Filed  February  2,  1892,) 

SvTOBNCB — Rebuttal  of  adicissiokb. 

During  the  trial  of  an  action,  but  before  any  testimony  was  taken,  the 
defendant  admitted  that  a  certain  letter  was  sent  bvhim  to  the  plaintiff. 
Later  defendant  was  permitted  to  state  that  he  did  not  write  tlic  letter 
and  never  saw  it,  and  to  detail  the  circumsttmces  under  which  it  was  writ- 
ten, in  order  to  explain  and  rebut  the  presumption  arising  from  the 
fact  that  he  had  sent  it.  HM,  that  it  was  not  error  to'receive  the  testi- 
mony, although  it  involved  a  statement  by  the  witness  of  what  was  said 
to  a  third  person  at  the  time,  who  was  a  iriend  of  the  plaintiff  and  was 
acting  for  the  defendant. 

Appeal  from  a  judgment  rendered  in  defendants  favor  in 
the  district  court  of  the  city  of  New  York  for  the  seventh  judicial 
district 

J,  Lettns  Weinberg^  for  applt;  Jojcob  Levy,  for  resp\ 

BooKSTAVER,  P.  J. — This  action  was  brought  to  recover  the 
sum  of  twenty-five  dollars  alleged  to  be  due  juaintiff  for  services 
alleged  to  have  been  rendered  the  defendant  as  an  attorney  and 
counsellor  at  law.  The  defendant  denies  ever  employing  plaint- 
iff or  requesting,  any  advice  from  him,  or  that  he  ever  rendered 
any  service  whatever  or  gave  or  was  requested  to  give  any  advice  in 
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consideration  of  which  the  defendant  agreed  to  pay  the  plaintiff 
the  sum  of  of  twentj-five  dollars  or  any  other  sum  of  money. 

The  evidence  upon  the  trial  was  conflicting.  As  we  have  often 
decided  in  this  court,  upon  such  conflict  we  will  not  reverse  the 
judgment  of  the  court  below  unless  it  is  made  to  appear  that  that 
court  overlooked  some  material  fact  or  its  decisioji  was  against  the 
clear  weight  of  evidence  or  was  influenced  by  prejudice,  passion 
or  biaa  Indeed,  the  appellant  does  not  ask  us  to  reverse  on  any 
of  these  grounds,  and  we  think  from  an  examination  of  the  record 
the  evidence  fully  justified  the  justice  in  arriving  at  the  conclu- 
sion he  did. 

But  it  is  insisted  bjr  the  appellant  that  there  was  fatal  error 
committed  by  the  justice  in  the  admission  of  evidence.  Before 
any  testimony  was  taken,  the  defendant  admitted  that  a  certaia 
letter  was  sent  by  him  to  plaintiff,  which  is  as  follows : 

"New  York,  July  20,  1891. 
"Dear  Sir — In  the  matter  of  the  Insurance  Company,  you 
will  please  not  trouble  yourself  about  giving  me  any  opinion,  as 
things  have  changed." 

Durine  the  progress  of  the  trial,  defendant's  counsel  asked  him 
whether  he  ever  wrote  this  letter,  to  which  the  plaintiff  objected  oa 
the  ground  that  it  had  been  admitted  that  the  letter  had  been  sent 
to  the  plaintiff  by  the  defendant,  which  was  overruled,  and  the 
defendant  was  permitted  to  state  that  he  did  not  write  the  letter 
an^  never  saw  it,  and  to  detail  the  circumstances  under  which  it 
was  written. 

This  we  think  no  error,  because  the  plaintiff  had  the  full  benefit 
of  the  admission  hj  the  defendant  that  he  sent  the  letter,  and  the 
defendant  was  entitled  to  state  the  circumstances  under  which  it 
was  written  by  another,  in  order  to  explain  and  as  far  as  possible 
rebut  the  presumption  arising  from  the  fact  that  he  had  sent  it 
This  he  could  have  done  even  had  the  witness  he  desired  been 
present  and  testified  to  the  writing  of  the  letter.  It  is  true  this 
mvolved  a  statement  by  the  witness  of  what  was  said  to  a  third 
person  at  the  time,  who  was  a  friend  of  the  plaintiff  and  was  act- 
mg  for  the  defendant  Under  such  circumstances  it  was  not 
error  to  receive  the  testimony,  and  the  judgment  should  be  af- 
firmed, with  costa 

BiscHOFF,  J.,  concurs. 

Max  Grabosski,  Resp't,  v.  Lewis  Gewerz,  App'lt 

iJSew  York  Common  FUob,  General  Term,  Filed  Februa/ry  1, 189$,) 

1.  BlUiB  AHD  NOTBfr— TrriiB  OF  PLAINTIFF. 

Mere  possession  of  a  note  payable  to  the  order  of  a  person  other  than 
the  holder,  and  unendorsed,  does  not  entitle  the  holder  to  recover  thereon, 
but  on  appeal,  the  pleadings  in  the  court  below  having  been  oral,  and  it 
being  impoflsible  to  detemmie  from  the  record  the  precise  extent  of  the 
•HentlcNiB  of  the  complaint.  Held,  that  the  institution  and  prosecution 
of  the  suit  implied  an  allegation  of  title  in  the  plaintiff,  and  it  nowhere 
appenring  that  such  an  allegation  was  controverted,  it  must  be  assumed  to 
have  been  admitted. 
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2.  Same— Burden  OF  PROOF. 

In  an  action  on  a  promissory  note*  the  defense  was  want  of  considera- 
tion, and  the  execution  not  denied.  JSM,  that  the  affirmative  was  with  the 
defense  to  show  a  want  of  consideration. 

Appeal  from  a  judgment  for  plaintiflE  rendered  in  the  district 
court  of  the  city  of  New  York  for  the  third  judicial  district 
A.  <b  L,  Levy,  for  applt ;  John  Fennel,  for  resp*t 

BiscHOFF,  J. — The  note  in  suit  was  payable  "  to  the  order  "  of 
Baker  Union  No.  81  of  New  York,  therefore  negotiable,  Lawson's 
Bights,  Remedies  &  Practice,  voL  4,  §  1455,  p.  2586 ;  Parsons  on 
Notes  k  Bills,  vol.  1,  p.  18,  eta,  and  it  imported  a  consideration. 
Ooshen  Jc  Minisink  Humpike  Bead  v.  awriin,  9  Johns.,  217 ; 
Kinsman  v.  Birdaall,  2  E.  D.  Smith,  896.  The  defenses  were 
limited  to  want  of  consideration  and  procurement  of  the  note  by 
duress,  neither  of  which  disputed  the  making  and  delivery  of  the 
note ;  and  before  the  burden  of  establishing  the  fact  of  considera- 
tion by  a  preponderance  of  the  evidence  could  be  imposed  upon 
the  plaintiff,  tiruyn  v.  RusseU,  88  St  Eep.,  50,  it  was  requisite 
that  the  defendant  should  in  the  first  place  impeach  the  presump- 
tion of  Consideration  by  evidence  from  which  the  want  of  con- 
sideration was  made  to  appear,  or  could  be  inferred.  The  trial 
justice,  therefore,  properly  ruled  that  the  affirmative  side  of  the 
case  was  with  the  defense. 

It  is  urged  by  counsel  for  appellant,  as  ground  for  reversal,  that 
the  evidence  fails  to  show  plaintiff's  ownership  of  the  note  in  suit, 
and  that  the  presumption  of  title  and  ownership  usually  arismg 
from  the  fact  of  possession  does  not  applv,  since  the  note  was 
payable  by  its  terms  to  a  person  or  persons  ower  than  the  plaintiff, 
and  was  not  endorsed.  Had  the  defense,  instead  of  being  affirma- 
tive, been  a  denial,  the  absence  of  endorsement  would  have  re- 
quired plaintiff  to  show  a  devolution  of  the  payee's  right  to  recover 
upon  him  by  assignment,  oral  or  in  writing,  for  it  has  been  ex- 
pressly held  by  the  court  of  appeals  that  mere  possession  of  a 
note  payable  to  the  order  of  a  person  other  than  the  holder,  and 
unendorsed,  does  not  entitle  the  holder  to  payment,  Daubleday  v. 
Kress,  50  N.  Y.,  410,  and  hence  not  to  the  maintenance  of  an  ac- 
tion to  recover  thereon. 

The  pleadings  in  the  court  below  having  been  oral,  we  can- 
not, from  the  record,  determine  the  precise  extent  of  the  allega- 
tions of  the  complaint,  but  the  institution  of  suit  and  its  prosecu- 
tion imply  an  allegation  of  title  to  the  note  in  the  plaintiff,  and 
as  it  nowhere  appears  that  such  an  allegation  was  controverted, 
we  must  assume  that  it  was  admitted.  The  proceedings  upon  the 
trial,  as  they  are  presented  to  us  by  the  justice's  return,  are  en- 
tirely consistent  with  such  an  admission.  The  absence  of  the 
endorsement  of  the  payee,  however,  had  the  effect  of  subjecting 
the  note  in  the  hands  of  the  plaintiff  to  all  the  defenses  which 
might  have  prevailed  between  the  original  parties  thereto.  Ooshen 
Naticmal  Bank  v.  Bingham,  118  N.  Y.,  849 ;  28  St  Rep.,  702,  and 
so  it  was  proper  for  the  trial  justice  to  consider  them  and  to  re- 
ceive evidence  thereof. 
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No  other  evidence  was  offered  in  support  of  the  defenses  than 
the  testimony  of  the  defendant,  which,  though  it  had  remained 
wholly  uncontradicted,  was  subject  to  discredit  as  that  of  a  party 
in  interest  From  this  it  appeared  that  defendant  was  engaged 
in  business  as  a  baker ,  that  ne  employed  four  o;*  five  journey- 
men ;  that  on  the  day  of  the  making  and  delivery  of  the  note  ne 
was  without  help;  that  he  voluntarily  applied  to  the  Bakers' 
Union,  No.  81,  to  be  supplied  with  journeymen ;  that  he  was  in- 
formed by  the  officers,  or  members  of  the  union,  that  unless  the 
note  in  suit  was  given  his  request  would  not  be  complied  with, 
and  that  to  obtam  the  required  assistance  in  his  business  he 
gave  the  note.     Do  these  facts  constitute  duress?  , 

As  well  could  it  be  urged  that  any  person  engaged  in  the  busi- 
ness of  supplying  servants  is  guilty  of  the  same  offense  if  he  re- 
fuses to  maKe  the  supply  except  upon  an  agreement  for  compen- 
sation 'for  his  servicea  If  it  was  intended  to  prove  that  the 
members  of  the  union  had  unlawfully  conspired  to  prevent  the 
further  conduct  of  defendant's  business  and  to  induce  journey- 
men to  abstain  from  entering  his  employ,  and  that  the  note  was 
f;iven  and  accepted  with  the  understandmg,  on  both  sides,  that 
arther  resistance  to  the  prosecution  of  defendant's  business  should 
thereupon  be  withdrawn,  thie  facts  shown  do  not  warrant  such  an 
inference  and  the  defendant  signally  failed  in  this  respect  It  was 
not  an  apparent  duty  of  the  union  to  supply  defendant  with 
journeymen  bakers,  and  their  refusal  to  do  so,  except  upon  an 
agreement  for  compensation,  presents  no  element  of  duress. 

Upon  cross-examination,  however,  defendant  was  forced  to  ad- 
mit that  at  the  time  of  giving  the  note  in  suit  he  was  awai^e  of  the 
fact  that,  as  a  consideration  therefor,  he  became  entitled  to  procure 
from  the  union  certain  labels  issued  by  it  for  use  in  the  business 
of  bakers  at  prescribed  rates.  Counsel  for  the  defense  did  not 
apparently  deem  a  disclosure  of  the  purport  of  these  labels  neces- 
aary^j  and  the  trial  court  was  left  wholly  to  conjecture  in  this  re- 
apect  For  the  plaintiff  it  appeared,  from  his  own  testimony  and 
tnat  of  a  witness,  Davis,  that  defendant  voluntarily  applied  to  the 
union  to  purchase  its  labels,  and  that  the  note  in  suit  was  exacted 
and  given  as  the  consideration  of  an  agreement  on  the  part  of  the 
union  thereafter  to  supply  the  defendant  with  the  labels  upon 
payment  by  him  of  the  rates  prescribed  therefor,  and  that  he  was 
supplied  with  such  labels  upon  the  further  payment  of  ten  dollars, 
and  furnished  with  journeymen.  Was  not  the  agieement  for  the 
supply  of  labels  evidence  of  some  consideration  for  the  note?  It 
will  hardly  be  seriously  contended  that  it  was  not  With  the 
adequacy  or  inadequacy  of  the  consideration  the  court  cannot,  in 
the  absence  of  illegality,  fraud  or  mistake,  have  any  concern.  Of 
that  the  contracting  party  is  the  better  judge,  and  if  he  chooses 
to  enter  into  a  contract  upon  a  consideration  which,  at  the  time, 
he  deems  sufficiently  adequate,  the  courts  cannot  relieve  him  or 
make  a  new  contract  for  him  if  he  subsequently  repents  of  his 
bararain. 

We  think  not  only  that  the  preponderance  of  the  evidence  sus- 
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tained  the  claim  of  consideration,  but  that  on  the  defendant's  tes- 
timony alone,  thouffh  it  had  remained  wholly  unchallenged,  a 
judgment  for  plaintS  would  have  had  to  be  sustained. 

Judgment  affirmed,  with  C06t& 

BooKSTAYEB,  J.,  ooncura 


The  Mabvin  Safe  Company,  Applt,  v.  Max  J.  Foss,  Resp*t 

(Ifew  York  (Jommon  Pleas,  Qmural  Term,  FOed  FAruary  1,  189ft,] 

CoirysBsiOH— Wbioht  of  stidbncb. 

In  an  nctioii  brought  to  reooYor  damages  for  the  conversion  of  a  safe^ 
testimony  was  given  that  on  the  occasion  of  an  interview  defendant  had 
admitted  that  he  was  in  possession,  or  control  of  possession,  of  the  safe, 
but  defendant  denied  that  such  admissions  were  made,  as  well  as  the  fact 
of  his  ever  having  possession,  or  control  of  possession,  of  the  safe.  Hdd, 
that  there  was  not  such  a  preponderance  of  evidence  as  would  justify  the 
reversal  of  a  judgment  for  defendant 

Appeal  from  a  judgment  for  the  defendant  rendered  in  the 
district  court  in  the  city  of  New  York  for  the  first  judicial  district, 
before  the  justice  without  a  jury, 

A.  Edvxird  Woodruffs  for  applt ;  Arthur  Furber,  for  resp*t 

BiscHOFF,  J. — This  action  was  brought  to  recover  damages  for 
the  allied  conversion  of  a  safe,  and  the  complaint  contained 
appropriate  allegations  essential  to  such  a  cause  of  action,  right  of 
possession  in  plaintiff,  possession  by  defendant  and  refusal  by  him 
to  deliver  after  demand.  The  answer  controverted  these  allega- 
tions and  set  forth  as  a  separate  and  distinct  defense  that  prior  to 
the  commencement  of  this  action  plaintiff  had  sold  and  delivered 
the  safe  to  Emanuel  &  Taylor,  upon  their  agreement  to  pay  for  it 
in  instalments,  and  that  until  the  full  and  complete  payment  of 
the  purchase  price  the  safe  should  be  and  remain  the  property  of 
the  plaintiff,  which  was  also  to  be  entitled  to  possession  at  any 
time  on  demand,  but  that  since  such  sale  plaintiff  had  sued  and 
recovered  a  judgment  for  the  full  amount  of  the  purchase  money 
against  Emanuel  &  Taylor,  whereby  the  title  to,  and  right  of 
possession  of  the  safe  had  become  vested  absolutely  in  them. 

Thus  the  trial  of  the  action  involved  the  determination  of  ques- 
tions of  fact  as  well  as  of  law  and  these  were  alike  submitted  to 
the  justice  below. 

Conceding,  therefore,  that  defendant's  position  respecting  the 
IcRal  effect  of  the  judgment  against  Emanuel  &  Taylor  is  unten- 
aUe,  it  still  remained  for  plaintiff  to  sustain  the  allegations  of  the 
complaint  by  sufficient  prool  In  this  behalf  the  only  evidence 
offer^  was  tlie  testimony  of  plaintiff's  witnesses.  Woodruff  and 
Pendleton,  to  the  effect  that  on  the  occasion  of  an  interview  with 
him  the  defendant  had  admitted  that  he  was  in  possession,  or 
control  of  possession,  of  the  safe  in  question.  But  defendant 
met  the  assertion  of  these  alleged  admissions  by  emphatic  denial 
that  they  were  made,  and  supplemented  that  denial  with  the 
further  one  that  he  ever  at  any  time  had  the  possession,  or  control 
of  possession,  of  the  safe. 

This  constituted  all  the  evidence  relating  to  defendant's  posses- 
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sion  of  the  safe,  and  thereon  the  trial  justice  found  for  the  de- 
fendant For  us  to  say  that  this  finding  was  error  would  seem  to 
be  an  unwarranted  interference  with  the  province  of  the  trial  jus- 
tice, as  we  may  reverse  upon  the  facts  only  when  the  evidence 
presents  such  a  preponderance  in  favor  of  the  appellant  that  a 
contrary  finding  would  be  legal  error.  Phillips  v.  Jfunaey,  22  St 
Rep.,  2*26;  Macniffe  v.  Ludingtori,  18  Abb.  N.  C,  407.  Unques- 
tionably the  testimony  concerning  the  allied  admissions  was 
evidence  of  the  facts  allied  to  have  been  admitted  suflBcient  to 
re(^uire  defendant  to  refute  it,  but  such  evidence  is  of  such  an  in- 
ferior d^ree  and  unreliable  quality  that  weighing  it  agnainst  the 
defendant's  denials  of  having  made  the  admissions  and  the  ex- 
istence of  the  facts  alleged  to  have  been  admitted,  a  preponder- 
ance of  evidence  cannot  be  fairly  predicated  thereon.  Oreenwood 
V.  Schumackery  82  N.  Y.,  614 ;  Greenleaf  on  Evidence,  vol.  1, 
§200. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Daly,  Ch.  J.,  concura 


William  C.  Cudd,  Resp't,  v.  Ehys  Gwbsyn  Jones,  App'lt 
{Supmne  Court,  Oeneral  2l»w,  Fntrth  Departnunt,  Filed  February  IS,  1892,) 

1.  AFFBA1>-ObJB0TION8  TO  BVmBNCB. 

An  objection  to  the  adUnisdon  of  evidence  on  the  ground  that  it  was  in 
the  nature  of  an  offer  to  compromise  should  be  raised  at  the  trial.  It  can- 
not be  raised  for  the  first  time  on  appeal. 

2.  LnOTATION — ACKNOWLEDGMBNT. 

A  letter  in  which  the  writer,  while  stating  that  he  does  not  confess  that 
he  is  under  any  obligation  to  pay  the  monev  further  than  that  his  name  is 
on  the  note,  admits  that  the  money  would  not  have  been  loaned  exc^t 
upon  his  credit,  and  asks  w^t  the  liolder  of  the  note  wiU  take  for  it.  is  a 
sufficient  acknowledgment  to  take  the  note  out  of  the  statute  of  limita- 
tions. 

Appeal  from  a  judgment  entered  in  Oneida  county,  January 
15,  1891,  upon  a  verdict  of  $795.19,  rendered  in  favor  of  the 
plaintiff  at  the  Oneida  circuit,  January,  1891 ;  also,  from  an  order 
denying  a  motion  on  the  minutes  for  a  new  trial. 

l^he  action  is  upon  a  note,  a  copy  of  which  is  as  follows : 

'*$500.  Utica,  N.  Y.,  January  1,  1874. 

"  One  day  after  date,  we  promise  to  pay  to  the  order  of  Ann 
Owens,  five  hundred  dollars,  with  use,  at  Welsh  Land  &  Emigra- 
tion of  America  office,  105  Genesee  street,  Utica,  K  Y. 

**Rhy8  Gwesyn  Jones,  President 
"  David  T.  Da  vies.  Treasurer. 
"Value  received." 

In  defense,  ijie  defendant  set  up  the  statute  of  limitations,  and 
that  the  note  was  given  and  received  as  the  corporate  note  of  a 
corporation  called  "The  Welsh  Land  &  Emigration  Society  of 
America,'*  of  which  the  defendant  was  the  president,  and  David 
T.  Davies  the  treasurer. 
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To  avoid  the  effect  of  the  statute,  the  plaintifiE  relied  on  a  let- 
ter written  by  defendant  to  the  assignor  of  plaintiff  before  sh& 
transferred  the  note;     The  letter  is  as  follows : 

Utiga,  N.  Y.,  December  8,  1887. 
"i/r&  Ann  Thomas: 

"  Dear  Friend — I  am  very  sorry  that  I  am  not  able  to  comply 
with  your  wish  to  pay  the  note  due  to  you  from  David  T.  Davies. 
I  never  saw  the  money  and  never  had  any  benefit  from  them. 
Besides  your  money,  there  are  other  notes  of  about  ten  thousand 
dollars  due,  without  any  money  to  meet  them.  It  was  necessary 
for  me  to  borrow  near  one  thousand  dollars  to  get  things  to  a 
level  after  coming  back  from  California  I  have  been  paying 
them  in  five  or  six  pounds  a  month.  I  shall  finish  them  by  next 
April,  if  I  will  have  health.  Though  I  do  not  confess  that  I 
am  under  any  obligation  for  the  money  you  loaned  David  T. 
Davies,  further  than  that  my  name  is  on  the  note,  which  is  also 
true  of  many  other  notes  that  persons  have  in  America.  They 
know  that  i  have  nothing  to  pav'with,  and  for  that  they  do  not 
ask. '  I  believe  that  the  Kev.  Mr.  Owen  would  not  have  loaned 
the  money  only  that  it  was  for  me  to  sign  the  note,  and  I  would 
not  have  done  so  only  I  believed  Mr.  Davies  was  rich  and  honest 
Both  of  us  have  been  unlucky  in  meeting  him.  No  doubt  that 
it  is  difficult  for  you  to  lose  the  money,  and  it  is  difficult  for  me 
to  pay  them.  I  would  be  very  glad  to  meet  with  you  and  do  all 
I  can  for  the  sake  of  peace.  Many  have  received  part  of  the  debt 
from  me.  How  much  will  you  take  for  the  notes  ?  I  send  you 
five  pounds  a  month  from  the  beginning  of  next  May.  Will  you 
take  forty  pounds?  The  whole  I  willpav  will  be  a  loss  to  me. 
You  must  lose  soma     So  we  will  be  fpenos  again. 

"R  G.  JoNEa" 

At  the  close  of  the  plaintiff's  evidence,  the  defendant  moved 
for  a  nonsuit  upon  the  ground  that  there  is  nothing  in  the  letters 
submitted  in  the  nature  of  a  promise  to  pay  the  note  in  suit  This 
motion  was  denied  and  defendant  excepted  At  the  close  of  the 
evidence  the  defendant  asked  the  court  to  direct  a  verdict  for  the 
defendant  on  the  ground  that  there  was  no  evidence  in  the  case 
to  take  the  note  out  of  the  statute  of  limitations.  The  court  de- 
nied the  motion  and  the  defendant  excepted. 

A,  M.  Beardsly  and  John  D.  Griffith^  for  app'lt ;  Jones  &  Town- 
send^  for  resp't 

Merwin,  J. — The  questions  litigated  upon  the  trial  of  this  case 
were  whether  the  defendant  was  personally  liable  on  the  note  and 
whether  the  defendant  had  made  any  acknowledgment  or  promise 
sufficient  to  avoid  the  bar  of  the  statute  of  limitationa  No  point 
is  now  made  upon  the  first  question.  The  sufficiency  of  the  evi- 
dence on  the  second  question  is  attacked,  as  well  as  some  rulings 
on  the  admission  of  evidence. 

In  the  course  of  the  trial,  the  plaintiff  produced  and  offered  in 
evidence  five  letters,  written  by  the  defendant  to  plaintiff's  as-^ 
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signer,  dated  respectively  June  24,  1878,  July  16,  1879,  Septem- 
ber 29,  1880,  October  .1,  1883  and  December  8,  1887.  These  were 
objected  to  as  immaterial  and  incompetent.  The  objection  was 
overruled  and  the  letters  received  in  evidence.  The  defendant 
now  claims  it  was  error  to  receive  the  iirst  four  letters,  as  those 
were  written  more  than  six  years  before  the  commencement  of  the 
suit,  and  therefore  inadequate  to  relieve  the  bar  of  the  statute. 
Assume  they  had  no  bearing  on  that  question,  they  were  material 
on  the  other  question  as  to  whether  the  note  was  given  and  received 
without  design  to  make  the  defendant  personally  liable.  It  was 
therefore  not  improper  to  receive  them. 

The  defendant  also  claims  that  it  was  error  to  receive  in  evi- 
dence the  letter  of  December  8,  1887,  on  the  ground  that  it  was 
an  offer  to  compromise.  This  ground  of  objection  was  not  taken 
at  the  trial.  It  was  in  the  nature  of  a  privilege  and  should  have 
been  raised  thera  See  Stevens  v.  Brennan,  79  N.  Y.,  265 ;  Hbyt 
V.  Hinft,  112  id.,  495,  514 ;  21  St  Eep.,  593.  The  objection  as 
made  was  that  the  letter  was  immaterial  and  incompetent  Up^^ 
this  being  overruled,  no  exception  seems  to  have  been  taken.  The 
defendant  is  therefore  not  in  a  position  to  claim  error  in  the  re- 
ception of  the  evidence.  The  effect  of  the  letted,  assuming  it  to 
be  prcmerly  in  evidence,  is  however  another  question  and  may  be 
projperly  considered  in  determining  whether  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  the  defendant 

The  theory  of  the  defendant  is  that  the  letter  does  not  "acknowl- 
edge an  indebtedness  by  the  defendant  on  a  note  from  which  a  will- 
ingp[iess  or  intention  to  pay  can  be  inferred.**  The  case  of  Orexise 
T.  Defiganiere^  10  Bos.,  122,  is  cited.  In  that  case  it  was  held 
that  a  letter  written  by  a  debtor,  in  effect  acknowledging  the 
existence  of  an  indebtedness  and  pix>posing  a  compromise,  but 
distinctly  indicating  an  unwillingness  to  pay  and  a.  determination 
to  pay.  nothing  if  the  offered  compromise  be  rejected,  is  not  such 
a  recognition  of  the  debt  as  will  take  it  out  of  the  statute.  The 
cases  of  Afanche^r  v.  Brmdner,  107  N.  Y.,  346;  12  St  Eep., 
268,  and  McNamee  v.  Tenny^  41  Barb.,  496,  are  also  cited.  In 
the  ManeheMer  case  the  general  doctrine  is  said  to  be  that  the 
writing,  in  order  to  constitute  an  acknowledgment,  must  recog- 
nize an  existing  debt,  and  that  it  should  contain  nothing  incon- 
sistent with  an  mtention  on  the  part  of  the  debtor  to  pay  it  In 
the  McNamee  case  it  was  held  that  the  acknowledgment  need  not 
express  an  intention  to  pay  the  debt  In  that  case  the  defendant, 
evidently  referring  to  a  design  to  take  the  benefit  of  the  two- 
third  act,  wrote  the  plaintiff  as  follows :  "  I  have  been  working 
at  my  matters  since  you  was  here,  and  find  that  I  can  get  two- 
thirds  of  my  indebtedness  off,  but  dreading  to  take  the  act  for 
the  name  of  it,  I  have  come  to  the  conclusion  that  I  would  bor- 
row of  my  friends,  providing  that  I  can  make  a  satisfactory 
arrang^nent  I  propose  to  pay  all  my  creditors  twenty  per  cent 
cash  on  the  original  notes  or  oills;  that  is  the  best  I  can  do,  and 
that  is  more  than  I  can  do  without  help.**  He  soon  after  wrote 
again  that  he  made  the  same  offer  to  all  alike,  and  that,  if  he 
coold  not  make  it  a  general  thing,  he  should  try  the  other  way  ; 
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that  he  could  raise  enough  to  pay  the  twenty  per  cent  and  make 
a  final  settlement,  and  stated  tne  amount  which  at  that  rate  would 
be  coming  to  plaintiE  These  letters  were  objected  to,  on  the 
ground,  among  others,  that  they  were  offers  of  compromise,  but 
the  objection  was  overruled  and  exception  taken.  A  verdict 
was  oi-dered  for  the  plaintiff,  thereby  in  effect  holding  that  the 
lettew  constituted  a  sufficient  acknowledgment,  and  this  was 
sustained  at  general  term.  This  case  is  somewhat  adverse  to  the 
contention  of  the  appellant 

There  are  some  eariy  cases  indicating  that  the  acknowledgment 
should  express  a  willingness  to  pay.  A  different  conclusion  is 
reached  by  Davies,  J.,  in  Henry  y.^Boot,  38  N.  Y.,  584,  upon  a 
review  of  the  cases  upon  that  subject  In  Kincaid  v.  Ardnbald, 
78  N.  Y,  198,  it  is  said  that  if  the  writing  contains  either  a 
promise  or  acknowledgment  it  is  sufficient 

The  latest  enunciation  that  we  have  been  referred  to  of  the  rule 
on  this  subject  is  in  the  Manchester  case  above  referred  to.  Upon 
that  basis  the  question  here  is,  whether,  in  the  letter  of  December 
8,  1887,  there  is  anything  inconsistent  with  an  intention  on  the 
part  of  defendant  to  pay  the  debt  The  defendant  in  that  letter 
m  substance  admits  his  liability  on  the  note,  and  that  it  is  unpaid. 
There  was,  therefore,  an  existing  obligation.  He  says  he  had 
none  of  the  money  himself,  and,  in  that  sense,  as  it  mav  be  aiigued, 
was  not  under  any  obligation  for  the  money.  Still  he  says  in 
substance  that  the  money  wats  loaned  upon  his  credit  He  says 
it  is  difficult  for  him  to  pay ;  he  does  not  say  he  will  not  pay,  and 
does  not  intimate  that  ne  has  any  defense.  On  the  contrary,  be 
says  at  the  start  that  he  is  sorry  that  he  is  not  able  to  comply 
with  the  wish  of  the  holder  of  the  note  for  payment  He,  in  con- 
clusion, asks  how  much  she  will  take  for  the  notes,  and  makes  an 
offer.  Did  this  offer  stand  alone  there  would  be  force  in  the  sug- 
gestion that  it  would  not  be  a  sufficient  acknowledgment  The 
letter  is,  however,  to  be  taken  as  a  whole.  There  was  no  contro- 
versy between  the  parties,  or  any  dispute  as  to  the  amount  of  the 
debt  The  previous  correspondence  showed  this.  In  the  letter 
of  September  29,  1880,  he  had  said  he  would  pay  her  every 
cent 

It  has  been  held  that  a  statement  of  inability  to  pay  anything 
does  not  destroy  the  effect  of  an  acknowledgment  otherwise  suf- 
ficient De  Forest  v.  Hunt^  8  Conn.,  179 ;  Uhidsey  v.  Powell,  91 
Mo.,  622.     It  might  be  otherwise  if  there  was  a  refusal  to  pay. 

In  the  present  case  we  think  the  letter  of  December  8,  1887, 
furnished  sufficient  evidence  of  an  acknowledgment  by  defendant 
of  an  existing  debt  against  him  upon  the  note,  and  that  it  should 
not  be  said  as  matter  of  law  that  the  letter  contained  anything  in- 
consistent with  an  intention  on  the  part  of  the  defendant  to  pay 
it,  or  that  in  effect  nullified  the  acknowledgment  there  made.  The 
relations  of  the  parties  and  the  surrounding  circumstances  were  to 
some  extent  shown,  and  if  the  intention  of  defendant  was  material 
there  was  evidence  sufficient  to  make  it  a  question  of  fact  to  be 
passed  upon  as  such.  It  follows  that  the  motions  of  the  defend- 
ant for  a  nonsuit  and  for  a  verdict  in  his  favor  were  properly  de- 
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nied.  No  point  is  made  as  to  the  manner  of  the  submission  of 
the  case  to  the  jury. 

The  judgment  should  be  affirmed. 

Martin,  J.,  concurs. 

Hardin,  P.  J. — Section  395  of  the  Code  of  Civil  Procedure 
provides  that  "  an  acknowledgment "  contained  in  a  writing  is  the 
only  competent  evidence  to  take  a  case  out.  of  the  statute  of  limi- 
tationa  ''  An  acknowledgment "  of  the  debt  by  the  defendant  is 
made  manifest  by  his  letter.  **  It  was  a  distinct  recognition  of  the 
existence  of  the  debt"  Anderson  v.  Sibley^  28  Hun,  18.  It  was 
said  in  AUm  v.  Trisdorfer,  14  St  Rep.,  694,  that  upon  such  "  an 
acknowledgment  the  plaintifiE  was  entitled  to  recover." 

I  concur  in  the  opinion  of  Merwin,  J.,  and  favor  an  affirm- 
ance. 

Judgment  and  order  affirmed,  with  costs. 


Jakes  R   Schermbrhorn  et  al,  Surviving  Administrators, 
Resp'ts,  V.  Edward  H.  Brewer,  App*lt- 

{Svprmns  Court,  General  Term,  Fourth  Department,  Filed  Frifruarif  IS,  189i.) 

1.  PABTNKBsmp— Accounting — Set  off. 

lo  an  action  for  an  accounting,  brought  by  administrators  against  tbe 
saryiving  partner  of  the  intestate,  defendant  claimed  a  right  to  offset  ac- 
counts for  goods  purchased  of  him  by  tne  heirs  of  the  intestate  after  the 
firm's  dissolution,  under  an  agreement  with  one  of  the  administrators  that 
any  goods  so  sold  should  apply  on  the  estate's  interest  in  the  partnership 
assets.  Held,  that  the  claim  was  properly  rejected,  as  the  administrator 
was  wiUiout  authority  either  to  bind  the  estate  to  receive  such  accounts  as 
part  of  its  interest  in  the  partnership  assets,  or  to  compel  the  heirs  to  ap- 
ply their  accounts  with  defendant  to  their  shares  in  the  estate. 

2.  Same  -Lnrr  of  accounts  uncollbctbd. 

Such  accounts  of  defendant  with  intestate's  heirs  should  not  be  included 
in  the  referee's  list  of  the  firm's  uncollected  accounts,  as  they  were  not 
allowed  as  off-sets,  and  belonged  to  the  defendant  indiyiduidly. 

8L  SaHB— RKqUBSTS  TO  FDO)— ApPBAL. 

Where,  at  the  request  of  defendant,  a  referee  found  a  certain  sum  had 
been  expended  for  wages  by  defendant,  and  allowed  the  same .  on  an  ac 
counting,  on  appeal  defendant  cannot  claim  that  the  referee  erred  in  not 
finding  a  greater  sum,  which  by  undisputed  evidence  was  shown  to  have 
been  i^d  by  defendant  for  wages. 

Appeal  from  a  judgment  entered  in  Cortland  county  on  19th 
Jannanr,  1891,  upon  the  report  of  a  referee. 
R  A.  Benedict,  for  app'lt ;  FranMin  Pierce,  for  resp'ts. 

MsRWiK,  J.— On  the  17th  March,  1877,  the  defendant  and 
James  A.  Schermerhorn,  plaintiflEs*  intestate,  entered  into  a  co- 
partnership, under  the  firm  name  of  Brewer  &  Schermerhorn,  in 
the  business  of  making  and  selling  harnesses,  trunks,  eta,  at 
Cortland,  N.  Y.  Each  contributed  in  money  or  goods  the  sum  of 
$2,48427.  This  partnership  continued  until  the  death  of  James 
A  Schermerhorn  on  the  30th  December,  1879.  '  On  the  15th 
November,  1880,  the  plaintiffs  and  one  Charles  H.  Parker  were 
i^7  appointed  administrators  of  the  estate  of  the  deceased. 
J)^er  aied  in  October,  1887.     After  the  death  of  James  A. 
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Schermerhom,  the  defendant  continued  in  possession  of  the  part- 
nership property,  and  undertook  the  closing  up  of  the  business. 
This  action  was  brought  in  August,  1888,  for  an  accounting  and 
settlement  in  regard  to  the  partnership  dealings  and  pi-operty. 
The  referee,  to  whom  the  case  was  referred  to  hear,  try  and  deter- 
mine, found  that  there  was  due  the  plaintiffs  from  the  defendant, 
on  account  of  the  partnership  matters,  the  sum  of  $912.22,  and 
that  there  was  unsold  merchandise  on  hand  to  the  amount 
as  originally  inventoried  of  $346.60,  but  of  little  value  in  fact, 
and  also  uncollected  accounts  to  the  amount  of  $768.27.  Judg- 
ment was  ordered  in  favor  of  ihe  plaintiffs  against  the  defendant 
for  $912.22,  and  for  the  costs,  and  for  the*disposition  of  the  un- 
sold goods  and  uncollected  accounts  through  a  receiver,  if  the 
parties  could  not  agree  us  to  their  sale  or  division. 

1.  The  defendant  clainis  that  the  referee  erred  in  rejecting  the 
claims  of  the  defendant  on  accounts  for  goods  furnished  by  him 
to  the  Schermerhom  heirs  after  the  dissolution  of  the  firm.  In 
his  answer,  the  defendant  alleged  that  for  several  years  after  the 
death  of  James  A.  Schermerhom  the  plaintiffs  and  other  heirs  of 
Schermerhom  "purchased  of  this  defendant  from  time  to  time 
goods  and  merchandise,  with  the  understanding  that  such  pur- 
chases were  to  be  applied  upon  any  balance  that  might  be  due  to 
the  estate  of  said  James  A.  Schermerhom  from  the  assets  and 
property  of  the  said  firm  after  the  payment  of  the  firm  debts ;  and 
such  purchases  with  interest  amount  to  about  $350 ;  and  which 
amount  he  will  ask  to  have  allowed  him  on  this  accounting." 

The  finding  of  the  referee  on  this  subject  was  as  follows :  "That 
said  James  A.  Schermerhom  left  him  surviving  the  following 
named  children  and  heirs-at-law,  to  wit :  James  R  Schermerhom, 
Abram  M.  Schermerhom,  Susan  M.  Schermerhom  and  Linda 
Schermerhom.  That  Susan  M.  is  now  the  wife  of  James  M.  Milne 
and  Linda  is  the  wife  of  B.  E.  Miller.  That  after  the  death  of 
James  A.  Schermerhom  it  was  agreed  between  the  defendant  and 
Charles  Parker,  one  of  the  administrators  of  said  James  A  Scher- 
merhom, that  any  goods  and  merchandise  which  should  be  sold 
and  delivered  to  the  above  mentioned  heirs-at-law,  by  the  defend- 
ant, should  apply  upon  the  interest  of  the  estate  of  James  A. 
Schermerhom  in  the  partnership  assets  of  the  late  firm.     That  in 

Sursuance  of  such  agreement  the  defendant  sold  and  delivered  to 
ames  R  Schermerhom  goods  to  the  amount  of  $17.32  including 
interest;  to  James  M/  Milne,  the  husband  of  Susan  M.  Milne, 
goods  to  the  amount  of  $17.14  including  interest ;  to  Mrs.  Bur- 
nett E.  Miller  goods  to  the  amount  of  $89.24  including  interest  ; 
to  Abram  M  Schermerhom  goods  to  the  amount  of  $201.67  in- 
cluding interest ;  to  James  A.  Schermerhom  goods  to  the  amount 
of  $11.01  including  interest  That  said  goods  were  so  sold  and 
delivered  by  the  defendant  as  such  surviving  partner  and  legal 
owner  thereof,  at  different  times  between  December  80,  1879,  and 
the  commencement  of  this  action,  and  the  total  amount  of  such 
sales  is  $336.28,  but  I  find  as  a  fact  in  this  case  that  said  Parker 
as  administrator  or  otherwise  had  no  right,  power  or  authority  to 
make  the  contract  aforesaid  with    the  defendant       That  such 
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agreement  was  not  founded  upon  any  contract  or  obligation  of  the 
intestate,  James  A.  Schermerhorn,  and  created  no  liability  against 
the  estate  he  represented,  and  as  matter  of  law  we  hold  the  said 
agreement  or  arrangement  to  be  null  and  void  as  against  the  plaint- 
im;  and  that  said  account,  amounting  to  $386.28,  should  not  be 
o£Eaet  or  allowed  against  the  plaintiffs  in  this  action." 

The  defendant  at  the  trial  claimed  that  the  plaintiff  Abram  M. 
Schermerhorn  was  a  party  to  the  agreement  between  the  defend- 
ant and  Parker,  but  this  the  plaintift  Abram  denied  and  we  must 
take  the  fact  as  found  by  the  referee.  The  evidence  of  the  de- 
fendant leaves  it  in  doubt  whether  this  agreement  was  not  made 
by  Parker  before  his  appointment  as  administrator.  Assume, 
however,  that  he  was  administrator  when  the  agreement  was  made, 
was  the  estate  bound  so  that  the  agreement  became  obligatory 
upon  the  plaintiffs  as  administrators?  Parker  as  administrator 
had  no  right  to  say  that  the  heirs  must  apply  their  accounts  with 
the  defendant  upon  any  interest  or  share  they  might  have  in  the 
estate,  nor  had  he  any  right  to  bind  the  estate  to  take  its  pay  in 
that  way  for  anything  that  might  be  due  from  the  defendant 
SchmMer  v.  Simon,  101  N.  Y.,  557. 

The  defendant  claims  that  the  plaintiffs  are  estopped  from  de- 
nying the  validity  of  the  agi*eement  It  may  be  that  Parker 
woald  be,  but  it  is  not  found  that  the  plaintiffs  knew  anything 
about  it,  or  that  the  heirs  assented  to  it  I  don't  think  the 
plaintiffs  are  estopped.  .  The  defendant  invokes  the  doctrine  of 
equitable  set-ott  It  is  not  claimed  that  the  accounts  are  a  legal 
set  ofE.  Wakeman  v.  Everett,  41  Hun,  278 ;  2  St.  Eep.,  643.  They 
are  separate  debts  against  the  plaintiffs  and  others,  individually, 
while  plaintiffs'  claim  is  a  joint  one  in  their  capacity  as  adminis- 
trators. In  Dale  v.  Cbokey  4  Johns.  Ch.,  11,  Chancellor  Kent  says 
that  to  authorize  a  set-off  the  debt  must  be  mutual  and  due  to 
and  from  the  same  persons  in  the  same  capacity,  and  that  joint 
and  separate  debts  cannot  be  set  off  against  each  other  in  equity 
any  more  than  at  law.  See  2  Leading  Cases  in  Equity  by  W  hite 
k  Tudor,  4th  Am.  ed.  1342.  But  the  defendant  suggests  .that 
the  statute  of  limitations  may  be  a  good  defense  to  these  accounts 
as  against  the  individual  parties,  and  that  therefore  if  not  allowed 
here  he  may  lose  them.  This  ground  for  equitable  relief  is  not 
set  up  in  the  answer,  Irving  v.  De  Kay,  10  Paige,  319,  and  is 
not  presented  in  any  of  the  defendant's  requests  for  findings. 
When  this  action  was  commenced,  according  to  the  face  of  the 
accounts,  a  large  portion  thereof  would  not  be  affected  by  the 
statata  Payments  within  six  years  seem  to  have  been  made  on 
the  two  larger  accounts.  The  plaintiffs  do  not  appear  to  have 
done  anything  to  prevent  the  defendant  from  collecting  the 
accounta  We  are  cited  to  no  authority  that  would  justify  us  in 
allowing  the  defendant's  claim  upon  this  ground.  These  accounts 
belonged  to  the  defendant  individually,  and  for  aught  that  ap- 
pears had  no  connection  with  the  partnership  funds  or  property. 
They  cannot  be  deemed  payments  by  the  defendant  out  of 
partnership  fan(}s,  within  the  rule  suggested  in  Golkndery.  Phelany 
St.  Kep.,  Vol.  XUV.        18 
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79  N.  Y.,  868,  nor  tor  the  benefit  of  the  estate,  as  the  next  of 
kin  could  not  without  their  consent  be  compelled  to  take  pay- 
ment in  that  way,  and  as  in  this  action  there  was  no  opportunity 
to  ascertain  what  if  anything  would  be  finally  coming  to  the 
next  of  kia  One  of  the  accounts  is  against  "  James  A.  Scber- 
merhom"  for  $7.15  besides  interest  This  probably  means  the 
intestate,  but  all  the  items  of  the  account,  as  shown  by  the  ex- 
hibit in  evidence,  were  furnished  lon^  after  .his  decease,  and  no 
explanation  is  given  that  would  indicate  that  it  was  a  proper 
charge  against  the  estate,  or  proper  to  be  allowed  as  an  o^sct  to 
plaintiffs  claim.  It  follows  that  the  defendant  fails  to  establish 
any  error  of  the  referee  in  disallowing  the  accounts  referred  to. 

2.  The  firm  rented  the  store  in  wjiich  it  did  business  of  one  Henry 
Brewer  at  the  annual  rent  of  $450.  The  defendant  requested  the 
referee  to  find  that  on  the  1st  day  of  January,  1880,  the  firm  was 
indebted  to  Henry  Brewer  in  the  sum  of  $424.78,  and  that  this 
was,  subsequently  and  before  the  commencement  of  this  action, 
paid  bv  the  defendant.  This  the  referee  declined  to  do  upon  the 
ground,  as  appears  from  the  entry  of  the  referee,  that  the  ledger 
of  the  firm  at  certain  pages  show^  that  the  rent  of  1879  was  paid 
prior  to  January  1, 1880.  This  was  a  mistake  The  ledger  at  the 
pages  referred  to  does  not  show  such  payment  This  seems  to  be 
conceded  by  the  plaintiffs'  counsel,  but  he  claims  that  the  evi- 
dence does  not  show  that  the  defendant  ever  paid  it,  so  as  to  be 
entitled  to  credit  for  it  on  the  accounting.  The  case  shows  that 
upon  the  trial  an  exhibit,  No.  13,  was  produced  by  the  defendant 
and  read  in  evidence.  This  has  on  it  an  item,  "Henry  Brewer, 
425.78."  In  regard  to  this  exhibit  the  defendant  testified  as  fol- 
lows :  "  That  is  an  exhibit  of  payments  made  by  me  after  Mr. 
Schermerhorn's  death,  of  personal  accounts,  and  all  indebtedness 
against  the  firm  which  I  have  paid.  Those  are  itemized  largely, 
and  I  believe  they  are  correct"  In  the  cross-examination  of  the 
defendant,  or  during  the  progress  of  the  trial,  this  payment  does 
not  seem  to  have  been  disputed.  The  relations  between  the  de- 
fendant and  Henry  Brewer  rendered  the  payment  probable.  We 
think  that  this  item  should  have  been  allowed  and  found  as  re- 
quested, and  that  defendant  was  entitled  to  credit  for  it 

8.  The  defendant  requested  the  referee  to  find  "  that  from  and 
after  December  80,  1879,  the  defendant  employed  a  clerk  to  assist 
in  the  sale  of  the  goods  of  the  late  firm,  and  also  workmen  to 
make  harnesses  and  other  like  articles  from  the  stock  on  hand ; 
that  the  expenses  therefor  amounted  to  $568,  which  was  paid  by 
defendant  This  the  referee  found,  and  afterward  allowed  the 
defendant  that  sum  as  a  part  of  the  reasonable  expenses  of  closing 
the  business.  The  defendant  now  claims  that  the  undisputed  evi- 
dence was  that  the  amount  paid  by  defendant  for  wages  for  the 
purposes  stated  in  the  request  was  $656.48,  and  that  the  referee 
err€Ki  in  not  making  it  the  latter  sum.  There  was  evidence  that 
the  sums  paid  out  for  wages  from  January  1,  1880,  to  September 
1,  1881,  was  $656.48.  But  the  referee  had  the  right  to  take  the 
figure  that  the  defendant  presented  in  his  request  and  cannot  be 
charged  with  error  in  finding  as  requested.     Besides  it  was  for  the 
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referee  to  say  what  was  the  reasonable  amount,  and  we  assume 
that  the  amount  as  named  and  found  was  what  was  deemed  to  be 
reasonable. 

4  The  defendant  further  claims  that  the  referee  erred  in  find- 
ing that  the  amount  of  accounts  against  third  parties,  January  1, 
1^0,  excluding  the  accounts  of  the  Schermerhom  heirs,  was  the 
sum  of  $1,147.12.  The  defendant  claims,  although  *  it  is  not  so 
found,  that  to  obtain  these  figures  the  referee  took  the  amount 
of  the  uncollected  accounts,  which  were  conceded  to  be  $421,99, 
and  added  thereto  the  amount  of  collections  since  January  1, 
1880,  as  indicated  by  an  exhibit  put  in  evidence  by  defendant 
called  "  collections.  Brewer  &  Schermerhorn  account  since  Janu- 
ary 1,  1880."  These,  as  indicated  by  the  exhibit,  were  $725.13, 
making,  with  the  unoolleoted  accounts,  $1,147.12.  The  claim  of 
defendant  is  that  the  amount  of  $725.13,  as  indicated  by  the  ex- 
hibit, is  made  up  largely  from  collections  of  accounts  arising 
from  sales  of  gooos  after  the  dissolution  and  that  such  accounts 
should  not  be  considered  in  determining  the  amount  to  be  charged 
to  the  defendant,  as  he  is  charged  with  the  goods  as  they  were  at 
the  dissolution.  Of  course  it  follows  that  if  defendant  is  chained 
with  the  goods  as  they  were  at  the  dissolution  he  should  not  be 
charged  with  accounts  from  sales  made  sinca  The  books  of  the 
firm,  as  continued  by  the  defendant,  are  exhibited  in  the  case  and 
are  handed  up  for  examination.  A  comparison  of  the  items  in 
the  exhibit  of  collections  above  referred  to,  with  the  entries  in  the 
firm  books,  shows  that  about  $118  of  the  $725  arise  from  sales 
since  %\iQ  dissolution.  The  plaintiff,  however,  claims  that  the 
amount,  in  fact,  of  the  accounts  at  the  time  of  the  dissolution 
exceeded  the  sum  of  $1,147.12,  and  that  deducting  the  conceded 
amount  of  uncollected  accounts  the  amount  chargeable  to  the  de- 
fendant as  collected  accounts  exceeds  the  amount  chai^d  the 
defendant  by  the  referee.  The  plaintiflEs'  counsel  produces  as 
part  of  his  argument  a  schedule,  purporting  to  be  made  up  from 
the  firm  books,  whic^  indicates  that  the  outstanding  accounts  at 
the  time  of  the  dissolution  were  $1,220.  An  exammation  of  the 
books  in  reference  to  this  schedule  shows  that  the  accounts  on 
J|inuary  1,  1880,  in  fact  exceeded  the  amount  fixed  by  the  referee. 
The  defendant  has,  therefore,  no  occasion  to  complain. 

6.  Provision  was  made  in  the  judgment  for  a  aisposition  of  the 
uncollected  accounta  In  the  list  of  these  the  referee  included  the 
accoants  of  the  Schermerhorn  heirs,  so  called,  at  $336.28.  The 
defendant  claims  that  these  accounts  belong  to  him  individually 
and  should  not  be  included  with  those  of  tne  firm.  In  this  the 
defendant  is  correct  These  accounts  do  not  belong  to  the  firm. 
They  were  claimed  as  offsets,  but  as  that  claim  is  not  allowed 
they  should  be  stricken  from  the  list  of  uncollected  accounts, 
leaving  the  amount  $421.99. 

6.  The  referee,  in  stating  the  account  between  the  partners, 
found  that  the  defendant  drew  out  of  the  business  of  the  partner- 
ship the  sum  of  $1,716.42  and  the  plaintiffs'  intestate  the  sum  of 
$1,117.72.  The  latter  sum  is  not  found  fault  with,  but  the  de- 
fendant claims  that  the  former  is  too  larga      Still  these  figures 
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are  taken  from  the  evidence  of  the  defendant  himself,  and  his  evi* 
dence  authorizes  the  inference  that  that  amount  was  stated  by  him 
as  what  he  had  drawn  out  in  cash  and  merchandise  prior  to  Janu- 
ary, 1880.  He  also  testified  that  he  had  drawn  out  **  something 
like  $400  more  than  Mr.  Schermerhorn."  He  afterwards  testified 
that  Mr.  Schermerhorn  drew  out  $1,464.69,  including  the  bills  of 
the  Schermerhorn  heirs  so  called.  Deducting  those  which  the 
referee  disallowed,  it  left  the  sum  of  $1,118.81,  which  is  substan- 
tially what  the  referee  found.  The  attention  of  the  referee  was 
not  specifically  called  to  the  amounts  drawn  out  by  the  parties  by 
any  request  to  find  on  that  particular  subject  Nor  does  the 
counsel  for  defendant  demonstrate  that  the  figures  taken  by  the 
referee  are  erroneous  or  that  the  defendant  was  mistaken  m  his 
evidence.  No  error  is  therefore  apparent  upon  this  subject  The 
evidence  was  suflScient  to  sustain  the  referee's  finding. 

7.  The  referee  charged  the  defendant  with  collections  on  ac- 
counts to  the  amount  of  $726.13.  As  the  accounts  at  the  time  of 
the  dissolution  exceeded  $1,147.12,  and  as  it  was  conceded  that 
there  remained  of  uncollected  accounts  only  the  sum  of  $421.99, 
the  referee  had  the  right  to  infer  that  the  balance  had  been  col- 
lected by  the  defendant  The  defendant  fails  to  make  it  appear 
that  he  has  been  injured  in  this  regard. 

8.  A  point  is  made  by  the  defendant  as  to  the  allowance  to  him 
of  interest  on  some  advances  he  made,  but  this  upon  the  argu- 
ment was  not  urged.  '  The  referee  did  not  allow  the  plaintifib  any 
interest  on  the  balance  found  due  them.  The  cjuestion  of  costs 
was  in  the  discretion  of  the  referee  and  no  sufficient  reason  is  ap- 
parent for  us  to  interfere  upon  that  subject 

No  other  claims  of  error  are  presented. 

It  follows  that  the  judgment  should  be  modified  by  crediting 
the  defendant  in  the  account  the  item  of  $426.78  above  referred 
to,  or,  which  would  produce  the  same  result,  deduct  one-half 
thereof,  from  the  amount  found  due  to  the  plaintiffs  from  the  de- 
fendant, thus  reducing  the  recovery  from^  $912.22  to  $699.33. 
The  judgment  should  also  be  modified  by  striking  out  from  the 
list  of  uncollected  accounts  the  Schermertom  heirs'  accounts,  thus 
reducing  the  uncollected  accounts  from  $768.27  to  $421.99.  -^s 
so  modified  the  judgment  should  be  affirmed. 

A  majority  of  the  court  are  of  the  opinion  that  the  appellant 
should  have  the  costs  of  the  appeal. 

Judgment  modified  by  reducing  the  recovery  as  stated  in  the 
judgment  from  the  sum  of  $912.22  to  the  sum  of  $699.33,  and  by 
striking  from  the  list  of  uncollected  accounts  the  Schermerhorn 
heirs'  accounts  amounting  to  $336.28,  and  as  modified  judgment 
affirmed,  with  costs  of  this  appeal  to  the  appellant 

Hardin,  P.  J.,  and  Martin,  J.,  concur. 
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:Mary  a.  Caraher,  ExVx,  et  al,  Resp'ts,  v.  The  Royal  In- 
surance Company  of  Liverpool,  App'lt 

Mary  A.  Caraher,  ExVx,  Resp%   v.    The  Standard  Fire 
Insurance  Co.,  Applt 

Maby  a.  Caraher,  Ex'rx,   Resp't,   v.   The  Newark   Fire 
Insurance  Co.,  App'lt 

Mary  A  Caraher,   Ex'rx,  et  al,  Resp'ts,  v.  The  Home  In- 
surance Co.,  App'lt 

Mary  A.  Caraher,    Ex'rx,  et  al,   Resp'ts,  v.    The   Sprino- 
field  Fire  &  Marine  Insurance  Co.,  App'lt 

Mary  A.  Caraher,  Ex'rx,  Resp't,  v.  The  American  Central 
Insurance  Co.,  App'lt 

i3aprem  Court,  General  Term,  Fourth  Department,  FUed  February  IS,  lS9it.) 

1.  Insurance  (pibb)--Proof  of  lobb. 

Where  a  carpenter  and  builder  has  testified  as  to  the  amount  of  damage 
to  a  building  b  •  fire,  and  has  given  an  estimate  of  the  cost  of  rebuilding, 
a  question  as  to  whether  he  would  be  willing  to  rebuild  at  those  figures  Is 
immaterial,  and  is  properly  excluded  on  that  ground. 

2.  Samk— Ownership. 

Where  the  pastor  of  a  church  purchases  the  edifice  at  a  forelosure  sale 
with  his  own  funds  and  continues  in  possession  thereof  without  opposi- 
tion on  the  part  of  the  corporation,  ana  the  insurer's  agents  had  notice  of 
bis  purchase  when  the  policy  was  issued  to.  him,  it  cannot  claim  that  he 
was  not  the  unconditional  and  sole  owner  within  the  meaning  of  the 
policy. 
S.  Same— Vacanct  op  building. 

Where  the  services  in  the  church  were  discontinued  about  a  year  before 
the  fire  on  account  of  the  pastor's  ill  health,  but  remained  in  charge  of  the 
sexton,  and  the  pastor  resided  in  an  adjoining  building,  and  .frequently 
visited  it.  Held,  that  a  finding  that  the  building  did  not  become  vacant  or 
unoccupied  by  reason  of  the  cessation  of  the  services  would  not  be  dis- 
turbed. 

4.  Sam— Execution. 

The  issuing  of  an  execution,  followed  by  a  notice  of  sale,  is  not  a  levy 
upon  the  propertr^  within  the  meaning  of  a  clause  in  the  policy  providing 
that  in  case  of  a  levy  on  the  property  insured  it  should  be  void. 

5.  Same— Additional  insurance. 

The  policies  in  question  provided  that  they  should  be  void  if  other  insur- 
ance was  procured  without  consent  endorsed  thereon.  All  were  endorsed 
with  consent  for  other  insurance  concurrent  in  form,  and  some  had  an 
endorsement  that  the  loss  should  be  payable  to  the  mortgagee,  ffeld,  that 
the  endorsements  formed  no  part  of  the  policy,  and  that  these  policies 
were  not  void  because  the  others  did  not  have  the  loss  payable  to  the 
mortgagee. 

«.  Same. 

Possession  of  a  church  building  under  a  deed  given  on  a  foreclosure 
sale  affords  no  presumption  of  ownership  of  the  organ  in  the  building 
which  was  not  included  in  the  mortgage. 

Appeal   in  -each  rase  from   a  judgment  entered  in  Oneida 
county  October  20,  1890,  upon  the  report  of  a  referee. 
These  actions  were  upon  policies  of  insurance  and  were  tried 
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together,  the  evidence  being  deemed  to  be  given  in  all  the  casea 
There  were  separate  reports  and  judgments  and  notices  of  appeal. 

The  defenses  litigated  at  the  trial  were  (1)  that  the  property 
was  not  of  the  value  alleged  ;  (2)  that  other  policies  of  insurance 
not  concurrent  in  form  bad  been  obtained  by  plaintiff's  testator 
upon  the  property  without  consent  as  required  by  the  policies; 
(3)  that  the  interest  of  plaintiffs  testator  in  the  property  insured 
was  not  the  entire,  unconditional  and  sole  ownership  for  his  own 
use  and  benefit;  (4)  that  the  building  insured  for  many  months 
prior  to  the  fire  was  vacant  or  unoccupied  without  consent  of  the 
companies ;  (6)  that  prior  to  the  fire  the  insured  property  had 
been  levied  upon  by  the  sheriff  by  virtue  of  juagments  and 
executions  agamst  the  assured. 

The  policy  issued  by  the  Eoyal  Insurance  Company  was  dated 
April  2,  1887,  and  insured  Patrick  Caraher,  in  the  sum  of  $5,000, 
against  loss  or  damage  by  fire  for  three  years  on  the  property  de- 
scribed as  follows :  **0n  the  brick  churcn  edifice,  with  slate  roof, 
known  as  the  *St  Patrick's  Church,'  situate  comer  of  Columbia 
and  Huntington  streets,  Utica,  N.  Y."  This  policy  contained, 
among  otl^ers,  the  following  conditions:  **If  tne  assured  shall 
have,  or  shall  hereaifter  make,  any  other  insurance  on  the  property 
hereby  insured,  or  any  part  thereof,  without  the  consent  of  the 
company  written  hereon,  *  *  *  or  if  the  property  be  sold  or 
transferred,  or  any  change  take  place  in  the  title  or  possession 
(except  in  case  of  succession  by  reason  of  the  death  of  the  assured), 
whether  by  legal  process  or  judicial  decree,  or  by  voluntary  trans- 
fer or  conveyance ;  or  if  this  policy  shall  be  assigned  before  a 
loss,  without  the  consent  of  the  company  endorsed  hereon,  or  if 
the  interest  of  the  assured  in  the  property,  whether  as  owner, 
trustee,  consignee,  factor,  agent^  mortgagee,  lessee,  or  otherwise, 
be  not  truly  stated  in  this  policy,  *  *  *  then,  and  in  every 
such  case,  this  policy  shall  be  void." 

**  If  the  interest  of  the  insured  in  the  property  be  any  other 
than  the  entire,  unconditional,  and  sole  ownership  of  the  property 
for  the  use  and  benefit  of  the  assured,  or  if  the  building  insured 
stands  on  leased  ground,  unless  the  lease  be  perpetual,  it  must  be 
so  represented  to  the  company  and  so  expre^ed  in  the  written 
part  of  this  policy,  otherwise  the  policy  shall  be  void." 

This  policy  also  contained  the  following  endors^nents : 

"  Other  insurance  permitted  concurrent  in  form  herewith. 

"Loss,  if  any,  payable  to  L.  M.  Thomson,  executor,  to  the 
extent  of  his  mortgage  interest" 

The  policy  issu^  oj  the  Standard  Fire  Insurance  Company  in- 
sured "  Rev.  Patrick  Caraher  for  the  term  of  three  years  from 
January  20,  1888,"  in  the  sum  of  $3,500,  against  loss  or  damage 
by  fire  on  the  following  described  property :  "  $3,500  on  his  brick 
edifice,  with  slate  roof,  known  as  *St  Patrick's  church,*  situate  on 
the  southeast  comer  of  Huntington  and  Columbia  streets,  Utica, 
N.Y." 

This  policy  was  in  the  form  known  as  the  "Standard  Fire  In- 
surance Policv  of  the  State  of  New  York,"  and  contained,  among 
others,  the  following  conditions : 
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"  This  company  shall  not  be  liable  beyond  the  actual  cash  value 
of  the  property  at  the  time  any  loss  or  damage  occurs,  and  the 
loss  or  damage  shall  be  ascertained  or  estimated  according  to  such 
actual  cash  value,  with  proper  deduction  for  depreciation,  how- 
ever caused,  and  shall  in  no  event  exceed  what  it  would  then  cost 
the  insured  to  repair  or  replace  the  same  with  material  of  like 
kind  and  quality. ' 

"This  entire  policy  shall  be  void  if  the  insured  has  concealed 
or  misrepresented,  in  writing  or  otherwise,  any  material  fact  or 
circumstance  conceniing  this  insurance  or  the  subject  thereof;  or 
if  the  interest  of  the  insured  in  the  property  be  not  truly  stated 
herein." 

"  This  entire  policy,  unless  otherwise  provided  by  agreement 
endorsed  hereon  or  adfded  hereto,  shall  be  void  if  the  insured  now 
has  or  shall  hereafter  make  or  procure  any  other  contract  of  in- 
surance, whether  valid  or  not,  on  property  covered  in  whole  or  in 
part  by  this  policy  *  *  *  or  if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership  *  *  *  or  if  any 
change,  other  than  by  the  death  of  an  insured,  take  place  in  the 
interest,  title  or  possession  of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of  hazard)  whether  by  le^l 
process  or  judgment,  or  by  voluntary  act  of  the  insured,  or  other- 
wise *  *  *  or  if  a  building  herein  described,  whether  in- 
tended for  occupancy  by  owner  or  tenant,  be  or  become  vacant  or 
unoccupied  and  so  remain  for  ten  daya" 

There  was  written  upon  this  policy  the  words:  "Other  insur- 
ance permitted  without  notice  until  required." 

The  policy  issued  by  the  Newark  Fire  Insurance  Company 
insured  "  Rev.  Patrick  Caraher  for  the  term  of  three  years  from 
the  26th  day  of  October,  1887,"  in  the  sum  of  $8,000  against  loss 
or  damage  by  fire  to  the  following  described  property:  "$2,500 
on  his  brick  church  edifice,  with  slate  roof,  known  as  St  Patrick's 
church,  situate  on  the  southeast  comer  of  Huntington  and  Colum- 
bia streets,  (Jtica,  N.  Y.,  $500  on  organ  therein." 

This  policy  contained  the  same  conditions  as  the  Newark  com- 
pany policy,  and  it  had  on  it  the  clause  in  writing:  "Other  in- 
surance permitted,  without  notice,  until  required." 

The  policy  issued  by  the  Home  Insurance  Company  insured 
"  Patrick  Caraher  against  loss  or  damage  by  fire,  to  tne  amount  of 
$5,000,  on  the  brick  church  edifice,  with  slate  roof,  known  as 
'St.  Patrick's  church,' situate  comer  of  Columbia  and  Hunting- 
ton streets,  Utica,  N.  Y.,"  for  the  term  of  three  years  from  Apnl 
2,1887. 

This  policy  contained,  among  others,  the  following  conditions : 
"  If  the  assured  shall  have,  or  shall  hereafter  make,  any  other  in- 
surance on  the  property  hereby  insured,  or  any  part  thereof,  with- 
out the  consent  of  the  company  written  thereon  ;  or  if  the  above- 
mentioned  premises  shall  be  occupied  or  used  so  as  to  increase 
the  risk,  or  become- vacant  or  unoccupied,  without  notice  to,  and 
consent  of,  this  company,  in  writing,  *  *  *  or  if  the  prop- 
erty be  sold  or  transferred,  or  any  change  takes  place  in  title  or 
pOBseasion  (except  by  such  succession  by  reason  of  the  death  of 
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the  assured),  whether  by  legal  process  or  judicial  decree,  or 
voluntary  transfer  or  conveyance;  or  if  this  policy  shall  be- 
assigned  before  a  loss,  without  the  consent  of  the  company  en- 
dorsed hereon,  or  if  the  interest  of  the  assured  in  the  property, 
whether  as  owner,  trustee,  consignee,  factor,  agent,  mortgagee, 
lessee  or  otherwise,  be  not  truly  stated  in  this  policy;  *  *  * 
then,  in  every  such  case,  this  policy  shall  be  void." 

"  If  the  intei-est  of  the  assured  in  the  property  be  any  other 
than  the  entire,  unconditional  and  sole  ownersnip  of  the  property, 
for  the  use  and  benefit  of  the  assured,  or  if  the  building  insured 
stands  on  leased  ground  it  must  be  so  represented  to  the  com- 
pany, and  so  expressed  in  the  written  part  of  this  policy,  other- 
wise the  policy  sball  be  void." 

"The  cash  value  of  property  destroyed  or  damaged  by  fire 
shall  in  no  case  exceed  what  would  be  the  cost  to  the  assured,  at 
the  time  of  the  fire,  of  replacing  the  same." 

This  policy  also  contained  the  following  endorsements: 
"  Other  insumnee   permitted,  concurrent  in  form    herewith.*'^ 
**  Loss,  if  any,  payable  to  L.  M.  Thomson,  executor,  to  the  extent 
of  his  mortgage  interest" 

The  policy  of  the  Springfield  Fire  &"  Marine  Insurance  Com- 
pany insured  *'  Patrick  Caraher  against  loss  or  damage  by  fire,  to 
the  amount  of  five  thousand  dollars,  on  the  brick  church  edifice, 
with  slate  roof,  known  as  the  *  St  Patrick's  church  '  situate,  comer 
of  Columbia  and  Huntington  streets,  Utica,  N.  Y.,"  for  the  term 
of  three  years  from  April  2,  1887. 

This  policy  contained,  among  others,  the  following  conditions : 
"  If  the  assured,  in  a  written  or  verbal  application,  makes  any 
erroneous  representation,  or  omits  to  make  known  any  fact  ma- 
terial to  the  risk ;  or  if  the  assured  shall  have  or  shall  hereafter 
make  any  other  insurance  on  the  property  hereby  insured,  with- 
out the  consent  of  the  company  written  hereon  ;  *  *  *  or  if 
an  execution  be  levied  on  the  property  insured,  or  foreclosure  of 
mortgage  be  begun,  or  the  property  be  sold  under  a  deed  of  trust, 
or  if  the  assured  shall  be  adjudged  a  bankrupt,  or  if  the  prop- 
erty insured  be  assigned  under  any  bankrupt  or  insolvent  laws,  or 
if  any  change  takes  place  in  the  title  or  possession  of  the  property, 
whether  by  sale,  transfer  or  conveyance,  legal  process,  or  judicial 
decree ;  or  the  policy  is  assigned  without  consent  of  the  company 
endorsed  hereon ;  or  if  the  assured  is  not  the  sole,  absolute  and 
unconditional  owner  of  the  property  insured  ;  or  (if  said  property 
be  a  building  or  buildings)  of  the  land  on  which  such  building  or 
buildings  stand,  by  a  title  in  fee  simple,  and  the  interest  of  the 
assured  be  not  truly  stated  in  the  policy ;  *  *  *  or  if  the 
premises  hereby  insured  shall  become  vacated  by  the  removal  of 
the  owner  or  occupant,  and  so  remain  for  a  period  of  more  than 
thirty  days,  without  notice  to  the  company,  and  consent  endorsed 
thereon  ;  *  *  *  then  and  in  every  such  case,  this  policy  shall 
be  void." 

This  policy  also  contained  the  following  endorsements : 
"  Other  insurance  permitted  concurrent  in  form  herewith." 
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"  Loas,  if  any,  payable  to  L.  M.  Thomson,  executor,  to  the  ex- 
tent  of  his  mortgage  interest" 

The  policy  of  the  American  Central  Insurance  Company  in- 
sured **  Rev.  Patrick  Caraher  for  the  term  of  three  years,  from  the 
23d  day  of  August,  1887,*'  against  damage  by  fire,  to  the  amount 
of  $3,000,  "on  the  brick  church  building  with  slate  roof  situated 
OD  the  southeast  corner  of  Columbia  and  Huntington  streets, 
Utica,  N.  Y."  This  policy  contained  the  same  conditions  as  the 
Newark  Company  policy,  and  on  it  was  the  clause  in  writing, 
"Other  concurrent  insurance  permitted." 

On  or  about  the  15th  March,  1871,  the  "  St.  Patrick's  Church,. 
Utica,  N.  Y.,"  was  duly  incorporated  as  a  Roman  Catholic  Church 
or  society  under  the  laws  of  this  state,  and  on  the  18th  March, 
1871,  it  received  from  John  McClosky  a  warranty  deed  of  the 
premises  upon  which  the  church  stood  at  the  time  of  the  fire. 
At  the  time  of  the  execution  of  this  deed  Patrick  Caraher  waa- 
the  pastor  of  the  church,  and  continued  to  be  such  until  about 
October  1,  1888,  and  during  that  time  he  was,  as  pastor,  ex-officio 
one  of  the  trustees  of  the  corporation.  On  the  14th  September, 
1881,  the  corporation  executed  and  delivered  to  the  Mutual  Life 
Insurance  Company  of  New  York  a  mortgage  upon  the  premises 
for  $21,000.  On  the  27th  December,  1886,  this  mortgage  not 
being  paid,  an  action  to  foreclose  it  was  commenced  against  the 
corporation  and  several  other  defendants,  among  whom  was  the 
said  Patrick  Caraher.  In  thus  action  the  usual  judgment  of  fore- 
closure was  entered  on  the  19th  February,  1887,  and  under  it  a 
"sale  of  the  premises  was  made  on  the  15th  March,  1887,  for  the 
sum  of  $26,700  to  Patrick  Caraher,  he  being  the  highest  bidder 
therefor.  On  the  2d  April,  1887,  in  pursuance  of  the  sale,  the 
property  was  deeded  to  Caraher,  he  paying  therefor  the  full 
amount  of  his  bid  with  moneys  of  his  own.  Caraher  on  receiv- 
ing the  deed,  as  the  referee  found,  took  possession  of  the  property 
and  so  remained  down  to  the  time  of  the  trial,  and  retained  and 
held  bis  title  thereto.  On  the  8th  November,  1889,  the  church 
edifice  and  its  contents  were  substantially  destroyed  by  fire  without 
any  fault  on  the  part  of  Caraher. 

The  referee  also  found  that  at  the  time  of  the  execution  and 
delivery  of  the  policies,  and  during  all  the  time  down  to  and 
until  after  the  destruction  of  the  property  by  fire,  the  interest  of 
Caraher  in  the  property  insured  was  tne  entire,  unconditional  and 
sole  ownership  thereof  for  the  use  and  benefit  of  the  assured ;  that 
the  actual  cash  value  of  the  damage  to  the  property  and  the 
actual  loss  suffered  was  $25,600 ;  that  the  building  in  question 
did  not  become  and  was  not  after  the  issuing  of  the  policies  down 
to  the  time  of  the  fire  vacant  or  unoccupied ;  that  all  the  policies 
were  concurrent  in  form. 

It  further  appears  that  on  May  21,  1889,  John  P.  Kennedys 
recovered  in  the  supreme  court  a  judgment  against  Patrick  Cara- 
her for  $5,347.28,  wnich  was  duly  entered  and  docketed  in  Oneida 
county  on  that  day,  that  on  the  25th  June,  1889,  William  J. 
Garafaier  obtained  in  the  supreme  court  a  judgment  against  Patrick 
St.  Rep.,  Vol.  XLIV.        19 
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Caraher  for  $246.35,  which  was  dalj  entered  and  docketed  on 
that  day  in  Oneida  county ;  that  on  or  before  October  19,  1889, 
executions  in  due  form  were  issued  on  said  judgments  against 
the  property  of  Patrick  Caraher,  and  delivered  to  the  sheriff  of 
Oneida  county,  and  he  thereupon  advertised  the  said  real  prop- 
erty to  be  sold  on  the  80th  November,  1889,  stating  in  his  notice 
that  he  had  seized  and  taken  all  the  right,  title  and  interest  of 
Patrick  Caraher  in  the  real  estate  in  question. 

Since  the  trial  Patrick  Caraher  has  died  and  the  executrix  in 
his  will  has  been  substituted  in  his  place  as  plaintiff.  Caraher, 
after  his  pjurohase,  gave  a  mortgage  on  the  property,  and  the 
mortgagee  is  a  party  plaintiff  in  the  cases  against  \he  Royal,  the 
Home  and  the  Springneld  companie& 

A,  H.  Sawyer  and  L  K  Amee^  for  app'lts ;  WiUiam  Keman^  for 
resp'ts. 

Mebwin,  J. — Two  questions  are  presented  which  are  involved  in 
each  of  the  cases.  First,  that  the  referee  erred  in  finding  the 
actual  loss  and  damage  to  be  $26,000 ;  and,  second,  that  the  in- 
terest of  Caraher  in  me  property  was  not  that  of  unconditional 
and  sole  ownership,  and  that  therefore  the  policies,  by  their 
terms,  were  void. 

1.  The  evidence  was  conflicting  upon  the  subject  of  the  amount 
of  the  loss.  Witnesses  upon  either  side  made  their  estimates  and 
stated  the  manner  in  which  they  arrived  at  results.  We  are  of 
the  opinion  that  the  evidence  warranted  the  conclusions  of  the 
referee  upon  the  subject  In  this  connection  the  defendants 
claim  that  the  referee  erred  in  sustaining  the  objection  of  the 
plaintiffs  to  the  question  put  by  defendants  to  one  of  their  wit- 
nesses :  "  Would  you  be  willing  to  rebuild  this  building  at  these 
figures?"  The  witness  was  a  carpenter  and  builder,  called  by 
the  defendants,  and  he  had  testified  to  making  measurements 
and  an  estimate  of  the  cost  of  rebuilding,  and  had  stated  what 
that  estimate  was  and  what,  in  his  judgment,  was  the  amount  of 
the  damage  to  the  building  by  fii'e.  He  was  then  asked  the  ques- 
tion above  set  out  What  the  witness  would  be  willing,  at  the 
time  of  the  trial,  to  do  was  not  the  test  He  had  given  his  esti- 
mates and  the  court  already  had  the  benefit  of  his  judgment  in 
the  matter.     The  objection  was  properly  sustained. 

2.  The  proposition  that  the  interest  of  Caraher  was  not  that  of 
unconditional  and  sole  ownership  is  based  on  the  circumstance 
that,  at  the  time  of  his  purchase  at  the  foreclosure  sale,  he  was 
one  of  the  trustees  of  the  corporation,  which  had  given  the 
mortgage. 

The  claim  of  the  defendants  is  that  Caraher,  being  a  trustee, 
oould  not  purchase  for  his  own  benefit,  and  that  the  interest  which 
he  acquired  in  the  property  was  not  that  of  unconditional  and 
«ole  ownership  but  that  he  thereafter  held  the  same  as  a  trustee 
for  the  benefit  of  the  church. 

The  plaintiffs  claim  that  the  possibility  that  the  corporation 
might  have  the  right  in  equity  to  pay  Caraher  what  he  had  paid 
for  the  property  and  compel  him  to  convey  to  the  corporation  is 
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no  defence  to  these  actions ;  that  this  was  a  right  which,  if  the 
corporation  had  it,  it  might  or  might  not  enforce  at  its  option  and 
that  the  defendants  cannot  take  advantage  of  it 

Many  cases  are  cited  by  the  learned  counsel  for  the  defendants- 
to  the  general  proposition  that  a  trustee  cannot  deal  with  trust 
property  to  his  own  benefit,  although  he  may  hold  it  as  security 
lor  what  lie  has  advanced.  It  is  said  that  if  he  purchases  sucn 
property  the  cestui  que  trust  has  the  option  of  taking  the  benefit 
of  the  purchase.  In  Duncomb  v.  AC  Y.K&N.RR  Cb.,  84  N. 
Y.,  199,  it  is  said  the  beneficiary  may  avoid  the  act  of  the  trustee 
but  cannot  do  so  without  restoring  what  it  has  received.  The 
cases  cited  by  the  counsel  do  not  discuss  the  effect  of  such  a  situar 
tion  upon  a  case  like  the  one  here  in  controversy. 

The  counsel  for  plaintiflEs  refers  us  to  OlcoU  v.  Tioga  R  R  Co.y 
27  N.  Y.,  546,  and  Bicknell  v.  Lancaster  Ins,  Co.,  58  K  Y,  677, 
as  supporting  his  view  of  the  matter. 

In  Olcoti  V.  Thffa  R  R  Go.,  it  was  held  (p.  567)  that  a  purchase 
of  trust  property  by  a  trustee  at  public  sale  is  good  at  law,  and 
is  in  equity  not  void  but  voidable  only  at  the  election  of  the 
beneficiary,  and  that  the  purchase  cannot  be  impeached  in  a  suit 
to  which  the  beneficiary  isiiot  a  party.  Judge  Seldensays :  "  The 
mortgagor  (the  beneficiary^  is  the  party  most  directly  interested  in 
the  question  and  the  validity  of  the  sale  cannot  be  impeached 
without  its  consent  or  at  least  without  giving  it  an  opportunity  U> 
be  heard." 

In  BickneU  v.  Lancaster  Ciiy  d  County  Fire  Ins.  Co.,  1  Thomp- 
son &  CJook,  215,  the  action  was  on  a  policy  which  provided  that 
the  company  should  not  be  liable  for  loss  for  property  owned  by 
any  other  party,  unless  the  interest  of  such  party  was  stated  in 
the  policy.  The  defendant  allied  that  Thompson  &  Judd  were 
the  equitable  owners  of  the  property  and  that  their  interest  was. 
not  stated  in  the  policy.  The  plaintiff  bid  off  the  property  at  a 
receiver  8  sale,  ana  the  defendant  on  the  trial  offered  to  prove  that 
the  purchase  at  such  sale,  although  in  plaintiff's  name,  was 
in  point  of  fact  for  Thompson  &  Judd.  This,  being  objected  to, 
was  ruled  out  The  general  term  sustained  the  ruling,  it  being 
said  that  the  plaintiff  was  the  absolute  owner  so  far  as  the  defend- 
ant was  concerned.  This  was  affirmed  in  the  court  of  appeals, 
58  N.  Y,  677,  it  being  said  that  plaintiff  "  had  the  legal  title  as 
against  the  whole  world,  save,  perhaps,  Thompson  &  Judd  and 
their  creditors,  and  as  the  owner  of  the  legal  title  he  could 
insure.*' 

In  Noyes  v.  TJie  ffart/ard  Fire  Ins.  Co.,  54  N.  Y,  668,  the  de- 
fendant insured  plaintiffs  for  $8,000  on  a  quantity  of  cotton  in 
the  gin  housa  The  policy  contained  a  condition  that  "  if  the 
assured  is  not  the  sole  and  unconditional  owner  of  the  property 
insured,"  the  policy  should  be  void.  It  appeared  that  plaintiflfo 
made  an  arrangement  with  one  Flournoy  to  operate  his  plantation 
in  Arkansas  for  one  year,  they  to  furnish  certain  supplies  and 
Flournoy  to  attend  to  the  work,  the  crop  of  cotton  to  be  delivered 
to  plaintiffis  at  the  river  bank  for  transport  to  market  and  sale, 
oiHi  tlie  proceeds  to  be  applied  first  to  reimburse  the  plaintiffs  for 
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advances  and  the  balance  to  be  divided  equally  between  the 
plaintiffs  and  Flouraoy.  While  in  the  gin  house,  a  portion  of 
the  cotton  was  destroyed  by  fire.  It  was  held  "  that  by  the  terms 
of  the  agreement  plamtiffs  were  not  necessarily  the  sole  and  ui^- 
-conditional  owners  of  the  cotton,  but  that  they  were  either  part- 
ners or  tenants  in  common  with  Flournoy  in  carrying  on  the 
plantation.  But  it  appearing  that  p]ainti&  had  expended  more 
than  the  whole  crop  of  cotton  was  worth,  and  as,  therefore,  they . 
were  entitled  under  the  contract  to  the  entire  proceeds,  and  Flour- 
noy  had  no  interest  therein,  within  the  spirit  and  meaning  of  the 
policy  they  were  the  sole  and  unconditional  owners  and  entitled 
to  recover  the  loss." 

In  Carrigan  v.  Lycoming  Fire  Insurance  Go.,,  5&  Vt,  418,  it  was 
held  that  a  conditional  sale  by  the  plaintiff,  he  remaining  in  pos- 
session, did  not  prevent  his  interest  being  the  entire,  unconditional 
and  sole  ownership  for  his  use  and  benefit  as  required  by  the  pol- 
icy, it  being  said  that  the  vendees,  until  they  had  complied  with 
the  conditions  entitling  them  to  a  conveyance,  had  no  more  inter- 
•est  in  the  property  than  a  stranger.  So  it  has  been  held  that  an 
outstanding  lease  does  not  prevent  the  existence  of  such  owner- 
ship. Insurance  Co.  v.  Haven,  95  U.  S.,  242 ;  DoUiver  v.  SL  Jos- 
^h  Ins.  Co.,  128  Mass.,  815. 

In  the  present  case,  Caraher  purchased  at  public  sale  upon  a 
foreclosure  judgment,  to  which  ne  was  individually  a  party  de- 
fendant, paying  from  his  own  means  the  full  value  apparently  of 
the  property  and  immediately  entered  into  possession  and  so  oon- 
tiued  until  after  the  fire  without  any  antagonistic  action  on  the 

J)art  of  the  corporation.     If  the  corporation  had  an  election,  it 
ailed  to  exercise  it     The  proceeds  of  the  sale  were  applied  to ' 
the  benefit  of  the  corporation. 

Caraher  when  he  obtained  the  insurance  informed  the  agents  of 
tlie  respective  companies  that  he  had  purchased  the  property. 
So  that  the  companies  knowingly  dealt  with  him  as  individual 
•owner. 

The  finding  of  the  referee  on  this  subject  should  not  be  dis- 
turbed. 

8.  The  further  proposition  is  presented  that  the  building  in- 
sured became  vacant  or  unoccupied,  on  or  about  October  1,  1888, 
And  so  remained  without  consent  of  the  insurance  companies 
down  to  the  time  of  the  fire,  and  that,  therefore,  under  the  pro- 
visions of  the  policies  in  several  of  tie  cases,  the  insurance  be- 
came void. 

The  referee  found  as  matter  of  fact  that  the  building  did  not 
become  vacant  or  unoccupied. 

Mr.  Caraher,  from  the  time  he  purchased  the  property,  held 
therein  public  religious  service  until  October,  1888.  Soon  after 
that  time  another  pastor  was  appointed  for  the  congr^ation  and 
it  worshiped  at  another  place.  No  religious  service  was  held  in 
the  church  after  October,  1888.  There  is  evidence  tending  to 
«how  that  Mr.  Caraher  quit  holding  services  on  account  of  ill- 
health  and  that  this  disability  continued  until  after  the  fire ;  that, 
-during  all  the  time  service  was  not  held,  and  down  to  the  fire, 
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the*churoh  was  in  the  care  of  the  sexton  who  had  been  such  for 
several  years  and  that  he  substantially  took  the  same  care  of  it 
that  he  did  when  service  was  held.  Mr.  Caraher  continued  all 
the  time  to  reside  in  the  dwelling  in  the  same  yard  and  within  fif- 
teen feet  of  the  church  and  he  testifies  that  he  went  frequently 
into  the  church,  that  the  ornaments  and  vestments  used  in  the 
service  of  the  church  remained  there  down  to  the  fire  and  that  at 
the  time  of  the  fire  there  was  everything  in  the  church  necessary 
for  services.  It  appears  that  some  months  before  the  fire  the  gas 
meter  wa3  taken  out  of  the  church  by  the  gas  company. 

The  question  seems  to  be  whether,  within  the  contemplation  of 
the  contract,  the  building  became  unoccupied  in  October,  1888, 
by  reason  of  the  cessation  therein  of  church  services.  There  was 
no  warranty  that  church  service  should  continue  to  be  held  there. 
The  fact  that  the  insurance  was  to  Caraher,  as  individual  owner, 
rather  rebuts  the  idea  that  the  religious  corporation  and  society 
that  had  previously  owned  and  occupied  were  expected  to  con- 
tinue to  occupy  for  an  indefinite  period 

A  condition  of  this  kind  is  to  be  construed  in  view  of  the  situa- 
tion and  character  of  the  property  insured,  and  in  view  of  con- 
tingencies as  to  its  use  within  the  reasonable  contemplation  of 
the  parties.  '  Whitney  v.  Black  River  Ins.  Co.,  72  N.  Y.,  120. 
The  occupancy  to  be  expected  was  not  such  as  a  church  corpo- 
ration that  had  procured  insurance  would  be  expected  to  have, 
but  sucb  occupation  as  an  individual  would  have  who  had  for 
reasons  satisfactory  to  hjjnself  purchased  the  property. 

The  case  of  fferrman  v.  Adriatic  Fire  Ins.  Co..  85  N.  Y.,  162, 
is  strongly  relied  on  by  the  appellants.     There  the  plaintiff  had 
procured  an  insurance  upon  his  dwelling  house,  and  tnereafter  left 
It  for  the  winter,  leaving  it,  however,  furnished  and  in  charge  of 
a  servant  who  lived  near  and  who  opened   and  aired  it  once  a 
week,  and  the  plaintiff  also  visited  it  once  a  fortnight     While  in 
this  situation  it  was  destroyed  by  fire,  and  it  was  held  that  it  was 
not  occupied  within  the  meaning  of  the  condition  of  the  policy. 
It  was  said  that  for  a  dwelling  bouse  to  be  occupied,  within  the 
meaning  of  the  policy,  it  must  be  used  by  human  beings  as  their 
customary  place  of  abode.     That  case  would  seem  to  be  clearly 
distinguishable  from  the  present     And  so  is  the  case  of  Ilalpin  v. 
Phenix  Ins.  Cb.,  118  N.  Y.,  165;  28  St  Rep.,  788.     There  the 
property  insured  was  described  in  the  policy  as  "  occupied  as  a 
morocco  factory."     This  indicated  the  use  contemplated  by  the 
parties  to  the  contract,  and  there  having  become  a  total  and  abso- 
lute suspension  of  business,  it  was  held  that  tlie  property  became 
unoccupied  within  the  meaning  of  the  policy.  InHalpinw.  Ins.  Co. 
ofN.  A.,  120  N.  *Y.,  73;  30  St  Rep.,  261,  it  is  said  that  forfeiture 
will  not  be   permitted    upon    equivocal  or   doubtful  languaga 
When  the  terms  used  permit  more  than  one  construction,  that 
will  be  adopted  which  supports  the  validity  of  the  policy.     Dar- 
row  V.  Family  Fund  Society,  116  N.  Y.,  537 ;  27  St  Rep.,  474. 

Caraher,  upon  his  purchase,  became  owner  and  occupant 
Whether  he  ceased  to  occupy,  or  whether  the  property  became 
vacant  or  «noccupied  within    the  meaning  of   the  policy,  was 
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under  the  circumstaDces  of  this  case  a  question  of  fact  and  the 
finding  of  the  referee  should  not  be  disturbed 

4.  The  policy  issued  by  the  Springfield  Company  contained  the 
condition  that  the  policy  should  oe  void  if  an  execution  be  levied 
on  the  proi)erty  insured,  and  the  other  policies  contained  condi- 
tions rendering  them  void  if  any  change  take  place  in  the  inter- 
est, title  or  possession  of  the  property,  whether  by  legal  process  or 
judgment  or  by  voluntary  act  of  the  insured  or  otherwise.  It  is 
claimed  by  the  appellants  that  the  issuing  and  delivery  to  the 
sherifiE  of  executions  on  the  property  against  Caraher,  and  the  ad- 
vertisement of  sale  hj  the  sheriff,  amounted  to  a  seizure  and  levy 
and  avoided  the  pojiciea 

There  was  no  possession  in  fact  taken  by  the  sheriff.  It  is  not 
claimed  that  the  recovery  of  the  judgments  simply  made  the  poli- 
cies void.  It  has  been  m  effect  held  to  the  contrary.  Chamber- 
lain V  Ins.  Co.  ofN.  A.^  20  St  Rep.,  546,  and  cases  cited.  Nor  was 
the  issuing  of  the  execution  followed  by  the  notice  of  sale  a  levy 
upon  the  property  within  the  meaning  of  the  polioy.  This  was  in 
substance  held  in  CoU  v.  Phoenix  F.  Ins,  Co.^  54  N.  Y.,  595.  It  was 
there  said  that  the  "  levy  of  an  execution  "  referred  only  to  a  levy 
on  personal  property,  as  a  levy  upon  real  estate  is  unnecessary 
and  is  now  unknown  to  the  law.  See  also  1  May  on  Insurance, 
§  274.  It  follows  that  the  issuing  of  executions  and  notice  of 
sale  did  not  affect  the  policie& 

5.  The  policy  issued  by  the  Rojp^al  Ca  on  April  2,  1887,  had 
upon  its  face  in  writing  the  following  clauses  or  oidorsements : 
**  Other  insurance  permitted  concurrent  in  form  herewith."  "  Loss, 
if  any,  payable  to  L.  M.  Thomson,  executor,  to  the  extent  of  his 
mortgage  interest" 

The  policies  issued  by  the  Home  and  the  Springfield  at  the 
same  date  had  similar  clauses.  The  policy  of  the  American 
Central,  issued  on  the  23d  August,  1887,  had  the  clause  "  Other 
concurrent  insurance  permitted,"  but  no  clause  as  to  loss  beine 
payable  to  the  mortgagee  The  policy  of  the  Standard  Co.,  issued 
January  20,  1888,  and  of  the  Newark,  issued  October  26,  1887, 
had  the  clause,  "  Other  insurance  permitted  without  notice  until 
required,"  and  no  clause  as  to  the  payment  of  the  loss  to  the 
mortgagee. 

It  is  claimed  by  the  Royal,  Home  and  Springfiield  companies 
that  tlieir  policies  are  void  because  other  policies  were  obtained 
that  did  not  have  the  loss  payable  to  the  mortgagee,  and  it  is 
claimed  by  the  American  Central  that  its  policy  is  void  because 
other  policies  were  obtained  or  held  that  did  have  the  loss  pay- 
able to  the  mortgagee  The  argument  is  that  there  was  in  effect 
a  warranty  by  the  assured  that  all  other  insurance  should  be  con- 
current in  form  and  that  this  warranty  was  broken  in  regard  to 
the  three  companies  first  named  by  the  failure  to  make  the  loss 
in  the  other  cases  payable  to  the  mortgagee,  and  was  broken  in 
regard  to  the  American  Central  by  the  fact  that  the  loss  in  first 
three  cases  was  so  payable. 

This  reasoning  is  founded  on  the  idea  that  the  provisions  as  to 
other  insurance  and  as  to  the  payment  of  the  loss  are  parts  of  the 
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policy,  while  in  fact  they  are  not  They  are  simply  endorse- 
ments and  treated  as  such,  and  made  by  the  companies  in  pursu- 
4Uice  of  provisions  of  the  policy  requiring  endorsements  in  regard 
to  other  insurance  or  in  r^rd  to  the  payment  of  loss  to  other 
than  the  assured.  The  provision  as  to  the  payment  of  loss  didn't 
refer  to  the  other  permitted  insurance,  but  to  the  loss  on  the  policy 
upon  which  the  endorsement  was  made.  Besides  it  is  not  made 
clear  that  other  insurance  would  fail  to  be  concurrent  in  form 
because  the  loss,  if  any,  in  the  one  case  would  be  payable  to  the 
assured  and  in  the  other  the  company  had  by  indorsement  as- 
-sented  to  its  payment  to  a  mortgagee  as  his  interest  might  appear. 
The  sabject  of  the  insurance  ana  the  interest  insured  would  be 
the  same  in  each  case.  The  insurance  in  all  the  cases  would  run 
together. 

6.  The  policy  issued  by  the  Newark  Company  insured  Mr. 
Oaraher  to  the  amount  of  $500  upon  the  orsan  in  the  church. 
The  referee  allowed  the  plaintiff  upon  this  the  sum  of  $438.^8 
with  interest  from  February  1,  1890  and  this  forms  part  of  the 
judgment  against  the  Newark  Co.  The  claim  of  that  company  is 
that  there  is  no  proof  that  Mr.  Caraher  had  any  title  or  mterest  in 
the  organ.  There  seems  to  be  no  answer  to  this  claim.  The 
only  proof  of  title  or  interest  given  by  Caraher  is  the  deed  upon 
the  foreclosure  The  organ  was  not  included  in  that  or  in  the 
mortgage  by  the  corporation.  It  was  not  real  estate.  Tlie  pos- 
session that  Caraher  nad  was  under  the  deed  and  would  not  afford 
any  presumption  of  ownership  of  the  organ.  The  amount  allowed 
for  the  organ  must  therefore  be  deducted  from  the  recovery. 

It  is  suggested  on  the  part  of  the  appellants  that  the  altars  in 
the  church  were  personal  property  and  therefore  not  covered  by 
the  insurance.  We  are  however  of  the  opinion  that  they  were 
part  of  the  real  estata 

No  other  questions  are  presented.  It  follows  that  all  of  the 
iudgraents,  except  the  one  agsiinst  the  Newark  Company,  should 
be  affirmed,  with  costs.  The  judgment  against  the  Newark  Com- 
pany should  be  modified  by  deducting  therefrom  the  sum  of 
$438.88  with  interest  from  February  1,  1890,  and  as  so  modified 
affirmed,  without  costs  upon  this  appeal  to  either  party. 

Hardin,  P.  J.,  and  Martin,  J.,  concur. 


Alfred  Higginb,  Resp't,  v.  Jacob  Crousb,  App'lt 

iSupreme  Court,  General  Term,  Fourth  Department,  Filed  Fy>ruary  13, 1892,) 

1.  CoiTTRACT— Rescission— When  action  maintainable  in  Equirr. 

An  action  to  rescind  a  contract  of  sale  of  corporate  stock,  and  to 
recover  damages  for  fraud,  is  maintainable  as  an  equity  action  where  the 
transaction  was  entirely  between  defendant  and  plaintiff,  and  was  not  a 
purchase  by  plaintiff  from  the  corporation,  but  from  the  defendant. 

S.  Lnf  rrATioNs — Discovert  of  fraud. 

Plaintiff  brou^t  an  action  to  rescind  a  contract  of  sale  of  corporation 
stock,  made  in  1865,  on  the  ground  of  fraud,  and  claimed  that  as  he  did 
not  discover  the  fraud  until  1889,  he  had  a  right  of  action  under  g  H82, 
•obd.  5  of  the  Code.  The  evidence  showed  that  no  dividends  or  assess- 
ment! were  made  on  the  stock,  that  plaintiff  resided  in  the  same  city  with 
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the  corpoTation's  officers  and  could  have  ascertained  at  any  time  when  it 
stopped  work,  and  tliat  in  1871  he  had  made  up  his  mind  his  money  was 
lost.  Eeld,  that  plaintiff's  delay  showed  a  lack  of  reasonable  diligence 
and  that  the  action  was  barred,  as  the  statute  of  limitations  began  to  run 
from  the  time  when,  bv  reasonable  diligence,  knowledge  of  the  fraud 
ought  to  have  been  obtained. 

Appeal  from  a  judgn>ent  entered  in  Onondaga  county  on 
June  2,  1891,  upon  the  decision  of  the  court  after  trial  at  special 
term. 

This  action  was  commenced  July  3,  1889.  In  the  complaint, 
as  originally  framed,  the  plaintiff  sought  to  recover  damages  for 
fraud  in  the  sale  to  him  by  defendant  on  the  4th  November, 
1865,  of  150  shares  of  the  capital  stock  of  the  "  Shaffer  Farm 
Oil  Creek  Company  of  Pennsylvania "  at  the  price  of  $1,200, 
the  par  value  being  11,500.  It  was  alleged  that  at  the  time  of 
the  purchase  plaintiff  gave  the  defendant  his  note  for  $1,200, 
payable  in  three  montns  with  interest,  and  that  at  its  maturity 
on  7th  February,  1866,  he  paid  it,  and  received  from  the  defendant 
the  certificate  of  stock  It  was  also  alleged  that  the  fraud  was 
not  discovered  till  May,  1889.  Judgment  was  demanded  for 
damages  only,  being  the  price  paid  with  interest.  The  defendant 
answered,  denying  the  fraud  and  setting  up  the  statute  of  limita- 
tions as  a  bar.  Afterwards,  and  upon  leave  of  court,  the  com- 
plaint was  amended.  In  this  the  allegations  of  fraud  are  more 
fully  set  forth,  and  it  was  also  alleged  that  the  stock  sold  by  de- 
fendant to  plaintiff  was  not  issued  as  full  paid  stock,  but  was 
issued  as  liable  to  further  calls  and  assessments ;  that  the  cer- 
tificate of  stock  which  the  defendant  caused  to  be  issued, 
by  the  company  to  the  plaintiff  was  issued  as  liable  to 
further  calls;  that  the  company  is  still  in  existence  and 
has  not  closed  up  its  business,  and  the  plaintiff  is  liable 
to  future  assessments;  that  before  the  commencement  of 
the  suit  he  tendered  to  defendant  the  certificate  of  stock, 
with  a  transfer  thereof  and  sought  rescission  of  the  sale, 
which  was  refused.  Judgnaent  was  demanded  that  the  contract  of 
sale  from  defendant  to  plaintiff  be  rescinded ;  that  the  defendant 
be  directed  to  procure  a  retransfer  to  himself  on  the  books  of  the 
company  to  the  end  that  plaintiff,  be  relieved  from  all  liability  as 
a  stockholder ;  that  the  defendant  pay  back  the  price  and  interest, 
and  be  decreed  to  hold  plaintiff  Harmless  from  all  assessments 
which  have  been  made  since  the  sale  or  which  may  be  made  be- 
fore the  retransfer  on  the  books  of  the  company. 

Upon  the  trial  it  appeared  that  on  the  20tn  August,  1864,  **The 
Shaffer  Farm  Oil  Creek  Company  "  was  organizea  under  the  laws 
of  .this  state,  as  a  manufacturing  and  mining  company  for  the 
purpose  of  producing  petroleum  oil,  with  a  capital  stock  of 
$160,000,  divided  into  16,000  shares,  the  manufacturing  and  min- 
ing operations  to  be  carried  on  in  the  town  of  Cherry  Tree,  county 
of  Venango,  state  of  Pennsylvania,  and  its  general  business  opera- 
tions at  the  city  of  Syracuse  in  this  state.  The  defendant  and  nine 
others  were  the  incorporators,  and  upon  the  completion  of  the 
organization  the  defendant  was  elected  president,  and  A  W.  Blye 
secretary  and  treasurer.     Prior  to  this  time  the  defendant  and 
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others  were  the  owners  of  about  twenty-nine  acres  of  land  in  the 
town  of  Cherry  Tree,  above  named,  and  of  a  lease  of  three  and 
a  half  acres  of  land  in  the  immediate  vicinity  with  the  right  to 
dig  wells  for  petroleum.  In  that  neighborhood  there  were  wells, 
one  of  which  was  a  flowing  well,  others  produced  petroleum  by 
pumping  and  others  were  non  producing.  The  land  and  lease 
above  described  were  transferr^  to  the  corporation  soon  after  its 
organization,  and  defendant  became  the  owner  of  one  quarter  of 
the  stock. 

From  September,  1864  to  April,  1865,  the  coi-poration  at  con- 
siderable expense  sunk  two  wells  upon  its  property,  both  of  which 
turned  out  to  be  non  producing  and  were  abandoned  with  the 
knowledge  and  assent  of  defendant  The  test  of  the  last  one  was ' 
made  in  June,  1865,  and  soon  thereafter  the  machinery,  engine 
and  tools  employed  by  the  corporation  in  the  digging  of  wells 
were  sold.  This  the  aefendant  knew.  Since  then  no  wells  have 
been  dug  by  the  coi-poration  on  its  pmperty. 

Upon  conflicting  evidence  the  court,  found  that  in  or  about  > 
November,  1865,  in  a  negotiation  between  plaintiff  and  defendant 
for  the  sale  to  plaintiff  of  150  shares  of  stock,  the  defendant 
represented  that  "  we  have  got  the  Shaffer  farm  property  in  the 
oil  country,"  "  we  are  putting  down  wells  with  every  prospect  of 
success,"  "  it  bids  fair  to  be  a  big  thing,"  "  the  stock  is  selling 
readily  at  par."  The  latter  three  of  these  statements  the  court 
found  to  be  false  to  the  knowledge  of  defendant  and  made  with 
intent  to  deceive,  and  that  relying  on  these  representations  the 
plaintiff  consummated  the  transaction,  giving  the  defendant  his 
note  for  $1,200,  which  he  afterwards,  and  on  the  7th  February, 
1866,  paid.  At  the  time  of  its  payment  he  received  from  the 
comimny,  upon  the  order  of  the  defendant,  a  certificate  for  150 
shares  of  stock,  which  bears  date  February  7,  1866,  and  on  its 
face  purports  to  be  "  liable  to  further  calls."  It  is  signed  by  de- 
fendant as  president  and  by  A.  W.  Blye  as  secretary.  No  divi-  • 
dends  have  been  received  by  plaintiff  and  no  calls  or  assessments 
have  been  made  upon  him.  The  court  also  found  that  the  plain- 
tiff did  not  learn  of  the  falsity  of  the  representations  and  the 
facts  constituting  the  fraud  until  about  May  1,  1889 ;  that  he 
thereupon  tendered  back  to  defendant  the  certificate  properly 
endorsed,  and  demanded  that  his  loss  be  made  good,  which  was 
refused ;  that  the  corporation  is  still  in  existence  and  plaintiff, 
under  the  certificate,  is  liable  to  future  calls  or  assessments  or 
other  liabilities  as  stockholder ;  that  the  loss  and  damage  to  plain- 
tiff was  $1,200  and  interest  from  November  4,  1865. 

As  matter  of  law  the  court  found  that  plaintiff  was  entitled  to 
relief,  as  less  than  six  years  had  elapsed  since  the  discovery  by 
plaintiff  of  the  facts  constituting  the  fraud ;  that  he  was  entitl^ 
to  judgment  rescinding  the  contract  for  the  purchase  by  him  of 
defendant  of  the  stock  and  revesting  the  title  in  defendant,  and 
requiring  "  the  xJefendant  to  receive  back  the  said  certificate  for 
150  shares  of  said  capital  stock  and  to  procure  the  same  to  be 
transferred  to  him.se!f  upon  the  books  of  said  corporation,  and  also 
Sr.  Rep.,  Vol.  XLIV.        20 
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that  he  protect  and  save  harmless  the  plaintiff  from  all  future 
liability  as  a  stockholder  of  said  corporation/^  and  that  defendant 
pay  the  plaintiff  the  sum  of  $1,200,  with  interest  from  November 
4,  1866,  amounting  to  $8,215.60.  Judgment  was  ordered  and 
entered  acoordinfflj. 

The  court  further  found,  as  matter  of  fact,  that  the  corporation 
was  not  insolvent,  had  not  closed  up  its  business,  and  that  it  con- 
templated renewed  efforts  and  operations  in  boring  for  oil. 

Tne  court  upon  the  request  of  the  defendant  also  found  that 
"The  nature  of  the  business  of  the  corporation  was  such  that 
their  successor  failure  in  obtaining  oil  was  at  all  times  contingent, 
depending  upon  the  developments  in  the  town  where  they  were 
prosecuting  their  business  and  upon  the  course  of  business  pur- 
sued by  the  corporation,  and  upon  the  contingency  of  their  inter- 
est in  successful  experiments  m  any  part  of  the  town,  and  there 
was  at  all  times  a  chance  of  fabulous  wealth  to  the  coiporation 
and  its  stockholders  in  case  of  developments  disclosing  amounts 
of  oil  in  sufficient  quantities  within  me  town  in  any  territory  to 
which  they  might  acquire  the  right  to  experiment  lor  their  owd 
benefit ;"  but  it  refused  to  find  that  "  In  this  contingency  the 
plaintiff  was  as  a  stockholder  interested,  and  he  had  the  benefit 
thereof  at  all  times  after  February  7,  1866,  and  ordinary  diligence 
would  have  enabled  him  to  discover  at  any  time  the  precise  nature 
of  the  abandonment,  to  have  objected  to  it,  to  have  made  an  effort 
to  induce  the  corporation  to  return  to  further  experiment  on  the 
Shaffer  farm,  to  have  tested  that  farm  sufficiently  to  show  whether 
oil  existed  thereon."    To  this  refusal  the  defendant  excepted. 

Waier$,  McLennan  <t  Waters^  for  app'lt ;  T.  K.  FuUer^  for  resp't 

Merwin,  J. — The  defendant  claims  that  the  court  erred 
in  holding  that  this  action  was  maintainable  as  aii  equity  action. 
The  court  found  that  the  transaction  was  entirely  between  de- 
fendant  and  plaintiff,  and  that  it  was  not  a  purchase  by  plaintiffs 
from  the  corporation,  but  from  the  defendant  The  evidence  sus» 
tains  this  view.  That  being  so,  an  equitable  action  would  lie 
Bosley  y.  N.  M.  Co.,  128  N.  Y.,  550;  84  St  Rep.,  277.  It  would 
have  been  appropriate  for  the  plaintiff  to  have  made  the  corpora- 
tion a  party.  Tme  relief  granted  would  then  have  been  more 
effectual  In  its  present  form,  the  judgment  is  in  some  respects 
unusual  and  no  precedent  is  cited  to  sustain  it  The  case  of 
Colien  V.  ElUa,  16  Abb.  N.  C,  820,  referred  to  by  plaintiffs'^ 
counsel,  was  afterwards  reversed.  Cohen  v.  EUie,  4  St  Sep.,  721. 
Still  the  corporation,  according  to  the  facts  found,  had  no  interest 
in  the  matter.  There  were  no  outstanding  assessments.  No  de> 
feet  of  parties  was  set  up  in  the  answer.  If,  in  other  respects,  the 
theory  of  plaintiff  was  correct,  it  is  not  apparent  that  the  defend- 
ant will  be  injured  by  the  form  of  the  juagment 

But  the  defendant  says  there  is  no  evidence  of  the  present 
value  of  the  stock,  and,  therefore,  no  proper  basis  for  the  finding 
oi  damag^  Still,  if  a  cause  of  action  for  rescission  is  made  out^ 
then  ordinarily  by  way  of  damages  the  party  would  be  entitled 
to  the  return  of  his  money,  with  interest 
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The  main  question  upon  this  appeal  relates  to  the  statute  of 
limitations.  The  plaintiff  has  been  awarded  relief  under  that 
provision  of  the  Code  of  Civil  Procedure,  §  382,  subd.  5,  which 
provides  that,  in  an  action  to  procure  a  judgment,  other  than  for 
a  sum  of  money,  on  the  ground  of  fraud,  in  a  case  which  on  the 
Slst  day  of  December,  1846,  was  cognizable  by  the  court  of  chan- 
cery, the  cause  of  action  is  not  deemed  to  have  accrued  until  the 
discoveiy  by  the  plaintiflE,  or  the  person  under  whom  ho  claims, 
of  the  facts  constituting  the  fraud.  In  the  Code  of  Procedure, 
which  wtis  in  force  at  the  time  of  this  transaction  and  for  moi-e 
than  six  years  thereafter,  §  91  enumerated  the  cases  in  which 
action  must  be  brought  within  six  years,  and  subdivision  6 
thereof  was  as  follows ;  "An  action  for  relief  on  the  ground  of 
fraud  in  cases  which  heretofore  were  solely  cognizable  by  the 
court  of  chancery,  the  cause  of  action  in  such  case  not  to  be 
deemed  to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud." 

The  defendant  claims  that  the  rule  upon  this  subject  is  that  the 
statute  begins  to  run,  not  from  the  time  when  knowledge  of  the 
fraud  was  obtained,  but  from  the  time  when  under  the  circum- 
stances knowledge  ought  by  reasonable  diligence  to  have  been 
obtained.  And  reference  is  made  to  2  Story  Eq.,  18th  ed.,  § 
1521,  note  a,  where  the  rule  is  so  stated.  The  same  is  said  to  be 
the  rule  in  13  Am.  &  Eng.  Ency.  of  Law,  780,  and  many  cases 
are  cited. 

In  Mayne  v.  Qiiswold^  8  Sand.,  464,  it  was  held,  under  a  simi- 
lar provision  of  the  Revised  Statutes,  2  R  S.,  2d  ed.,  229,  §  51, 
that  a  bill  for  relief  on  the  ground  of  fraud,  which  shows  that 
the  fraud  was  committed  more  than  six  years  before  the  filing  of 
the  bill,  must  not  only  state,  by  way  oi  anticipation  of  the  de- 
fense of  the  statute  of  limitations,  that  the  fraud  was  discovei*ed 
within  six  years,  but  must  also  show  that  it  could  not  with  reas- 
onable diligence  have  been  discovered  sooner.  I  find  no  other 
case  in  this  state  directly  on  the  subject  A  similar  view,  how- 
ever, has  been  taken  in  omer  states  having  a  similar  statutory  pro- 
vision. Penobscot  Railroad  v.  Mayo^  67  Ma,  470 ;  Fritschler  v. 
Koehkr,  88  Ky.,  78 ;  Boyd  v.  Blankman,  29  Cal.,  20 ;  Parker  v. 
Kulin,  21  Neb.,  413.  The  case  of  District  Toiunship  of  Boomer  v. 
French^  40  Iowa,  601,  and  Commissioners  of  Mower  County  v. 
Smithy  22  Minn.  97,  are  in  the  same  direction.  The  statutes  on 
this  subject  are  collated  in  the  appendix  to  Angell  on  Limitations. 

The  reason  of  tlie  rule,  as  indicated  in  some  of  the  cases,  seems 
to  be  that  as  the  time  ot  discovery  is  generally  entirely  within  the 
knowledge  of  the  plaintiff  or  party  in  interest,  and  as  therefore  it 
is  difficult  or  impcwsible  for  a  defendant  to  negative  or  rebut  the 
positive  allegation  on  the  subject,  the  discovery  will  be  deemed 
to  have  been  made  or  to  exist  when  the  plaintiff  or  party  in  in- 
terest in  the  exercise  ot  reasonable  diligence  ought  to  have  found 
out  the  facts  constituting  the  fraud. 

In  Angell  on  Limitations,  §  187,  6th  ed.,  it  is  said :  "  The  pre- 
sumption is  that  if  the  party  affected  by  any  fraudulent  transac- 
tion or  management  might,  with  ordinary  care  and  attention,  have 
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reasonably  detected  it,  he  reasonably  had  actual  knowledge  of  it" 
In  Kirbyy.  Lake  Shore,  etc,  R  jR,  120  U.  S.,  186,  it  is  said: 
**It  is  an  established  rule  of  equity,  as  administered  in  the  courts 
of  the  United  States,  that  where  relief  is  asked  on  the  ground  of 
actual  fraud,  especially  if  such  fraud  has  been  concealed,  time  will 
not  run  in  favor  of  the  defendant  until  the  discovery  of  the  frauds 
or  until  with  reasonable  diligence  it  might  have  been  discovered.'' 

The  cases  cited  by  the  counsel  for  plaintiff  to  the  point  that  the 
party  defrauded  owes  no  duty  of  diligence  in  discovering  the 
fraud  to  the  party  who  defrauded  him  do  not  relate  to  the  statute 
of  limitations.  On  the  other  hand  it  is  said  in  Upton  v.  Tribilcocky 
91  U.  S.,  55,  that  parties  who  are  shareholders,  and  claim  to  be 
relieved  on  the  ground  of  fraud,  must  act  with  the  utmost  dili- 
gence and  promptituda 

Following,  as  I  think  we  should,  the  case  of  Mayne  v.  Qriswoldy 
and  the  current  of  authorities  in  that  line,  the  question  here  is 
whether  the  evidence  authorizes  the  conclusion  that  the  plaintiff 
in  the  exercise  of  reasonable  diligence  could  not  have  discovered 
the  facts  constituting  the  fraud  prior  to  six  years  before  the  com- 
mencement of  this  action. 

The  main  representation,  and  the  one  which  is  evidently  the 
gist  of  the  action,  was,  "  we  are  putting  down  wells  with  everj 
prospect  of  sucoesa"  The  plaintiff  testified :  "  I  relied  upon  his 
statement  that  it  was  a  big  thing,  and  they  were  putting  down 
wells  and  developing  the  property,  and  it  was  going  to  be  a  big 
thin^."  The  statement  that  it  was  a  big  thing,  or  going  to  be  a 
big  ming,  was  clearly  a  matter  of  opinion,  and  the  plaintiff  gave 
no  evidence  that  the  stock  then  was  not  readily  selling  at  par. 
The  fact  as  to  wells  was  that  in  or  before  the  June  "previous  the 
two  wells  which  they  had  dug  had  been  tested  and  found  non- 
producing,  and  had  been  abandoned,  and  in  or  before  July  the 
tools  and  machinery,  which  they  had  purchased  for  the  purpose 
of  digging  wells,  had  been  sold  and  removed  from  the  property. 
In  oSier  words  they  had,  in  November,  1865,  stopped  digging 
wells,  abandoned  those  they  had  dug  and  disposed  of  their  tools 
and  machinery.  These  were  the  facts  upon  wnich  plaintiff  based 
his  claim,  and  the  discovery  of  which  lea  to  the  action. 

The  plaintiff  testifies  that  when,  in  February,  1866,  he  paid  his 
note  to  defendant  and  received  his  scrip,  he  said  to  defendant  that 
lie  had  heard  some  rumors  that  their  prospects  were  not  very  good 
for  getting  oil  and  he  had  no  money  to  lose,  and  that  defendant 
told  him  there  was  no  truth  in  any  such  rumors,  and  reassured 
him  that  everything  was  just  as  he  stated  when  the  note  was 
given  ;  that  he  made  no  inquiry  of  defendant  as  to  what  propei»y 
the  company  had,  and  made  no  inquiries  of  Blye,  the  secretaiy, 
when  he  got  his  certificate  of  stock ;  that  about  a  year  afterwaitl 
he  asked  defendant  what  the  prospects  were,  and  defendant  re- 
plied that  everything  was  all  right;  that  he  made  similar  inquiries 
of  defendant  sever^  times  prior  to  1871,  and  then  made  up  his 
mind  that  he  had  lost  his  money  and  said  nothing  more  about  it. 
From  1871  to  May,  1889,  the  matter  i-ested.  The  plaintiff  testi- 
fies that  at  the  latter  date  he  wrote  the  defendant  to  take  back  his 
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stock  and  make  him  good ;  that  he  had  been  unfortunate  in  specu- 
ktioDs,  and  his  he&lth  was  poor,  and  he  really  wanted  the  money ; 
that  this  was  before  he  discovered  the  fraud ;  that  the  defendant 
came  to  see  him,  refused  to  pay  him  back,  claimed  it  was  a  busi- 
ness transaction,  and  was  all  right  and  fair ;  that  the  next  day,  or 
within  a  few  days,  he  discovered  the  fraud  through  Mr.  Blye,  the 
secretary,  he  giving  him  the  information  that  the  grounds  were 
abandoned  months  before  the  negotiations  between  plaintiff  and 
defendant  in  November,  1865,  and  refwring  him  to  Mr.  Potter 
for  the  particulars.  Potter  was  the  foreman  in  charge  of  the 
digging  of  the  wella  Plaintiff  saw  him  a  few  days  afterwards 
and  leamt  farther  pjarticulars. 

The  plaintiff  during  all  this  time  was  a  business  man  in  Syra- 
cuse, and  the  officers  and  corporators  of  the  companv  were  also 
there.  The  secretary  and  treasurer,  Mr.  Blye,  and  tne  foreman. 
Potter,  were  there.  He  at  any  time  apparently  could,  by  inquiry^ 
have  readily  ascertained  when  the  company  stopped  work.  H^, 
however,  made  no  inquiries  on  the  subject  until  May,  1889.  He 
says  that  he  was  satisfied  in  1871  that  he  had  lost  his  money. 
He  most  have  known  that  the  connpany  had,  prior  to  that  time, 
stopped.  No  dividends  or  assessments  were  mada  Having  made 
up  his  mind  in  1871  that  the  company  was  a  failure,  he  was  then 
put  upon  inquiry  as  to  whether  his  purchase  was  genuine.  Noth- 
ins  waa  then  put  in  his  way.  His  delay  from  that  time  to  1889^ 
is  not  consistent  with  reasonable  or  ordinary  diligence.  The  case 
furnishes  no  sufficient  or  any  explanation. 

As  the  case  stands  before  us,  we  think  the  evide'nce  does  not 
authorize  the  conclusion  that  the  plaintiff,  in  the  exercise  of 
reasonable  diUgence,  could  not  have  found  out  the  facts  constitut- 
ing the  fraud  prior  to  six  years  before  the  commencement  of  this 
action.     This  calls  for  a  reversal  of  the  judgment 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event 

ELuiDEK,  P.  J.,  and  Martin,  J.,  concur. 

Mart  K  Gilbert,  AppUt,  v,  PerLee  E.  Shaw  et  al^  Resp'ts. 

(AiprvoM  Ckmrt,  General  Term,  Fourth  Department,  Filed  F^niary  IS,  189$,y 

MovraAOB—FoRBCLOflURE— Default. 

Defendant  mortgaged  his  farm  to  plaintiff  as  collateral  security  to  a  con- 
tract for  the  maintenance  of  plaintiff  during  her  life.  On  default  of  any 
pcyioent  of  interest  on  the  mortgage,  or  on  any  payment  on  a  prior  mort- 
gage on  the  same  farm  to  F.,  the  mort^ige  was  to  become  due,  and  in  the 
absence  of  any  default  during  plaintiff's  life,  it  was  to  be  dischiu-ged. 
"With  the  consent  of  F. ,  certain  payments  on  his  mortgage  were  deferred, 
upon  the  agreement  that  defendant  would  put  certain  improvements  upon 
the  mortffi^ged  farm,  which  he  did,  and  made  all  subsequent  payments. 
Dorinflp  ul  this  Jtime  p/omi>t  payments  were  made  to  plaintiff  of  her  inter- 
est ana  accepted  by  her,  without  any  objection  as  to  the  extension  allowed 
by  F.  of  which  she  could  have  learned  by  inquiry.  Held,  in  a  subsequent 
actkm  by  plaintiff  to  foreclose  her  mortgage  for  alleged  default  arising 
from  the  deferred  payments  to  F.,  that,  her  security  not  having  been  im- 
psiied  l^  socfa  extensions,  and  defendant  not  having  been  in  default  for  a 
kog  time  prior  to  the  commencement  of  the  action,  the  court  did  not  err 
iB^ring  attendant  relief  from  forfeiture,  and  in  refusing  to  grant  a  fore- 
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Appeal  from  a  iudmient  entered  in  Chenango  county  on  2d 
April,  1891,  upon  the  decision  of  the  court  at  special  term,  dis- 
missing the  complaint  without  costs. 

The  action  is  brought  to  foreclose  a  mortgage,  given  by  the  de- 
fendants PerLee  K  Shaw  and  Marium  M.,  his  wife,  to  the  plaint- 
iflE  dated  July  1,  1884.  At  that  date,  in  consideration  of  the  sum 
of  twenty-eight  hundred  and  twenty-one  dollars  received  by  the  de- 
fendant rerLee  E.  Shaw  from  the  plaintifiE,  which  sum  was  made 
up  of  twenty-one  shares  of  the  capital  stock  of  the  Utica,  Chen- 
ango &  Susquehanna  Valley  Railroad  Company  of  the  value  of 
twenty-three  hundred  dollars  in  fact  at  the  time,  and  as  agi*eed 
upon  by  and  between  the  plaintifiE  and  said  Shaw,  and  $421  in 
cash,  the  said  PerLee  E.  Snaw  executed  and  delivered  to  plaint- 
iff a  bond  dated  July  1,  1884,  in  the  penal  sum  of  $6,642,  and 
having  the  following  condition : 

"The  condition  of  this  obligation  is  such  that,  if  the  said  Per- 
Lee E.  Shaw,  or  his  heirs,  shall  at  his  house,  in  the  town  of  Nor- 
wich, afoi-esaid,  furnish  and  provide  the  said  Mary  E.  Gilbert  with  a 
room,  board,  fuel  and  light  during  the  term  of  her  natural  liff^,  she 
to  provide  furniture  for  the  said  room,  and  the  said  PerLee  E.  Shaw, 
or  liis  heirs,  shall  pay  to  the  said  Mary  E  Gilbert  annually  on  the 
1st  day  of  July  m  each  vear  interest  on  the  sum  of  twenty-eight 
hundred  and  twenty-one  dollars  at  three  per  cent  per  annum,  during 
the  term  of  her  natural  life,  and  shall  make  all  the  payments 
required  to  be  made  on  a  certain  bond  and  mortgage,  given  by- 
the  said  PerLee  E.  Shaw  to  Delos  Fowlston,  on  or  about  the 
10th  day  of  January,  1884,  Jo  secure  $5,000  and  interest,  both  of 
interest  and  principal,  without  default  or  delay,  promptly,  accord- 
ing to  the  terms  of  the  said  bond  and  mortgage,  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  virtue ; 
and  it  is  further  provided  that  in  case  of  default  in  any  of  the 
forgoing  conditions,  including  the  provisions  in  relation  to  pay- 
ments on  the  Fowlston  bond  and  mortgage,  then  and  in  that  case 
there  shall  immediately  become  due  to  the  said  Mary  E.  Gilbert 
hereon  the  said  sum  of  $2,821,  together  with  interest  thereon 
from  the  date  of  such  default  at  six  per  cent  per  annum  and  all 
interest  accruing  before  such  default 

"In  case  no  default  occurs  in  the  lifetime  of  said  Mary  E.  Gil- 
bert, then  the  said  principal  sum  is  not  to  be  paid. 

"  PerLee  E  Shaw.     [l.  s.]'' 

As  collateral  security  for  the  payment  of  the  said  indebted- 
ness and  the  performance  of  all  the  conditions  of  the  bond, 
Shaw  and  wife  upon  the  same  day  executed  and  delivered  to  the 
plaintiff  the  mortgage  in  suit,  being  upon  certain  premises  in  the 
town  of  Norwich.  It  was  duly  recorded  July  5,  i885.  No  pay- 
ments have  been  made  on  the  bond  and  mortgage  except  the 
interest  on  the  sum  of  $2,821  at  three  per  cent  per  annum  paid 
to  July  1,  1890. 

The  bond  and  mortgage  to  Fowlston,  referred  to  in  the  con- 
dition above  set  out,  were  dated  January  10,  1884,  Tlie  mort- 
gage covered  the  same  property  as  the  mortgage  to  the  plaintiff, 


Digitized  by  VjOOQIC 


Sup.Ct]  Gilbert  v.  Shaw  et  al  15^ 

and  was  reoorded  January  10,  1884,  and  its  condition,  as  well  aa 
that'  of  the  accompanjing  bond,  was  for  the  payment  of  the  sum 
of  "five  thousand  dollars  ten  years  from  oate  the  1st  day  of 
April  then  next  with  interest  annually  at  five  per  cent  per  annum 
from  and  after  the  said  1st  day  of  April,  $300  of  said  Drincipal 
sum  to  be  paid  on  the  1st  day  of  April,'  1887,  and  $300  thereof 
on  the  1st  (Kty  of  April  in  each  and  every  year  thereafter." 

On  the  days  when  the  interest  and  payments  of  principal  be- 
came due  on  the  bond  and  mortgage  to  Fowlston  for  four  years 
Shaw  did  not  pay  the  same,  but  such  non-payment  was  with  the 
consent  and  acquiescence  of  Fowlston,  who  then  held  the  bond 
and  mortgage,  and  with  the  understanding  and  agreement  that, 
instead  of  paying  such  principal  and  interest  to  Fowlston  at  the 
times  when  due,  he,  Shaw,  would  put  improvements  upon  the 
farm  described  in  the  mortgage  in  building  a  hop  house  and  pro- 
curing hop  poles  or  otherwise,  and  that  Shaw  did  build  a  hop 
house  upon  the  farm  and  did  put  hop  poles  upon  the  farm  whica 
became  a  part  of  the  real  estate,  and  were  of  the  value  of  twelve 
hundred  dollara 

Long  before  the  commencement  of  this  action,  and  before  the 
giving  of  any  notice  by  the  plaintiff  in  aaj  way  that  she  intended 
to  foreclose,  or  should  foreclose,  her  mortgage,  Shaw  paid  ta 
Fowlston  all  payments  of  principal  that  had  become  due  and  all 
accrued  interest  that  had  become  due,  and  at  the  time  this  action 
was  brought  no  principal  or  interest  upon  the  Fowlston  mortgage 
was  dua  The  balance  of  the  principal  unpaid  was  $8,800.  The 
payments  were  made  in  cash  and  were  not  the  improvements  re- 
ferred ta  The  interest  going  to  the  plaintiff  on  her  bond  and 
mortgage  has  been  promptly  paid.  On  the  5th  September,  1890,. 
she  demanded  of  Shaw  payment  of  the  principal  sum  of  $2,821, 
which  was  refused,  and  this  action  was  commenced  on  the  15th. 
September,  1890. 

The  foregoing  facts  are  admitted  by  the  pleadings  or  conceded 
at  the  trial  The  court  also  found  that  tne  plaintiff,  with  full 
knowledge  of  the  facts,  accepted  the  payments  to  her  of  interest ; 
that  the  plaintiff's  security  was  not  impaired  by  the  failure  to 
make  payments  to  Fowlston  as  they  became  due;  that  the  intent 
and  purpose  of  the  provision  in  the  bond  and  mortgage  to  plain- 
tiff, Uiat  the  sum  of^$2,821  should  become  due  upon  any  default, 
was  to  prevent  injury  to  plaintiff's  security  from  the  enforcement 
of  the  Fowlston  mortgage,  and  to  secure  to  plaintiff  the  prompt 
payment  of  her  interest,  and  was  intended  as  penalty  or  foneiture 

As  conclusions  of  law  it  was  held : 

'*  L  That  this  court  has  the  power,  in  the  exercise  of  its  equit- 
abl  e  jurisdiction,  to  relieve  the  defendant,  PerLee  R  Shaw,  from 
thei  default  claimed  to  have  occurred  by  the  non-payment  of  the 
priJicipal  and  interest  due  to  Fowlston  on  the  days  when  due  by 
the  terms  of  the  mortgage 

**1  That  the  plaintiff  not  having  suffered  any  damage,  and 
her  security  not  having  been  impaired,  but  in  fact  increased,  and 
prompt  pavment  having  been  made  at  all  times  of  the  interest  due 
to  her,  and  she  having  accepted  and  received  such  interest ;  and 
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^11  payments  due  to  Fowlston,  both  of  principal  and  interest,  hav- 
ing been  made  long  before  the  commencement  of  this  action,  and 
before  any  notice  that  the  plaintiff  claimed  a  default,  or  claimed 
the  right  to  foreclose  her  mortgage,  equity  demands  that  the  de- 
fendant be  relieved  from  such  default 

"3.  That  the  acceptance  of  the  interest  due  to  the  plaintiff  by 
her  on  the  dajy^s  when  due,  operated  as  a  waiver  of  ner  right  to 
olaim  the  forfeiture  of  the  $2,821.00. 

'*  4.  The  defendants  are  entitled  to  a  judgment  relieving  them 
from  the  aforesaid  default,  and  declaring  that  the  principal  sum 
of  $2,821,  secured  by  the  plaintiff's  mortgage,  is  not  due  or  pay- 
-able. 

"5.  The  defendants  are  entitled  to  a  judgment  dismissing  the 
•complaint  of  the  plaintiff. 

"  6.  That  under  the  circumstauoes  of  this  case  it  is  inequitable  to 
permit  an  enforcement  of  the  penalty  or  forfeiture  by  permitting 
a  foreclosure  of  the  plaintiff's  mortgage  for  $2,821,  and  a  judg- 
ment of  foreclosure  is  therefore  refused." 

JSephen  Holden^  for  app'lt ;   George  W.  Ray^  for  resp'ts. 

Merwin,  J. — It  is  not  claimed  that  any  default  has  been  made 
except  in  failing  to  make  the  payments^n  the  Fowlston  mortgage 
upon  the  days  tney  became  due.  We  must,  therefore,  assume  that 
in  other  respects  the  defendant  Shaw  has  fully  performed  the 
contract  upon  his  part  The  theory  of  the  plaintiff  is  that  the 
failure  of  Shaw  to  make  any  parent  to  Fowlston  at  the  exact 
time  it  became  due  gave  immediately  to  her -the  right  to  recover 
back  the  full  amount  of  the  consideration  that  she  parted  with 
upon  receiving  the  bond  and  mortgage,  and  that  this  right  was 
not  taken  away  or  affected  by  any  subsequent  performance  by 
Shaw. 

The  transaction  between  the  plaintiff  and  defendant  Shaw  was 
in  substance  that  plaintiff  paid  and  transferred  to  Shaw  certain 
money  and  property  of  an  a^eed  value  and  Shaw  in  considera- 
tion thereof  agreed  to  furnish  plaintiff  with  a  room,  board,  fuel 
and  light  during  her  natural  life,  and  also  pay  her  annually  dur- 
ing her  life  interest  at  three  per  cent  per  annum  upon  the  amount 
of  the  consideration  at  the  agreed  value.  To  secure  tlicse  things 
to  the  plaintiff,  the  defendant  gave  to  plaintiff  a  mortgage  upon 
liis  farm,  which  was  at  the  time  incumbered  by  a  prior  mortgage. 
In  order  to  protect  plaintiff's  security  against  being  interfered 
with  by  this  mortgage,  the  defendant  ageed  to  make  promptly  the 
jmyments  on  the  prior  mortgage  as  they  became  due. 

Then  came  the  provision  that  in  case  of  default  in  the  perform- 
ance by  defendant  of  any  of  these  agreements,  there  shoula  immed- 
iately become  due  to  tne  plaintiff  the  full  consideration  with  in- 
terest from  date  of  the  default.  According  to  the  wording  of  the 
bond,  it  made  no  difference  whether  the  default  was  great  or 
small,  or  whether  it  was  the  fii-st  year  of  the  contract  or  tlie  last 
year  of  the  plaintiff's  life.  If  he  fully  performed  during  the 
whole  period,  he  then  became  absolute  owner  of  the  property  or 
fund  that  he  had  received  of  plaintiff' and  was  in  possession  of. 
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The  riffht  of  ownership  dat^d  from  the  time  he  made  the  con- 
tract and  undertook  its  performance,  and  any  condition  which 
operated  afterwards  to  take  away  or  destroy  this  right,  in  effect 
deprived  the  defendant  of  something  of  value  which  he  otherwise 
would  have  possessed.  Such  condition  was,  therefore,  in  the 
nature  of  a  forfeitura  Shaw,  by  his  performance  of  the  provis- 
ioQs  of  the  contract,  for  several  years  had  rendered  to  plaintiff  the 
compensation  in  part  which  she  was  to  have  for  the  money  and 
property  she  gave  to  the  plaintiflL  In  this  view  the  case  is  in 
principle  somewhat  analogous  to  the  sale  of  real  estate  by  con- 
tract, which,  by  its  terms,  is  to  become  void  on  failure  by  the 
vendee  to  perform  in  any  respect  After  part  performance  the 
vendee  has  ordinarily  equitable  rights,  alUiough  the  legal  title  is 
absolute  in  the  vendor  by  reason  of  lack  of  strict  perfoi-mance. 
2  Story  Eq.,  §  1315.  In  such  cases  the  title  is  deemed  to  be  held 
as  security. 

We  are  referred  by  the  learned  counsel  lor  plaintiff  to  many 
cases  where,  in  a  security  for  a  loan  payable  on  time,  there  has 
been  a  provision  that,  if  the  interest  was  not  paid  promptly  or  at 
a  certain  fixed  time  the  whole  debt  should  become  due,  and  it  has 
been  held  that  no  relief  would  be  given  from  the  effect  of  a  de- 
fault in  the  payment  of  interest  at  the  pi^escribed  time,  and  that 
it  was  not  a  case  of  forfeiture.  Those  cases  do  not  apply  here^ 
The  moner  and  property  advanced  by  plaintiff  were  not  at  all 
events  to  be  returned.  It  was,  therefore,  not  a  loan.  Payne  v. 
Oardiner,  29  N.  Y.,  167. 

Nor  does  the  case  of  Thisiees,  etc,  v.  McKechnie,  90  N.  Y.,  618, 
apply.  In  that  case  the  question  was  whether  the  event,  upf)n 
the  happening  of  which  certain  moneys  advanced  to  the  Ontario 
Female  Seminary  should  be  returned,  had  in  fact  happened.  No 
question  was  made  as  to  the  liability  provided  the  event  in  ques- 
tion had  happened.  Nor  does  the  case  of  Thompson  v.  Hudson, 
L  R,  4  H.  JjL  App.  Cas.,  1,  help  ua  There  it  was  held  that  the 
reservation  of  a  right  to  have  full  payment  of  money  actually  due 
on  an  existing  contract,  should  there  be  a  failure  to  pay  a  smaller 
sum  on  a  day  certain,  cannot  be  treated  as  a  penalty.  In  sub- 
stance the  creditor  offered  to  compromise  on  certain  terms ;  the 
debtor  did  not  comply  with  the  terms,  and  thereupon  the  creditor 
▼as  remitted  to  his  original  rights.  He  got  nothing  beyond  his 
debt. 

In  OiUs  V.  Austin,  62  N.  Y,  486,  relief  was  given  from  a  for- 
feiture in  a  lease  incurred  hj  the  failure  of  the  tenant  to  pay  taxes 
and  assessments.  *  The  rule  is  there  laid  down  that  where  the  cove- 
^nt  is  simply  for  the  payment  of  money  the  forfeiture  is  regarded 
«8  a  security  merely  for  such  payment,  and  equity  will  not  allow 
it  to  be  enforced  after  the  party  has  obtained  all  that  it  was  in- 
tended to  secure  to  him.  Mere  delay  is  not  a  bar  if  no  new  rights 
have  intervened  or  the  position  of  the  parties  been  changed.  A 
similar  doctrine  was  applied  in  Noyes  v.  Anderson,  124  N.  Y.,  175 ; 
86  St  Rep.,  94. 

In  that  case  there  was  an  agreement  by  the  owner  of  a  mort- 
&r.  Rep.,  Vol.  XLIV.        21 
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gage  with  the  owner  of  the  equity  of  redemption  that  he  would 
not  enforce  the  mortgage  during  the  life  of  the  latter,  provided, 
among  other  things,  that  no  taxes  or  assessments  on  the  premises  re- 
main^ unpaid  and  in  arrears  for  more  than  thirty  daj&  Default 
was  made  in  the  payment  of  a  sewer  assessment,  and  thereupon 
foreclosure  of  the  mortgage  was  commenced.  It  was  held  that 
the  default  would  result  m  a  forfeiture  from  which  or  its  conse- 
qviences  a  court  of  equity  had  power  to  relieve,  it  being  said  that 
a  court  of  equity  has  power  to  relieve  a  party  against  forfeiture 
or  penalty  incurred  by  the  breach  of  a  condition  subsequent, 
where  no  wilful  n^lect  on  his  part  is  shown,  upon  the  principle 
that  a  party  having  a  legal  right  shall  not  be  permitted  to  avail 
himself  of  it  for  the  purpose  of  injustice  or  oppression.  A  simi- 
lar view  was  taken  by  Judge  Daniels  in  Shaw  v.  Wellman^  59 
Hun,  447 ;  S6  St  Sep.,  1002. 

In  Steele  v.  Branchy  40  Cal.,  8,  failure  by  the  vendee  in  a  land 
contract  to  strictly  perform  his  covenant  to  pay  a  prior  mortgage 
was  held  not  to  be  fatal  to  the  rights  of  the  vendee,  although  by 
the  terms  of  the  contract  such  failure  made  it  void,  it  appearing 
that  the  vendee  acted  in  good  faith  and  the  vendors  were  not 
damaged  thereby.  In  Henry  v.  Tapper,  29  Vt,  368,  it  was  held 
that  a  court  of  equitv  might  in  its  aiscretion  give  relief  from  a 
forfeiture  occasioned  by  the  breach  of  an  agreement  for  support 
In  X  Pomeroy  Eq.  Jur.,  §  450,  the  general  doctrine  is  laid  down 
as  follows :  "  In  uie  absence  of  special  circumstances  giving  the  de- 
faulting party  a  higher  remedial  right,  a  court  of  equity  will  set 
aside  or  otherwise  relieve  against  a  forfeiture,  both  where  it  is  in- 
curred on  the  breach  of  an  affreement  expressly  and  simply  for 
the  payment  of  money,  and  also  on  the  breach  of  an  agreement 
of  which  the  obligation,  although  indirectly,  is  yet  substantially  a 
pecuniary  one."  See,  also,  2  leading  Cases  in  Equity,  by  White 
&  Tudor,  4th  ed.,  5044. 

In  the  present  case  it  is  conceded  that  long  before  the  com- 
mencement of  the  action  and  before  the  giving  of  any  notice  by 
the  plaintiff  that  she  intended  to  foreclose,  the  defendant  Shaw 
paid  to  Fowlston  all  that  was  due.  So  that  when  this  action  was 
D^un  there  was  no  actual  default  All  payments  of  interest  due 
the  plaintiff  had  been  promptly  made,  and  the  court,  a,mong 
other  things^  found  that  such  interest  was  accepted  by  plaintiff 
with  full  knowledge  of  the  facts,  and  that,  therefore,  she  waived 
her  right  to  claim  a  forfeitura  It  may  be,  as  claimed  by  plaint- 
iff, that  the  evidence  does  not  fully  warrant  the  finding  that  she 
had  full  knowledge  of  the  facts. 

Still,  presumptively  she  was  living  upon  the  premises  and  must 
haye  known  to  some  extent  of  the  improvements  going  on.  Ap- 
parently, if  she  had  made  inquiry,  she  would  have  found  out  that 
the  payments  were  not  being  promptly  made.  If  she  did  not  in- 
quire, it  would  indicate  that  she  did  not  deem  knowledge  in 
tnat  respect  of  vital  importance,  and  so  it  would  if  she  did  inquire 
and  found  out  the  situation,  and  still  received  her  payments  with- 
out question. 

Her  acquiescence  in  either  aspect  of  the  case,  while  it  might  not 
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be  a  waiver,  would  have  some  bearing  on  the  character  or  intent 
of  the  original  trai^saction,  and  on  the  propriety  of  giving  defend- 
ant relief.  It  is  quite  clear  that  the  plamtilfs  security  was  not 
impaired.  It  may  also  be  said  with  a  good  deal  of  force  as  an  in- 
ference from  the  conceded  facts  that  the  provision  making  the 
original  amount  collectible  was  intended  only  as  security,  so  far 
at  least  as  it  related  to  the  payment  of  the  prior  mortgage. 

It  seems  to  me  that  a  proper  case  was  presented  for  the  exercise 
of  the  equitable  power  of  the  court,  and  that  the  special  term  did 
not  err  in  giving  defendant  relief  from  the  forfeiture  and  in  refus- 
ing to  grant  foreclosure  of  plaintiff's  mortgaga  The  jiidgment 
should  jtherefore  be  aflirmed. 

Judgment  affirmed,  with  costs. 

Habdin,  p.  J.,  and  Martin,  J.,  concur. 


EoBERT  Watkins,  Eesp't,  v.  William  P.  Jones,  Impl'd,  App'lt 

JSuprems  Court,  General  Term,  Fourth  Dqtartment,  FUed  February  13,  189S,} 

Ldotation — Nkw  frohisb. 

A  letter  written  by  an  accommodation  maker  to  the  holder  of  tlie  note 
statinff  tiiat  the  other  maker  would  pay  some  on  it  when  be' sold  his  horse; 
that  the  writer  intended  the  previous  fall  to  help  the  other  maker  pay 
something,  but  was  unable  to  do  so,  and  that  he  would  help  him  pay  some 
as  soon  as  he  could,  is  not  sufficient  to  show  an  acknowledgment  or  prom- 
ise that  will  relieve  the  bar  of  the  statute. 

Appeal  from  a  judgment  entered  in  Oneida  county  May  22, 
1891,  upon  a  verdiqt  for  the  plaintiff  for  $423.63,  directed  by  the 
court  at  the  Oneida  circuit 

Jones  Jk  Townsendj  for  app'It ;  Risley  &  Perry,  for  resp't 

Mbrwin,  J. — This  action  is  against  William  P.  Jones  and 
David  T.  Jones  upon  a  note  for  $877,  reading  as  follows : 

"  On  the  1st  day  of  January  next,  we  promise  to  pay  Robert 
Watkins  or  order,  three  hundred  and  seventy-seven  dollars,  for 
value  received,  with  use. 

"Bemsen,  N.  Y.,  ifarcA  29,  1882. 

"W.  P.  JoNEa 
"D.  T.  Jones." 

In  the  complaint  it  is  alleged  that  the  interest  has  been  paid  to 
March  29,  1839.  The  defendant,  William  P.  Jones,  alone  an- 
swers. He  admits  the  execution  of  th^  note,  alleges  that  he  signed 
solely  for  tlie  accommodation  of  the  other  maker,  denies  that  he 
has  made  any  payments  and  sets  up  the  statute  of  limitations. 

Ujpon  the  trial,  the  plaintiff,  as  a  witness  in  his  own  behalf, 
testined  that  the  defenaant,  David  T.  Jones,  paid  the  interest  on 
the  note  up  to  Mai-ch  29,  1889;  that  after  this  and  in  October, 
1890,  he  saw  William  P.  Jones  and  told  him  he  should  have  to 
look  to  himjor  the  payment  of  the  note,  as  he  didn't  think  David 
would  ever  pay  it,  and  asked  him  whnt  he  proposed  doing  about 
it ;  that  William  replied  he  would  pay  it  but  would  have  to  have 
time  and  would  see  that  the  plaintiff  got  th^  interest  and  some  of 
the  principal  that  fall ;  that  in  January,  1891,  he,  the  plaintiff. 
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wrote  William  a  letter,  in  which  he  said  to  him  that  he  had  prom- 
ised to  pa^  the  interest  and  some  of  the  principal,  and  that  he  had 
been  waiting  quite  a  while,  and  asked  him  what  ne  proposed  doing 
about  it ;  that  in  reply  to  this  he  received  from  defendant  the 
following  letter : 

"  Rbmsen,  January  24,  1891. 
'' Boberi  Waikins: 

**  Deab  Sir — Your  letter  was  duly  received,  and  in  answer  will 
say  that  David  is  trying  to  sell  the  horse  he  has  and  I  am  trying 
to  sell  it  alsa  As  quick  as  he  can  dispose  of  it  he  will  pay  you 
some.  I  expected  last  fall  to  be  able  to  help  him  some,  but  the 
cheese  sold  so  slow  that  my  dairy  did  not  oring  me  euo.ugh  to 
pay  my  rent  and  help.  Will  help  him  to  pay  some  as  soon  as  I 
can.  **W.  P.  Jones." 

No  other  evidence,  material  to  the  Question  here,  was  given. 
Thereupon  the  counsel  for  defendant  asked  the  court  to  nonsuit 
the  plaintiff  and  dismiss  the  complaint  on  the  ground  that  the 
note  was  outlawed ;  that  the  verbal  promise  did  not  take  the  case 
out  of  the  statute,  and  that  the  letter  was  not  such  a  promise  or 
recognition  of  liability  upon  the  note  as  to  take  it  out  of  the 
statute,  and  also  that  it  was  conditional  and  not  effective  to  aid 
the  plaintiff  except  upon  the  happening  of  the  condition.  This 
motion  was  denied  and  defendant  excepted.  Thereupon,  upon 
motion  of  plaintiff,  the  court  ordered  a  verdict  for  the  plaintiff  on 
the  note  and  defendant  excepted. 

It  sufficiently  appeared  that  the  letter  of  defendant  referred  to 
the  note  in  suit  T^e  oral  evidence  was  admissible  to  identify 
the  debt  Manchester  v.  Braedrter^  107  N.  Y.,  846;  12  St 
Sep.,  263. 

Beyond  that,  the  oral  evidence  cannot  be  considered,  as  the 
promise  or  acknowledgment  required  by  the  statute  cannot  be 
partly  in  writing  and  partly  by  paroL  l^"or  can  the  contents  of 
the  letter  written  bv  the  plaintiff  to  the  defendant  be  considered, 
as  the  statute  calls  for  a  writing  signed  by  the  party  to  be  charged. 

Assuming,  then,  that  the  letter  of  defendant  refers  to  the  claim 
of  plaintiff  on  the  note,  the  question  is  whether  the  letter  con- 
tains an  acknowledgment  or  promise  sufficient  to  take  the  case 
out.  of  the  statute.  The  defendant  does  not  say  he  will  pay  the 
plaintiff  anything,  nor  does  he  intimate  that  anything  is  due  from 
him  to  plaintiff.  He  says  iJiat  the  other  maker  will  pay  him 
something  when  he  sells  nis  horse.  It  does  not  appear  that  the 
horse  has  been  sold.  He  says  he  will  help  the  other  maker  pay 
some  as  soon  as  he  can.  It  does  not  appear  that  he  is  now  able 
to  do  it  He  says  he  expected  last  fall  to  be  able  to  help  the 
other  maker  to  pay  some,  but  failed  for  reasons  stated.  He  indi- 
cates a  willingness  and  expectation  to  help  the  other  maker,  but 
does  not  acknowledge  any  liability  from  niraself  to  the  plaintiff. 
It  does  not  ap^)ear  what  the  relations  were  between  the  defendant 
and  the  other  maker  except  as  it  may  be  inferred  from  the  fact 
that  defendant  had  paid  none  of  the  interest,  and  was  not  appar- 
ently called  on  for  anything  as  long  as  the  other  maker  was  good. 
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Anderson  v.  S3>ley^  28  Hun,  17,  and  Manchester  v.  Braednerj 
swprOy  are  cited  by  plaintiff  as  applicable  here.  In  the  Anderson 
case,  the  plaintiff  and  defendant's  intestate  entered  into  a  written 
stipulation  to  submit  their  matters  in  difference  to  an  arbitrator 
named  and  on  the  hearing  before  the  arbitrator  to  waive  the 
statute  of  limitations.  The  defendant's  testator  the  next  day  re- 
voked the  submission.  Thereupon  the  plaintiff  having  sought  to 
enforce  bis  claim,  the  statute  of  limitations  was  set  up.  It  was  held 
that  the  agreement  to  waive  the  statute  on  the  hearing  before  the 
arbitrator  was  a  sufficient  written  acknowledgment  to  remove  the 
bar  of  the  statute.  It  was  said  that  the  stipulation  and  the  facts 
attending  it  raised  an  implied  promise  to  pay  the  claim,  unless 
some  defense  should  be  found  to  exist  to  it  Other  than  the  statute 
of  limitations  and  that,  no  such  defense  appearine,  the  written 
promise  or  acknowledgment  was  sufficient  In  the  Manchester  case, 
the  defendant  had  given  to  the  plaintiff  written  orders  on  a  third 
party  to  an  amount  equal  to  plamtiff's  claim.  The  orders  were  not 
paidL  It  was  held  that  the  orders  implied  the  relation  of  debtor 
and  creditor  between  the  plaintiff  ana  defendant  to  the  extent  of 
the  sums  specified  in  the  orders  and  a  willingness  on  the  part  of 
the  defendant  to  pay  the  debt,  and  constituted  a  sufficient  ac- 
knowledgment to  avoid  the  statute.  These  cases  do  not  reach  the 
present  There  is  here  no  order  in  fact  or  substance  upon  a  third 
party,  nor  is  there  wiy  promise  from  which  a  recognition  of  the 
debt  may  be  implied.  The  fact  that  defendant  was  willing,  for 
some  undisclosed  reason,  to  help  the  other  maker  does  not  authorize 
the  inference  of  a  recognition  of  the  existence  of  a  debt  from  de- 
fendant to  plaintiff.  On  the  contrary,  the  expressions  used  rebut 
the  idea  of  any  intention  on  llie  part  of  defendant  to  recognize 
any  liability  upon  himself  to  plaintiff.  He  does  not  propose  to 
pay  anything  to  plaintiff,  he  only  proposes  to  help  the  other  party. 
At  the  time  the  letter  was  written  the  six  years  had  fully  run  as 
against  the  defendant,  as  it  is  not  claimed  that  the  payments  made 
by  the  other  party  affected  the  defendant. 

So  far  as  there  was  any  promise  that  was  conditional,  it  was  in- 
cumbent on  the  plaintiff  to  show  the  condition  fulfilled,  Cocks  v. 
Weeks,  7  Hill,  45;  Walceman  v.  Sherman,  9  K  Y.,  85;  Teho  v. 
Bobinson,  100  id.,  27 ;  Angell  on  Limitations,  6th  ed.,  §  286. 

The  foregoing  suggestions  lead  to  the  conclusion  that  the  letter 
in  question  was  not  sufficient  to  show  an  acknowledgment  or 
promise  that  would  relieve  the  bar  of  the  statute.  It  follows  that 
the  court  erred  in  directing  a  verdict  for  plaintiff. 

Judgment  reversed  upon  the  exceptions  and  a  new  trial  ordered, 
costs  to  abide  the  event 

Mabtik,  J.,  concurs;  Hardin,  P.  J.,  not  voting. 


Jahbs  Hedges,  Eesp%  r.  William  H.  Payne  Impl'd,  App'lt 

(Stipreme  Court,  General  Term,  First  Department,  Filed  February  18,  1892.) 

1.  Rbplbvih — Fbaudulbnt  iNTBin' — Evidence. 

In  an  action  brought  to  replevin  certain  diamonds  it  appeared  that  an 
imolTent  jeweler  obtained  them  from  the  plaintiff  on  '*  memorandum  "  to 
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select  such  as  he  desired  to  purchase,  and  return  the  balance,  title  to  i^ 
main  in  plaintiff  until  after  the  selection  and  bill  of  sale  rendmd.  Shortly 
after  the  jeweler  confessed  judgment  in  favor  of  his  wife  and  her  relations, 
and  on  the  same  date  made  a  general  assignment  for  creditors  and  secreted 
himself  in  New  Jersey.  He  had  obtained  diamonds  from  other  dea]e:s  in 
the  same  way;  and  the  same  attorney  who  drew  the  assignment  and  acted 
as  his  counsel  also  acted  for  the  judgment  creditors,  held,  that  the  evi- 
dence justified  the  submission  to  the  jury  of  the  question  whether  or  not 
there  was  a  fraudulent  intent  of  defendimt  in  obtaining  the  goods. 

8.  Same— Pbebumption. 

Plaintiff's  failure  to  show  that  the  judgments  confessed  were  not  bona 
fide  debts  did  not  exclude  an  inference  of  fraudulent  intent  on  defend- 
ant's part. 

8.  Same— Eyidbncb. 

It  was  not  error  to  admit  in  evidence  the  assignment,  the  judgments  con- 
fessed, and  evidence  of  the  fact  that  defendant  had  obtaiued  from  other 
dealer^  goods  in  a  similar  manner,  as  they  were  material  as  bearing  on  the 
question  of  defendant's  fraudulent  intent. 

Appeal  from  a  judgment  in  £avor  of  plaiutifi,  entered  upon 
the  verdict  of  a  jury  at  circuit,  and  from  the  order  denying  the 
motion  for  a  new  trial 

Jandine  Lyng^  for  app'lt ;  Anderson  Jt  Rowland^  for  resp^t 

O'Brien,  J. — The  action  was  brought  to  replevin  certain  dia- 
mond stones,  which  the  complaint  allied  had  oeen  consigned  on 
memorandum  in  December  by  the  plaintiff  to  the  defendant 
The  complaint  alleges  a  demand  and  a  failure  to  return,  and, 
"  That  said  defendant  Payne  wrongfully,  unlawfully  and  fraudu- 
lently detained  said  property  from  the  plaintiff.  That  the  de- 
fendants have  or  the  defendant  Payne  has  concealed,  removed  or 
disposed  of  said  jewelry  or  some  part  thereof,  so  that  the  same 
cannot  be  nor  any  part  thereof  found  or  taken  by  the  sheriff,  and 
with  the  intent  that  the  same  should  not  be  so  found  and  taken. 
That  the  jewelry  had  been  concealed,  removed  or  disposed  of  so 
as  to  deprive  the  plaintiff  of  the  benefit  thereof." 

The  aefendant-appellant,  Payne,  for  the  purpose  of  reversing 
the  judgment,  asserts  that  there  was  no  evidence  at  the  close  <3 
plaintiffs  case  to  sustain  the  allegations  of  the  complaint,  and  that 
the  motion  then  made  to  dismiss  the  complaint  should  have  been 
granted,  and  that  no  evidence  was  afterwards  furnished  to  war- 
rant the  court  in  submitting  the  case  to  the  jury.  A  mere  glance 
at  the  testimony  will  demonstrate  that  this  contention  is  not  sup- 
ported. The  evidence  offered  by  plaintiff  tended  to  show  that 
on  December  12,  1887,  Payne  called  upon  Hedges  and  obtained 
the  goods  on  memorandum.  For  these  he  was  to  pay  spot  cash, 
and  obtain  a  bill  of  sale,  or  return  the  goods,  as  appears  from  the 
memorandum  itself,  which  is  offered  in  evidence,  from  which  the 
following  is  an  extract:  "  Consigned  on  memorandum  to  Messrs. 
Payne,  Steck  &  Company,  by  William  S.  Hedges  &  Company 
The  under-mentioned  goods  are  for  your  examination  to  enable 
you  to  select  such  as  you  desire  to  purchase.  None  of  them  are 
sold,  nor  does  the  title  thereto  pass  until  after  we  shall  be  apprised 
of  your  selection,  and  have  rendered  a  bill  of  sale  therefor. 

The  diamonds  were  delivered  on  December  13th  and  23d.  Be- 
tween the  latter  date  and  the  28th  plaintiff  sent  several  times,  and 
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though  not  seeing  the  defendant  Payne,  demanded  of  his  clerk  the 
return  of  the  gooda  On  the  28th  of  December  Payne  confessed 
judgment  to  his  wife  for  $14,504.05;  to  his  wife's  uncle  for 
$2,017.31 :  to  his  wife's  mother  for  $7,639.07 ;  to  his  wife's  cousin 
for  $1,853.31;  and  to  other  persons  judgments  amounting  in  all 
to  about  $4,000.  Later  on  the  same  date  he  made  a  general  as- 
signment for  the  benefit  of  his  creditors,  which  was  died  on  the 
morning  of  the  29th  of  December.  From  the  schedules  it  appeai-s 
that  the  firm  assets  were  about  $30,000,  and  the  liabilities  $137,000. 
It  was  also  shown  that  the  same  attorney  who  drew  up  the  assign- 
ment, and  has  acted  as  Payne  s  counsel  since,  also  acted  in  behalf 
of  the  judgment  creditors.  It  was  also  made  to  appear  that  about 
the  same  time  the  defendant  obtained  from  other  dealers  in  the 
trade  goods  on  memorandum,  which  he  never  returned  or  paid  far. 
Ott  December  26th  Payne  was  seen  in  his  office  by  the  janitor  of 
of  the  building,  who  testified  that  he  was  alone,  that  the  safe  was 
opened,  and  some  jewelry  spread  upon  the  table,  and  that  subse- 

Juentlj  he  left  the  building,  carrying  a  satchel  with  him.  After 
le  assignment  on  the  28th,  and  after  the  sheriff  had  made 
a  levjr  under  the  executions  on  the  confessed  judgments,  the 
plainti£Es  endeavored  to  find  the  defendant  Payne,  and  finally  lo- 
cated him  in  Brick  Chureh,  New  Jersey.  He  ^ve  no  satisfac- 
tory explanation  of  the  disposition  made  of  the  diamonds,  and  an 
examiaation  made  of  the  firm's  sales  book  and  memorardum 
book  afterwards  by  one  of  the  plaintiffs  clerks  failed  to  show 
any  entry  during  the  month  of  December  of  any  goods  which 
resembled  the  g^>ds  oonsiened  on  memorandum  by  plaintiffs, 
except  one  entry,  which,  judging  from  the  price,  might  or  might 
not  have  been  of  the  pair  of  diamonds  consigned  on  December 
13th. 

Upon  such  testimony,  we  fail  to  see  what  the  trial  judge  could 
have  done  otherwise  than  submit  the  questions  involved  to  the 
jury,  which  were  substantially  two.  The  first,  as  to  whether  the 
plaintiffs  parted  with  title,  there  was  no  dispute,  it  being  evidenced 
tnr  the  writing,  an  extract  of  which  has  been  given  and  which 
snowed  the  terms  and  conditions  upon  which  the  diamonds  were 
leoeivedf  and  the  agreement  of  the  parties  themselves  that  the  title 
thereto  should  remain  in  the  plaintiff  The  only  question  that 
remained  in  the  case  practically  was  as  to  whether  or  not  there 
had  been  a  fraudulent  disposition  of  the.  property,  so  as  to  deprive 
the  plaintiff  of  the  benefit  thereof,  and  the  testimony  showed  that 
the  defendant  had  secured  diamonds  of  other  dealers  in  the  same 
way,  which  he  failed  to  account  for  or  return ;  that  when  he  ob- 
tained such  goods,  there  was  reason  to  believe  that  he  knew  that 
be  was  utterly  insolvent,  and  that  some  of  the  property  thus  ob- 
tained, together  with  the  balance  of  the  assets  of  his  firm,  were 
subjected  to  a  levy  upon  confessed  judgments  in  favor  of  rela- 
tives, followed  so  closely  by  a  general  assignment  as  to  raise  a 
stronaf  presumption  that  both  constituted  but  a  single  transaction, 
and  that  the  intention  was  to  give  an  unlawful  preference  to  rela- 
tivea  All  these  facts  and  circumstances  were  properly  admitted 
and  competent  to  be  submitted  to  the  jury  upon  the  question  of 
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whether  or  not,  in  the  absence  of  any  explanation  as  to  what  dis- 
position had  been  made  of  plaintiff  s  property,  there  was  not  a 
fmudulent  intent  in  obtaining  plaintiffs  goodfs  and  disposing  of 
the  same,  so  as  to  prevent  his  having  the  benefit  thereof.  Ahegg 
V.  Schwab,  31  St  Kep.,  189. 

This  case  is  authority  for  the  view  that  the  plaintiff's  failing  to 
show  that  the  judgments  confessed  were  not  bona  fde  debts  did 
not  exclude  fraudulent*  intent.  As  therein  stated:  "It  is,  of 
course,  an  important  circumstance,  but  as  was  said  in  Billings  v. 
Russell,  101  N.  Y.,  226 :  *  It  is  not  inconsistent  with  an  intent  on 
the  part  of  a  debtor  to  defraud  his  creditors.*  " 

Upon  a  consideration  of  the  above  facts,  the  jury  found  that 
.  the  defendant  was  guil^of  fraud,  and  we  see  no  reason  for  dis- 
turbing their  verdict  Where,  as  here,  the  title  to  the  property 
was  shown  to  be  in  the  plaintiff,  all  thatwasnecessary  to  support 
a  recovery  was  for  the  plaintiff  to  show  that  the  goods  had  been 
removed,  concealed  or  aisposed  of,  so  that  they  cannot  be  found 
or  taken  by  the  sheriff,  and  with  the  intent  that  they  should  not 
be  so  found  or  taken,  or  to  deprive  the  plaintiff  of  the  benefit 
thereof.  Code  Civ.  Pro.,  §  649,  subd.  2.  It  was  not  error  to 
admit  in  evidence  the  assignments  and  the  judgments  confessed, 
as  these  were  material  to  be  considered  in  connection  with  all  the 
other  facts  for  the  purpose  of  showing  the  intent  The  weight  to 
be  given  them  so  that  no  injurv  might  result  to  appellant,  was 
clearly  marked  by  the  charge  of  the  learned  judge :  **  That  the 
mere  fact  that  the  defendant  became  embarrassed  in  business  and 
made  an  assignment  and  confessed  judgment  does  not  establish 
any  wronrful  or  fraudulent  intent"  The  only  other  exception 
which  has  oeen  pressed  upon  this  appeal  is  that  taken  to  the  ad- 
mission of  evidence  as  to  the  contents  of  the  book.  That  all 
primary  sources  were  exhausted  before  secondary  evidence  was 
allowed  is  evident  by  the  record.  The  only  suggestion  made  of 
any  omission  was  the  alleged  failure  of  the  plaintiff  to  show  a 
notice  served  upon  the  defendant  to  produce  the  books.  The 
respondent  insists  that  such  a  notice  was  given,  but  its  failure  to 
appear  in  the  case  compels  us  to  regard  the  question  as  though 
no  notice  had  been  given.  Under  these  circumstances,  however, 
where  there  is  a  reasonable  probability  that  such  liotice  was  given 
because  upon  the  argument  of  the  appeal  the  original  notice  to 
produce  was  exhibited,  it  remains  for  the  appellant,  in  order  to 
gain  any  advantage  from  an  objection  based  on  such  slender 
foundation  as  the  omission  to  include  "  the  notice  to  produce  "  in 
the  printed  case  on  appeal,  to  bring  himself  clearly  within  the 
rule  entitling  him  to  tne  benefit  of  an  exception  on  this  ground. 

An  examination  of  the  case  will  show  that  when  the  secondary 
evidence  was  about  to  be  given,  the  objection  was  interposed  in 
the  following  language :  **  Defendant's  counsel  renews  his  objec- 
tion to  allowing  the  witness  to  answer  what  those  books  show. 
Objection  overruled  and  defendant  excepts."  It  nowhere  in  the 
case,  prior  to  the  objection  thus  taken,  appears  that  any  such  ob- 
jection was  made,  nor  was  any  evidence  given  of  entries  in  regard 
to  the  books.     It  will  be  noticed,  therefore,  that  the  grounds  of 


Digitized  by  VjOOQIC 


Sap.Ct]  Manhat.  Electric  K  Co.  v.  Harlem  L.  Co.  et  al  169 
.objection  when  made  were  Dot  stated,  and  a  general  objection  of 
this  kind  is  not  available,  particularly  where,  as  here,  it  is  not 
shown  that  any  injury  resulted  by  the  exercise  of  the  discretion 
which  is  vested  in  the  trial  judge,  as  to  when  and  upon  what  proof 
he  would  admit  secondary  evidence  of  the  contents  of  books.  As 
has  been  said  in  the  case  of  Naugaiuck  Cutlery  Co,  v.  Babcocky  22 
Hun,  487:  "It  is  so  much  a  matter  of  discretion  with  the  judge 
at  the  trml  in  determining  whether  a  case  is  made  for  the  intro- 
duction of  secondary  evidence,  that  his  ruling  should  not  be  re- 
versed unless  it  appears  very  clearly  that  error  has  been  commit- 
ted which  has  prejudiced  the  case  of  the  party  who  complains." 

It  appears  from  the  evidence  that  these  books  were  not  in  the 
possession  of  the  defendant,  but  had  been  surrendered  to  the  orig- 
mal  assignee,  subsequently  to  the  substituted  assimee,  and  had 
been  seen  for  the  last  time  when  used  upon  the  trial  of  an  action 
in  this  court 

Under  these  circumstances,  it  can  hardly  be  claimed  that  the 
defendant  was  prejudiced  by  a  failure  to  serve  him  with  a  notice 
to  produce  books  not  in  his  possession  and  not  under  his  control, 
even  if  we  assume,  what  appears  to  be  contrary  to  the  real  fact, 
that  such  notice  was  not  given.  We  see  no  reason  for  disturbing 
the  judgment,  and  it  should,  together  with  the  order  appealed 
from,  be  affirmed,  with  costa 

Van  Brunt,  P.  J. — I  concur,  but  I  do  not  concur  in  what  is 
said*  as  to  production  of  notice  to  produce  upon  the  argument 
Sometimes  appellate  courts  will  receive  record  evidence,  Dunham 
V.  Town^iend,  118  N.  Y.,  286 ;  28  St  Rep,  864,  and  cases  cited, 
but  no  other  kind  of  proof.  T^e  notice  to  produce  was  not  a 
record  and  did  not  necessarily  prove  itself. 

Lawrence,  J.,  concurs  in  result 


The  Manhattan  Electric  Light  Company,  Limited,  App*lt, 
v.  The  Harlem  Lighting  Company  el  al,  Resp'ts. 

{Sttpreme  Court,  Oeneral  T&rm,  Fivii  Department,  Filed  February  18,  189S,) 

CoHTEMPT — Violation  of  ordbr. 

PlaiDtifT  obtained  a  judgment  bj  default  against  a  corporation.  Shortly 
after  one  G.,  claiming  that  it  was  collusive  and  fraudulent,  petitioned  to 
be  allowed  to  intervene  as  a  defendant  and  content  the  claim  on  which  it 
was  based.  Upon  stipulation  an  order  was  entered  that  the  petition  be 
granted,  the  cause  referred,  and  that  meanwhile  all  proceedings  to  enforce 
Uie  judgment,  and  all  In  which  the  judgment  was  a  basis  be  staved  until 
the  coming  in  of  the  referee's  report.  Thereafter  the  directors  of  the  cor- 
poration authorized  the  delivery  of  certain  bonds  to  plaintiff  as  collateral 
security  for  their  claim,  but  providing  that  the  same  should  not  bo  sold 
until  the  amount  due  be  flnallv  iudicially  determined.  A  motion  was 
made  by  Q.  to  punish  plaintiff  and  the  directors  for  contempt  on  the  ground 
that  the  hypothecation  of  bonds  was  a  violation  of  the  order  enter^  upon 
stipulation.  The  motion  was  ginnted  and  an  order  entered  compelling 
them  to  deliver  back  the  bonds  to  the  corporation,  and  a  rescind  the  reso- 
lution authorizing  the  hypothecation,  or  be  committed  for  contempt.  Held, 
(hat  the  motion  was  properly  granted,  as  there  was  a  clear,  manliest  viola* 
tion  of  the  order  staying  proceedings. 

j^       (Van  Brunt,  P.  J.,  dissents.) 

St.  Rep.,  Vol.  XLIV.        22 


Digitized  by  VjOOQIC 


170  New  York  State  Reporter,  Vol.  44        [SajxCt 

Appeal  from  an  order  granting  motion  to  punish  the  Manhat- 
tan Electric*  Light  Company,  Abram  0.  Bemheim,  Clarence  L. 
Cans,  Eugene  Hammett  and  E.  Hochheimer  for  contempt 

W.  N.  Gohen,  for  the  Manhattan  Electric  Light  Company, 
app'lt ;  Nathaniel  Myers^  for  Abram  C.  Bemheim  et  at,  app'lta ; 
A,  J.  Ditienhoefer,  for  resp't 

O'Brien,  J. — On  June  11,  1891,  the  plaintiflE  obtained  by  de- 
fault a  judgment  against  the  defendant,  the  Harlem  Lighting 
Company,  for  the  sum  of  $142,802.48.  In  July,  1891,  Levi  L. 
Gans,  claiming  that  this  judgment  was  collusive  and  fraudulent, 
petitioned  this  court  to  be  allowed  to  intervene  as  a  defendant  and 
contest  the  claim  on  which  the  judgment  was  based.  On  July 
29th,  bj  an  agreement  drawn  by  the  attorneys,  it  was  stipulated 
that  this  petition  be  granted ;  th^t  then  this  cause  be  referred,  and 
that  meanwhile  no  proceeding  to  enforce  the  judgment  should  be 
taken.  Pursuant  to  this  stipulation  an  order  was  entered  making 
Gans  a  party  defendant,  referring  the  issues  to  a  referee,  and 
further  ordering  and  directing  that  all  proceedings  for  the  collec- 
tion and  enforcement  of  said  judgment,  and  all  proceedings  in 
which  the  said  judgment  should  be  used  as  a  basis  or  foundation, 
be  stayed  until  the  coming  in  of  the  referee's  report 

On  September  28th  the  individual  appellants,  as  the  board  of 
(jlirectors  of  the  Harlem  Company,  passea  a  resolution  authorizing 
the  secretary  to  deliver  $200,000  of  the  second  mortgage  bonds  to 
the  Manhattan  Company,  as  collateral  security  for  the  payment 
of  claims  due  the  latter  by  the  former  company,  but  providing 
that  the  same  should  not  \>e  sold  until  the  amount  due.  the  Man- 
hattan Company  should  finally  be  judicially  determined.  It  is 
asserted  that  in  addition  to  the  claim  which  was  made  the  basis  of 
the  judgment,  the  plaintiflE  as  against  the  Harlem  Company,  had 
another  claim  amounting  to  $50,000,  which  had  accrued  between 
April  1st  and  September  30,  1891.  As  some  stress  has  been 
placed  upon  this  circumstance,  of  the  existence  of  this  indebted- 
ness of  $50,000,  it  becomes  necessary  to  briefly  refer  to  the  ex- 
planation given  by  the  appellants  of  the  purpose  sought  to  be 
eflfected  by  the  delivery  of  the  $200,000  in  bonds  of  the  defend- 
ant companv. 

Mr.  Bernheim,  in  his  afl&davit,  states  that  said  resolution  was 
made  by  deponent,  and,  as  he  verily  believes,  seconded  by  Dr. 
Hochheimer,  and  passed  by  the  directors  voting  therefor,  for  the 
purpose  not  only  of  securing  the  claim  which  formed  the  basis 
of  the  judgment,  but  the  claim  which  had  accrued  from  April  1, 
1891. 

Again  he  says,  "  the  intent  was,  as  the  resolution  expressly 
provides,  to  secure  the  entire  claims  due  to  the  Manhattan  Com- 
pany (both  in  suit,  and  not  in  stit)  when  it  should  be  finally 
judicially  determined  what  the  amount  due  was,  and  for  the  pur- 
pose of  settling  accounts  between  the  Harlem  and  Manhattan 
Companies  by  the  sale  of  the  collateral,  and  thus  avoid  the  issue 
of  an  execution  upon  any  judgment" 

Subsequent  to  the  passage  of  the  resolution  of  September,  a 
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motion  was  made  to  punish  plaintiff  and  the  individaal  appel- 
lants for  contempt,  on  the  ground  that  this  conditional  hypotheca- 
tion of  bonds  was  u  violation  of  the  order  entered  under  the 
stipulation.  The  order  appealed  from  compelled  the  appellants 
either  to  deliver  the  $200,000  of  bonds  held  oy  them  as  collateral 
security  and  cause  a  rescission  of  the  Harlem  Company's  resolu- 
tion authorizing  the  hypothecation  of  the  bonds,  and  to  pay  re- 
spondents ten  dollars  costs  of  motion,  or  be  committed  for  con- 
tempt until  they  did  so,  coupled  with  the  obligation  of  paying  a 
fine  of  $250,  or  spending  five  days  in  the  county  jail,  and  paying 
ten  dollars  costs  of  motion.  The  appellants  complied  with  ihe 
order  bj  redelivering  the  bonds,  and  having  the  resolution  of  the 
Harlem  Company  i*escinded. 

It  will  thus  lie  seen  that  the  order  made  and  now  appealed 
from,  and  the  action  taken  thereon  by  the  appellants,  was  to  re- 
store matters  to  the  same  condition  in  which  they  were  prior  to 
the  delivery  of  the  $200,000  in  bonds.  We  might  be  content,  it 
being  fair  and  just,  to  leave  the  parties  where  the  order  has  placed 
them,  but  it  is  insisted  that  the  learned  judge  below  erred  in  mak- 
ing the  order,  and  that  as  a  matter  of  right  they  are  entitled  to 
have  the  order  appealed  from  reversed.  We  do  iiot  agree  with 
this  view,  and  in  giving  our  reasons  therefor  we  need  add  but 
little  to  what  has  been  so  well  stated  by  the  learned  judge  below 
in  his  opinion.  We  are  not  called  upon  for  the  purpose  of  aid- 
ing the  appellants  to  draw  distinctions  between  the  force  and  effect 
of  inj  unction  orders,  properly  so  called,  and  orders  staying  pro- 
ceedings ;  nor  are  we  to  nere  determine  as  to  the  right  or  pro- 
priety of  the  order  staying  proceedings,  the  terms  of  which  were 
fixed  by  the  parties  and  not  by  the  court 

After  the  defendant  Gans  had  presented  his  petition,  and  ob- 
tained his  order  to  show  cause,  for  the  purpose  of  staying  all  pro- 
ceedings to  enforce  the  judgment,  upon  the  ground  that  it  was 
collusive  and  fraudulent,  the  appellants  through  their  counsel, 
entered  into  a  formal  stipulation,  which  was  the  basis  of  the  or- 
der granting  such  stay  of  proceedings.  We  regard  it  as  entirely 
immaterial  as  to  whether  there  was  an  additional  claim  of  $50,000 
due  by  the  defendant  or  not,  for  in  view  of  what  has  already  been 
said  it  is  evident  that  the  $200,000  of  bonds  were  given  to  secure 
also  the  claim  which  was  the  basis  of  the  judgment; and  which  by 
the  order  was  stayed.  If,  therefore,  it  was  a  violation  of  the  • 
t^ms  of  the  order  to  deliver  the  bonds  as  security  for  the  claim 
upon  which  the  judgment  was  based,  it  is  entirely  immaterial 
whether  or  not  there  was  some  other  claim  for  which  some  of  the 
bonds  were  also  delivered.  The  appellants  in  justification  in- 
sisted that  there  was  no  violation  of  the  specific  terms  of  the  order, 
and  that  in  what  they  did  they  acted  in  good  faith,  under  the  ad- 
vice of  counsel. 

This  latter  circumstance,  that  the  stipulation  which  in  effect  was 
embodied  in  the  order  was  carefully  drawn  by  counsel,  points  out 
a  distinction  which  we  think  should  be  taken  between  a  case  such 
as  this  is  and  cases  cited  by  appellants,  where  the  courts  being 
satisfied  that  there  was  no  willful  disobedience  of  its  order,  and 
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where  the  order  itself  was  ambiguous  or  doubtful,  and  fairly 
capable  of  two  constructions,  one  consistent  with  the  person's 
innocence  of  any  intentional  disrespect  to  the  court,  have  seized 
upon  such  circumstances  as  the  doubt  and  ambiguity,  or  double 
construction  to  be  placed  upon  the  terms  of  the  order,  for  the 
purpose  of  relieving  one  from  the  punishment  that  must  follow  an 
adjudication  for  contempt  Here,  however,  where  the  parties  by 
their  counsel  have  entered  into  a  stipulation,  upon  whicn  an  order 
has  been  made,  its  terms  should  be  construed  as  the  parties  them- 
selves undoubtedly  intended,  at  the  time  the  order  was  made,  they 
should  be  construed. 

We  think  that  there  was  a  clear  manifest  violation  by  the  ap- 
pellants of  the  order  staying  proceedings.  This  order  provided 
"  That  all  proceedings  for  tne  collection  and  enforcement  of  said 
judgment,  and  all  proceedings  in  which  the  said  judgment  is  used 
as  a  basis  or  foundation,  be  stayed  until  the  coming  in  of  the  said 
referee's  report,  eta" 

The  suggestion  now  made,  that  the  bonds  were  delivered  not  to 
secure  the  judgment,  but  the  claim  due  the  Manhattan  Company, 
should  not  be  entertained,  for  the  reason  that  the  claim  having 
been  merged  in  the  judgment,  there  existed  no  longer  a  claim 
other  than  the  judgment  which  was,  under  the  stipulation,  allowed 
to  stand  as  security.  It  must  be  remembered,  moreover,  that  the 
proceedings  brought  by  Gans  resulting  in  the  stipulation  and  order, 
attacked  both  the  judgment  and  the  claim  upon  which  it  was 
based ;  and  the  claim  itself,  its  validity  and  enforcement,  were  the 
matters  referred  to  the  referee  to  determine. 

As  well  said,  therefore,  by  Mr.  Justice  Lawrence,  "  Even  if  the 
transfer  of  the  bonds  of  the  Harlem  Company,  into  the  treasury 
of  the  Manhattan  Company,  was  not  a  direct  proceeding  for  the 
collection  of  the  judgment,  it  certainly  was  a  proceeding  for  its 
ultimate  enforcement,  and  a  proceeding  of  which  the  judgment 
was  the  basis  and  foundation. 

What  was  sought  by  the  petitioner  in  his  motion  to  intervene 
was  to  prevent  tne  application  of  the  property  of  the  defendant 
company  to  the  payment  of  the  claim  which  he  alleged  to  be 
fraudulent  and  colluaive.  It  was  that  undoubtedly  that  the  oi-der 
staying  the  proceedings  was  intended  to  prevent ;  that  until  the 
validity  of  ttie  claim  upon  which  the  judgment  was  based  could 
be  judicially  determined,  the  property  of  the  defendant  company 
should  not  be  applied  in  any  way  in  satisfaction  thereof.  Not- 
withstanding that  order,  we  think  the  defendant  company  in  de- 
livering over  $200,000  of  its  bonds  as  security  for  this  very  claim, 
for  which  the  judgment  was  allowed  to  stand  as  security,  and  re- 
taining the  bonds,  would  be  to  enable  the  plaintiff,  upon  a  claim 
which  had  been  attacked,  to  obtain  indirectly  the  property  of  the 
defendant  company,  which  was  prohibited  by  the  terms  oi  the  or- 
der staying  their  proceedings. 

As  said  in  the  Mayor  v.  The  New  York  Jk  Stateti  Island  Ferry 
Company^  64  N.  Y.,  622 :  "  Injunction  orders  must  be  feirlj  and 
honestly  obeyed,  ♦  *  *  and  the  court  will  not  look  with  in- 
dulgence upon  schemes,  however  skillfully  devised,  designed  to 
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thwart  its  orders."  We  are  of  opinion,  therefore,  that  the  terms 
<nnd  spirit  of  the  order  were  violated,  and  good  faith  required  that 
the  property  of  the  defendant  company  should  not  be  placed  in 
pos-ession  of  the  plaiutiflE,  until  its  right  thereto  whicn  was  in- 
volved in  the  issuer  which  had  been  referred  to  the  referee  were 
finally  determined.  It  is  insisted,  however,  by  appellants  that 
the  delivery  of  the  bonds  resulted  in  no  injury  to  the  defendant 
company,  for  the  reason  tliat  the  resolution  under  which  they 
were  delivered  provided  that  they  should  not  be  sold  without  the 
express  consent  of  the  directoi-s  of  the  defendant  company  until 
the  amount  due  the  Manhattan  Company  shall  be  finally  iudi- 
cially  determined.  This  argument  has  been  fully  answered  by 
the  judge  in  his  opinion  below.  We  agree  with  him  that  the  ob- 
ject and  intent  of  the  order  undoubtedly  was  to  preserve  the  exact 
status  of  the  parties  as  it  existed  when  the  stipulation  was  signed 
and  the  order  made. 

We  are  of  opinion  therefore  that  the  order  appealed  from 
should  be  affirmed,  with  costs  and  disbursementa 

Patterson,  J.,  concurs. 

Van  Brunt,  P.  J. — I  dissent.  The  stay  was  not  an  injunction 
order,  but  was  a  stay  of  legal  proceedings,  and  that  is  all  the  court 
could  grant  in  the  proceedings  before  it  An  injunction  can  only 
be  granted  upon  a  complaint  in  an  action  where  such  relief  is 

t)roper,  and  whatever  might  have  been  the  interpretation  of  the 
anguage  in  question  had  there  been  an  injunction  no  such  inter- 
pretations can  be  indulged  in,  because  the  court  had  no  power  to 
then  grant  an  injunction.  The  case  of  Mayor  v.  Staten  Island 
Ferry  Co.j  64  N.  Y.,  622,  has,  therefore,  no  application. 


In  the  Matter  of  the  Application  of  William  Herbst  ei  al  for 

leave  to  sue. 

iiuprtme  (hurt,  General  Term,  First  Department,  Filed  February  18,  1899,) 

Rbceiybr— Whbk  lbave  to  sue  not  graktbd. 

Petitioners  performed  work  as  tailors  in  making  up  a  large  number  of 
coats  for  a  firm,  who  agreed  that  they  should  have  a  generallien  upon  the 
coats  for  the  work  done.  The  firm  failed,  and  in  a  suit  brought  by  other 
creditors  a  receiver  was  appointed.  Thereafter  the  tailors  petitioned  for 
leave  to  sue  the  receiver  in  an  action  to  foreclose  their  lien.  Held,  that 
the  claim,  being  an  equitable  one,  could  be  determined  in  the  receiver- 
ship suit,  and  it  was  proper  for  the  court  in  the  exercise  of  its  discretion 
to  deny  the  petition. 

(Vak  Bbunt,  p.  J.,  d'ssents.) 

Appeal  from  an  order  denying  motion  for  leave  to   sue  a 
receiver. 
Abram  KUng,  for  app^lt ;  G.  Zabriskie^  for  resp't 

O'Brien,  J. — William  Herbst  and  Morris  Morrison  applied  at 
special  term  for  leave  to  sue  Henry  W.  Gray,  a  receiver  of  the 
firm  of  Levy  Broa  &  Co.,  or  to  interplead  him  as  one  of  the-  de- 
fendants in  a  suit  to  be  brought  to  foreclose  a  lien  upon  chattela 

Bv  their  petition  the  appellants  claim  that  they  performed 
w<^  labor  and  services  as  tailors  in  the  manufacture  of  certain 
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clothing,  to  the  value  of  $2,576.80,  at  the  request  of  Levy  Bros. 
&  Co. ;  that  the  said  firm  agreed  that  they  should  have  a  general 
lien  upon  315  coats  delivered  to  them  to  be  made  up;  that  they 
did  the  work  ou  the  coats,  but  have  not  been  paid.  In  a  suit 
brought  by  Ilardt  and  others  against  Levy  Bros.  &  Co.  and  others^ 
Gray  was,  by  an  order  of  this  court,  dated  May  21,  1891,  appointed 
the  receiver  of  the  said  copartnership  firm,  and  claims  all  the 
property  by  reason  of  such  appointment.  The  affidavit  which 
accompanies  the  petition  states  that  a  proceeding  is  now  pending 
in  this  court  to  punish  the  petitioners  for  contempt  for  failure  to 
turn  over  to  the  receiver  the  same  goods  and  chattels,  on  which 
they  claim  a  lien,  and  that  the  motion  is  made  in  the  action  of 
Hardt  against  Levy,  in  which  the  receiver  was  appointed.  It  is, 
upon  these  facts,  insisted  by  plaintiff,  that  nothing  appears  to 
justify  the  order  made  by  the  justice  below,  and  that  the  denial 
of  petitioners'  application  was  a  refusal  to  allow  them,  having  a 
le^Uy  undisputed  claim,  from  prostecuting  the  remedy  which  the 
law  prescribe  and  from  seeking  in  the  courts  an  enforcement  of 
their  legal  and  constitutional  righta  The  receiver,  in  his  affidavit^ 
shows  that  the  object  of  the  action  in  which  he  was  apjjointed 
receiver  is  to  prevent  multiplicity  of  actions,  and  to  ascertain  and 
adjudicate  in  that  suit  the  claims  oi  all  persons  in  respect  to  the 
property  attached  by  the  sheriff  or  held  under  claim  oi  lien. 

In  respect  to  the  delivery  of  receivership  property  to  the  re- 
ceiver, or  the  surrender  of  receivership  property  oy  the  receiver, 
many  applications  have  been  made  by  this  receiver  in  the  suit  in 
which  he  was  appointed,  and  the  court,  in  the  exercise  of  its  dis- 
cretion, deemed  it  wiser  to  retain  all  such  questions  for  settle- 
ment in  the  principal  suit,  and  not  to  require  or  permit  other  ac- 
tions to  be  brought  With  respect  to  the  property  held  by  the 
appellants,  such  an  application  was  made  by  the  receiver,  and  to 
forestall  the  decision  of  the  court  the  appellants  made  their  motion 
for  leave  to  bring  an  independent  action  to  foreclose  their  lien. 
Such  an  action  as  proposed  is  equitable  in  its  nature,  and  one 
which  can  be  establisnea  and  enforced  by  a  court  of  equity,  or  the 
court  can,  in  an  equitable  proceeding,  require  the  claimant  to  sub- 
rait  his  claim  in  the  principal  suit,  and  can  therein  give  such  re- 
lief to  the  petitioner  as  he  may  show  himself  entitled  to.  Upon 
these  applications  at  special  term,  the  court  has  held  that  even 
with  regard  to  claims  of  a  legal  nature,  triable  by  right  by  jury, 
it  will  in  its  discretion  permit  such  an  action  to  be  brought  This 
rule  has  not  however  been  extended  to  actions  such  as  this  one, 
which  is  of  an  equitable  nature,  for  the  reason,  as  stated,  that  any 
claim  or  lien  can  be  disposed  of  in  the  principal  suit  without  in- 
jury to  any  of  the  claimants*  legal  or  constitutional  rights,  and 
thus  secure  the  object  of  the  principal  action  by  preventing  a 
multiplicity  of  suits.  The  theory  upon  which  such  action  of  the 
court  is  based  is,  that  where  the  court  has  taken  possession  of 
property,  and  appointed  a  receiver,  it  has  power  to  try  all  adverse 
claims  in  the  principal  suit  Such  a  disposition  of  adverse  claims 
is  in  accordance  with  the  former  equity  practice,  which  has  not 
been  taken  away,  nor  superseded  by  statute.     And  it  appearing 
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by  the  record  that  a  proceeding  has  actually  been  brought  by  the 
receiver  to  have  the  claim  of  petitioners  determined,  it  was  proper 
for  the  court,  in  the  exercise  of  its  discretion,  to  deny  the  leave 
tosae  the  receiver  which  was  applied  for.  We  think  that  the 
order  appealed  from  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Patterson,  J. — I  concur  for  the  reason  that  it  is  utterly  un- 
necessary to  sue  the  receiver.  The  petitionei-s  held  the  goods  as 
pledgees  and  they  have  only  to  apply  to  the  court  on  notice  to  the 
receiver  for  leave  to  sell,  or  if  their  right  is  disputed,  for  a  reference 
to  determine  it  There  is  no  propnety  in  putting  the  receiver  to 
the  expense  and  delay  of  an  action  when  the  whole  matter  can 
be  disposed  of  by  a  reference  in  the  main  action,  as  was  the  pmc- 
tice  in  chancery,  and,  as  I  understand  it,  is  now  ;  there  being  no 
provision  in  the  Code  of  Civil  Procedure  as  to  applications  of  this 
character,  rule  85  of  the  general  rules  of  practice  would  apply. 

Van  Brunt,  P.  J. — In  the  above  memorandum  Mr.  Justice 
Patterson  bases  his  decision  upon  the  ground  that  the  petitioners 
hold  the  goods  as  pledgees,  whereas  the  fact  is  beyond  question 
that  they  do  not  hold  the  goods  as  pledgees,  but  as  bailees  and 
pledgees.  If  they  held  the  goods  as  pledges  they  could  sell 
the  goods  without  coming  into  court,  but  being  also  bailees  they 
cannot 

There  never  was  any  practice  in  the  court  of  chancery  or  any 
other  court  which  attempted  to  or  could  compel  an  utter  stran- 
ger to  the  questions  to  be  litigated  in  an  equity  action  to  come  into 
that  action  and  try  a  question  which  was  entirely  separate  and 
distinct 

Van  Brunt,  P.  J.  (dissenting.)— I  cannot  concur  in  the  con- 
clusion arrived  at  by  Mr.  Justice  O'Brien  upon  this  appeal 

He  seems  to  be  of  the  opinion  that  the  petitioners  should  be  re- 
quired to  intervene  in  a  siiit  in  the  issues  of  which  they  have  not 
the  slightest  interest,  in  order  that  they  may  make  available 
rights  which  have  been  conferred  upon  them  by  the  owners  of  the 
property  mentioned  in  the  petition. 

The  papers  upon  which  this  application  has  been  made,  and 
the  answer  to  the  same,  have  been  very  loosely  and  inaccurately 
drawn,  so  that  it  is  difficult  without  some  previous  knowledge  of 
the  litigations  out  of  which  this  receivership  arose  to  determine 
exactly  the  status  of  the  parties. 

But  sufficient  appears  to  show  with  some  degree  of  certainty 
that  probably  the  receiver  has  but  little,  if  any,  interest  in  the 
goods  which  form  the  subject  matter  involved.  The  petitioners 
alleffe  that  the  firm  of  Levy  Bros.  &  Co.  were  indebtea  to  them 
in  the  sum  of  $2,676.80  for  work,  labor  and  services  performed 
by  them  in  the  mantrfacture  of  clothing  for  said  firm  of  Levy 
Bros.,  no  part  of  which  has  been  paid,  and  that  in  the  month  of 
May,  1891,  the  said  firm  being  then  largely  indebted  to  the  peti- 
tionciB  tor  work  of  the  character  above  mentioned,  desired  the 
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petitioners  to  do  other  work  of  a  like  character,  and  delivered 
goods  for  the  purpose  of  manufacture,  under  the  agreement  that 
the  petitioners  should  have  a  lien  upon  said  g^ods,  not  only  for 
the  work  bestowed  thereon  but  also  for  the  indebt^ness  already 
^existing ;  that  pursuant  to  said  agreement  the  petitioners  received 
said  goods  ana  performed  work,  labor  and  services  on  the  same, 
and  that  the  whole  amount  of  the  indebtedness  due  to  the  peti- 
tioners was  the  sum  above  jnentioned ;  that  in  May,  1891,  m  a 
certain  action  a  receiver  was  appointed  of  the  copartnership  firm 
of  Levy  Bron.  &  Co.,  who  claims  all  the  property  of  said  firm  by 
reason  of  said  appointment,  and  that  the  petitioners  desired  to 
commence  an  action  to  foreclose  said  mecnanic*s  lien  upon,  said 
chattels  and  for  the  recovery  of  their  debt;  and  that  in  such, 
action  it  will  be  necessary  to  make  such  receiver  a  party  defendants 

It  will  be  seen  upon  a  consideration  of  the  wording  of  this 
petition  that  the  petitioners  had  a  very  vague  idea  in  r^ard  to 
the  rights  which  they  had  acquired  by  the  transaction,  calling  the 
claim  a  mechanic's  lien,  whereas,  as  to  the  work  which  had 
already  been  done^  they  held  the  goods  as  a  pawn  or  pledge,  and 
only  as  to  the  work  which  was  done  subsequently  did  they  hold 
the  goods  as  bailees. 

It  appeal's  from  the  affidavit  of  the  receiver,  made  in  opposition 
to  the  application,  that  he  has  no  knowledge  as  to  the  merits  of 
the  claim  of  the  petitionere,  and  denies  that  the  property  in  ques- 
tion is  the  property  of  Levy  Bros.,  or  any  of  them,  and  claims 
that  under  the  order  of  his  appointment  he  is  entitled  to  possess- 
ion of  the  sama  He  then  alleges  that  the  object  of  the  action  in 
which  he  was  appointed  was,  among  other  things,  to  avoid  multi- 
plicity of  suits  and  to  adjudicate  in  that  suit  the  claims  of  all 
persons  in  respect  to  any  of  the  property  attached  by  the  sheriff 
m  favor  of  the  National  Park  Bank,  as  stated  in  the  complaint 
therein,  and  that  the  object  and  beneficial  relief  desired  in  said 
action  will  be  frustrated  if  any  claimants  of  anv  goods  so  at- 
tached were  permitted  to  take  the  same  out  of  the  possession  of 
the  receiver  before  an  adjudication  in  that  action,  or  to  maintain 
separate  actions  for  the  purpose  of  establishing  their  several  rights 
or  claima 

It  is  apparent  from  these  allegations  that  the  receiver  was  ap- 
pointed of  goods  attached  by  the  sheriff  in  the  action  of  tne 
National  Park  Bank  v.  Levy  JBros,,  for  the  purpose  of  preventing 
parties  from  taking  possession  of  goods  which  were  in  the  hands 
of  the  sheriff  under  the  attachment,  and  which  were  to  be  trans- 
ferred to  the  receiver. 

Now,  in  the  first  place,  the  petitioners  are  not  attempting  to 
take  anything  out  of  the  possession  of  the  receiver.  The  i-eceiver 
apparently  never  has  had  possession  of  the  goods  in  question,  and 
certainly  was  never  entitled  to  such  possession. 

The  petitioners  are  not  claiming  the  possession  of  any  goods 
upon  wnich  the  sheriff  has  levied  an  attachment,  there  being  no 
evidence  that  the  attachment  was  ever  levied  upon  these  goods. 
On  the  contrary,  they  are  in  the  possession  of  tne  goods  which 
have  been  theretofore  pledged  to  them  for  a  debt,  and  upon  which 
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they  have  a  lien  for  work  done  subsequent  to  the  pledge.  Thej^ 
therefore,  have  no  interest  in  the  litigations  between  the  sheriff 
and  the  creditoi-s  of  Levy  Bro&,  in  which  the  title  to  specific 
property  is  the  subject  matter  of  investigation.  And  in  consider- 
ing the  necessity  of  this  application  it  is  essential  to  bear  in  mind 
the  different  remedies  whicn  the  petitioners  have  for  the  recovery 
of  their  debt,  and  the  peculiar  situation  in  which  they  are  placed 
by  the  fact  that  as  to  a  part  of  the  debt  the  goods  are  a  pledge  or 
pawn,  and  as  to  the  remainder  they  have  a  lien  for  work  done, 
the  one  being  a  pledge  and  the  other  a  bailment  for  hire.  A 
pledgee  has  the  implied  power  to  sell  the  pledged  goods  after  a 
default  by  the  pledgor  without  the  intervention  of  any  court 
Story  on  Bailments,  308.  But  tlie  party  who  holds  a  lien  for 
work  done  has  no  right  to  sell  them  after  default     Id,,  311. 

This  distinction  is  pertinently  stated  in  1  Smith's  Leading: 
Cases,  388.  It  is  there  stated  that  if  the  pawnor  made  default  ia 
payment  at  the  stipulated  time,  the  pawnee  has  a  right  to  sell 
the  pledge,  and  this  he  may  do  of  his  own  accord  without  any 
previous  application  to  a  court  of  equity,  or  he  may  sue  tha 
pawnor  for  hia  debt,  retaining  the  pawn,  for  it  is  a  mere  collateral 
security. 

If  he  thinks  proper  to  sell,  the  surplus  produced  after  satisfy- 
ing the  debt  belongs  to  the  pawnor ;  while  on  the  other  hand, 
if  the  pawn  sells  for  less  than  the  amount  of  the  debt,  the  defi- 
ciency continues  charereable  on  the  pawnor. 

From  all  this  it  will  be  seen  that  a  pawn  differs  on  the  one 
hand  from  a  lien,  which  conveys  no  right  to  sell  whatever,  but 
only  a  right  to  retain  until  the  debt  in  respect  of  which  the  lien 
was  created  has  been  satisfied,  and  on  the  other  hand,  from  a 
mortgage,  which  conveys  the  entire  property  of  the  thing  mort- 
gaged to  the  mortgagee  conditionally,  so  that  when  the  condi- 
tion is  broken  the  property  remains  absolutely  in  the  mortgagee, 
whereas  a  pawn  never  conveys  the  general  property  to  the 
pawnee,  but  only  a  special  property  in  the  thing  pawned,  and  the 
eflfect  of  a  default  in  payment  of  the  debt  by  the.  pawnor  is  not  to- 
pass  the  entire  title  of  the  thing  pledged  in  the  pawnee,  but  to 
give  him  the  power  to  dispose  of  it,  accounting  for  the  surplus, 
which  power  if  he  neglected  to  use,  the  general  property  of  the 
thing  pawned  continues  in  the  pawnor,  who  has  a  right  at  any 
time  to  redeem  it 

Therefore,  the  situation  of  the  petitioners  is  that  without  the 
intervention  of  a  court  of  equity,  as  far  as  these  goods  are  a 
pledge,  they  mav  sell,  but  as  far  as  they  are  held  for  a  lien,  they 
must  foreclose  their  lien. 

Under  these  circumstances  it  is  clear  that  the  petitioners  can 
only  be  protected  in  their  rights  by  a  foreclosure  of  the  lien,  in- 
cluding the  pawn.  Standing  aa  they  do  in  a  position  entirely 
separate  and  distinct  from  persons  claiming  title  to  property 
which  has  been  reduced  to  possession  by  the  sheriff  under  his. 
attachment,  it  would  seem  to  be  a  great  hardship  to  require  them 
to  in  that  litigation  to  determine  their  rights,  particularly  as  the: 
Sr.  Rep.,  Vol.  XLIV.        23 
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Teceiver  in  that  suit  would  have  no  power  to  deprive  tbem  of  the 

Eossession  of  the  property.  In  fact  the  very  idea  of  a  lien  of  this 
ind  and  of  a  pawn  carries  with  it  the  right  to  possession ;  and 
when  possession  is  lost  the  lien  is  gone,  differing  m  this  respect^ 
Also,  from  a  mortgage. 

It  may  be  that  the  receiver  has  no  interest  whatever  in  this 
•question,  and  that  the  petitioners  might  foreclose  their  lien  with- 
out reference  to  the  receiver.  But  if  there  is  any  question  on 
that  point,  and  there  may  be,  thev  are  entitled  to  have  him  be- 
fore the  court  in  order  that  the  rights  of  all  parties  may  be  amply 
protected  and  disposed  of. 

I  am  of  the  opmion,  therefore,  in  view  of  the  fact  that  these 
petitioners  have  no  interest  whatever  in  the  class  of  litigations  out 
of  which  the  i-eceivership  arose,  that  thev  should  be  permitted  to 
Avail  themselves  of  the  security  which  tney  have  received  for  the 
payment  of  their  debt,  and  of  the  lien  which  they  have  for  the 
work  which  they  have  done,  entirely  untrammeled  by  controver- 
sies in  which  they  hffve  no  interest 

The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
l)ursements,  and  the  motion  granted. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Austen  G.  Fox,  Receiver,  Prff,  v.  James  J.  McComb  ei  aL 

Defta 

iSupreme  (hurt.  General  Term,  Fint  Department,  Filed  February  18,  2892.) 

Corporations— Payment  OF  subscriptions  to  stock. 

A  subscription  to  the  stock  of  an  incorporated  ap..L*lment  association  was 
made  by  a  building  company  upon  the  agreement  that  it  should  be  paid 
by  the  construction  of  an  apartment  house  for  the  association,  which  agree- 
ment was  fulfilled.  A  member  of  the  building  company,  who  had  taken 
mortgages  on  the  land  whereon  the  apartment  house  stood,  to  secure  ad- 
vances, foreclosed  them,  and  realized  a  large  sum.  The  association  be- 
came insolvent,  and  its  property  placed  in  the  hands  of  a  receiver,  who 
began  an  action  against  the  members  of  the  building  company  on  the 
ground  that  the  company  having  been  organized  defectively,  they  were 
copartners,  and  that  the  sum  realized  b^  the  foreclosure  was  a  payment 
back  of  the  sum  paid  on  their  subscription.  Held,  that  the  action  could 
not  be  maintained. 

Motion  for  new  trial  by  the  plaintiff,  the  complaint  having 
teen  dismissed  and  exceptions  oraered  to  be  heard  m  the  first  in- 
stance at  the  general  term. 

A.  Siickney,  for  pl'ff ;   0.  A.  Strong,  for  dePts. 

Van  Brunt,  P.  J. — The  plaintiff  by  his  complaint  alleged  the 
incorporation  of  the  Madrid  Apartment  Association  in  December, 
1881,  and  that  in  April,  1889,  in  an  action  in  the  supreme  court, 
-wherein  the  People  were  plaintiffs  and  the  Madrid  Apartment 
Association  was  defendant,  a  judgment  was  dulv  entered  adjudg- 
ing and  declaring  that  said  corporation  was  insolvent,  and  had*re- 
inained  insolvent  for  at  least  a  year,  and  that  it  had  also  suspended 
its  ordinary  and  lawful  business  for  more  than  a  year,  and  that 
said  association  be  and  it  thereby  was  dissolved  ;  that  the  plaint- 
iff was  duly  appointed  receiver  for  the  purpose  of  windmg  up 
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and  closing  its  afiEairs ;  and  that  said  receiver  duly  qualified  and 
entered  upon  the  performance  of  the  duties  of  said  receivership. 

He  further  alleged  that  during  all  the  times  mentioned  in  said 
complaint  the  defendants  were  doing  business  in  the  city  of  New 
York  under  the  name  and  style  of  the  Central  Park  Building 
Company,  limited ;  and  that  in  or  about  the  year  1884  the  defen- 
dants had  undertaken  and  were  engaged  in  the  enterprise  of  build- 
ing the  apartment  houses  of  the  said  association  in  the  city  of 
New  York:,  and  on  the  14th  of  January,  1884,  subscribed  for  six 
shares  of  the  capital  stock  of  said  corporation  of  the  par  value  of 
$105,000  and  procured  and  caused  said  corporation  to  issue  to 
themselves  and  certain  other  persons  on  their  behalf  the  said  six 
shares  as  full  paid  stock,  and  thereupon  the  defendant  agreed 
with  sidd  corporation  to  pay  for  said  six  shares  the  full  amount  of 
the  par  value  aforesaid,  and  that  such  moneys  of  the  defendant  as 
should  be  appropriated  to  the  construction  of  said  building  should 
be  considered  and  taken  to  be  pro  tanio  jn  payment  for  said 
sharea 

The  complaint  further  alleges  that  up  to  the  14th  of  January, 
1884,  and  thereafter,  certain  moneys  of  the  defendants  were  in  the 
construction  of  the  building  contributed  from  time  to  time  up  to 
about  Jane  1, 1885,  and  these  in  all  amounted  to  $226,814.13 ;  and 
that  thereafter  the  defendants  procured  to  be  paid  back  to  them 
or  to  the  defendant  McComb  $194,867.87  of  the  sum  so  contrib- 
uted, so  that  the  said  corporation  has  received  in  all  upon  the  six 
shares  so  subscribed  for,  either  in  money,  property  or  other  con- 
sideration, the  sum  of  only  $32,446.26,  and  that  by  reason  of  the 
premises  there  was  due  and  owing  from  the  defendants  to  the 

?laintiff  the  sum  of  $72,553.74,  with  interest  thereon  since  the 
4th  of  January,  1884 

The  defendants  put  in  a  general  denial ;  and  the  plaintiff  to> 
sustain  the  issues  on  his  part  introduced  evidence  by  which  he 
claimed  to  show  that  the  Central  Park  Building  Co.  was  in  form 
organized  on  the  22d  of  May,  1883,  for  the  purpose  of  construct- 
ing the  apartment  houses  of  the  Madrid  and  other  associations^ 
which  construction  was  then  in  progress,  and  in  June,  1883,  the 
defendant  McComb  became  interested  in  this  enterprise  and  made 
a  subscription  to  the  stock  of  the  Central  Park  Building  Com- 
pany, which  he  never  paid  ;  and  that  it  was  the  original  intent  of 
the  two  defendants  in  this  action  to  control  the  entire  enterprise, 
and  to  divide  its  entire  profits  between  themselves  as  individuals ; 
that  thev  purposely  omitted  to  contribute  any  cash  capital  to  the 
so-called  corporation  or  to  give  it  any  property  ;  that  its  business 
and  property  were  controlled  by  the  defendants ;  a  subscription 
by  the  Central  Park  Company  to  the  stock  of  the  Madrid  Asso- 
ciation, which  is  the  stock  referred  to  in  the  complaint ;  that  the 
allied  corporation  was  not  a  corporation  because  of  defects  in  its 
organization,  and  that  the  individual  defendants  were  therefore 
liable  as  partners  on  all  contracts  made  in  the  name  of  said  com- 
pany, they  virtually  doing  business  as  copartners  under  such  cor- 
porate name 
It  farther  api>eared  that  the  defendant  McComb  had  received 
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mortgages  from  the  persons  in  whom  the  title  stood  of  the  land 
upon  which  the  Madrid  Apartment  House  was  erected  to  secure 
aa  vances  made  by  him  to  the  enterprise ;  that  McCom*b  commenced 
an  action  to  foreclose  said  mortgage,  the  Madrid  Association  and 
others  being  parties  to  the  action  and  putting  in  answers  and  liti- 
gating the  right  of  McComb  to  foreclose ;  and  that  upon  a  trial 
before  a  referee  of  the  issues  thus  raised,  the  right  of  McComb  to 
foreclose  was  established,  and  a  judgment  of  foreclosui^e  and  sale 
entered  upon  the  report  of  such  referee,  and  in  pursuance  of  such 
judgment  the  premises  upon  which  the  Madrid  Apartment  bouse 
sto^  were  sold,  and  the  sum  of  $194,367.87  referred  to  in  the 
-complaint  realized. 

It  further  appeared  that  the  referee  in  that  action  at  the  reauest 
of  the  Madrid  Apartment  Association  and  others,  defenaants 
therein,  found  as  a  conclusion  of  law  that  all  contracts  and  trans- 
-actions  made  or  done  in  the  name  of  the  Central  Park  Building 
•Company,  which,  if.  it  had  been  legally  organized  and  incorpo- 
rated, would  have  bound  it  as  a  corporation,  were  the  joint  con- 
tracts and  transactions  of  McComb  and  de  Navarro,  the  defend- 
ants herein,  and  were  binding  upon  them  personally.  This  con- 
clusion, however,  was  not  incorporated  b^  the  referee  in  his  re- 
port, and  consequenly  forms  no  part  of  the  judgment  roll,  although 
it  seems  to  have  been  included  therein  as  made  up  and  offered  in 
evidence  in  this  action.     Nobis  v.  Pollock^  26  St  Rep.,  155. 

Upon  the  conclusion  of  the  plaintiff's  case  a  motion  was  made 
to  dismiss  the  complaint  upon  various  grounds,  among  others, 
that  if  the  action  is  to  be  treated  as  one  upon  the  subscription  to 
the  capital  stock  of  the  Madrid  Association,  then  both  the  plead- 
ings and  the  evidence  establish  that  the  subscription  has  been 
fully  paid.  The  motion  was  granted ;  the  plaintiff  duly  excepted, 
and  the  exceptions  were  ordered  to  be  heard  in  the  first  instance 
at  the  general  term. 

A  lar^e  number  of  questions  were  discussed  in  the. briefs  of 
oounsel,  interesting  in  themselves,  but  which  apprear  to  us  to  have 
no  relevancy  to  the  real  question  presented  by  the  pleadings  in 
this  action ;  and  it  is  to  be  presumed  that  the  nature  of  the  claim 
of  the  plaintiff  must  be  controlled  by  the  allegations  in  the  plead- 
ings, and  that  unlcvss  the  cause  of  action  therein  set  out  was  es- 
tablished, the  complaint  was  rightly  dismissed.  The  complaint 
alleges  a  subscription  to  the  stock  of  the  Madrid  Apartment  As- 
sociation by  the  defendants,  and  that  it  was  agr^^d  that  such 
moneys  of  the  defendant  as  should  be  appropriated  to  the  con- 
struction of  the  building  of  the  Madrid  Apartment  House  should 
be  considered  and  taken  to  be  pro  tanto  in  payment  for  said 
shares ;  and  that  the  defendants  expended  in  the  construction  of 
this  building  up  to  June  1,  1885,  a  sum  more  than  twice  K^eater 
than  the  par  value  of  the  stock  for  which  they  had  sub- 
■scribed.  It  is  then  alleged  that  the  defendants  procured  to  be 
•paid  back  to  them  or  to  the  defendant  McComb,  a  lai^e  sum  of 
money,  so  that  the  corporation  had  received  upon  said  stock  sub- 
scription only  about  one- third  of  its  par  value. 

From  the  evidence  it  appears  that  this  sum,  which  it  is  allq^ed 
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was  procured  to  be  paid  back,  was  the  result  of  the  foreclosure 
proceedings  above  mentioned.  We  have  then  this  condition  of 
aSairs  upon  the  allegations  of  the  complaint  and  the  proofs,  that 
the  defendants  had  subscribed  for  this  stock  and  had  paid  for  it, 
and  that  one  of  them  had  then  brought  an  action  to  foreclose  a 
mortgage  as  against  the  association  of  which  the  plaintiff  is  the 
8uc5cessor  and  others,  which  they  defended,  and  had  therein  pro- 
cured a  judgment  of  foreclosure  and  sale  and  realised  a  large 
sum  of  money  thereunder,  which  is  the  amount  referred  to  in  the 
plaintiffs  allegation  that  the  defendants  procured  to  be  paid  back 
to  them,  or  to  the  defendant  McComb,  $194,867.87  of  the  sum  of 
^6,814.13  so  contributed. 

This  judmientof  foreclosure  was  an  adjudication  that  McComb 
was  entitled  to  recover  that  money^  and  that  adjudication  was  • 
binding  upon  the  Madrid  association  and  the  plaintiff  as  its  suc- 
cessor, which  is  absolutely  inconsistent  with  any  claim  that  such 
sum  form^  any  part  of  the  subscription  which  the  defendants  m 
this  action  had  made  to  the  stock  of  the  Madrid  Apartment  Asso- 
ciation, and  which  subscription  they  had,  according  to  the  allega- 
tions in  the  complaint,  fully  paid. 

Therefore  the  allegation  that  the  defendant  McComb  procured 
to  be  oaid  back  any  part  of  the  sum  of  the  subscription  con- 
tribulea  is  not  established,  and  consequently  the  cause  of  action 
alleged  in  the  complaint  was  not  proved. 

iF  it  should  be  urged  that  the  findings  of  the  referee  in  the 
foreclosure  suit  made  at  the  request  of  the  Madrid  Association 
and  the  other  defendants,  in  respect  to  the  individual  liability  of 
the  defendants  in  this  action,  is  also  conclusive  upon  them,  it 
may  be  observed  that  no  such  issue  was  presented  in  the  fore- 
closure action  and  was  a  mere  expression  of  opinion  upon  the 
part  of  the  referee  and  in  no  way  entered  into  bis  report;  the 
validity  of  the  incorporation  of  the  Central  Park  Building  Com- 
pany and  the  relations  of  the  defendant  McComb  with  the  defendant 
de  Navarro  being  entirely  foreign  to  the  question  as  to  whether 
McComb  was  a  creditor  of  the  Madrid  association  and  bad  a  right 
to  recover  his  debt  And,  furthermore,  even  if  such  findings 
could  possibly  be  binding  upon  the  parties  to  the  action  at  bar, 
and  the  defendants  were  to  be  deemed  individually  liable  for  the 
contracts  of  the  Central  Park  Building  Company,  yet,  as  we  have 
already  seen,  there  is  no  contract  or  obligation  with  the  Madrid 
association  which  it  is  alleged  that  they  have  not  fulfilled. 

The  exceptions  should  be  overruled  and  judgment  ordered  for 
defendants,  with  costs. 

Lawrence,  J.,  concurs. 

O'Brien,  J. — The  complaint  alleges,  the  answer  admits  and 
the  evidence  shows  that  the  subscription  to  the  stock  was  fully 
paid.  Thereafter,  McComb  claiming  to  be  a  creditor,  and  having 
<5ertain  collateral  mortgages  given  him  as  security,  brought  suit 
^  forecloee  them,  and  it  was  therein  determinea  that  he  was 
«uch  creditor,  and  pursuant  to  the  judgment  he  received  the  mon- 
eys now  sought  to  DC  recovered. 
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The  Madrid  Associatioa  was  a  party  to  such  suit,  contested  the 
daira  and  was  beaten,  and  the  judgment  was  enforced  against 
property  not  then,  though  formerly,  held  by  the  association. 
These  facts  cannot  be  reconciled  with  a  recovery  in  a  cause  of 
action  based  on  the  theory  that  such  money  was  illegally  pro- 
cured to  be  paid  respondents,  or  for  money  had  and  received  We 
:u*.sume,  however,  that  the  theory  of  partnership  liability  by  rea- 
son of  defective  corporation  is  the  one  relied  upon.  Considfering 
the  evidenbe  it  is  clear  that  the  Central  Park  Company  was  at 
least  a  de  facto  corporation  and  its  validity  as  against  all  but  the 
state  was  thus  established. 

The  fundamental  principle  upon  which  the  whole  of  appellant'a 
structure  is  built  being  destroyed,  and  it  appearing  as  to  him 
that  the  Central  Park  Uo.  was  a  vaKd  corporation,  the  contracts 
being  in  the  corporate  name,  the  defendant  McComb  is  protected 
from  individual  liability  and  cannot  be  held  as  a  partner.  I 
therefore  concur  in  the  conclusion  reached  by  the  learned  presid- 
ing judga  

Michael  Bowen,  Resp't,  v.  Michael  Sweeney  ei  aZ,  App'lts. 

{Supreme  Court,  General  Term,  Firet  Department,  Filed  Februarjf  IS,  189S.} 

EvmSNCE^HUBBAHD  OF  DEVISBB— -CODS  CfT.  PrO.,  g  829. 

Upon  the  trial  of  a  partition  suit,  where  the  issue  was  the  validity  of  a 
will,  the  court  excluded  the  testimony  of  the  hushand  of  one  of  the 
devisees  nimed  fn  the  will,  on  the  ground  t&at  the  witness  was  interested 
in  the  will.    Held,  error. 

Appeal  from  interlocutory  judgment  of  partition  and  sale. 
W.  H.  Amoux,  for  applts ;  F.  S.  Candler^  for  resp't 

Van  Brunt,  P.  J. — This  action  was  brought  for  a  partition  and 
sale  of  certain  property  in  the  city  of  New  York,  the  plaintiff 
claiming  to  be  mterested  therein  as  tenant  in  common  with  certain 
of  the  defendants.  The  first  complaint  in  the  action  was  demurred 
to  by  the  appellants,  and  it  was  sustained  apparently  on  the 
ground  that  no  facts  were  alleged  which  showed  any  interest  in 
the  realty  belonging  to  the  demurring  defendants,  and  that  there 
was  no  clear  averment  of  fact  upon  the  subject  of  a  last  will  and 
testament  of  Mary  Hatton  or  the  absence  of  such  an  instrument 
The  plaintiff  thereupon  amended  his  complaint,  alleging  that 
Mary  Hatton  had  died  intestate,  unmarried  and  without  issue.  To 
this  complaint  the  appellants  answered  setting  up  that  the  said 
Mary  Hatton  had  made  a  will  by  which  she  devised  to  them  all 
her  estate,  of  which  the  premises  in  question  were  part,  and  that 
such  devisees  were  in  the  exclusive  possession  thereof.  The  court 
thereupon  made  an  order  directing  that  the  cause  be  put  upon  the 
circuit  calendar  to  the  end  that  the  trial  of  the  action  might  be 
proceeded  with  and  the  issues  of  fact  therein  contained  or  such 
of  them  as  might  be  necessary  might  be  tried  before  a  court  and 
jury. 

Upon  the  case  coming  up  for  trial  at  the  circuit  the  will  of 
Mary  Hatton,  referred  to  in  the  answer  of  the  defendants,  was  in- 
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troduced  in  evidence  after  proof,  and  thereupon  the  plaintiff 
flought  to  attack  the  same  by  evidence  in  reference  to  its  execu- 
tion. Objection  being  raised,  apparently  because  of  the  condition 
of  the  pipings,  the  plaintiff's  counsel  moved  to  amend  his  com- 

Elaint  Dv  an  all^tion  that  Mrs.  Hatton  left  what  purported  to 
e  a  will,  but  which  was  not  her  last  will  and  testament,  because 
it  was  not  properly  executed,  and  because  she  was  not  competent 
to  make  a  will,  and  that  it  was  obtained  from  her  in  an  unlawful 
manner  by  undue  influence.  Objection  was  made  by  the  de- 
fendants' counsel ;  the  objection  was  overruled  and  an  exception 
taken.  The  plaintiff's  counsel  thereupon  reduced  the  amendment 
to  form,  and  the  court  stated  that  the  amendment  would  be  granted 
upon  terms,  and  that  if  the  defendants  desired,  a  juror  would  be 
withdrawn  and  the  trial  postponed.  The  defendants'  counsel 
stated  that  he  did  not  desire  to  postpone  the  trial,  and  asked  that 
the  amendment  be  reduced  to  writing  and  sworn  to  by  the  plain- 
tiff, which  was  done,  and  the  trial  thereupon  proceeded,  and  upon 
the  close  of  the  testimony  certain  issues  were  framed  and  submit- 
ted to  the  jnry.  The  peculiarity  of  one  of  these  issues  it  is  not 
necessary  to  aiscuss,  in  view  of  the  result  which  follows  the  deci- 
sion of  this  appeal. 

It  is  now  urged  that  it  was  error  in  the  court  to  allow  the 
amendment  which  was  done  upon  the  trial,  and  in  this  view  we 
are  inclined  to  concur.  The  attention  of  the  plaintiff's  counsel 
was  distinctly  called  to  the  defect  in  pleading  upon  the  decision 
of  the  demurrer  to  the  previous  complaint,  and  he  failed  to  amend 
his  complaint  meeting  this  objection.  On  this  state  of  facts,  as 
the  complaint  existed  at  the  time  the  trial  of  the  issues  were 
commenced  at  the  circuit,  the  plaintiff  had  no  standing  in  court, 
he  not  being  in  possession  of  the  property  sought  to  be  parti- 
tioned or  any  part  thereot 

Whatever  nghts  he  had  were  conferred  by  §  1537  of  the  Code, 
where  it  is  piY)vided  that  a  person  claiming  to  be  entitled  as  a 
joint  tenant  or  tenant  in  common  by  reason  of  his  being  the  heir 
of  a  person  who  died  holding  and  in  possession  of  real  property 
may  maintain  an  action  for  tne  partition  thereof,  whether  he  is  in 
or  out  of  possession,  notwithstanding  an  apparent  devise  thereof 
to  another  by  the  decedent  and  possession  under  such  devise;  but 
in  such  an  action  the  plaintiff  must  allege  and  establish  that  the 
apparent  devise  is  voio. 

The  right  to  maintain  such  an  action  did  not  exist  prior  to  the 
passage  of  chap.  238  of  the  Laws  of  1858,  and  hence  it  is  an 
<ntirely  different  action  fix)m  the  ordinaiy  action  of  partition, 
^.rhich  could  only  be  brought  where  two  or  more  persons  held 
and  were  in  possession  of  real  property ;  possession  being  a  neces- 
sary ingredient  to  the  maintenance  of  the  actioa  Chap.  238  of 
?!ie  Laws  of  1853  was  an  innovation  in  the  procedure  for  parti- 
tion, and  conferred  a  new  and  different  right  of  action  from  that 
which  ever  existed  before.  And  it  may  be  doubtful  whether  it 
is  not  such  a  new  and  separate  and  distinct  cause  of  action  that  it 
cannot  be  imported  into  a  complaint  for  partition  by  amend- 
ment    But  whether  it  was  so  or  not,  we  do  not  think  that  upon 
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a  trial  after  the  notice  which  this  plaintiff  had  received  of  the 
(iefccts  in  his  complaint  that  the  amendment  should  have  been 
allowed. 

Without  discussing  in  anv  way  the  merits  of  this  case,  or  con- 
sidering the  testimony  which  is  referred  to  at  so  great  len^h  upon 
the  points  of  counsel  in  reference  to  the  sufficiency  of  the  proof 
to  sustain  the  findings  of  the  jury,  it  will  only  be  necessary  to  call 
attention  to  one  or  two  exceptions  to  the  admission  of  evidence 
which  are  fatal  to  the  judgment  in  question. 

One  Francis  Gallagher  was  called  as  a  witness  upon  the  part  of 
the  defendants.  Much  testimony  had  been  giv^n  in  reference  to 
the  knowledge  which  Mrs.  Hatton  had  of  this  will  and  of  the  cir- 
cumstances under  which  it  was  executed,  it  being  claimed  that  she 
did  not  know  what  she  was  doing,  and  that  it  was  procured 
through  the  undue  influence  and  fraud  of  the  devisee&  After 
hniring  testified  that  he  was  the  husband  of  Mrs.  Gallagher,  one 
of  the  devisees  named  in  the  will  of  Mrs.  Hatton,  he  was  asked, 
''  Had  you  a  conversation  with  her  on  the  morning  before  she 
executed  the  will?" 

This  was  objected  to,  on  the  ground  that  the  witness  is  in- 
terested in  the  will  and  is  not  competent  to  testify.  He  then 
testified :  "  I  have  children  by  my  present  wife."  The  objection 
was  sustained,  and  the  defendants  excepted  He  was  then  asked  : 
**Did  you  hear  Mrs.  Hatton  say  anything  about  executing  or 
having  a  will  made  for  her  before  she  executed  it?"  This  was 
objected  to,  the  objection  sustained,  and  defendants  excepted. 

'*  Q.  Do  you  know  that  Mrs.  Hatton  had  this  will  in  her  posses- 
sion for  three  or  four  days  before  the  morning  she  executed 
it? 

"  Objected  to ;  obiection  sustained ;  exception. 

^^Q.  After  the  will  was  executed  did  you  hear  Mrs.  Hatton 
read  it? 

"  Objected  to ;  objection  sustained ;  exception." 

No  ground  is  stated  for  these  last  three  objections,  and  it  is 
claimea  by  the  respondent  that,  as  the  objection  was  a  general 
one,  if  the  evidence  could  be  excluded  on  any  ground  whatever,^ 
the  court  will  not  hold  on  appeal  that  there  was  error  in  exclud- 
ing the  evidence.  We  are  not  aware  of  any  such  rule.  On  the 
contrary,  the  only  ground  upon  which  an  objection  can  be 
.sustained  without  any  ground  being  stated  is  that  it  is  irrelevant 
and  immaterial. 

But  we  think  that  it  is  fair  in  the  construction  of  these  objec- 
tions to  assume  that  the  evidence  was  ruled  out  upon  the  same 
ground  as  was  stated  in  the  first  objection  above  referred  to. 

In  making  this  ruling,  however,  the  court  evidently  erred. 

It  is  true  that  if  Mrs.  Gallagher  died  leaving'no  will,  and  with- 
out having  conveyed  her  real  estate,  the  witness  would  be  entitled 
to  a  tenancy  by  the  curtesy.  But  as  this  is  simply  a  contingent 
interest  and  not  vested,  it  was  no  disqualification.  The  children 
of  a  party  living  have  precisely  the  same  interest  in  the  property 
owned  by  their  parent     If  he  dies  intestate  and  without  having 
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conveyed  the  property,  it  falls  to  them.  But  they  have  never 
been  excluded  upon  the  ground  of  interest 

This  rule  is  laid  down  in  1  Greenleaf,  390,  where  it  is  stated 
that  the  true  test  of  the  interest  of  a  witness  is  that  he  will  either 
gain  or  lose  by  the  direct  legal  operation  and  effect  of  the  judg- 
ment, or  that  the  record  will  be  legal  evidence  for  or  against  him 
in  some  other  action.  It  must  be  a  present,  certain  and  vested 
interest,  and  not  an  interest  uncertain,  remote  or  contingent  Thus 
the  heir  apparent  to  an  estate  is  a  competent  witness  in  support 
of  the  claim  of  his  ancestor,  though  one  who  has  a  vested  interest 
in  remainder  is  not  competent ;  and  if  the  interest  is  of  a  doubtful 
nature  the  objection  goes  to  the  credit  of  the  witness  and  not  to 
his  competency. 

This  rule  was  applied  in  the  case  of  Eohart  v.  Eobari,  62  N.  Y., 
80,  and  In  re  Claris  40  Hun,  233,  and  in  that  case  the  distinction 
between  the  contingent  interest  of  a  husband  in  the  living  wite*s 
real  estate  and  the  vested  interest  of  a  wife  in  the  real  estate  of 
her  husband  is  pointed  out  In  the  one  case  the  interest  may 
be  terminated  by  the  wife ;  in  the  other  the  husband  cannot  divest 
his  wife  of  her  right  to  dower.  Therefore,  the  husband  was  a 
competent  witness  in  reference  to  transactions  between  himself 
and  the  deceased. 

But  it  is  urged  by  the  respondent  that  if  these  questions  had 
been  answered,  the  testimony  at  most  would  only  have  tended  to 
prove  that  the  decedent  knew  when  she  executed  the  will  that  it 
was  her  will,  and  that  fact  the  jury  and  the  court  found  in  favor 
of  the  appellant,  so  as  they  were  able  to  establish  that  fact  with- 
out any  of  the  answers  to  these  questions,  they  were  not 
prejudiced  by  the  rulings  of  the  court  excluding  them. 

But  this  claim  does  not  by  any  means  meet  the  objection.  It 
is  claimed  that  this  will  was  obtained  by  fraud  and  undue  in- 
fluence, and  the  jury  have  so  found.  Now  the  declarations  of 
Mrs.  Hatton  in  reference  to  her  will,  made  before  she  executed 
it,  are  certainly  exceedingly  important  upon  such  an  issue ;  as 
also  is  the  evioence  of  her  possession  of  tnis  will  for  days  before 
its  execution.  And  in  view  of  the  attempt  to  establish  the  fact 
that  Mrs.  Hatton  could  not  read,  evidence  going  to  show  that  the 
witness  heard  her  read  the  will  in  question  seems  to  be  most 
tnaterial. 

We  see.  no  escape  from  holding  that  the  exclusion  of  this  testi- 
mony was  error,  and  very  serious  error  to  the  appellants. 

We  think,  therefore,  that  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellants  to  abide  the  event 

CBriek,  J.,  concurs. 

Thomas  Barrett,  Resp't,  v.  The  Manhattan   Railway  Co. 
et  alj  App'lts. 

(Sitfrtme  O&uri,  General  Term,   First  Department,  Filed  February  18,  189S,) 

1.  Railboads— Eleyatbd — Damaqbs. 

In  an  action  against  an  elevated  railroad  to  recover  damageg  for  injury 

&r.  Rep.,  Vol.  XLIV.        24 
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to  abutting  property,  the  court  fixed  the  amount  of  the  plaintiff's  rental 
damages  at  the  rate  of  $1,000  a  year  and  the  fee  damages  at  $7,000.  De- 
fendants objected  on  the  ground  that  the  award  of  rental  danuiges  was  in- 
consistent,  because  over  fourteen  per  cent  of  the  fee  damages  awarded, 
eight  to  ten  per  cent  being  the  annual  percentage  of  the  value  of  propertjr 
chaiged  as  rent.  Held,  not  inconsistent;  as  it  cud  not  appear  but  that  the: 
fee  diunage  was  too  low. 

2.  Sahb-EEbarsatevidbkcb. 

Defendant  called  a  former  tenant  of  the  property  in  question,  who  testi- 
fied that  he  had  never  complained  to  plaintiff  about  the  dust  and  cinders- 
of  the  road,  and  had  not  refused  to  pay  a  higher  rent  on  that  ground. 
Plaintiff  was  re-called  and  testified  as  to  conversations  held  with  the  ten- 
ant in  which  he  complained  of  the  dust  and  cindcors  and  refused  to  pay  aa 
increased  rent.  Held,  that  the  evidence  as  to  the  conversations  was  not 
hearsay,  but  original  evidence  given  for  the  purpose  of  impeadiment. 

8.  Samb — Lbabb  prior  to  furghasb  bt  plaintiff. 

The  award  to  plaintiff  of  damages  for  injury  to  the  use  of  premises  dur- 
ing the  unexpired  term  of  leases,  covering  the  entire  property,  nmde  at  a- 
fixed  rental,  before  plaintiff  acquired  the  utle,  was  proper. 

4.  Samb — Propbrtt  in  possbssion  of  tenants. 

An  award  to  plaintiff  for  injuries  to  the  premises  while  leased  to  and  in 
the  exclusive  possession  of  tenants  holding  under  written  lease  is  proper. 

5.  Samb. 

Upon  the  allegations  of  the  complaint,  the  action  might  be  regarded 
either  as  one  at  law  for  a  nuisance  or  as  an  equitable  one  to  restrain  the 
continuance  of  a  trespass.  Defendant  moved  that  it  be  sent  to  the  dbrcuit 
.  for  trial,  which  was  denied,  but  no  motion  was  made  that  plaintiff  elect 
whether  he  would  try  the  case  as  an  action  for  a  nuisance,  or  for  a  tres- 
pass. Held,  that  defendant  could  not  object  on  appeal  that  it  was  de- 
nied a  trial  by  jury. 

(Van  Brunt,  P.  J.,  dissents.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  rendered 
after  a  trial  at  the  special  term. 

DavteSj  Short  it  Toumaendj  for  applts;  Pechham  Jk  Tyler^  for 
resp't 

Andrews,  J. — The  court  below  fixed  the  amount  of  the  plaint- 
iffs rental  damages  at  the  rate  of  $1,000  a  year  from  the  time  he 
bought  the  premises,  making,  with  costs,  a  total  money  judg- 
ment $3,837.71.  The  fee  damages  were  fixed  at  $7,000,  and  the 
judgment  enjoined  the  defendant  from  maintaining  their  rail  way,un- 
less  such  fee  damage  were  paid  within  twenty-five  days,  or  unless 
the  easements  were  accjuired  within  thirty  days  by  condemnation 
proceedings.  From  this  judgment  the  defendants  appealed,  and 
their  counsel  presents  numerous  points,  upon  which  it  is  claimed  a. 
new  trial  should  be  granted. 

The  first  point  made  is  that  the  award  of  $1,000  per  year,, 
as  rental  damages,  is  inconsistent  with  the  remainder  of  the  judg- 
ment and  decision  and  unwarranted  by  the  evidence  and  tlie 
facts. 

The  gist  of  this  objection  appears  to  be  that  real  estate  in  this, 
city  usually  produces  from  eight  to  ten  per  cent  income,  and  that 
the  loss  of  annual  rental  income  should  not  therefore  have  been 
placed  at  more  than  eight  or  ten  per  cent  on  $7,000,  which  was 
fixed  by  the  court  as  the  amount  of  fee  damage.  So  far  as  the  in- 
consistency is  concerned  we  fail  to  perceive  the  force  of  the  argu- 
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ment,  because  it  might  as  well  be  claimed  that  tlie  fee  damage  is 
too  low,  as  that  the  rental  damage  is  too  high.  So  far  as  the  facts 
proved  are  concerned,  the  testimony  presents  the  contradictions 
always  found  in  actions  of  this  character,  and  it  is  very  dilTicult 
to  determine  from  such  testimony  precisely  what  sums  should  be 
allowed,  either  for  rental  or  fee  damage.  So  far  as  we  can  ascer- 
tain from  the  evidence  the  findings  of  the  trial  court,  both  as  to 
rental  damage  and  fee  damage,  are  sustained  by  a  fair  preponder- 
ance of  evidenca 

The  second  point  raised  is,  that  the  findings  made  by  the  court 
as  to  the  injury  to  these  premises  are  unsupported  by  the  testi- 
mony on  that  subject 

To  sustain  this  proposition  the  learned  counsel  for  the  defend- 
ants quote  in  their  brief  a  portion  only  of  the  testimony  in  the 
case  which  beare  upon  the  subject  of  the  injury  done  to  the 
premises,  and  fail  to  quote  a  large  amount  of  other  testimony 
which  is  also  to  be  found  in  the  case.  While  there  might  be 
some  foundation  for  the  claim  that  the  testimony,  on  the  subject 
<rf  the  injury  to  the  premises  was  insufficient  to  support  some  of 
the  findings,  if  that  portion  only  of  such  testimony  which  is 

Saoted  in  the  brief  oi  defendant's  counsel  were  considered,  we 
link  that  taking  all  the  testimony  on  that  point  which  is  found 
in  the  printed  case,  the  findings  of  the  trial  court  as  to  the  injury 
done  to  the  premises  are  amply  supported  by  the  evidence. 

The  third  point  raised  is  tnat  the  trial  judge  erred  in  permitting 
the  plaintifiE  fearrett  to  go  upon  the  stand  and  testify  as  to  alleged 
conversations  had  with  a  former  tenant,  and  in  thereafter  basing 
an  important  finding  of  fact  on  the  hearsay  evidence  so  admitted 

We  are  of  opinion  that  this  point  is  not  well  taken.  One  Lil> 
man,  a  former  tenant  of  the  property  in  question,  had  been  called  as 
a  witness  for  the  defendant,  and  had  testified  that  he  had  not  com- 
plained to  Barrett  about  the  dust  and  cinders  of  the  elevated 
road,  and  bad  not  refused  to  pay  a  higher  rent  on  that  ground, 
and  that  the  presence  and  operation  of  such  railroad  did  not  in 
any  way  substantially  interfere  with  the  carrying  on  of  his  busi- 


Barrett  had  been  previously  called  as  a  witness  on  his  own 
behalf,  and,  after  this  testimony  had  been  given  by  Libman,  Bar- 
rett was  recalled  and  re-examined,  and  testified  that  said  Libman, 
in  conversation  with  himself,  had  at  various  times  compained  of 
the  dust  and  cinders  from  the  road;  that  they  were  injurious  to 
his  stock,  so  much  so  that  in  the  summer  time  he  had  to  keep  his 
windows  closed,  and  had  to  keep  the  goods  always  covered,  and 
that  was  the  reason  he  assigned  why  he  would  not  pay  an  ad- 
vanced rent ;  and  that  he  did  so  frequently.  Counsel  for  the  de- 
fendants objected  to  the  question  which  elicited  this  testimony 
as  incompetent,  immaterial  and  irrelevant  and  hearsay ;  and,  after 
the  testimony  had  been  given,  moved  to  strike  it  out  upon  the 
aame  grounds.  Counsel  Tor  the  plaintiff  stated  that  it  was  offered 
simply  to  impeach  the  testimony  of  the  witness  Libman,  and  tlie 
objection  of  counsel  for  the  defendants  was  o verm  led,  and  the 
motion  to  strike  out  the  testimony  denied. 
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We  are  unable  to  see  that  error  was  committed  The  plaintiff's 
counsel  had  the  right  to  recall  Barrett  to  contradict  Libman,  and 
the  testimony  given  for  that  purpose  was  in  no  sense  hearsay.  It 
is  true  that  the  testimony  so  given,  for  such  purpose,  could  not  be 
r^arded  as  testimony  upon  which,  disconnected  from  other  tes- 
timony  in  the  case,  a  finding  that  injury  was  done  by  the  road 
could  be  based ;  but  we  are  unable  to  aiscover  that  any  finding 
as  to  the  in  jury  done  was  based  upon  such  testimony,  exclusively. 
The  only  effect  which  could  properly  be  riven  to  such  testimony, 
and  so  mr  as  we  can  see,  the  only  effect  tnat  was  given  to  it  by 
the  trial  court,  was  to  discredit  the  testimony  giving  by  Libman 
on  behalf  of  the  defendants. 

The  next  point  raised  is  that  the  trial  court  erred  in  awarding 
to  the  plaintiff  damages  for  injury  to  the  use  of  premises  during 
the  unexpired  term  oi  leases,  covering  the  entire  property,  made 
at  a  fixed  rental,  before  plaintiff  acquired  title  thereta 

It  was  held  in  ConkUng  v.  Manhattan  Railway  Co,,  36  St  Rep.,. 
124,  that  loss  of  rental  for  a  period  of  six  years  prior  to  tne 
commencement  of  the  action  could  be  recovered,  although  the 
premises  were  occupied  during  that  period  under  a  lease  given 
more  than  six  years  prior  to  the  commencement  of  the  action. 
The  principle  established  by  that  decision  applies  to  the  present 
case,  in  which  it  appears  that  the  period  for  which  the  plaintiff 
has  been  allowed  for  loss  of  rent  was  included  in  a  lease  given  be- 
fore the  plaintiff  became  the  owner  of  the  premises.  Moreover, 
it  has  been  repeatedly  decided  that  the  owner  of  property  injured 
by  the  defendant's  road,  can  recover  fee  damages,  altboufh  he 
purchased  the  property  after  the  roai  was  built  We  thinK  the 
reasoning  of  those  case^  applies  to  a  case  like  the  present,  where 
the  owner  suffers  loss  of  rent  by  reason  of  a  lease  executed  be- 
fore he  purchased  the  property.  The  doctrine  that  a  continuous^ 
trespasser  is  liable  to  tne  owner  for  fee  damages,  although  suck 
owner  may  have  purchased  the  property  at  a  lower  price  because 
of  the  existence  of  the  trespass,  applies  to  a  case  like  the  present, 
where  the  owner  has  purchased  property  encumbered  by  a  lease,, 
at  a  low  rental,  although  he  may  have  paid  a  lower  price  for  the 
property  than  he  otherwise  would,  becajuse  of  the  existence  of 
sucn  lease 

The  case  of  Eine  y.N.Y.  Blev.  Railway  Company^  87  St  Rep., 
606,  cited  by  defendant's  counsel,  does  not  apply.  -aJl  that  was 
decided  in  that  case  was,  that  "  an  action  agamst  an  elevated  rail- 
road to  recover  damages  for  trespass  committed  by  it  to  ease- 
ments may  be  maintained  by  an  owner  of  leased  premises  where, 
because  oi  such  trespass,  he  can  procure  from  his  lessee  only  a 
reduced  rent  from  tnat  which  he  would  have  received  had  the 
trespass  not  existed." 

The  fifth  point  raised  is  that  the  case  made  out  by  the  plaintiffs 
did  not  warrant  the  judgment 

The  testimony  given  oy  the  witnesses  for  the  respective  parties 
presents  the  usual  contradictions  found  in  actions  of  this  character, 
out,  as  we  have  already  stated,  we  think  the  findings  as  to*  the 
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nature  and  extent  of  the  injury  done  by  the  defendants  are  sup- 
ported by  a  fair  prepK)nderance  of  testimony. 

The.sixth  point  raised  is  that  the  trial  judge  erred  in  refusing  a 
jury  trial  to  the  defendants. 

Upon  the  all^ations  in  the  complaint  the  action  might  be  re- 
garded either  as  brought  to  restrain  the  continuance  of  a  nuisance 
or  the  continuance  of  a  trespass.  At  the  commencement  of  the 
trial  counsel  for  the  defendauta  moved  to  strike  the  case  from  the 
special  term  calendar,  and  that  it  be  sent  to  the  circuit  for  trial, 
on  the  ground  that  the  defendants  were  entitled  to  a  jury  trial  by 
the  constitution  and  the  Code  of  Civil  Procedure.  This  motion 
was  denied  and  defendants'  counsel  excepted,  but  no  motion  was 
made  Uiat  the  plaintiff  should  be  required  to  elect  whether  he 
would  try  the  case  as  an  action  for  a  nuisance  or  for  a  trespass. 
We  are  of  the  opinion  that,  under  these  circumstances,  the  case 
falls  within  the  decision  of  this  court  in  the  case  of  Libmann  v. 
Th^  Manhattan  Railioay  Co,,  59  Hun,  428;  36  St  Eep.,  639,  and 
that  the  point  is  not  well  taken. 

The  seventh  point  is  that  the  premises  having  been  leased  to 
and  in  the  exclusive  poasessioa  of  tenants  holding  under  written 
leases,  it  was  error  to  award  damage3  for  alleged  injuries  to  the 
use  of  this  plaintiff. 

This  point  has  been  decided  against  the  plaintiff  in  Eine  v. 
K  Y.  Skv.  Railway  Co.,  svproj  and  other  oases,  and  it  is  not  neces^ 
sary  to  consider  it  further. 

The  judgment  should  be  affirmed,  with  costs. 

BabbstTi  J.,  concurs;  Van  Brunt,  P.  J.,  dissents. 

In  the  Matter  of  The  Mayor  of  the  City  of  New  York  to 

acquire  lands. 

In  re  Mary  A.  Blizzard. 

(B^pnme  Oauni,  Qmural  Ibrm,  Fintt  Depa/rtmeiU,  Med  FOruwrff  IS,  J39i.y 

Adtkbsb  possBflsiON — Tttlb  of  squatter. 

PedtioneT  finding  an  island  vacant  went  in  and  took  possession  without 


claim  of  title,  erected  boildingB  and  remained  in  possesion  for  over  twenty 
years.  Ibid,  that  at  her  occupatioQ  was  that  of  a  squatter,  she  could  not 
obtain  title  by  adverse  possession. 

Motion  to  confirm  referee's  report  upon  claim  of  moneys 
awarded  to  unknown  ownera 

W.  R  Lambertionj  for  motion ;  C.  D.  Ohndorf,  opposed. 

Van  Brunt,  P.  J, — The  commissioners  of  estimate  by  their 
report  in  this  proceeding  awarded  the  sum  of  $13,850  to  unknown 
owners  for  piarcel  691  m  Pelham  Bay  Park;  of  this  $5,000  wa& 
made  for  the  land  and  the  balance,  $8,350.  for  the  buildings.  The 
petitioner  claims  to  have  been  the  owner  of  parcel  691  at  tne  time 
of  the  confirmation  and  of  the  report  of  the  commissioners  in  said 
piooeedingSy  and  the  referee  has  so  found. 

Hec  claim  of  ownership  is  not  based  upon  any  record  title  to* 
said^premises,  but  is  founaed  wholly  upon  possession  and  occu* 
pancy  of  said  property  for  a  period  of  more  tnan  twenty  years. 
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The  parcel  stands  in  an  island  in  Westchester  Creek,  and  is 
divided  into  two  parts,  which  may  be  described  as  the  northerly 
and  southerly  parts  of  the  island,  tne  dividing  line  being  a  public 
highway  extending  the  whole  length  of  the  island,  upon  each  side 
of  which  highway  there  is  and  was  at  the  time  the  claimant  went 
into  possession  a  substantial  stone  wall  or  fenca  The  petitioner 
went  into  possession  of  the  southerly  portion  of  the  island  more 
than  twenty  years  prior  to  the  confirmation  of  the  report,  and 
erected  a  hotel  and  buildings  connected  therewith,  and  has  ever 
since  remained  in  possession  thereof.  Her  entry  does  not  seem  to 
have  been  under  any  claim  of  title,  and  her  occupation  has  been 
that  of  a  squatter. 

It  is  true  that  upon  her  examination  she  stated  that  she  took 
possession  of  this  property,  cldming  title  thereto.  But  it  is  ap- 
parent from  her  cross-examination  that  she  made  no  claim  of  title 
at  the  time  of  her  entyy,  but  to  use  her  own  language,  she  '*  just 
squatted  there,  as  it  were.'' 

It  further  appeared  that  she  had  no  record  title  to  said  premises 
either  by  way  of  deed,  grant,  devise  or  writing  of  any  kind. 

Her  only  acts  of  ownership  in  respect  to  the  northerly  portion 
of  the  island  consisted  in  building  a  boat  house  and  planting 
oysters  and  clams  in  the  waters  adjacent  to  the  island. 

Upon 'these  facts  the  referee  reported  that  the  petitioner  was 
entitled  to  the  award  made  for  the  island  in  question.  In  this 
we  think  he  clearly  erred.  It  is  plain  that  whatever  the  possess- 
ion of  the  petitioner  was,  it  was  not  under  any  claim  of  titla  She 
found  this  island  vacant,  and  went  in  and  took  possession  and 
remained  for  a  long  period  of  time.  But  such  entry  was  not  in 
pursuance  of  any  claim  of  titJe,  nor  does  it  appear  that  she  ever 
asserted  ownership  except  by  being  in  possession.  Under  the 
definition  of  adverse  possession,  such  possession  to  be  advei-se 
must  be  under  claim  of  title,  and  tne  naked  possession  un- 
accompanied by  such  claim  can  never  ripen  into  a  good  title. 

It  necessarily  follows  that  where  possession  is  under  a  claim  of 
title  it  must  be  made  under  some  distinct  claim  of  title,  and  not 
by  a  mere  general  assertion  of  ownership,  without  reference  to 
any  source  m>m  which  such  ownership  can  arise.  In  other  words, 
a  mere  squatter  can  never  obtain  title  by  adverse  possession. 

In  order  that  possession  of  land  shall  be  advei*se,  it  must  be 
shown  that  the  land  is  held  in  hostility  to  the  true  owner^s  claim  of 
title  thereto.  It  appears  from  the  evidence  taken  in  this  proceed- 
ing that  the  taking  of  possession  by  the  petitioner  was  not  in  its 
-commencement  hostile  to  the  true  title,  and  it  does  not  appear 
when  the  petitioner  commenced  to  claim  title  to  the  premises  ex- 
clusive of  any  other  right,  if  she  ever  did  so,  and  as  under  no  cir- 
cumstances can  possession  be  deemed  adverse  until  this  condition 
of  aflfairs  is  made  to  appear,  it  is  not  in  proof  that  there  was  any 
adverse  possession  of  the  petitioner  for  twenty  years. 

In  view  of  the  conclusion  at  which  we  have  arrived  in  regard 
to  the  main  question  involved,  it  is  not  necessary  to  discuss  the 
distinction  between  the  nature  of  the  possession  of  the  northerly 
and  southerly  half  of  the  islani 
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Upon  the  whole  case  we  think  that  the  claim  of  the  petitioner 
is  defective  in  establishing  a  right  to  the  moneys  which  have  beea 
awarded  for  the  taking  of  the  premises  in  question. 
Motion  denied. 
Barrett,  J.,  concurs, 

The  Nassau  Bank,  Resp%  v.  Joseph  Campbell  et  al,  Execu- 

tors,  App'lta 

{SHprems  Court,  General  Tirm,  First  Department,  Filed  February  tS,  189i.y 

BlIJ[4  AHD  N0TB8-— EnDORSBR  BBIiEAflBD  BT  BUBBBNDBB  OF  OOLLATBRAL. 

Two  promisBoiy  notes  were  endoraed  by  C,  it  appeariDg  upon  their  face 
that  there  had  been  deposited  as  collateral  security  nine  bonds,  all  of 
which  were  secured  by  a  mortga^  on  certain  property.  After  C.  had 
endorsed  the  notes,  the  mortgage  in  question  was  surrendered  with  the- 
consent  of  the  bondholders,  so  as  to  leave  the  security  of  the  bonds  sub- 
•ervient  to  oth^  loans  upon  the  property  mortgaged;  aud  this  was  dona 
without  the  knowledge  of  the  enaorser  C.  In  an  action  brought  against 
G.  to  recover  on  the  notes,  Held,  that  he  was  discharged  as  endorser  by 
the  surrender  of  the  collateral. 

Appeal  from  judgment  entered  upon  the  verdict  of  a  jury- 
directed  by  the  court 

William  H.  Amoux^  for  app*lts ;  A.  P.  Whitehead,  for  resp^t 

Vax  Brunt,  P.  J. — ^This  action  was  brought  to  recover  upom 
two  promissory  notes  drawn  on  demand  with  interest,  it  appearing 
upon  their  face  that  there  had  been  deposited  as  collateral  securitv 
to  the  notes  nine  Fifth  avenue  Plaza  bonds  for  $1,000  each  with 
accrued  interest  on  the  same  from  October  1, 1884.  Each  of  the 
notes  bore  date  April  12,  1886,  and  was  made  by  Phyfe  &  Camp- 
bell and  endorsed  by  William  Campbell,  the  testator  of  the  de- 
fendants.  All  the  bonds  of  the  character  stated  in  these  notes  to 
have  been  pledged  as  collateral  were  secured  by  a  mortgage  upon 
certain  property  in  the  city  of  New  York. 

On  the  14th  of  April,  1886,  after  William  Campbell  had  en- 
dorsed the  notes  in  question,  the  mortgage  in  question  was  sur- 
rendered with  the  consent  of  the  holders  of  the  boni^s  so  as  to 
leave  the  security  of  the  bonds  subservient  to  other  loans  upon 
the  property  mortgaged,  which  they  were  not  before  such  cancel- 
lation. And  this  was  done  without  the  knowledge  of  the  endor- 
ser William  Campbell 

We  think  this  proceeding  discharged  the  indorser.  The  notes 
upon  their  face  showed  that  certain  securities  were  pledged  as  col- 
lateral^  and  the  endorser  had  a  right  to  assume  that  these  securi- 
tks  would  follow  the  notes  in  the  same  condition  in  which  they 
were  at  the  time  he  made  the  endorsement ;  and  any  trafficking 
with  these^  securities  bv  which  their  value  was  impaired  neces- 
sarily operated  as  a  release  of  the  endorser. 

It  is  clear  that  if  any  person  had  purchased  these  notes  unac- 
companied by  the  bonds,  the  endorser  would  not  be  held,  because 
upon  payment  he  is  entitled  to  be  subrogated  to  the  securities  there 
Bteted  to  have  been  pledged  for  their  payment;  so,  if  these  securi- 
ties  are  impaired  in  value  by  the  action  of  the  holder  after  en- 
dorsement of  the  notes,  the  same  rule  must  necessarily  apply.  The 
endorser  was  endorsing  a  note  secured  in  a  certain  way.      Hia 
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liability  to  final  loss  by  reason  of  his  endor^ment  of  the  note 
might  depend  very  largely  upon  the  value  of  the  securities  pledged 
for  its  payment;  and  therefore  any  diminution  of  their  value  was 
a  direct  detriment  to  him.  It  seems  to  us  therefore  that  the  nec- 
essary conclusion  is  that  the  changing  of  these  securities  subse- 
3uent  to  the  endorsement  of  the  notes  necessarily  releases  the  en- 
orser,  as  the  bonds  which  upon  the  face  of  the  notes  are  repre- 
sented as  accompanying  the  same  have  been  severed  therefiom. 
Some  point  was  made  in  reference  to  the  protest  of  the  notes  in 

Question  that  the  bonds  not  having  been  tendered  at  the  time  of  the 
emand,  the  endorser  was  discharged  But  the  diflSculty  with  this 
position  is  that  no  such  point  was  made  during  the  trial,  nor  is 
any  such  point  raised  by  the  pleadings.  The  ground  of  the 
motion  to  dismiss  based  upon  the  question  of  the  collateral  securi- 
ties was  stated  to  be  that  as  the  plaintiff  had  neither  tendered  the 
return  of  the  securities,  nor  made  any  accounting  for  the  same  he 
could  not  recover,  which,  distinctly,  did  not  refer  to  the  time  of 
making  the  protest,  but  up  to  the  time  of  trial;  and  no  attention 
was  drawn  to  the  question  as  to  what  was  done  at  the  time  of  the 
protest  The  plaintiff  was  not  bound  to  either  tender  the  securi- 
ties or  account  for  the  same  upon  this  trial  If  the  endorser  de- 
sired the  securities  he  could  pay  the  notes.  If  anything  had  been 
realized  upon  the  securities  that  was.  a  matter  of  defense. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  event 
Lawrence,  J.,  concurs. 

O'Briek,  J.— The  bank  held  fifteen  bonds  of  the  Fifth 
Avenue  Plaza  Company  as  collateral  security  for  the  loan  of 
$7,500  to  Wyckoff  By  agreement  between  Wyckoff  and  the 
bank  the  bank  gave  up  two  of  the  bonds  to  Wyckoff,  and  also 
permitted  the  remaining  thirteen  to  be  postponed  to  a  new  mort- 
gage, Vo  be  given  to  the  New  York  Life  Insurance  Company. 

Both  of  these  considerations  as  between  Wyckoff  and  the  bank 
were  good  and  valuable,  and  if  nothing  else  appeared  would  have 
been  a  sufficient  consideration  for  CampbelFs  endorsement 

There  is  no  doubt  that  the  postponement  of  the  payment  of  the 
thirteen  bonds  to  the  new  mortgage  impaired  the  value  of  them, 
and  by  giving  up  the  two  bonds  to  Wyckoff,  the  bank  lessened  its 
security  which  it  held  for  the  payment  of  Wyckoff*s  note.  To 
what  extent  the  endorser  was  injured  would  under  such 
circumstances  be  a  question  of  fact 

The  evidence,  however,  tended  to  show  that  this  arrangement 
between  Wyckoff  and  the  bank  was  made  prior  to  April  12, 
1886,  and  that  the  consideration  for  the  postponement  ot  me  pay- 
ment of  the  bonds  to  the  new  mortgage  and  the  giving  up  of  the 
two  bonds  to  Wyckoff  by  the  bank  was  under  the  agreement  to 
deliver  the  note  endorsed  by  the  defendant  Campbell.  It  will 
further  appear  from  the  testimony  that  the  day  fixed  for  stamping 
the  bonds  with  the  statement  that  they  were  postponed  to  the  lien 
of  the  new  mortgage  and  the  giving  of  the  notes  sued  upon  with 
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Campbell's  endorsement  was  originally  April  12,  1886,  and  the 
note:)  bear  date  as  of  that  day. 

The  closing  of  the  iransactioa  was,  however,  "postponed  until 
the  foarteentl^  when  Wyckoff  went  to  the  bank,  obtained  the  fif- 
teen bonds  and  had  them  all  stamped  as  postponed  to  the  new 
mortgage.  The  bank,  as  stated,  gave  up  to  bim  two  of  the  bonds, 
i-etaiuing  thirteen,  of  which  thirteen  nine  are  the  bonds  mentioned 
in  the  notes. 

Two  questions  upon  this  evidence  it  seems  to  me  were  presented. 

First  As  to  whether  the  surrender  by  the  bank  of  the  security 
it  then  had^  in  consideration  of  the  receipt  of  the  notes  endcu'sea, 
were  not  part  and  parcel  of  one  transaction  ? 

Secondly.  That  even  if  this  should  not  be  so,  whether  or  not  any 
injury,  and  if  so  how  much,  resulted  from  postponing  the  payment 
of  Uie  nine  bonds  held  as  collateral  to  the  new  mortgage  7 

In  connection  with  these  questions  it  must  be  remembered  that 
the  notes  themselves  only  specified  nine  bonds,  whereas,  in  point 
of  fact,  the  bank  received  and  held  thirteen.  Moreover  it  must 
be  noticed  that  the  bonds,  after  being  stamped,  answered  the  de- 
^ription  of  the  collaterals  mentioned  in  the  notes,  and  thus  another 
inference  arises  in  favor  of  the  view  that  tfie  endorsement  of  Wil- 
liam Campbell  was  obtained  by  Phyfe  &  Campbell  upon  the  notes 
for  the  purpose  of  carrying  out  the  very  agreement  made  by 
Wyckoff  with  the  bank.  It  is  true  there  is  no  evidence  showing 
that  when  Campbell  endorsed  the  aotes  that  knowledge  was 
brought  home  to  him  as  to  the  exact  use  to  which  they  were 
finally  put,  or  any  knowledge  that  the  ooUateiai  bonds  were  to  be 
postponed  to  the  lien  of  the  new  mortgage. 

Tnere  is  tome  evidence  to  support  the  oonclusioii  that  Pliyfe  & 
Campbell,  who  took  part  in  having  the  bonds  stamped,  obtained 
the  endorsement  for  their  accommodation  and  to  carry  out  the 
agreement  which  they  had  made  with  Wyokoff  for  the  payment 
of  their  debt  to  him.  If  therefore  we  assume  the  adjustment  be- 
tween WyckoS  and  the  bank  to  have  taken  place  on  the  12th, 
«id  that  m  consideration  of  the  surrender  of  the  two  bonds  and 
the  stamping  of  the  remaining  bonds  as  postponed  to  the  lien  of 
the  new  mortgage  WyckofiE  delivered  the  notes  endorsed,  and  if 
it  be  conceded  that  the  bank  refused  to  carry  out  the  arrangement 
unUl  it  received  the  notes  so  endorsed,  a  recovery  upon  these 
facts  could  have  been  had  as  against  theendorser,*for  the  reason  that 
this  would  have  presented  a  case  where  one  endorses  for  the 
accommodation  of  another,  and  notes  so  endorsed  are  used  for  the 
very  purpose  for  which  they  were  endorsed.  The  delay  from  the 
12th  to  tne  14tli  in  closing  would  not  change  the  rights  of  the 
parties 

The  learned  judge  upon  the  trial  however  directed  a  verdict  in 
favor  of  the  plaintiff.  This,  I  think,  was  error,  for  the  reason 
that  there  were  certain  questions  of  fact  presented  upon  the  evi- 
dence which  should  have  been  presented  to  the  jury.  I  concur, 
therefore,  in  the  result  reached  by  the  presiding  justice,  that  the 
judgment  mm^  be  reversed  and  a  new  trial  ordered. 
St.  Hkp.,  Vol.  XLIV.        25 
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Francis  Higgins,  Beceiver,   Besp't,  v.  John  J.  Cubtis^  Im- 
pleaded, AppUt 

(Supnme  Cowi,  Qmrnol  Terrn^  Firti  Depovnmmt,  FOed  Fobruar^  J8,  JS9M.) 

Fraud— Eyidbncb  op~Sufficoeiict. 

In  an  Action  by  a  reoeiTer  to  aei  aside  a  sale  of  tbe  assets  of  a  flm,  as  a 
fraud  upon  creditors,  it  appeared  that  when  the  sale  was  first  mentioned, 
the  proposed  purchaser  thought  it  a  joke;  that  he  had  never  been  in  the 
business;  that  he  made  no  inquiiy  as  to  whether  the  fifm  was  solvent  or 
insolvent,  nor  as  to  the  reason  for  the  proposed  sale;  that  the  proper^  was 
appraised  on  Sunday,  when  no  one  but  the  vendee,  appraiser  and  pur- 
chaser were  present;  that  the  price  paid  was  inadequate,  and  that  the  pur- 
chaser paid  ca^,  alUiou|^  be  Bad  a  bank  account.  Held,  that  the  evidence 
sufl^entlv  showed  that  the  sale  was  fraudulent  aato  creditors,  and  should 
be  set  aside. 

(Van  Bbuht,  P.  J.,  dissents.) 

Appeal  by  defendant  Curtis,  from  a  judgment  rendered  at  the 
special  term,  setting  aside  a  bill  of  sale,  eta 

C harks  H.  WooSury  and  William  H.  Blain^  for  applt;  Henn^ 
McCloaheyj  for  resp't 

Lawbenob,  J. — ^This  is  an  appeal  by  the  defendant  Curtis  from 
a  judgment  rendered  at  special  term,  by  which  it  was  decreed 
that  the  sale  of  the  assets  of  the  firm  of  T.  A  Anglim,  by  said 
defendant,  to  defendant  Curtis,  was  null  and  void,  as  a  f raua  upon 
creditors 

We  think  it  is  evident  that  the  sale  and  transfer  by  Anglim  to 
Curtis  of  the  stock,  fixtures,  good  will  and  lease  of  the  premises 
number  23  Murray  street,  was  a  fraud  upon  the  creditors  of  die 
firm,  of  which  he  was  the  general  and  Miss  Brophy  the  special 
partner. 

On  the  evidence  we  are  obliged  to  conclude  that  Anglim  in- 
tended a  fraud  upon  his  creditors,  to  which  the  special  partner  re- 
fused to  consent  There  also  cati  be  no  reasonable  doubt  that 
Curtis  knew  that  Anglim  intended  to  commit  a  fraud  upon  the 
latter's  creditors  in  making  the  sale.  Curtis  had  never  been  in  the 
toy  business,  and  so  far  as  the  evidence  discloses,  knew  nothings 
about  the  method  or  manner  in  which  it  was  carried  on.  The 
transaction  is  open  to  suspicion,  from  its  beginning  to  its  close. 
No  inquiry  seems  to  have  been  made  by  Curtis  as  to  whether  the 
firm  was  solvent  or  insolvent,  nor  as  to  the  reason  why  Anglim 
proposed  to  sell  his  business  and  stock.  The  evidence  shows  that 
when  Anglim  first  mentioned  the  subject  to  Curtis  the  latter 
thought  that  he  was  joking.  It  is  not  compatible  with  common 
sense  to  argue  that  one  man  could  propose  to  another  the  sale  of 
a  large  stock  of  ^oods,  in  a  business  with  which  the  proposed 
vendee  was  entirely  unacquainted,  without  having  the  suspicions 
of  the  latter  aroused,  nor  that  the  proposed  purchaser  should  not 
make  some  inquiry,  apart  from  the  statements  made  to  him  by 
the  proposed  vendor,  of  the  reasons  which  induced  the  sale.     We 
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are  of  the  opinion  that  Curtis  did  know  that  Anglim  was  in- 
solvent, and  that  his  reason  for  making  the  sale  to  Curtis  was  to 
enable  him  to  hinder,  delay  and  defraud  his  creditors.  Without 
reiterating  the  fact  already  stated,  as  to  the  ignorance  of  Curtis  of 
the  business,  the  further  facts  that  the  property  was  appraised  on 
Sunday,  when  no  one  but  the  vendor  and  proposed  vendee  and 
the  appraiser  were  present ;  that  before  the  bill  of  sale  was  signed 
Auglim  said  to  Curtis  that  he  had  a  store  in  Twentieth  street,  and 
Curtis  told  him  that  he  had  better  put  it  in,  and  that  this  was 
done,  and  that  Curtis  paid  cash,  although  he  had  a  bank  account, 
sufl^ently  show  that  the  design  was  that  the  transaction  should 
be  kept  secret  from  the  creditors  of  the  firm,  and  from  the  special 
partner,  and  that  the  sale  was  fraudulent  as  to  creditors. 

Again,  the  calling  of  the  creditors*  meeting  the  day  after  the 
sale  and  the  offer  which  was  then  made  characterized  tlie  whole 
transaction  as  one  which  had  be^x  Altered  into  •  by  Anglim  for 
the  purpose  of  hindering,  delaying  and  defrauding  the  creditors 
of  the  concern.  We  think  it  is  a&o  evident  that  Curtis'  knowl- 
edge of  Anglim's  insolvency vmade  him  a  party  to  the  fmud  on 
the  firm's  creditors,  even  although  he  paid  $4,000  in  cash  and 
gave  the  four  notes  for  $1,600  each  upon  consummating  tJie 
transaction. 

In  BiUings  v.  Russell.^  101  N.  Y.,  226,  it  was  held  that  the  fact 
that  a  mortgage  is  given,  or  it  seems  that  property  was  transferred 
by  a  debtor  for  a  valuable  consideration,  is  not  as  a  proposition  of 
law  inconsistent  with  the  existence  of  an  intent  on  the  pai*t  of  the 
debtor  to  defraud  his  creditors,  or  of  such  knowledge  thereof  on 
the  part  of  the  mortgagee  or  purchaser  as  will  avoid  the  mortgage 
or  conveyance,  and  that  in  this  regard  no  distinction  can  be  made 
between  the  consideration  furnished  by  an  existing  debt  and  that 
arising  in  any  other  manner.  Also,  that  where  there  is  an  actual 
intent  to  defraud  no  form  in  which  a  transaction  is  put  can  shield 
the  property  transferred  from  the  claim  of  creditors.  Tliat  case 
was  much  stronger  than  thi&  There  the  proof  showed  that  the 
mortgage  executed  by  an  insolvent  debtor  was  given  to  secure  a 
debt  actually  owing  by  the  mortgagor,  and  yet  it  was  held,  as  a 
matter  of  law,  that  the  execution  oi  the  mortgage,  did  not  disprove 
the  existence  of  a  fraudulent  intent  on  the  part  of  the  debtor. 
See  particularly  opinion  of  Buger,  Ch.  J.,  at  pages  231  and  232. 
The  transaction  which  is  the  subject  of  consideration  in  this  case 
cannot  be  upheld  under  the  cases  otMahbetty.  TVAite,  12  N.  Y.,  442 ; 
BedeU  v.  Cliase,  34  id,  386;  Van  Brunt  v.  ApplegcUe,  44  id.,  644, 
and  Oraser  v.  SuUvxigen^  25  id.,  315,  for  the  reason  that  in  those 
cases  the  conveyance  and  transfer  of  the  firm's  property  was  made 
to  a  bona  fide  creditor  of  the  firm  in  payment  of  a  paitnership 
debt,  and  no  question  of  fraud  was  presented. 

If  it  is  necessary  to  add  anything  more  to  support  the  con- 
clusion at  which  we  liave  arrived  in  this  case,  it  is  sufficient  to 
say  that  we  are  of  the  opinion  that  the  considemtion  which  was 
paid  for  the  sale  of  the  property  in  question  was  far  below  its 
actual  value,  and  that  fact  goes  far  to  convince  us  that  the  tmns- 
action  was  intended  to  be,  and  was  fraudulent  as  to  creditorai 
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We  are,  therefore,  of  the  ojAQion  that  no  error  was  committed  in 
the  dispoBition  which  watt  made  of  -this  case  by  the  special  term, 
and  that  the  judgment  which  was  rendered  below  should  be 
affirmed,  with  costs  aad  disbuisementa 

O'Brien,  J.-^The  evidence  oonclnsivelT  shows  that  Anglim's 
intention  in  selling  was  to  defraud  the  creaitors. 

The  remaining  question  is,  does  the  testimcmy  show  that  Curtis 
had  knowledge  of  this  intention  and  did  he  co-operate  in  effec- 
tuating this  fraudulent  intent 

That  he  was  aware  of  Anglim's  insolvent  condition  before  the 
receipt  of  the  bill  of  sale  seems  to  me  reasonably  free  from  doubt 
This  fact,  however,  would  not  be  conclusive  against  his  title  if  he 
had  purchased  in  good  faith  for  a  valuable  consideration. 

That  he  did  not  so  purchase  is  shown  by  the  evidence  whicK 
supports  the  findings  to  that  effect  of  the  learned  judge  below  and 
the  opinion  of  Mr.  Justice  Lawrence  on  this  appeal  To  my 
mind  the  course  pursued  by  Curtis  before  and  innnediately  after 
the  sale  is  susceptible  of  one  construction  onlv,  viz. :  that  with 
knowledge  of  Anglim's  condition,  and  without  desiring  to  become 
a  real  purchaser,  be  was  willing  to  assist  An^Hm  in  his  scheme 
to  obtain  a  compromise  with  creditors  which  could  have  been 
arranged  on  more  favorable  terms  with  a  bill  of  sale  outstanding 
and  a  third  party  in  possession  of  the  bunness  than  with  Anglim 
himself  in  possession  of  the  property.  This^  moreover,  would 
have  prevented  attachments  by  creditors,  which  was  one  of  the 
things  feared  by  Anelim.  Having  lent  himself  to  a  scheme  thus 
devised  which  would  show  an  intent  to  hinder,  delay  and  defraud 
creditors,  he  should  suffer  the  legal  consequencea 

I  do  not  mean  that  Curtis  was  guilty  of  any  fraud  from  which 
he  was  to  profit,  but  that  his  friendship  for  Anglim  induced  him 
to  enter  into  an  arrangement  which  should  not,  as  against  the 
plaintiff,  as  receiver  for  the  creditors,  be  upheld  I  therefore 
concur  with  Mr.  Justice  Lawrence  in  affirming  the  judgment 

Van  Brunt,  P.  J.  (dissenting.) — I  cannot  concur  in  the  con- 
clusion arrived  at  by  Mr.  Justice  Lawrence  in  the  disposition  of 
the  appeal  in  this  case. 

It  seems  to  me  that  the  fact  has  been  lost  sight  of  that  no  mat- 
ter what  may  have  been  the  fraudulent  intention  of  the  seller  of 
the  goods  in  question,  unless  the  purchaser  participated  in  that 
fraudulent  intent  or  was  aware  of  its  existence  his  title  to  the 
property  purchased  cannot  be  impeached,  and  it  is  not  sufficient 
to  establish  facts  and  circumstances  which  may  tend  to  establish 
a  guilty  knowledge,  but  which  are  equally  consistent  with  the 
innocence  of  the  accused  party,  because  under  such  circumstances 
the  meaning  must  be  ascribed  to  those  facts  and  circumstances 
which  accords  with  innocence  rather  than  that  which  imputes  a 
criminal  intention.  Morris  v.  Taloott,  96  N.  Y.,  100,  107 ;  Baird 
V.  Mayor,  id.,  567-592,  593. 

It  is  also  the  rule  that  the  fact  of  the  existence  of  a  fraudulent 
intent  upon  the  part  of  the  seller  simply  throws  the  burden  of 
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proof  upon  the  purcbaaer  to  show  that  he  is  a  bona  fide  purchaser 
for  a  valuable  consideration.  Starin  v.  Kelh/j  88  N.  Y*,  418. 
There  is  no  question  but  that  the  proof  establishes  a  fraudulent 
intent  on  the  part  of  the  seller,  but  it  seems  to  me  that  there  is 
an  utter  absence  of  proof  going  to  show  that  the  purchaser  was 
aware  of  it,  or  that  he  in  any  way  participated  in  the  fraud. 

It  is  claimed  that  there  has  been  shown  inadequacy  of  price  as 
an  indication  of  fraud  upon  the  part  of  the  purchaser.  But  it  is 
to  be  observed  that  although  the  learned  court  found  that  the 
good0  were  worth  $15,000,  there  is  no  proof  to  sustain  such  finding 
or  that  the  purchaser  was  in  any  way  aware  that  there  was  such  a 
ffroes  inadequacy  in  the  consideration  as  would  necessarily  excite 
His  suspcion  of  the  good  faith  of  the  selleci 

It  is  true  that  the  appellant  testified  that  the  appraiser  who  ex- 
amined the  goods  appraised  the  same  at  $16,000,  out  it  is  shown 
in  connection  with  the  other  evidence  that  this  appraisal  was 
based  upcm  the  assumptioa  that  the  goods  should  be  sold  in  the  or- 
dinary way  anA  that  that  could  not  be  done  until  the  next  season^ 
the  expense  of  carrying  the  goods  over  being  quite  lar^. 

It  is  true  that  the  appellant  had  never  be^  in  this  business 
before ;  bat  this  fact  did  not  preclude  him  from  buying  a  stock 
of  goods  which  was  offered  him  for  sale  if  he  could  purcnase  them 
in  good  faith  and  at  a  price  upon  which  he  might  make  some 
pn»t  Trade  and  barter  depend  upon  the  prospect  of  profit,  and 
if  a  man  cannot  purchase  ffoods  at  a  lower  jprice  than  he  can  hope 
to  sell  them  f<»r,  then  traoe  must  8t(H>.  That  seems  to  be  the 
theory  upon  whidi  it  is  claimed  that  the  appellant  paki  an  inade- 
quate consideration  for  the  goods  in  questioo. 

But  it  is  said  there  is  some  evidence  that  these  goods  were 
worth  $20,000.  This  depends  upon  the  evidence  of  Mr.  Oamp- 
bcJl,  who  knew  nothing  whateva*  upon  the  subject  He  testified 
that  he  stated  to  Curtis  that  he  understood  the  goods  were  worth 
some  $20,000  and  that  the  sale  was  wrong ;  that  it  ought  not  to 
have  been  done ;  that  it  would  be  an  improper  thing  to  do  as  it 
would  be  a  fraud  upon  the  special  partner,  and  that  he  understock 
the  sale  was  to  be  tor  $3,000  in  cash  and  $7,000  in  notes  to  run 
S,  6,  9  and  12  months.  And  in  another  place  he  testified  that  he 
told  Mr.  Curtis  that  he  thought  it  an  improper  thing  to  do ;  that 
it  was  a  fraud  on  the  creditors  and  on  Miss  Brophy  the  special 
partner.  The  fact  that  the  goods  were  not  worth  any  such  sum 
js  established  beyond  all  question,  and  the  allied  statements  of 
Campbell  are  contradicted  by  every  witness  wlio  was  present  on 
that  occasion.  And  it  is  to  be  observed  that  the  amount  of  cre- 
dence to  be  placed  upon  Carapbell's  evidence  is  very  much  shat- 
tered by  the  fact  that  knowing  that  the  purchase  price  of  these 
goods  as  he  understood  it  was  to  be  $3,000  cash  and  $7,000  in 
notes,  he  made  an  affidavit  in  respect  to  this  matter  in  which  lie 
stated  that  the  defendant  Anglim  (the  seller)  told  him  that  the 
stock  of  goods  was  worth  about  $20,000  and  that  he  intended  to 
sell  them  to  Curtis  for  $3,000  in  cash.  And  when  questioned  in 
regard  to  the  fact  of  the  notes  and  his  omission  to  mention  them 
in  that  affidavit : 
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"Q.  Was  that  intentionally  left  out?  A.  I  don't  know." 
How  much  credence  is  to  be-  placed  upon  the  evidence  of  a 
witness  who  endeavors,  apj)arently  intentionally,  to  mislead  the 
court  in  regard  to  the  consideration  that  was  paid,  in  so  manifest 
a  manner,  it  is  not  necessarv  to  discuss.  It  would  be  rather  un- 
just to  compel  a  man  to  lose  $4,000  of  money  which  he  had 
put  into  an  enterprise  upon  evidence  c^  such  a  character,  when 
such  evidence  was 'denied  by  credible  witnesses. 

It  seems  to  me  that  it  is  apparent  that  the  discussions  which 
arose  at  Campbeirs  office  were  as  to  the  right  of  the  general  part- 
ner to  sell  this  stock  without  the  consent  of  the  special  partner. 
It  appears  from  the  evidence  that  as  soon  as  Mr.  Curtis,  the 
purchaser,  kpew  that  there  was  a  special  partner,  he  desired  to  see 
the  special  partner  or  her  counsel,  and  it  was  only  when  he  was 
advised  that  he  could  purchase  these  goods  from  the  general 
partner  and  get  a  good  title  thereto  that  he  perfected  the  pur- 
chase. He  went  into  possession  immediately,  and  the  seller  went 
out  of  possession  and  never  had  anything  further  to  do  with  the 
business  until  more  than  a  year  thereafter,  when  he  was  employed 
by  Curtis,  pursuant  to  the  order  of  the  court,  entered  upon  the 
consgnt  of  all  the  parties.  That^Curtis  may  have  known  of  the 
insolvency  of  AngUm,  the  seller,  may  be  true. 

But  even  if  he  did,  it  in  no  way  impeached  his  title ;  as  far  as 
the  evidence  shows,  Curtis  may  have  believed  that  Anglim  was 
desirous  of  Selling  this  stock  of  goods,  although  insolvent,  for  the 
purpose  of  applying  the  proceeds  thereof  in  payment  of  his  debta 
Whatever  proceedings  the  seller  Anglim  took  in  reference  to 
his  creditors  cannot  affect  the  title  of  Curtis,  if  it  was  acquired  in 
good  faith. 

There  is  only  one  point  of  evidence  which  to  my  mind  in  any 
way  impeaches  the  good  faith  of  Curtis,  and  that  is  his  testimony 
as  to  the  store  in  Twentieth  street,  in  respect  to  which  he  testifi^ 
that  the  bill  of  sale  was  ready,  but  before  it  was  signed  Anglim 
says :  "  There  is  a  little  store  up  at  Twentieth  street  that  I  have 

fi^t,  in  which  there  is  a  couple  of  hundred  dollars  worth  of  goods, 
said  you  had  better  put  it  in,"  and  they  added  that  to  the  bill  of 
sale. 

But  it  seems  to  me  that  this  circumstance  cannot  establish  a 
fraudulent  intent  upon  the  part  of  Curtis  in  making  the  purchase. 
The  payment  by  him  of  a  fair  consideration  for  the  merchandise 
was  strong  evidence  of  his  good  faith,  and  of  the  absence  of  a 
fraudulent  intent  on  his  part.  In  order  to  be  sufficient  to  over- 
come the  presumption  of  honest  motives  in  making  the  purchase, 
the  evidence  should  certainly  be  of  a  satisfactory  character,  and 
inconsistent  with  an  innocent  purpose. 

It  is  claimed  upon  the  part  of  tne  appellant  that  the  court  erred 
in  refusing  to  fina  certain  matters  of  law.  In  this  we  think  there 
was  no  error.  They  were  arguments  to  be  used  before  the  court 
in  respect  to  the  weight  to  be  given  to  evidence,  being  rules  of 
evidence  rather  than  findings  in  respect  to  matters  of  law. 

The  court  is  bound  to  find  conclusions  of  law  arising  upon 
facts  found,  but  nothing  in  the  shape  of  argument 
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Upon  the  whole  case,  therefore,  it  seems  to  me  that  there  was 

too  slight  evidence  of  any  fraudulent  intent  upon  the  part  of  the 

appellant  Curtis  to  justify  the  court  in  holdmg  the  sale  to  him 

vokL 
The  judgment  should  be  reversed,  and  a  new  trial  had,  with 

costs  to  the  appellant  to  abide  the  event 
Judgment  amrmed,  with  costs. 


Jacob  Friedman,  App'lt,  v.  Herman  Hirsh,  Resp't 

iSupnme  Cowri,  General  Term,  Firet  Department,  FUed  February  18, 189i,) 

I^EBD— Fraud— Sbcubitt  vob  grantbb. 

In  mn  action  brought  for  the  purpose  of  having  declared  null  and  void 
for  f rand  a  deed  executed  by  the  plaintiff  to  the  defendant,  whereby  he 
conyeyed  a  Tested  remainder,  it  appeared  that  at  the  time  of  the  traoMer 
plaintiff  had  Just  passed  his  twenty-first  year,  and  the  only  evidence  of 
mod  was  that  the  price  paid  was  only  between  one-third  and  one-fifth  of 
the  value  of  the  remainder.  HM,  that  relief  should  be  granted  plaintiff, 
aJthough  Uie  5)roof  of  fraud  was  not  clear  and  satisfactory,  but  the  deed 
allowed  to  stand  as  security  for  the  sum  paid  by  defendant. 

Appeal  from  judgment  entered  after  trial  at  special  term. 
Sdmtid  Oi'eenbaum,  for  applt ;    WiUiam  Irtvin^  for  resp't 

Van  Brunt,  P.  J. — ^This  action  was  brought  for  the  purpose 
of  having  declared  null  and  void,  and  cancelled  of  rec<Mxl,  a 
certain  deed  executed  by  the  plaintiff  to  the  defendant,  whereby 
he  conveyed  a  vested  remainder  which  he  owned  in  certain 
premises  m  the  city  of  New  York. 

It  appeared  from  the  evidence  in  the  case  that  the  premises 
were  of  the  value  of  at  least  between  $14,000  and  $15,000,  and 
probably  more ;  and  that  they  were  owned  by  the  plaintiff  and 
his  brother  and  were  subject  to  a  mortgage  of  $10,000  and  the 
life  estate  of  the  father. 

At  the  timer  of  the  transfer  the  plaintiff  had  just  passed  his 
twenty-first  year,  and  the  interest  in  question  was  sold  for  the 
sum  of  $300.  And  it  was  claimed  that  it  was  done  while  he  was 
intoxicated  and  incapable  of  protecting  his  own  interests,  and 
that  he  was  overreached  and  defrauded  by  the  defendant  in  mak- 
ing the  sala  The  court  below  found  from  the  evidence  that  the 
plaintiff  was  not  intoxicated  and  incapable  of  exercising  judg- 
ment and  discretion  with  reference  to  what  he  was  doing  at  the 
time  he  made  this  sale;  that  on  the  contrary,  he  knew  per- 
fectlv  well  what  he  was  doiupf,  and  it  was  at  his  instigation  that 
the  defendant  made  the  purchase  in  question ;  and  that  the  case 
was  one  of  those  in  which  a  court  of  equity  would  not  interfere 
without  convincing  proof  of  such  allegations  as  those  contained 
in  the  complaint;  and  that  there  was  nothing  so  oppressive  or  so 
wrong  in  the  transaction  as  to  require  in  furtherance  of  justice 
that  anything  further  should  be  done  than  to  leave  the  parties 
just  as  they  are ;  and  that  "inadequacy  of  consideration  is  not  of 
Itself  a  ground  for  setting  aside  the  conveyance,  and  so  long  as 
there  was  no  element  of  fraud,  oppression  or  deceit  on  the  part 
of  defendant,  and  the  whole  transaction  was  conducted  in  such  a 
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way  as  would  indicate  that  the  conveyance  was  made  at  the  pro- 
curement of  the  plaintiff,  and  on  his  express  wish  and  with  full 
knowledge  of  the  surrounding  circumstances,  and  with  a  deter- 
mination to  do  just  what  he  aid,  there  are  no  equities  which  eall 
for  the  interference  of  the  court" 

It  is  claimed  upon  this  appeal  that  the  plaintiflE  being  a  remain- 
derman is  entitled  to  greater  protection  at  the  hands  of  the 
court  than  are  persons  dealing  with  their  own  property,  and  our 
attention  is  called  to  the  rule  which  has  obtained  in  the  il^nglish 
courts,  that  dealings  of  heirs  in  reference  to  their  expectancies 
and  of  reversioners  and  remaindermen  in  reference  to  ihexr  vested 
property  are  the  subjects  of  special  protection  by  courts  of  equity, 
and  transactions  by  persons  belonging  to  those  classes  are  set 
aside  upon  much  slighter  grounds  than  those  which  ordinarily 
obtain. 

This  rule,  however,  has  not  been  enforced  by  the  courts  of  this 
country  to  the  extent  which  has  prevailed  in  the  courts  of 
England ;  and  the  evident  inclination  of  the  courts  of  this  country^ 
has  been  to  restrict  the  rule  in  as  great  a  degree  as  possible.  This 
is  shown  by  the  decision,  of  the  court  in  Parmdee  v.  Cameron,  41 
N.  Y.,  892,  where  they  would  not  apply  the  rule  to  the  sale  ol  a 
leracy  payable  at  a  future  day. 

But  where  there  is  a  gross  inadequacy  of  price,  that  alone  will 
raise  a  pi^esumption  of  fraud  in  some  instances  and  form  a  suffi- 
cient basis  to  grant  relief.  It  is  true  that  cases  of  interference 
simply  upon  this  ground  are  few ;  and  in  most  instances  in  which 
a  party  has  been  relieved  from  an  improvident  bargain  there 
have  been  circumstances  of  a  suspicious  character  connected  with 
the  transaction,  or  something  in  tne  relations  of  the  parties  which 
renders  it  inequitable  that  the  party  should  retain  the  advtantages 
he  received  by  his  bargaia  But  in  other  cases,  where  there  is  no 
positive  evidence  of  fraud,  but  the  inequality  of  the  bargain  is  so 
gross  that  the  court  cannot  resist  the  inference  that  though  there 
may  be  no  direct  evidence  of  fraud  such  a  bai^ain  must  have  in 
some  way  been  improperly  obtained^  relief  has  been  granted. 

In  the  case  at  bar  mere  is  a  dispute  in  regard  to  tne  value  of 
the  property;  the  evidence  ranging  from  $14,000  to  $18,000. 
The  learned  judge  below  thought  the  property  was  worth  $14,000 
to  $15,000.  There  was  a  mortage  of  $10,000  upon  it,  and  a  life 
estate,  the  life  tenant  being  forty-eight  years  of  age.  There  was, 
therefore,  an  ecjuity  of  redemption  of  $4,000  to  $5,000  at  least 
subject  to  the  life  tenancy. 

In  the  points  of  the  respondent  it  is  stated  that  according  to  the 
tables  the  expectancy  of  life  of  the  tenant  is  nineteen  years,  and 
if  the  learned  judge  took  this  statement  as  to  the  expectancy  it 
may  have  very  largely  influenced  his  jude^nent 

But  upon  our  examination  of  the  tables  it  would  appear  that 
instead  ot  the  expectancy  being  nineteen  years  it  was  a  little  above 
nine  and  one-half  years,  which  makes  a  vast  diflEerence  in  the 
value  of  the  remainder.  And,  therefore,  if  the  total  value  of  the 
premises  was  between  $14,000  and  $15,000,  the  amount  paid  was 
about  one-third  of  the  value  of  the  remainder;   if  it  was  $18,000, 
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it  was  between  one-fifth  and  one-sixth  of  its  value;  gross  inade- 
qaacj  being  apparent  It  is,  of  coarse,  not  to  be  expected  that 
toe  purchaser  of  such  a  remainder  will  pay  the  full  value  as  shown 
by  the  tables ;  but  where  the  difference  is  so  large  as  it  seems  to 
be  in  this  case,  it  seems  to  us  that  the  relief  should  be  granted, 
although  the  proof  of  actual  fraud  may  not  be  clear  and  satis- 
factory. 

In  the  case  of  Duim  v.  Chambers^  4  Barb.,  S81,  the  rule  is  stated 
that  it  is  not  unusual  for  a  court  of  equity,  where  the  proof  of 
actual  fraud  is  not  clear  and  satisfactory,  to  make  the  conveyance 
subservient  to  the  whole  equity  of  the  case.  While  it  refuses  to 
declare  the  deed  absolutely  void  it  will  direct  that  it  shall  stand 
as  security  for  the  sum  actually  dua 

It  seems  to  us  that  the  circumstances  of  the  case  at  bar  were 
eminently  adapted  to  this  middle  course.  Complete  justice  may 
be  done  to  all  parties  by  allowing  the  deed  to  stand  for  the  de- 
fendant's indemnity  as  was  done  in  Boyd  v.  Dunlap^  1  Johna  Oh. 
478.  The  defendant  should  be  paid  his  costs  oi  the  action,  in 
eluding  costs  of  this  appeal  and  a  reasonable  counsel  fee  for  de 
fending  this  action,  if  this  disposition  of  the  case  is  accepted  by  him. 

A  new  trial,  however,  will  be  necessary  to  carry  out  these  views, 
and  such  new  trial  is  ordered  accordingly. 

O^RIEN,  J.,  concurs. 

Benjamin  Z.  Friedman,  App'lt,  v.  Herman  Hirsch,  Resp't 

{Supreme  Court,  Oeneral  Term,  First  Department,  Filed  February  18,  189$,) 

KvvRAit  from  judgment  entered  after  trial  at  special  term. 
>S  Cfreenbaumj  for  app'lt ;  W,  Irwin,  for  resp't 

Van  Brunt,  P.  J. — This  action  is  similar  to  that  of  Jacob 
Friedman  v.  Hirsch^  decided  herewith.  The  evidence  is  substanti- 
ally the  same,  wi^h  the  exception  that  it  is  not  claimed  that  the 
plaintiff  in  this  action  was  in  a  condition  of  intoxication.  The 
reasons  which  impelled  the  court  to  the  conclusion  arrived  at  in 
the  case  of  the  brother  are  certainly  just  as  strong  in  the  case  at 
bar,  otherwise  the  court  would  be  seeming  to  give  a  premium  on 
dissolute  habits,  and  the  same  relief  will  be  granted. 

Ordered  accordingly. 

O'Brien,  J.,  concura 

The  PoiTiER  &  Stymus  Mfg.  Co.,  Eesp't,  v.  Auguste  Noel, 

App'lt 

{New  York  Superior  Court,  Oeneral  Term,  FUed  January  11, 189t.) 

AjeiGNXENT — Proof  op. 

Defendant  set  up  a  counterclaim  in  favor  of  a  firm  of  which  he  was  a 
member,  which  he  alleged  had  been  assigned  to  him.  The  alleged  assign- 
ment was  oral,  and  consisted  merely  of  a  statement  made  by  defendant  to 
his  partner  that  he  would  transfer  the  indebtedness  over.  There  was  no 
delivery  of  anything  and  the  account  was  not  even  charged  against  defend- 
ant, nld,  not  sufficient  to  establish  an  assignment  of  the  claim,  and  that 
the  referee  properly  disallowed  the  counterclaim. 

Sr.  Rep.,  Vou  XLIV,        26 
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Appeal  by  defendant  from  jadgment  entered  on  report  of 

referee  in  favor  of  the  plaintiflE. 
Abram  KUng^  tot  applt ;  Charles  K  Hall  and  Elbert  Oranddl^ 

for  resp't, 

MoAdak,  J. — The  answer  admitted  the  cause  of  action,  and 
pleaded  a  counterclaim  of  $808.06  in  favor  of  A.  Noel  &  Son  (a 
copartnership  firm  composed  of  the  defendant  and  his  son),  under 
a  transfer  alleged  to  have  been  made  by  that  firm  to  the  defend- 
ant before  the  commencement  of  the  action.  '  The  reply  put  in 
issue  both  the  oounterclaim  and  assignment 

The  referee,  although  requested  by  the  defendant,  refused  to 
find  as  matter  of  fact  that  any  assignment  had  been  made  as  al- 
lied. This  is  tantamount  to  an  affirmative  finding  that  no  trans- 
fer was  ever  made  in  fact  If  this  finding  is  justified  by  the 
evidence,  it  becomes  unnecessary  to  consider  any  of  the  other 
questions  in  the  case,  because  if  there  was  no  assignment  the 
joint  demand  in  favor  of  the  firm  of  A.  Noel  &  Son  could  not  be 
used  as  a  counterclaim  to  an  action  against  A.  Noel,  individually. 
Hopkins  v.  Lane^  87  N.  Y.,  501 ;  Code,  §  501.  The  assignment 
was  oral,  not  in  writing,  and  in  such  a  case  whether  what  was  said 
amounts  to  an  assignment  depends  upon  the  intention  of  the  par- 
ties and  what  was  done  by  them  in  furthemnce  of  such  intent 

In  Sheridan,  v.  The  Mayor,  etc,  68  N.  Y,  80,  the  assignment 
was  in  writing,  duly  executed  and  acknowledged;  hence  that  case 
is  not  applicable.  The  owner  of  a  cause  of  action  may  give  it 
away,  and  the  assignee  is  entitled  to  judgment  thereon.  Mills  v. 
Fox,  4  R  D.  Smith,  220  r  Beach  v.  Raymond,  2  id.,  496  ;  Ridiard- 
son  V.  Mead,  27  Barb.,  178 ;  BurtneU  v.  Qwynne,  2  Abb.  Pr.,  79. 
In  those  cases  as  in  the  Sheridan  case,  formal  transfers  sufficient 
to  pass  title  were  executed,  and  the  court  held  the  consideration 
therefor  immaterial.  Notes  not  negotiable  have  been  held  to  pass 
by  delivery  where  there  was  an  intention  to  part  with  titla  Judg- 
ments and  accounts  have  been  transferred  by  delivery  of  the 
transcript,  or  bill  of  items,  where  an  absolute  transfer  was  intended, 
and  so  in  many  other  cases  effect  has  been  given  to  symbolical 
deliveries,  and  to  unequivocal  acts  evidencing  an  intention  to  pass 
title.  But  in  this  case  there  was  no  delivery  of  anything.,  Inaeed 
there  was  not  even  a  charging  up  of  the  account  against  the  part- 
ner receiving  the  transfer.  Vail  v.  Tuthill,  10  Hun,  81.  Here, 
the  transaction,  whether  it  be  called  a  gift,  sale,  assignment  or 
transfer,  is  not  evidenced  by  any  symbolical  or  constructive  de- 
livery or  by  any  unequivocal  act  of  the  parties.  In  this  instance, 
the  alleged"  assignee  merely  said  to  the  assignor,  in  substance, 
"  that  he  would  transfer  the  indebtedness  over,"  the  amount  was 
not  stated,  but  that  the  claim  against  the  plaintiff  was  mentioned. 
The  evidence  technically  construed  would  indicate  a  purpose  on 
the  part  of  the  defendant  to  transfer  to  the  son,  rather  than  an  in- 
tent on  the  part  of  the  latter  to  transfer  to  the  former,  but  no  mat-  * 
ter  which  way  it  is  interpreted,  it  does  not  establish  an  assign- 
ment sufficient  to  pass  title.  The  element  of  **  intent "  runs  all 
through  the  cases,  and  this  is  generally  a  question  of  fact.  Ram 
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on  Facts,  Ist  Am.  Ed.,  1,  275 ;  Benjamin  on  Sales,  §  809,  and  the 
referee  has  decided  it  adversely  to  the  defendant,  on  the  evidence 
of  the  assignor,  a  relative  and  interested  party,  whom  he  was  not 
bound  to  believe.  Kavanagh  v.  Wilson,  70  N.  Y.,  177.  For  the 
reasons  stated  the  judgment  appealed  from  must  be  affirmed,  with 
costs. 
Frebdman,  p.  J.,  and  Gilderslebvb,  J.,  concur. 


Samuel  A.  Sawyer  et  al,  App'lts,  v.  Siegfried  Gruner  et  ai, 

Eesp'ts. 

{New  Tark  Superior  Court,  General  Term,  FUed  Janucvry  11, 189S,) 

DuRXfls— Coffee  bxchakob. 

Plaintiff  was  a  member  of  the  Coffee  Exchange,  the  by-laws  Qi  which 
provided  that  a  member  who  fails  to  comply  with  his  contracts  or  is  infiol- 
▼ent  should  be  suspended  uniil  he  had  settled  with  all  his  creditors,  and  that 
his  insolyencj  should  be  announced  and  notice  thereof  posted.  Defendants 
refused  to  accept  a  tender  of  goods  on  the  ground  that  plaintiffs  had 
failed  to  comply  with  some  of  the  rules  under  which  the  contiactwas 
made,  and  the  matter  was  referred  to  the  board  of  managers,  which  de- 
cided that  plaiutlffs  were  in  default  and  should  settle  on  certain  terms. 
Plaintiffs  were  not  insolvent.  Held^  that  the  board  had  no  jurisdiction  to 
act  in  the  matter  or  to  enforce  their  decision,  and  that  moneys  paid  by 
plaintifEs  in  pursuance  thereof  could  not  be  held  to  have  been  paid  under 
coercion. 

Appeal  from  a  judgment  entered  in  favor  of  the  defendants 
upon  the  report  of  a  referee. 

The  following  is  the  opinion  of  the  referee : 

I  agree  with  the  learned  counsel  for  the  plaintiffs,  that  the  gov- 
erning committee  of  the  exchange  had  no  jurisdiction,  under  the 
by-laws,  to  determine  the  controversy  between  these  parties,  or  the 
rule  by  which  damages,  payable  by  the  plaintififa,  should  be  as- 
sessed, and  that  there  was  no  such  submission  of  the  controversy 
to  the  arbitrament  of  the  committee  as  gave  to  their  resolution  of 
July  6th  the  effect  and  force  of  an  award,  and  that  their  action 
on  August  28rd  was  rendered  wholly  nugatory,  as  against  the 
plaintife,  by  the  grossly  improper  participation  therein  of  the  de- 
fendant Arena  The  plaintiffs'  rignt»to  recover  in  this  action  de- 
pends, in  my  judgment,  upon  the  single  question  whether  the  pay- 
ment made  by  them  to  the  defendants  on  August  24th  was  made 
"  under  duress  and  cpmpulsion,"  as  they  all^e  in  their  complaint 

A  contract  obtained  by  coercion  or  undue  influence  may  be 
avoided,  and  money  paid  under  compulsion,  unjustly  exercised, 
m^be  recovered  Wk. 

Where  a  payment  is  voluntarily  made,  with  knowledge  of  the 
facts,  the  party  paying  is  concluded  by  his  own  act,  nnd  the  law 
is  powerless  to  restore  to  him  his  money.  But  **  to  constitute  a 
voluntary  payment,  the  ^^y  paying  must  have  had  the  freedom 
of  exercising  his  will.  When  he  acts  under  any  species  of  com- 
pulaon,  the  payment  is  Hot  yoluntary."  Scholey  v.  Mumford,  60  N. 
Y.,  501.  W  here  "  there  exist  coercion,  threats,  compulsion  and 
undue  influence,  there  is  no  volition."  Barry  v.  EqtdUible  L.  A. 
Society,  59  N.  Y.,  692.  McPherson  v.  Oox,  86  N.  Y.,472,  was  an  ac- 
tion upon  a  bill  of  exchange  made  by  the  master  of  the  defend- 
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ants'  vefisely  of  which  the  plaintiff  was  the  charterer,  and  which 
was  laden  with  cotton  and  ready  to  sail  for  Liverpool.  The  plaint- 
iff was  also  the  defendant's  agent,  through  whom  alone  a  custom 
house  clearance  for  the  vessel  could  be  obtained.  A  dispute  over 
freight  moneys  arose  between  the  master  and  the  plaintiff  and  the 
latter  refused  to  procure  the  clearance  or  permit  the  vessel  to  pro- 
ceed upon  her  voyage,  unless  the  bill  on  which  the  suit  was 
brought  was  signea.  It  was  held  that  the  bill  was  obtained  by 
duress,  and  that  there  could  be  no  recovery.  The  court  said :  **The 
plaintiff  was  the  agent  of  the  owners  of  the  vessel,  the  shipper 
and  consignor  of  the  goods.  He,  and  no  other  person,  could  get 
clearance  lor  the  vessel  at  the  custom  house,  and  that  exclusive 
power,  and  refusal  to  exercise  it  was  constraint.  ♦  ♦  ♦  The 
confinement,  by  reason  of  the  plaintiff's  refusal  to  do  the  thing 
which  should  clear  or  let  go  the  vessel,  was  as  coercive  and  diflSi- 
cult  to  resist  as  an  actual  seizure  or  imprisonment  would  have 
been."  The  same  rule  was  declared  in  JSenUm  v.  Jerome^  54  N.  Y., 
485,  where  bonds  of  the  plaintiff  were  held  by  the  defendant,  who 
threatened  a  sale  of  them  unless  the  plaintiff  paid  a  sum  demanded 
which  was  in  excess  of  what  she  admitted  to  be  due.  To  prevent 
the  sale  the  plaintiff  complied  with  the  demand.  The  court  said 
that  the  payment  was  not  voluntary,  that  it  was  procured  by 
duress  of  goods,  and  was  no  more  voluntary  in  the  eye  of  the  law 
than  if  procured  by  duress  of  the  person. 

In  Sioifl  Company  v.  United  States,  111  U.  S.,  22,  the  com- 
plainants, in  order  to  continue  their  business,  had  been  compelled 
to  submit  to  certain  orders  and  rules  of  the  Internal  Eevenue 
Bureau  relating  to  the  purchase  of  revenue  stamps  for  use 
upon  goods  manufactured  by  them,  whereby  they  alleged 
they  had  sustained  loss  and  injury.  Judge  Matthews  said: 
"  The  question  is  whether  the  receipts,  agreements,  accounts  and 
settlements  made  in  pursuance  of  that  demand  and  necessity 
were  voluntary  in  such  sense  as  to  preclude  the  appellant  from 
subsequently  insisting  on  its  statutory  right  We  cannot  hesitate 
to  answer  tnat  question  in  the'  negativa  The  parties  were  not 
on  equal  terms.  The  appellant  had  no  choice.  The  only  alter- 
native was  to  submit  to  an  illegal  exaction  or  discontinue  its 
business.  It  was  in  the  power  of  the  officers  of  the  law,  and  could 
do  only  as  they  required.  Money  paid  or  other  value  parted 
with  under  such  pressure  has  never  been  regarded  as  a  voluntary 
act  within  the  meaning  of  the  maxim,  volenti  non  Jit  injuria?* 

The  rule  is  asserted  in  a  multitude  of  authorities  of  the  highest 
character  and  is  common  law  in  all  the  states.  It  rests  upon  the 
wholesome  aAd  just  principle  that  a  party  who  is  enabled  by 
circumstances  to  exercise  a  controlling  influence  over  the  will, 
conduct  and  interest  of  another  shall  not  be  permitted  to  make 
use  of  his  position  for  purposes  of  extortion  or  oppression. 
Adams  v.  Irving  National  Bank,  116  K.  Y.,  618 ;  27  St  Rep., 
738;  Secor  v.  Clark,  54  Super.  Ct,  499. 

It  is  plain,  however,  from  all  the  cases  that  a  court  can  grant 
relief  only  when  duress  or  compulsion  "  must  have  been  illegal, 
unjust  and  oppressive."     Dickerman  v.  Lord,  21  Iowa,  888. 
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The  duress  must  have  amoant^  to  "  that  d^ree  of  constraint 
or  damage,  either  actually  inflicted  or  threatenea  and  impending, 
which  is  sufficient,  in  severity  or  apprehension,  to  overcome  the 
mind  and  will  of  a  person  of  ordinary  jSTmness."  Brown  v.  Pierce, 
7  Wall,  214 :    Uaited  Slates  v.  Huckabee,  16  id.,  431. 

It  must  be  exerted  '^  under  circumstances  sufficient  to  influence 
the  apprehennions  and  conduct  of  a  prudent  business  man.** 
Bobertson  v.  Frank  Brothers  Co,,  132  U.  S.,  28.  "  To  constitute 
the  coercion  or  duress  which  will  be  regarded  as  sufficient  to 
make  a  payment  involuntary,  there  must  be  some  actual  or 
thres^ieDea  exercise  of  pow^r  possessed,  or  believed  to  be  pos- 
sessed, by  the  party  exacting  or  receiving  the  payment  over  the 
*  person  or  property  of  another  from  which  t^e  latter  has  no  other 
means  of  immediate  relief  than  by  making  the  payment"  BacUch 
V.  Hutchins,  95  U.  &,  210. 

There  must  be  something  more  than  threat  and  peril  of  pecuni- 
ary losa  Secor  v.  Olark,  117  N.  Y.,  363 ;  27  St  Eep,  169. 
The  case  of  SUliman  y  United  Sta4e8f  101  U.  S.,  465,  is  instructive 
upon  this  Doint  The  claimants  were  the  owners  of  certain 
baiges  whi(ni  they  had  ohartered  to  the  government,  and  for  the 
use  of  which  they  were  to  reoeive  an  agreed  rate  of  compensation 
so  long  as  the  government  should  retain  the  barges  in  its  service. 
Soon  after  the  original  agreements,  were  made,  the  department  in 
charge  demanded  that  ti^  claimants  should  execute  new  charter 
parties  by  which  the  rate  of  compensation  would  be  materially 
reduced.  Of  this,  Judge  Harlan  says :  **  It  (the  department)  an- 
nounoed  its  purpose  to  retain  possession  and  withhold  all  com- 
pensation unless  and  until  the  claimants  executed  the  proposed 
new  charter  parties.  In  other  words,  the  d^artment  informed 
claimants  that  it  would  not  comply  with  the  provisions  of  the 
original  contracts  unless  the  claimants  would  suomit  to  material 
alteration  against  their  interests  and  to  the  advantage  of  the 
government ' 

This  the  claimants  refused  to  da  They  demanded  possession 
of  their  vessels,  but  their  demand  was  not  complied  witn.  "  In- 
stead (says  Judge  Harlan)  of  seeking  the  aid  of  the  law,  claim- 
ants, with  a  full  knowledge  of  their  legal  rights,  executed  new 
charter  parties,  and  from  tune  to  time  reeeiv^  payments  accord- 
ing to  the  rates  prescribed  therein,  protesting  when  the  new  a^ee- 
mente  were  signed  that  they  were  exeouted  afrainst  their  wishes 
and  under  the  pressure  of  financial  necessity.  They  now  seek  the 
aid  of  the  law  to  enforce  their  lights  under  the  original  charter 
parties  upon  the  ground  that  those  last  signed  were  executed  under 
such  ciroomstancos  as  amounted  in  law  to  duress.  Their  claim 
was  held  to  be  without  foundation*  There  was  no  threat  of  in- 
jory  to  their  persons  or  to  their  pn^rty,  to  avoid  which  it  be- 
came necessary  to  execute  new  cnarter  parties.  Nor  were  those 
charter  parties  executed  for  the  purpose  or  as  a  means  of  obtain- 
ing possession  of  their  property.  They  yielded  to  the  threat  or 
demand  oi  the  department  solely  because  they  required,  or  sup- 
posed th^  leqnired,  money  for  the  conduct  of  their  business  or 
to  meet  their  pecuniary  obligations  to  others.     Their  duty,  if  they 
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expected  to  rely  upon  the  law  for  protection,  was  to  disregard  the 
threat  of  the  department  and  apply  to  the  courts  for  redress  against 
its  repudiation  of  a  valid  contract  ♦  *  *  There  is  present  no 
eleraeftt  of  duress,  in  the  legal  acceptation  of  that  word. 

Applying  these  principles,  I  am  unable  to  find  in  the  facts  of 
the  case  in  nand  evidence  of  such  coercion  of  the  plaintiflfs  by  the 
defendants  as  will  warrant  a  finding  that  the  payment  of  August 
24th  was  not  a  voluntary  payment,  but  was  made  under  duress, 
or  as  the  only  means  of  immediate  relief  from  threatened  and  im- 
pending  danger. 

The  plaintifib'  case  is  stated  in  their  complaint  as  follows  : 
They  had  contracted  with  the  defendants  to  deliver  certain  auan-  ^ 
tities  of  coffee  during  June,  1888.  They  had  made  or  tendered  * 
full  performance  of  their  contracts,  which  the  drfendants  had  re- 
fused to  accept,  alleging  that  the  acts  and  offers  of  the  plaintife 
were  ineffective  for  lack  of  observance  by  them  of  certain  by-laws 
of  the  Coffee  Exchange,  undei*  -and  subject  to  which  the  said  con- 
tracts had  been  made.  A  controversy  had  arisen  between  the 
parties  which  had  been  submitted  to  the  consideration  of  the  board 
of  managers  of  the  exchange,  and  that  board,  after  hearing  the 
case,  had  adopted  a  resolution  which  declared  that,  "in  their 
opinion,"  the  plaintiffs  were  in  default  upon  their  contracts,  and 
that,  "  in  their  opinion,"  the  plaintiffs  should  settle  with  the  de- 
fendants upon  terms  stated  in  said  resolution.  This  the  plaintiffs 
declined  to  do ;  and  afterwards,  through  the  action  of  the  defend- 
ants, a  second  hearing  was  had  before  the  managers,  which  re- 
sulted in  a  re-adoption  of  the  former  resolution,  without  amend- 
ment in  either  of  tne  particulars  above  referred  to,  and  a  notice  to 
the  plaintiffs  that  "this  opinion  is  the  final  decision  of  the  board.** 
As  already  stated,  the  board  of  managers  (the  ffoverning  com- 
mittee), had  no  jurisdiction  under  the  by-laws  to  decide  this  con- 
troversy, and  their  resolution  had  no  force  as  an  award.  It  was 
the  mere  opinion  of  less  than  a  majority  of  a  bare  quorum  of  the 
managers,  and  was  adopted  by  the  casting  vote  of  Arens,  who 
was  one  of  the  complainants  and  prosecutors  before  the  board. 
It  vras  incapable  of  enforcement  by  any  process  or  proceeding, 
summary  or  otherwise. 

By  the  sixty-fourth  by-law  of  the  exchange  it  was  provided  as 
follows :  "  Any  member  who  fails  to  comply  with  his  contracts, 
or  who  becomes  insolvent,  shall  be  suspended  until  he  has  settled 
with  all  his  creditors.  Such  member  shall  immediately  inform 
the  manager  in  writing  that  he  is  unable  to  meet  his  engagements, 
and  the  manager  shall  thereupon  immediately  announce  from  the 
rostrum  the  insolvency  of  such  member,  and  shall  also  post  for 
the  space  of  five  daya  The  secretary  shall  record  the  failure  of 
such  member  in  a  book  kept  for  that  purpose."  Then  follows 
the  form  of  notice  to  be  posted :  "Members  of  this  exchange  are 
hereby  notified  of  the  inability  of  to  meet 

mercantile    obligations.       All    contracts 
with  must  therefore  be  closed  as  provided 

in  section  66  of  the  by-lawa"    Section  66  provides,  that  "the 
ofScial  notice  of  the  failure  of  a  member  shall  operate  as  an  im- 


Digitized  by  VjOOQIC 


N.Y.Supr.CL]      Sawyer  etalv.  Obxtneb  et  al  207 

mediate  closing  of  all  outstanding  contracts  between  that  member 
and  other  members  of  the  Exchange.  All  such  contracts  shall  be 
liquidated  and  settled  at  the  avera^  quotation  of  like  contracts 
made  on  the  day  of  the  failure,  eta  I  believe  that  both  of  the 
learned  counsel  agree  that  the  sixty-fourth  by-law  applies  only 
to  cases  of  actual  insolvency.  That  being  so,  its  provisions  oould 
not  be  invoked  by  these  defendants  in  aid  of  the  resolution  of 
the  board  of  managers,  for  no  suggestion,  in  any  form,  is  made 
that  Sawyer,  Wallace  &  Ca  were  not  abundantly  able  to  meet  all 
their  obligations,  and  the  testimony  of  Mr.  Sawyer  is  that  the 
firm  were  solvent  They  were  laige  dealers,  and  on  the  28d  of 
August  had  other  outstanding  coffee  oontracte,  aggregating  about 
30,000  bags.  They  did  business  also  on  the  Cotton  and  Produce 
Exchanges,  and  in  the  western  and  south^n  markets,  and  in 
Germany,  Fmnce,  Belgium  and  Great  Britain. 

The  complaint  contains  this  allegation:  ^That  said  plaintiffs 
made  such  payment  under  duress  and  compulsion.  That  if  they 
had  refused  to  do  so,  they  would  have  been,  as  they  then  verily 
believed,  and  now  believe,  posted  under  the  bylaws  as  having 
failed,  whereby  all  outstanding  contracts  to  which  they  were  par- 
ties would  have  been  immediately  closed,  their  credit  both  in  this 
country  and. in  Europe  would  have  been  seriously  impaired,  and 
they  would,  in  consequence,  have  suffered  irreparable  pecuniary 
damaga"  Mr.  Sawyer  testified  tbat  they  made  the  payment  "be- 
cause we  feared  that  the  next  step  of  the  board  of  mana^rs  would 
be  to  post  us  and  discipline  us,  the  oons^uence  of  which  to  us 
would  have  been  far  more  serious  than  the  loss  of  the  $8,600." 

Was  there  any  reasonable  ground  for  such  an  apprehension  on 
the  part  of  the  plaintiffs?  Was  there  any  reasonaole  ground  for 
a  belief  that  the  board  of  managers  would  proceed  either  to 
enforce  a  decision  which  they  had  no  jurisdiction  to  pronounce, 
or  to  punish  the  plaintiffs  for  a  failure  to  comply  with  it,  by  the 
assumption  and  exercise  of  powers  which  they  did  not  possess? 
Was  ttiere  any  good  reason  for  believing  that  such  illegal  action, 
if  contemplated,  would  be  taken  before  the  plainti£b  could  take 
proceedings  to  prevent  it?  The  proo&  do  not  authorize  an 
affirmative  answer  to  either  c^  these  question& 

The  plaintiff  say  that  they  made  the  payment  believing  that  the 
board  of  managers  meditated  immediate  forcible  proceedings  by 
which  the  plaintiffs  would  have  been  irremediably  injured,  and 
that  this  was  constraint  Granted,  but  it  was  constraint  of  their 
own  creation,  unless  their  belief  was  naturally  and  reasonably  in- 
duced by  the  actions  or  intimations  of  the  board.  Here,  it  seems 
to  me,  is  the  weak  point  in  the  plaintiff's  cas6. 

M^  conclusion  is  that  the  proofs  fail  to  show  a  case  of  duress 
"within  the  rules  established  by  the  authorities  which  have  been 
cited.     The  motion  to  dismiss  is  granted. 

Francis  J£  Scottj  for  app^lts ;  Stdlivan  Jc  Oromwell,  for  resp'ts. 

Pkb  ClTRlAH. — ^The  judgment  should  be  affirmed,  with  costs, 
upon  the  opinion  of  the  referee. 
Fbesdkak,  MoAdah  and  Gildbbsleevb,  JJ.,  concur. 
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The  First  National  Bank  of  Chicago,  Besp%  v.  Bobebt  J. 
Dean  ^  ai,  AppUta 

(Ifmd  York  Superior  Court,  General  Term,  Filed  January  11, 189S,) 

WaBBHOUBBICBV— ElTOPPBL. 

Where  a  warefaoueemsn  iseoes  a  reedpt  f or  goods  which  states  on  its  face 
that  the  warehouse  is  afreeone,  and  contains  no  statement  of  any  lien  on  the 
eoods,  he  is  estopped  iherebv  from  claiming  as  against  a  bona  fide  trans- 
2sree  of  the  reeeipu  that  they  are  subject  to  a  goTemment  tax. 

Appeal  from  judffment  in  favor  of  plaintiffa 

The  action  is  by  Uie  plaintiff,  as  the  holder  of  two  warehouse 
receipts^  to  recover  damages  against  the  defendants,  who  are  ware- 
housemen, for  failure  to  deliver  to  plaintiff  the  goods  called  for 
by  said  receipts  after  demand  made  therefor. 

The  court  submitted  certain  questions  of  fact  to  the  jury  for  a. 
qpecial  finding  thereon. 

The  facts  found  by  the  jury  are  as  follows: 

FvrsL  That  the  plaintiff  did,  on  the  faith  of  the  warehouse  re-^ 
ceipts  issued  by  the  defendants,*  make  additional  advances  to- 
Meade,  Yon  Bokkeleu  i^  CSa,  so  that  their  position  would  be 
changed  for  the  worse  if  not  allowed  to  enforce  the  teoeipts  ac- 
cording to  their  legal  effect 

Second,  The  injury  aforesaid  would  amount  to  as  much  as  the 
value  of  the  goods. 

Third.  The  plaintiff  bdieved  that  the  goods  were  free  ffoods ; 
that  is,  goods  on  which  the  government  tax  had  been  paid,  and 
they  did  act  upon  that  belief  in  their  dealings  with  Meade,  Yon 
B<^kelen  k  Company. 

FouriL  The  value  of  the  goods  at  the  time  the  demand  wa& 
made  for  them  was  $1,342.60. 

Both  sides  moved  for  judgment  on  the  verdict 

The  following  is  the  opinion  of  the  court  below: 

MgAdak,  J.— Warehousemen  are  not  only  responsible  for  dam- 
ages which  arise  b^  their  tortious  acta,  but  sometimes  for  losses- 
occasioned  by  the  mnocent  mistake  of  themselves  or  their  serv- 
ants. Thus  they  are  liable  for  mtaking  a  delivery  of  goods  to  a 
person  not  entitled  to  receive  them.  Story  on  Bailments,  §  414;. 
2-  Am.  A;  Eng.  Ena  of  Law,  888,  890. 

Their  business  has  increased  with  the  evolution  of  trade  and 
commerce,  and  their  rights  and  liabilities  are  defined  by  custom 
and  by  statute,  so  that  they  are  generally  understood  by  business 
men.  They  have  for  years  issued  warehouse  receipts  for  goods 
stored  with  them,  and  the  transfer  thereof  from  one  holder  to 
another  has  been  regarded  as  a  symbolical  delivery  of  the  goods. 
These  receipts  were  not  n^otiable  at  common  law,  for  the  reason 
that  "negotiability  only  exists  in  the  case  of  absolute  promises 
for  the  payment  of  money,  a  thing  negotiable  in  itself,  and  which 
cannot  be  reclaimed  by  the  true  owner  from  any  one  who  has  re- 
ceived it  bona  fide  and  in  exchange  for  a  valuable  consideration* 
But  chattels  personal  are  wholly  unsusceptible  of  n^otiation  ift 
themselves,  and  it  was  deemed  manifestly  inconsistent  to  give  the 
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documents  which  represent  them  a  different  character."  1  Smithes 
L  a,  Am.  Ed.,  896,  896. 

To  facilitate  the  transfer  of  warehouse  receipts,  and  to  aid  trans- 
actions on  the  faith  thereof,  a  statute  was  passed  making  them 
negotiable  by  endorsement  Laws  1868,  chap.  826,  §  6.  This 
was  desired  to  protect  purchasers  and  pledgees  irrespective  of 
the  validity  of  the  tiunsfer  as  between  the  immediate  parties. 
Whitlock  V.  Hay,  58  N.  Y.,  484  To  further  protect  the  public, 
warehousemen  were  forbidden  to  issue  receipts  or  vouchers  for 
goods  Dot  actually  in  store,  and  it  is  a  penal  offense  to  issue  fic- 
titious certificates.  Laws  1858,  chap,  826 ;  Laws  1866,  chao.  440. 
Penal  Code,  §  629.  Under  these  provisions,  the  plaintiff,  oy  the 
transfer  to  it  of  the  warehouse  receipts  as  security  for  present 
and  future  advances,  became  the  owner  of  the  goods  stored,  and 
entitled  to  their  possession  without  r^ard  to  the  equities  existing 
between  the  preceding  holdera  A  lender  on  collateral  security 
is  as  much  a  purchaser  for  value  as  if  he  bought  out  and  out 
Boxborough  v.  Mesdck,  6  Ohio  St,  448 ;  2  Am.  Lead.  Oas.,  285^ 
Sthed 

The  exigencies  of  trade  called  warehouse  receipts  into  being. 
They  are  substantially  aoknowledgments  by  public  or  private- 
agents  thftt  they  have  received  m^'dmndise  from  whom  or  on  whose 
aoooant,  and  usage  has  made  l^e  poasessioD  of  such  documents 
equivalent  to  the  possession  of  the  property  itseli  Thus,  war- 
rants or  receipts  are  habitually  issuea  for  the  merchandise  de- 
posited in  the  various  warehouses ;  and  as  it  is  expressly  or  tacitly 
agreed  that  the  goods  shall  be  surrendered  if  the  warrant,  vouched 
by  the  order  or  endorsement  of  the  owner,  is  presented,  a  sale,  at- 
tended by  the  transfer  of  such  an  instrument,  is  as  efiEectual  as  if 
the  property  were  handed  over  to  the  purchaser.  This  is  a  mere- 
extension  of  the  rule  that  when  actual  delivery  is  impracticable  a. 
symbol  may  be  substituted  for  the  gooda  1  Smith's  L.  C,  8th 
ed,  1223.  "  The  goods  represented  by  the  warehouse  receipts,  in 
this  instance,  consisted  of  brandy,  on  which  a  government  tay 
was  due ;  and  if  the  receipts  had  indicated  that  the  goods  were- 
stored  in  a  bonded  warehouse,  the  plaintiff  would  have  been 
chargeable  with  notice  of  the  act  of  congress  in  regard  to  internal 
revenue,  and  it  would  have  become  part  of  the  contract  Van^ 
Schoonhoven  v.  Curlet/,  86  NT.  Y.,  187.  The  receipts,  instead  of 
stating  that  the  brandy  was  stored  in  a  bonded  warehouse,  con- 
tained a  declaration  that  they  were  stored  at  492  and  494  Green- 
wich street.  New  York  city,  and  at  the  head  of  the  receipts  is  a 
further  declaration  that  the  warehouse  492  and  494  Greenwich 
street  is  a  free  warehouse,  a  phrase  which  means  a  warehouse  for 
the  storage  of  goods  not  liable  to  or  relieved  from  bonded  duties. 

The  receipts  were  issued  to  Marschall  Spellman  &  Co.,  and 
were  by  them  transferred  to  the  Meade,  Von  Bokkelen  Company, 
of  Chicago,  Illinois,  and  that  company  at  Chicago,  aforesaid^ 
transferred  them  to  the  plaintiff  as  security  for  present  and  future 
advances ;  and  the  plaintiff,  upon  receiving  the  transfers,  made- 
frcah  advances,  exceeding  the  value  of  the  propertv  represented 
St.  Hep.,  Vol.  XLTV.        27 
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by  the  warehouse  receipts.  The  jury  so  found,  and  the  evidence 
sufficiently  sustains  their  finding.  The  representation  at  the 
head  of  the  receipts,  that  the  goods  were  stored  in  a  free  ware- 
house, estops  the  defendants  from  claiming  as  against  the  plain- 
tiff, a  bona  fide  transferee  of  the  receipts,  diat  the  brandy  was 
subject  to  a  government  tax,  upon  the  familiar  principle  that 
where  one  ot  two  innocent  persons,  that  is,  persons  each  guiltless 
of  an  intentional  wrong,  must  suffer  a  loss,  it  must  be  borne  by 
that  one  of  them  who,  by  his  conduct,  acts  or  omissions,  has 
j^ndered  the  injury  possible.     Pomeroy  Eq.  Jur.,  vol  2,  §  808. 

Equitable  estoppel  is  the  effect  of  the  voluntary  conduct  of  a 
paity  whereby  he  is  absolutely  precluded,  both  at  law  and  in 
^uity,  from  asserting  rights  which  might  perhaps  have  otherwise 
•existed,  either  of  property,  of  contract  or  of  remedy,  as  against 
another  person  who  has,  m  good  faith,  relied  upon  such  conduct, 
and  has  been  led  thereby  to  change  his  position  for  the  worse, 
and  who,  on  his  part,  acquires  some  corresponding  right,  either 
of  property,  of  contract  or  of  remedv.     Id.,  8  804. 

To  constitute  such  an  estoppel  the  following  elements  are 
essential:  "(1.)  There  must  be  conduct,  acts,  language  or 
silence,  amounting  to  a  representation  or  a  concealment  of  material 
facts.  (2.)  These  facts  must  be  known  to  the  party  estopped  at 
the  time  of  his  said  conduct,  or,  at  least,  the  circumstances  must 
be  such  that  knowledge  of  them  is  necessarily  imputed  to  him. 
(3.)  The  truth  concerning  these  facts  must  oe  unknown  to  the 
other  party  claiming  the  benefit  of  the  estoppel  at  the  time  when 
such  conduct  was  done,  and  at  the  time  when  it  was  acted  upon  by 
him.  (4).  The  conduct  must  be  done  with  the  intention,  or  at  least 
with  the  expectation,  that  it  will  be  acted  upon  by  the  other 
party ;  or  under  such  circumstances  that  it  is  both  natural  and 
probable  that  it  will  be  so  acted  upon.  (5).  The  conduct  must 
be  relied  upon  by  the  other  party,  and  thus  relying  he  must  be 
led  to  act  upon  it  (6).  He  must,  in  fact,  act  upon  it  in  such  a 
manner  as  to  change  his  position  for  the  worse."     Id.,  805. 

The  acts  of  the  defendants  contain  all  the  ingredients  necessarv 
for  an  estoppel,  and  the  jury  found  against  the  defendants  on  ail 
the  facts  required  to  make  the  estoppel  effectual.  In  a  free  ware- 
house the  warehouseman  is  the  sole  custodian  of  the  goods,  and 
when  his  charges  are  paid  the  owner  is  entitled  to  them.  In  a 
honded  warehouse  the  goods  are  in  the  joint  custody  of  the  pro- 

Erietor  thereof  and  a  storekeeper  assigned  to  it  by  the  government, 
L  S.  of  U.  S.,  §  8274;  and,  in  order  to  get  the  goods  out,  the 
owner  must  settle  with  both  the  warehouseman  and  the  govern- 
ment For  an  interesting  account  of  the  origin  and  growth  of 
the  warehouse  system  in  England  and  the  United  States,  see  2 
Kent's  Com.  (11th  ed.),  737.  The  plaintiff  could  not,  under  the 
circumstances,  be  reauired  by  the  defendants  to  pay  the  govern- 
ment tax  as  a  conaition  precedent  to  the  right  of  claiming  the 
goods  from  the  defendants,  and  the  latter  were  guilty  of  conver- 
sion in  imposing  that  as  a  condition  to  their  delivery. 

Counsel  have  discussed  at  length  the  question  whether  the  DU- 
nois  or  the  New  York  rule  is  to  govern  in  determining  whether 
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the  plaintiff  is  a  bona  fide  transferee  of  the  receipts  for  valua 
Under  the  Illinois  rule,  one  who  takes  a  negotiable  instrument  in 
good  faith  in  payment,  or  as  collateral  security  for  the  payment 
of  an  antecedent  indebtedness,  parts  with  such  value  as  entitles, 
him  to  all  the  rights  of  one  who  purchases  a  negotiable  instrument 
for  a  present  consideration  without  notice  of  existing  equities. 
Manning  v.  McGlure,  36  111.,  499;  Buiiers  v.  Hauyhwoui,  42 
id,  la 

The  goods  were  stored  in  New  York ;  the  contract  was  made  in 
that  state,  and  was  to  be  performed  there,  and  the  plaintiff  is  in 
the  forum  of  that  state  seeking  to  enforce  the  obligation  against 
the  defendants,  who  reside  there,  so  that  both  the  lex  loci  and  lex 
fofti  unite  in  requiring  the  rights  and  obligations  of  the  parties  to- 
be  determined  exclusively  by  the  laws  of  this  state.  Hallgarten 
V.  Oldham,  135  Mass.,  1;  Guillander  v.  BoweU,  36  N.  Y.,  657; 
LoftuM  v.  Bank,  133  Penn.  State,  97 ;  Keller  v.  Paine,  107  N.  Y.,. 
83 ;  11  St.  Rep.,  380 ;  Warner  v.  Jaffray,  96  N.  Y,  248 ;  Dickin- 
son v.  Edwards,  77  id.,  573 ;  Wayne  Go.  Bank  v.  Low,  81  id,  566- 
It  cannot  be  that  if  a  negotiable  obligation,  made  in  this  state,  is- 
there  transferred  for  a  pi^ecedent  debt,  the  transferee  is  not  a  bona 
fide  holder  to  shut  out  equities  in  favor  of  the  maker ;  and  yet  i£ 
die  obligation  is  transferred  in  Illinois,  to  a  resident  of  that  state, 
oar  courts  must  ignore  the  rule  adopted  in  this  state,  and  follow 
that  prevailing  in  Illinois,  and  shut  out  the  equities.  Any  such 
doctrine  would  be  an  unjust  discrimination  in  favor  of  non-resi- 
deots  against  residents  of  our  own  state  inconsistent  with  every 
principle  of  comity  or  notion  of  uniform  justice,  and  cannot  pre- 
vail As  against  the  Meade,  Yon  Bokkelen  Company,  its  obliga- 
tions might,  in  a  proper  action,  be  determined  by  the  laws  of 
Illinois,  because  its  enaorsement  (which  is,  to  an  extent,  an  inde- 
pendent contract)  was  made  and  delivered  there,  and  it  cannot 
object  that  its  obligation  is  determined  according  to  the  law  of  the 
place  where  it  was  entered  into.  Story  Oonfl.  of  Law,  §  287a  f 
Weil  V.  Lange,  6  Daly,  549 ;  2  Am.  and  Eng.  Ena  of  Law,  329^ 
330.  Under  the  finding  of  the  jury,  which  is  satisfactorily  sus- 
tained by  the  evidence,  the  plaintitf  became  a  bona  fide  owner  of 
the  warehouse  receipts,  under  the  laws  of  this  state,  as  declared  in 
Coddingion  v.  Bay,  20  Johns.,  637,  and  kindred  cases,  so  that  it  is- 
of  little  practical  moment  whether  the  Illinois  or  the  New  York 
rule  is  to  control. 

The  plaintiff  became  the  owner  and  holder  of  the  two  receipts, 
and  entitled  to  the  possession  of  so  much  brandy  stored  in  a  free 
warehouse,  with  title  unimpaired  by  equities  existing  between 
prior  holdera  The  defendants  having  refused  to  give  up  the 
brandy  are  liable  for  the  value  thereof  as  assessed  by  the  jury, 
$1,342.50,  with  $98.50  interest  thereon,  making  together  $1,441 ; 
and  for  this  amount  the  plaintiff  is  entitled  to  judgment 

Hatch  cfe  Warren,  for  applts ;  Peckham  <k  Tyler,  for  resp*t 

Pbr  Curiam. — The  judgment  is  affirmed,  with  costs,  on  the 
opinion  of  the  court  below. 
Frsbdman  and  Gildbrsleeve,  JJ.,  concur. 
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Fbederick  p.  Forsteb,  Pl'flE,  v.  David  Scott,  Deft 

{Neu>  York  Superior  Court,  General  Term,  Filed  January  16,  1S92,) 

1.  SmINBMT  DOMAIK — CONBTITUnONAL  LAW. 

The  provisions  of  the  Consolidation  Act  in  relation  to  street  openings 
are  constitutional,  because  they  relate  to  the  exercise  of  the  power  of  emi- 
nent domain,  which  implies  that  private  property  shall  not  be  taken 
"  without  just  compensation." 

2.  Sake— FiLiMtt  of  map. 

The  mere  filmg  of  the  map  in  street  openiog  proceedings  areatos  no  lien 
or  incumbrance  upon  the  owner's  title. 

Case  agreed  upon  in  a  controversy  submitted  without  action, 
pursuant  to  §  1279  of  the  Coda 

Forster  &  SpeiVy  for  pl'flE ;  R.  K  I/ynde^  for  deft 

Mo  Adam,  J. — The  acts  under  which  the  map  of  the  contem- 
plated street  opening  was  filed  are  constitutional,  because  relating 
to  the  exerdae  of  the  power  of  eminent  domain,  which  implies 
that  private  property  shall  not  be  tajsen  **  without  just  compensa- 
tion.' Const.,  art  1,  §§  6,  7.  This  is  in  accord  witJi  the  rulings 
in  the  Furman  street  case,  17  Wend.,  649,  approved  by  the  court 
of  errors,  and  in  the  One  Hundred  and  Twenty-seventh  street  case^  56 
How.  Pr.,  60.  The  filing  of  the  map  is  a  preliminary  step  in  the 
exercise  of  the  right  of  eminent  domain  that  may  or  may  not  pro- 
ceed further.  The  right  of  the  public  to  exercise  such  authority 
and  to  condemn  lana  for  roads,  streets  and  highways  has  never 
been  denied.  It  is,  as  Puffendorf  calls  it,  the  "  exercise  of  trans- 
cendental propriety,"  as  if  the  sovereign  thereby  resumes  possess- 
ion of  that  which  had  been  previously  granted  to  the  subject  upon 
the  condition  that  it  might  oe  a^in  resumed  to  meet  the  necessi- 
ties of  the  sovereign.  Puffendorf,  B.  8 ;  C.  5,  §  S  ;  Fletcher  v, 
Peck^  6  Cranch,  87.  The  acts  in  question  do  not  attempt  to  r^u- 
late  private  property,  and  do  not  interfere  with  the  use  thereof. 
The  filing  of  the  map  is  merely  notice  to  whom  it  may  concern  of 
an  intention  to  open  a  street  at  a  place  indicated.  It  does  not 
■divfflt  the  owner  8  title,  and  in  no  way  incumbers  or  impairs  it, 
until  the  proceedings  provided  by  the  statute  have  been  taken  for 
the  purpose  of  condemning  the  premises,  and  these  proceedings 
may  never  be  taken,  and  the  streets  laid  down  by  the  map  never 
opened  for  public  use.  Wagner  v.  Perry^  47  Hun,  518 ;  15  St 
Eep.,  8 ;  In  re  Dept  Public  Parks,  60  N.  Y.,  319.  To  hold  the 
title  divested  or  impaired  by  the  filing  of  the  map,  would  imply  a 
present  right  to  compensation  for  the  supposea  injury,  a  claim 
^hich  would  be  both  premature  and  untenaole. 

The  title  is  in  nowise  impaired ;  for  the  owner  of  the  property 
may  use  it  as  he  pleases,  notwithstanding  the  filing  of  the  map,  for 
any  legal  purpose  to  which  it  may  be  devoted.  If,  however, 
after  the  constructive  notice  arising  from  the  filing  of  the  map,  he 
voluntarily  changes  the  property  by  putting  an  artificial  structure 
or  value  upon  it,  he  does  so  at  his  peril,  and  may  have  difficulty 
in  compelling  the  corporate  authorities  to  reimburse  the  expendi- 
ture so  made.     Whether  paying  for  the  land,   without  the  im- 
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provements  made,  after  the  filing  of  the  map,  is  "  just  compensa- 
tion "  within  the  meaning  of  the  constitutional  provision  on  the 
isabject,  is  a  question  which  will  more  appropriately  arise*  when 
the  issue  as  to  compensation  comes  up.  It  is  not  directly  before 
the  court  now.  The  constructive  notice  arising  from  the  filing 
of  the  map  affects  all  whom  it  may  concera,  ownersi  mortgagees 
and  parchasers  alikei  It  is  matter  of  public  concern.  It  is  not 
a  fact  the  owner  is  bound  to  communicate  to  a  purchaser,  nor 
18  the  suppression  of  it  fraudulent  Wagner  v.  Perry,  supra. 
The  filing  of  the  map  is  in  uo  mann^,  nor  to  any  extent,  a  de- 
fect of  title,  cloud  on  tlie  title  or  incumbranca  It  is  not  a 
<;laim  antagonistic  to  the  owner,  but  in  harmonv  with,  and  in 
recognition  of,  his  title.  If  the  property  should  eventually]  be- 
taken, as  any  private  propertv  may  for  public  use,  the  *'just 
•compensation"  which  must  be  awarded  will  presumably  be 
equivalent  to  the  property  taken,  and  there  will  consequently  be 
no  loss  to  anyone.  If  the  purchaser  sees  fit  to  add  an  artificial 
value  to  the  property  by  building  upon  it,  he  has  the  right  to 
•do  80,  no  one  can  restrain  him,  the  property  will  be  his  to  do 
what  he  pleases  with.  If  the  ETtreet  is  ultimately  cut  through, 
he  may  claim  compensation  for  his  improvements,  and  if  it  is 
■disallowed  he  will  then  be  in  a  position  to  test  the  constitu- 
tiotiality  of  those  portions  of  the  acts  which  prcfvide  no  compen- 
sation for  erections  made  after  the  filing  of  the  map.  Those 
questions  do  not  call  for  authoritative  decision  now. 

If  the  plaintiff  bad  built  upon  his  lot  after  the  filing  of  the 
map,  and  contracted  to  convey  both  house  and  lot,  a  serious 
<lue8tion  would  have  been  presented  whether  it  would  not  be  too 
inequitable  to  compel  the  vendee  to  take,  Pomeix)y's  Eq,  Jur.,  §§ 
1404, 1405,  but  that  qu^tion  does  not  arise  here,  as  the  lot  is 
vacant  and  unimproved. 

The  sale  was  not  made  by  order  of  the  court,  but  by  voluntary 
contract  of  the  parties,  and  the  plaintiff  is  entitled  to  have  it  en- 
forced unless  objections  more  substantial  than  have  appeared  here 
are  presented  against  the  application.  We  deem  it  sufficient  for 
the  present  to  decide  (1.)  that  for  the  purposes  of  this  case  as  sub- 
mitted the  statutes  under  which  the  map  was  filed  are  constitutional 
and  that  the  plaintiff  h:ts  good  title  to  the  property  he  contracted 
to  convey;  (2.)  that  there  is  no  lien  or  incumbrance  on  it  created 
by  the  statutes  to  which  our  attention  has  been  called ;  and  (3.) 
that  the  plaintiff  is  entitled  to  judgment  that  the  defendant  take 
the  title  tendered,  and  pay  the  sum  of  $1,000  without  costs,  accord- 
ing to  the  t^rms  of  the  submission. 

Frbedman  and  Gildersleeye,  JJ.,  concur. 

Mary  R  Bradley,  Resp  t,  v.  Isaac  Walker,  App'lt 

(Fm»  York  Superior  Court,  General  Term,  Filed  January  29,  189t,) 

1.  YeITDOR  AHD  PDRCHABBR— RbSTRICTIVB  OOT1BNANT8. 

Wboerer  purcfaaaes  real  estate  with  notice  of  any  equity  attaching  to  it, 
bavB  subject  to  that  equity.  He  must  conform  to  the  mode  of  occupation 
ana  uae  of  the  estate,  however  restricted,  that  was  enjoined  upon  or 
attached  to  his  grantor. 
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2.  Samk— Notice. 

The  record  of  a  covenant  agreement  containing  such  restriction  is  notice 
thereof  to  a  subsequent  purch^r,  even  though  not  properly  recorded  as 
to»said  purchaser's  grantor  on  account  of  her  defective  acknowledgment. 

8.  CoBTB— Extra  ALLOW ANCB. 

In  an  action  for  an  injunction,  where  there  is  no  evidence  of  the  subject 
matter  involved  and  the  amount  claimed  as  damages  was  $1,000  and  there- 
was  no  recovery  beyond  ccsts,  HM,  that  an  extra  allowance  of  #250  Is 
erroneous. 

Appeal  from  a  judgment  of  the  special  term. 
Benry  Hoyt^  for  app  It ;  Oeorge  W.  OotteriU,  for  resp't 

GiLDERSLEEYE,  J. — Bj  a  judgment  of  the  court  below  the  de- 
fendant was  enjoined  from  erecting  and  maintaining  structures  ioi 
front  of  his  premises  in  violation  of  a  covenant  agreement  en- 
tered into  by  prior  owners  of  this  and  adjacent  property,  reserv- 
ing a  space  of  eight  feet  in  front  of  the  street  lina 

The  questions  of  law  involved  in  this  case,  and  requiring  con- 
sideration for  its  proper  determination,  were  all  substanUally  de- 
cided by  a  former  general  term  of  this  court,  on  an  appeal  fron^ 
the  order  vacating  the  injunction  granted  at  the  inception  of  the 
action.  See  BrMley  v.  WaJker^  opinion  by  McAdam,  J.,  39  St 
Rep.,  268. 

In  the  above  mentioned  opinion,  the  question  of  the  defendant's, 
notice  of  the  agreement  is  not  f  ull v  discussed ;  and  the  claim  of 
his  learned  counsel  that,  on  the  former  appeal,  it  was  assumed 
that  the  defendant  purchased  the  premises  with  notice,  is  not  w  ith- 
out  foundation.  We  now  propose  to  discuss  this  quention,  and 
also  give  attention  to  the  alleged  error  in  granting  plaintiff  an 
allowance  of  $250.  We  hold  the  former  general  term  opinion  to 
be  decisive  of  all  other  material  matters  hereia 

Whoever  purchases  real  estate  with  mtice  of  any  equity  attach- 
ing to  it,  buys  subject  to  that  equity.  He  must  conform  to  the 
mode  of  occupation  and  use  of  the  estate,  however  restricted,  that 
was  enjoined  upon  or  attached  to  his jerantor.  Bradley  v.  Walker^ 
supruy  and  authorities  there  cited.  The  notice  may  be  implied 
from  circumstancea  In  Tallmadge  v.  East  River  iSfc.,  2  Duer,  614, 
affirmed  26  N.  Y.,  106,  the  court  held  "  that  the  uniformity  of  the 
position  of  all  the  houses  on  St  Mark's  place  was  probably  suflS- 
cient  alone  to  put  the  defendant  on  inquiry."  See  also  JdaxweU 
V.  Banky  3  Bosw.,  124 ;  PerJdna  v.  Coddingtoriy  4  Bob.,  647 ;  Greene 
V.  CteighUm,  7  R  L,  1. 

The  house  in  question  and  the  adjoining  houses  in  the  same 
block  are  actually  set  back  eight  feet  from  the  line,  and  have  re* 
mained  so  for  many  years.  The  large  open  space  thus  allowed  in 
front  of  these  houses  is  not  usual  in  the  city  of  New  York,  and  is 
of  itself  a  circumstance  that  might  well  put  the  purchaser  on  in- 
quiry. In  Tallmadge  v.  East  River  Bk,  supra^  the  notice  was  not 
wholly  by  implication.  There  was  testimony  in  the  case  that 
justified  a  finding  of  actual  notice.  Nevertheless,  the  case  is  au- 
thority in  support  of  the  doctrine  for  which  we  here  contend. 
But  in  the  case  at  bar  the  fact  of  the  notice  does  not  rest  upon  an 
implication  from  circumstances  above  set  forth. 
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The  covenant  agreement  under  consideration  here  was  regularly 
recorded,  and  this  in  and  by  itself  was  notice.  This  court,  iu 
KendaU  v.  Nubvhr^  46  Super.  Ct.,  542,  Freedman,  J.,  writing  the 
opinion,  aflSrmed  at  general  term,  46  Super.  Ct,  544,  held  that  "a 
mortgagee  employing  an  attorney  to  make  searches,  i»«pare  re- 
leases, eta,  is  chargeable  with  knowledge  of  a  recoroed  convey- 
ance, though  the  fact  was  not  communicated  to  him  by  the  attorney. 
The  presumption  is  that  the  attorney  found  the  record  in  dis- 
charge of  his  professional  duty,  and  the  presumption  becom.es 
<x)ncTu8ive  by  the  attorney's  omission  to  testify  to  the  contrary 
when  called  as  a  witness."  In  the  case  at  bar  the  defendants  at- 
torney was  present  and  conducted  the  trial,  but  remained  mute  on 
this  point  Notice  to  an  attorney  in  the  investigation  of  a  title  is 
notice  to  his  client  See  Oriffiih  v.  Chriffiih^  9  raige,  815 ;  Weeks 
on  Attorneys,  407,  §  287.  rurchasers  must  be  deemed  to  know 
every  fact  disclosed  by  the  instruments  of  record  aflfectihg  the 
property  purchased ;  and  the  fact  of  such  purchasers  not  having 
actual  notice  will  not  relieve  them  from  obligations  imposed  by 
said  instruments.  A  purchaser  must  be  presumed  to  examine 
every  recorded  deed  or  instrument  forming  a  part  of  it  See  Acer 
v.  WestcoU,  46  N.  Y.,  884;  MePheram  v.  BoUtns,  107  id.,  822  ;  12 
St  Rep.,  488. 

If  it  is  held  that  the  agreement  was  not  properly  recorded  as 
to  defendant's  grantor,  Mrs.  Alvoni  on  account  of  her  defective 
acknowledgment,  inasmuch  as  it  was  properly  recorded  as  to 
the  other  parties  to  the  agreement  the  defendant  could  not  in  law 
see  a  part. without  the  whole,  and  ho  would  thereby  have  actual 
notice  through  his  attorney  who  searched  the  title.  See  2  Pome- 
ro/s  Eq.  Juria,  16,  17,  92. 

With  regard  to  the  granting  of  an  extra  allowance  of  $250,  we 
think  the  court  below  fell  into  error. 

Subdivision  2  of  |  8253  of  the  Code  provides  that  an  extra 
allowance  may  be  given  "in  any  other  case"  (other  than  an  ac- 
tion to  foreclose  a  mortgage),  "specified  in  thisfeection,  a  sum  not 
exceeding  five  per  centum  upon  the  sum  recovered,  or  claimed,  or 
the  value  of  the  subject  matter  involved." 

In  the  case  at  bar  there  is  no  evidence  of  the  value  of  the  sub- 
ject matter  involved,  and  no  sum  recovered  beyond  th^  costs  and 
extra  allowance ;  while  the  amount  claimed  as  damages  is  $1,000, 
five  per  centum  of  which  would  be  less  than  the  $250  granted  as 
extra  allowance  by  the  court  below.  Thus,  in  any  view  of  the 
case,  the  granting  of  the  extra  allowance  of  $250  was  improper. 
*  Where  the  subject  matter  involved  is  not  capable  of  a  monev 
value,  or  the  value  is  not  shown,  an  allowance  is  not  authorized. 
See  Gonaughty  v.  Saratoga  Go^  Bank,  92  N.  Y.,  401 ;  People  v.  AW. 
&  Su8.  R  R  Co.,b  Lans.,  25 ;  Coates  v.  Ooddard,  84  Super.  Ct, 
US;  Munro  v.  Smith,  23  Abb.  N.  C,  275;  25  St  Eep,  624. 

This  error,  however,  is  one  that  can  be  remedied  without  re- 
versing the  judgment,  which,  in  all  other  respects,  is  fully  war- 
ranted. 

We  are  of  the  opinion  that  the  judgment  must  be  modified  by 
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deducting  therefram  the  sum  of  $250|  and,  as  thus  modified  the 

^igment  appealed  from  is  affirmed,  with  costs. 

^REEDMAN  and  QiLDKRSLSEYE,  JJ.,  concur. 


jndgn 
Fr 


William  Spbrb,  Jr,  Besp't,  v.  Ths  Mbtbopolitan  ELsyATBi> 
Railway  Oo.  et  al,  Applts. 
{New  York  Superior  Ooutt,  General  Term,  Filed  January  t9,  1899,) 

1.  Railroad^SIlbyatbd— Damaoss— Bbkefits. 

Evidence  of  a  Dlaintifl  that  his  store  is  darkened  by  passing  trains  and 
that  he  is  annoyed  by  cinders,  smoke  and  smells  is  not  sufficient  to  sustain 
a  finding  of  fee  damage,  where  his  expert  testifies  that  the  value  of  prop- 
erty on  the  block  Where  the  premises  are  located  has  increased  nsuch  more 
relatively  since  the  building  of  the  road  than  corresponding  propertv  on 
the  same  block  on  the  next  avenue,  and  that  the  operation  of  we  roaa  has- 
made  that  portion  of  the  avenue  more  desirable  for  business  purposes. 

2.  Same— iHJUNcnpN— Judgment. 

Where  the  referee  finds  the  damages  to  the  fee  value  to  two  separate  and. 
distinct  pocrcels  of  propertr,  a  Judgment  restraining  the  operauon  of  the 
road  in  front  of  one  of  said  parcels,  except  upoa  pavment  of  a  sum  equaL 
to  the  aggregate  damages  to  both,  is  erroneous;  but  the  error  m^  be 
cured  by  modifying  the  Judgment  on  appeal  in  this  respect. 

Appeal  from  a  judgment  entered  February  11, 18&1,  tipon  a. 
report  of  a  referee,  which  awards  plaintiff  $1,457  past  damages, 
sustained  by  htm  on  aocoant  of  the  masnteoance  aaa  operation  of 
defendants'  devated  railroad  in  front  of  hig  premises,  Na  926 
Sixth  avenue,  besides  $280.18,  costs  of  the  action.  The  judg- 
ment further  enjoins  the  defendants  from  maintaining  or  using 
their  elevated  railroad  structure,  or  operating  their  railroad  thereon, 
in  front  of  said  premises,  No.  926  Sixth  avenue,  except  on  the 
payment  to  plaintiff  of  $3,160  as  the  price  of  so  much  of  hia 
property  in  the  street  as  has  been  taken  by  defendants. 

This  action  covered  two  separate  parcels,  viz.:  Noa  624  and 
926  Sixth  avenna  The  lea^ea  r^eree  apportioned  the  damiages 
as  follows : 

Na  624  Sixth  avenue: 

Rental  damage None 

Value  easemente $800' 

Na  926  Sixth  avenue: 

Rental  damages $1,457 

Value  easements. 2,350' 

Davies  A  BapaUo,  for  applts ;  Edwin  M,  Fdi^  for  resp^t 

GiLDERSLBBVE,  J. — We  will  first  consider  the  judgment  herein 
BO  far  as  it  relates  to  the  premises  No.  624  Sixth  avenua  The 
evidence  does  not  support  the  finding  of  a  fee  damage  of  $800. 
This  action  was  commenced  May  8,  1889.  From  the  undisputed 
evidence  it  appears  that  the  plaintiff  bought  the  property  on  Sep-^ 
tember  1,  lo85,  seven  years  after  the  railroaa  was  ouilt,  for 
$32,900;  that  it  was  occupied  by  an  old  building  worth  about* 
$6,600,  which  plaintiff  pulled  down ;  that  plaintiff  erected  in  place 
thereof  a  new  building  at  a  cost  of  about  $15,000 ;  that  the  fair 
value  of  the  property  when  this  action  was  tried  was  at  least  the 
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s\xm  of  $41,000.  The  appraisers  for  the  Emigrant  Industrial 
Savings  Bank  placed  the  value  at  from  $40,000  to  $45,000.  De- 
ducting $6,000,  the  value  put  upon  the  old  building,  from  the 
purchase  price,  we  find  that  the  lot  cost  the  plaintiff  $26,000 ;  and 
when  we  add  to  this  sum  $15,000,  the  cost  of  the  new  building, 
we  find  the  plaintiff's  outlay  for  the  property  to  be  exactly  $41,- 
000.  Plaintiff's  expert  testified  -  that  the  value  of  property  on 
the  block  where  No.  624  is  located  has  increased  much  more  rela- 
tively since  the  building  of  the  road  than  corresponding  property 
on  the  same  block  on  Seventh  avenue ;  that  the  olock  is  very  de- 
sirable for  business ;  that  the  maintenance  and  operation  of  the 
road  has  made  tdiat  portion  of  Sixth  avenue  which  includes  the 
property  in  question  more  desirable  for  business  purposes. 

The  only  evidence  that  indicates  any  disadvantages  to  the  plaint- 
iff  by  the  maintenarfce  and  operation  of  defendants'  structure  in 
front  of  these  premises  is  his  own  statement  to  the  effect  that  the 
running  trains  darken  the  store  when  they  pass,  iand  that  he  is  an- 
noyed by  cinders,  smoke  and  smella  We  are  of  the  opinion  that 
a  fair  conclusion  from  all  the  evidence  is  that  the  special  benefits 
accruing  from  the  operation  of  the  road  offset  any  disadvantages 
that  may  exist,  and  that  the  property  is  worth  more  with  the  road 
there  than  it  would  be  without  it  No  proof  was  offered  as  to 
property  in  localities  off  the  line  of  the  railroad  by  way  of  com- 

SarLson.  We  fail  to  find  in  the  affinnative  testimony  any  evi- 
ence  that  warrants  a  recovery  bv  the  plaintiff. 
For  the  foregoing  reasons,  we  thiivk  it  was  error  for  the  learned 
referee  to  refuse  to  find,  as  requested,  "  That  the  special  benefit 
accruing  to  the  premises  known  as  number  624  Sixth  avenue,  from 
the  maintenance  and  operation  of  the  said  railroad  in  front  there- 
of, is  equal  to  and  omets  4he  disadvantages,  if  any,  resulting 
from  the  maintenance  and  operation  of  defendants'  railway." 

The  judgment  herein  further  awards  to  plaintiff  the  sum  of 
$1,457,  and  costs,  as  past  damages,  for  the  injuries  to  No.  926  Sixth 
avenne,  and  enjoins  the  defendants  from  maintaining  or  using 
their  elevated  railroad  structure,  or  operating  their  railroad  there- 
on, in  front  of  said  No.  926  Sixth  avenue,  except  on  the  payment 
to  plaintiff  of  $8,150,  as  the  price  of  so  much  of  the  property  in 
the  street  as  has  been  taken  by  defendanta  The  learnea  referee 
fixed  the  value  of  the  easements  taken  from  No.  926  Sixth  ave- 
nue at  $2,850,  and  the  judgment  fixes  the  amount  that  the  de- 
fendants have  the  option  of  paying,  in  avoidance  of  the  injunc- 
tion, at  $8,160.  This  latter  sum  is  the  aggregate  value  of  the 
easements,  as  found  by  the  referee,  taken  from  both  premises  No. 
926  and  No.  624  Sixth  avenue,  located  about  sixteen  blocks 
apart  The  defendants  are  not  enjoined  from  operating  their  rail- 
road in  front  of  Na  624  Sixth  avenua 

The  judgment,  therefore,  imposes  upon  the  defendants  in 
respect  to  the  premises  which  were  the  basis  for  the  injunction,  a 
greater  burden  than  the  referee  imposed.  This  is  unjust  and  can- 
not be  maintained  upon  principle  or  authority.  The  facts,  how- 
<Ter,  having  been  fully  found,  this  error  may  be  cured  by 
Sr.  Rep.,  Vol.  XLIV.        28 
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modifying  the  judgment  to  conform  to  them.  Price  v.  Prioe,  88- 
Hun,  482;  HamiUan  v.  Manhattan  A  Cb.,  58  N.  Y.  Super.  Ct, 
17;  80St  Bap,  17. 

With  regard  to  No  926  Sixth  ayenue,  we  are  of  opinion  that 
the  evidence  sustains  the  finding  of  the  referee.  We  find  no 
errors  in  the  admissiop  or  exclusion  of  evidence  that  are  of  suffi- 
cient impcMrtance  to  require  consideration. 

.  For  the  reasons  above  indicated,  the  judgment  must  be  modi- 
fied by  deducting  the  sum  of  $800,  the  sum  awarded  as  damages- 
\p  the  easements  of  Na  624  Sixth  avenue,  from  the  sum  of 
$8,150,  the  sum  required  to  be  paid  by  defendants  to  the  plaintifi^ 
and  by  directing  the  defendants  to  pay  to  the  plaintifE  the  sum  of 
$2,350  only  in  avoidance  of  the  injunction ;  and,  as  thus  mod- 
ified, the  judgment  is  affirmed,  with  oo8t& 

DuGBO,  J.,  concurs  in  result 

BiCHARD  Dbeves,  Rcsp't,  V.    The  Matob,    etc.,    of   Nbvt 

York,  Applet 

(N0W  York  duperior  Ckmrt,  General  Term,  Filed  January  29, 189$,) 

OoNTBACT— New  York  cttt— Pebformabob. 

Where  a  contract  with  the  city  provides  that  the  contractor  shall  com- 
menoe  work  on  snch  day  as  the  coramisBioners  shall  designate,  and  pro- 
gress the  same  so  as  to  complete  on  or  before  three  calendar  months,  and 
no  day  is  designated  by  such  officers,  the  contractor's  time  does  not  begin 
to  run,  and  the  city  cannot  comi^ain  that  the  work  was  not  completed 
within  thrae  calendar  months  from  the  beginning  of  the  work. 

Appeal  from  a  judgment  entered  on  the  verdict  of  a  jury  in 
favor  of  plaintiff,  and  from  an  order  denying  defendants'  motion 
for  a  new  trial. 

WiUiam  K  Clark,  for  applt;  Thornton,  Earle  d  Kiendl,  for 
resp^t 

GiLDERSLEEVB,  J. — This  actioD  was  brought  to  recover  the 
sum  of  $2,249,  with  interest,  oeing  the  balance  allied  to  be  owing^ 
to  plaintiff  by  defendants,  under  a  contract  that  plaintiff  made 
wiUi  defendants  to  erect  a  cottage  in  Mount  Morris  Park,  for  the 
sum  of  $5,650.  The  defense  thereto  9et  up  by  defendants  is  that 
the  plaintiff  did  not  perform  his  work  within  three  calendar 
months,  as  required  by  his  contract,  and  did  not  complete  the 
work  until  about  May  20,  1889 ;  and  that  therefore  the  plaintiff" 
was  in  default  lOS  days,  for  which  time  he  was  charged  by  de- 
fendants $20  per  day  as  damages,  making  $2,060,  which  tlie  de- 
fendants seek  to  ofi^et  against  the  claim  made  by  plaintiff,  and 
declare  themselves  ready  and  willing  to  pay  the  balance  of 
$189. 

The  material  parts  of  the  contract,  important  for  consideration 
here,  are  as  follows : 

"(D)  And  the  said  party  of  the  second  part  (the  plaintiff) 
hereby  further  agrees  that  he  will  commence  the  aforesaid  work 
on  such  day,  and  at  such  place  or  places,  as  the  comniissioners  of 
the  Department  of  Public  Parks  may  designate,  and  progress- 
therewith  so  as  to  complete  the  same  in  accordance  with  this 
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agreement,  on  or  before  the  expiration  of  three  calendar  months, 
not  iocluding,  however,  such  time  as  the  prosecution  of  the  whole 
work  may  be  suspended  by  written  order  of  the  said  commission- 
ers of  the  Department  of  rublic  Pai'ks. 

"(E)  In  case  the  said  party  of  the  second  part  shall  fail  to  fully 
and  entirely,  and  in  conformity  with  the  provisions  of  this  agree- 
ment, perform  and  complete  the  said  work,  and  each  and  every 
part  and  appurtenance  thereof,  within  the  time  hereinbefore  limit^ 
for  such  performance  and  completion,  or  within  such  time  as  the 
same,  in  accordance  with  the  provisions  of  this  agreement,  shall 
be  increased  or  diminished,  the  said  party  of  the  second  part  shall 
and  will  pay  to  the  said  parties  of  the  first  part  (defendants) 
twenty  dollars  for  each  ana  every  day  that  he,  the  said  party  or 
the  second  part,  shall  be  in  default,  which  said  sum  of  twenty 
dollars  per  day  is  hereby  agreed  upon,  fixed  and  determined  by 
the  parties  hereto  as  the  damages  which  the  parties  of  the  first 
part  will  suffer  by  reason  of  such  default,  and  not  by  way  of 

Senalty.  And  the  said  parties  of  the  first  part  shall  and  may  de- 
uct  the  said  sum  of  twenty  dollars  per  day  out  of  any  moneys 
that  may  be.  due  or  become  due  to  the  said  party  of  the  second 
part  under  this  ^reement" 

A  careful  review  of  the  testimony  fails  to  disclose  any  evidence 
that  the  commissioners  of  public  parks,  or  any  one  for  them,  ever  de- 
signated the  day  on  which  plamtiff  was  to  begin  the  work,  or 
ever  gave  him  notice  to  commence  the  work;  but,  on  the  contrary, 
the  plaintiff  affirmatively  testifies  that  no  day  was  designated  on 
which  to  commence  tjie  work. 

Inasmuch  as  the  defendants  were  in  default,  in  neglecting  to 
fix  a  day  for  the  commencement  of  the  work,  they  cannot  complain 
of  the  default  of  the  ^plaintiff  in  failing  to  complete  the  job  in 
ihree  calendar  months  from  the  beginning  of  the  work.  If  the 
defendants  seek  to  hold  the  plaintiff  to  the  strict  letter  of  the 
contract,  they  are  debarred  from  objecting  to  the  plaintiff's  hold- 
ing them  to  an  equally  strict  construction  of  the  contract  No 
day  having  been  fixed,  the  plaintiff's  time  never  began  to  run. 

It  is  conceded  that  plaintiff  fully  perfornieid  all  the  work  he 
was  to  do,*and  defendants'  only  objection  is  that  he  did  not  com- 
plete the  job  within  three  months  from  the  time  of  beginning. 
The  plaintiff  was  delayed  for  a  long  period  by  the  neglect  of  the 
boara  of  health  to  give  a  necessary  permit,  through  no  fault  of 
the  plaintiff,  and  also  by  inclement  weather  which  rendered  it 
almost  impossible  to  contmue  the  work.  If  we  deduct  tlie  time 
lost  through  these  two  causes  we  find  that  the  plaintiff  com- 
pleted the  work  within  the  three  months  required  by  the  contract 

There  are  no  errors  in  the  admission  or  exclusion  of  evidence 
of  sufficient  weight  to  warrant  a  reversal  of  the  judgment ;  and 
the  charge  of  the  learned  trial  judge,  taken  as  a  whole,  fairly  and 
properly  presented  the  case  to  the  jury,  with  due  regard  to  the 
rights  of  the  defendants. 

For  the  reasons  above  indicated,  the  judgment  and  order  ap- 
pealed from  are  affirmed,  with  costs. 

Frbsdmak,  J.,  concura 
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BiCHABD  Williams  tt  al,  Besp'tB,  t;.  Daniel  Boehan  et  al, 

Applta 

(New  T&rk  av/perior  Court,  General  Term,  Filed  January  29, 1892.) 

!•  COHTlLkOT— BuiLDOH»  — YAmiABCB   BBTWBEN    QBIGINAL    AHD  WOBUNG^ 
FLAKB. 

Def endanU  entered  into  a  contract  to  alter  certain  buildings  for  plaintiffs 
for  a  certain  price,  based  on  the  plans  and  specifications  alone.  After 
they  had  done  part  of  the  preparatory  work  they  reeeiyed  the  working 
•plan}»,  which  they  claimed  were  mat^ially  diHerent  from  those  on  which 
they  estimated,  and  which  hurgely  increased  the  cost,  and  they  therefore 
abandoned  the  work.  In  an  action  for  breadi  of  the  contract  they 
counterckiimed  for  the  worit  they  had  done.  Held,  that  if  there  was  a 
material  variaooe  defendants  were  justified  in  abandoning  the  conftnct 
and  were  entitled  to  recover  on  their  counteiclaim. 

2.  Samb— Chabce—Harmlbsb  xbbob. 

The  court  charged  that  if  there  was  a  material  variance  defendants 
could  either  go  on  with  the  contract  or  go  off ;  that  they  chose  to  go  off 
and  that  was  an  end  of  their  counterclaim.  Held,  error;  but  that  as  the 
verdict  in  favor  of  plaintiffs  established  that  there  was  no  material  vari- 
ance, such  error  was  not  available. 

Appeal  from  a  judgment  entered  on  a  verdict  of  a  jury  ia 
favor  of  the  plaintiffs,  and  from  an  onler  denying  defendants' 
motion  for  a  new  trial. 

Lachinany  Morgenthau  <t  Ooldsmithy  for  app'lts ;  M.  Owen  Bdberlay 
for  resp'ta 

Gildersleeve,  J. — This  action  was  brought  to  recover  dam- 
ages for  the  breach  of  a  building  contract  Messrs.  King  k  Small,, 
architects,  at  the  request  of  plaintiflEs,  had  prepared  plans  and 
specifications,  setting  forth  the  character  and  extent  of  the  mason 
and  stone  work  required  to  be  done.  Theae  plans  and  specifica- 
tions were  ^ven  into  the  possession  of  the  defendants  to  enable 
them  to  estimate  the  cost  of  the  work,  and  make  a  bid  therefor. 
The  defendants  had  no  other  information  as  to  the  nature  of  the 
work  or  materials  necessary  for  the  same.  Their  estimate  was 
based  thereon,  and  tbey  agreed  with  plaintife  to  do  the  work  for 
15,827,  "  in  accordance  with  said  plans  and  specifications."  The 
work  consisted  of  alterations  for  the  pujipose  of  changing  certain 
dwellings  into  stores.  The  defendants  entered  upon  the  per- 
formance of  their  contract  by  commencing  to  take  down  the 
fronts  of  the  dwellings  and  doing  such  preliminary  work  as  was- 
necessary  before  the  work  of  reconstruction  called  for  by  the  plans- 
and  specifications  began.  When  the  value  of  the  work  thus  done 
had  reached  the  sum  of  $114.15,  as  defendants  claim,  the  de- 
fendants refused  to  continue  the  work  and  complete  the  conti^nct 
At  this  stage  of  the  work,  but  prior  to  such  refusal,  the  "detailed 
drawings  "  or  "working  plans,  prepared  by  the  architects,  were 
placed  in  the  hands  of  the  defendants.  The  defendants  claimed 
there  was  a  substantial  variance  between  the  "working  plan^*  and 
the  "elevation  plans,''  upon  which  they  had  estimated;  that  the 
"  working  plans  "  called  for  two  inches  higher  sills,  an  addition 
of  four  to  four  and  a  half  on  the  cornices,  and  other  variations- 
involving  much  greater  expense,  whereby  the  value  of  the  work 
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was  increased  $950.  The  plaintiffs  insisted  upon  the  defendants 
working  accoroing  to  the  plans  as  altered,  and  performing  the* 
extra  work  ^uspart  ot  their  original  contract,  without  extra  com- 
peosatioa  This  the  defendants  refused  to  do,  for  Uie  reasons 
above  stated,  claiming  that  this  insistence  of  the  plaintiffs  was  an 
attempt  to  arbitrarilj  modify  the  agre^nent,  without  defendants' 
consent 

The  plaintiffs  procured  other  parties  to  do  the  work  at  a  cost 
over  and  above  the  contract  price  with  the  defendants  of  $928^ 
and  brought  this  ^tion  tor  a  breach  of  contract,  setting  up  the 
said  sum  of  $928  as  the  measure  of  damages.  The  answer  is  & 
substantial  admission  of  the  agreement,  an  averment  that  the 
defendants  entered  upon  the  performance  of  the  work  thereunder, 
and  an  allegation  "that  the  drawings  given  to  them  to  estimate 
on,  called  the  *  front  elevation  pkns,*  were  changed  in  the  de- 
tailed or  'working  drawings'  so  as  to  materiall7  increase  the 
amount  of  work  to  be  done,"  and  seta  up  a  counterclaim  of 
$114.15  for  work  done  prior  to  their  abandonment  thereof.  Ta 
this  counterclaim  the  plaintifb  duly  relied.  The  trial  proceeded 
for  the  purpose  of  determining  the  rights  of  the  plaintiffs  to  the 
former  sum,  or  any  part  there^  and  the  rights  of  the  defendants 
to  the  latter  sum,  or  any  part  thereoi 

The  defendants  had  a  ri^ht  to  refuse  to  continue  under  their 
contract,  if  the  work  which  the  plaintiffs  required  under  tho 
'' woiting  plans  "  was  substantially  different  from  that  which  had 
been  suraiitted  to  them  and  upon  which  they  made  their  esti- 
mate. If  the  defendants  could  establish  this,  there  was  no  breach 
of  contract  on  their  part,  and  hence  no  cause  of  action  in  the 
plaintiffs ;  and  if  this  right  to  abandon  their  contract  was  satis&c- 
torily  established  by  a  preponderance  of  evidence,  the  defendants 
were  entitled  to  recover  under  their  counterclaim.  Was  there  a 
substantial  variance? 

This  disputed  question  was  submitted  to  the  jury  by  the  learned 
trial  judge,  with  perfect  fairness  to  the  litigants,  and  with  a  con- 
cise, clear  and  accurate  statement  of  the  law  applicable  thereto. 
The  jury  were  at  liberty,  and  under  the  evidence  properly  could, 
render  a  verdict  for  either  the  plaintife  or  defendants.  Their 
verdict  under  the  phaige,  which  we  have  already  said  was  correct 
in  this  respect,  depended  upon  the  conclusion  that  they  reached 
as  to  the  degree  of  variance.  The  jury  found  in  favor  of  tho 
plaintiffs,  and  assessed  the  damages  at  $800. 

But  the  learned  trial  judge,  in  his  charge  to  the  question  of 
defendants'  counterclaim,  used  the  following  language :  "  So  far 
as  the  defendants*  counterclaim  is  concerned,  it  seems  to  me  that 
when  they  discovered  that  these  plans  were  different  from  what 
they  supposed  they  were,  if  they  did  discover  that,  that  they  had 
what  is  c^ed  in  law  a  locus  p($niteniice,  place  for  repentance,  had 
time  for  repentance ;  they  could  either  go  on  with  the  contmct, 
or  go  off  They  chose  to  to  off ;  so  I  think  that  is  about  the  end 
of  their  counterclaim,  and  the  question  gets  right  back  to  this 
Question  of  whether  the  variations  were  material,*'  etc.  The  de- 
ieodants  duly  excepted  to  this  poition  of  the  charge,  and  also  to 
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the  refusal  of  the  learned  judge  to  submit  the  counterclaim  to 
^he  jury. 

On  the  disputed  question  as  to  the  degree  of  variance,  the 
learned  judge  said  in  his  charge  to  the  jury,  "  If  you  find  that 
there  was  a  material  and  substantial  difEerence,  one  not  justified 
by  the  usages  and  customs  of  the  trade,  and  that  the  defendants 
and  their  subcontractors  were  in  consequence  deceived  to  their 
injury,  induced  to  take  a  job  and  make  a  bid  they  never  would 
have  taken  or  given,  the  defendants  had  the  right  to  withdraw 
from  their  contract,  and  are  entitled  to  a* verdict  in  their  favor." 

The  defendants  were  entitled  in  this  connection  to  have  their 
counterclaim  submitted  to  the  jury  for  determination.  The  court 
should  have  instructed  the  jury  substantially  as  follows :  That  in 
the  event  of  their  reaching  the  conclusion  that  there  was  a  sub- 
stantial variance  between  wie  "  working  plans  "  and  the  "  elevation, 
plans,"  and,  therefore,  that  the  defendants  were  justified  in  aban- 
doning their  contract,  that  it  would  then  be  their  duty  to  deter- 
mine the  defendants*  right  to  the  counterclaim. 

It  was  error,  therefore,  on  the  part  of  the  trial  judge  to  refuse 
to  submit  to  the  jury  the  question  arising  upon  the  counterclaim, 
as  herein  stated.  But,  in  view  of  the  facts  established  by  the  ver- 
dict, the  error  is  not  available  to  the  defendants.  The  verdict 
established  that  there  was  no  substantial  variance,  and  that  the 
defendants  were  not  justified  in  abandoning  their  contract  From 
this  it  follows  that  the  jury  never  reached  the  question  relating  to 
the  counterclaim ;  and  that  even  if  they  had  been  correctly  in- 
structed in  respect  to  it,  they  would  have  been  bound  to*disallow 
the  counterclaim. 

The  judgment  and  order  appealed  from  are  affirmed,  with  costs. 

Fresdman,  J.,  concurs. 

Elizabeth   A.    Culliford,  Resp't,  v.   Montgomery   Gadd, 

App'lt 

(Nno  York  SuperioT  Courts  General  Term,  FUed  January  S9,  1899,) 

!•  False  rsprbsentations^Dbfensb. 

It  18  no  defense  to  an  action  for  dami^^  sustained  through  false  repre- 
sentations, by  which  plaintiflf  was  induced  to  part  with  her  money,  that 
the  representations  were  not  made  to  the  plalntifF  in  person,  but  were 
made  to  her  agent,  so  long  as  they  induced  the  payment  of  the  money. 

9.  8amb. 

It  is  not  necessary  for  the  pUUntiff  to  establish  all  the  alleged  false  repre- 
sentations. The  proof  of  any  material  false  representation  that  induced 
the  plaintiff's  act  is  sufficient. 

Appeal  from  a  judgment  entered  on  the  verdict  of  a  jury,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial. 
Sidney  Harris,  for  app'lt ;  R  Spiegelberg,  for  resp't 

Qildersleeve,  J. — This  action  is  for  damages  sustained  by  the 

flaintiff  through  the  fraudulent  representations  of  the  defendant 
n  January,  1889,  at  the  request  of  the  defendant,  and  by  reason 
of  representations  that  the  defendant  had  made,  the  plaintiff, 
through  her  husband,  as  agent,  subscribed  and  paid  $1  000   to  a 
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syndicate  for  the  development  of  an  alleged  secret  process  for  the 
filtration  of  water.  .  The  plaintiff  allies  in  her  complaint  that  at 
varioos  times  prior  to  her  parting  with  the  $1,000,  as  aforesaid^ 
the  defendant,  with  intent  to  defraud  her,  represented  to  her  "that 
he  and  one  Edward  L  Tamsen  were  the  owners  of  a  very  valua- 
ble secret  process,  called  the  '  Tamsen  Process,'  which    greatly 
improved  and  facilitated  the  filtration  of  water ;  that  he  and  said 
Tamsen  were  ready  and  willing  to  sell  said  secret  to  a  syndicate,, 
to  be  composed  of  ten  persons,  each  member  to  pay  $1,000  cash, 
which  syndicate,  after  the  purchase  of  said  allied  secret,  was  to 
form  a  corporation  ^r  the  purpose  of  manufacturing  and  selling 
filters  constructed  on  said  Tamsen  process;  that  said  defendant 
had  all  the  money  necessary  at  his  command  to  assure  the  success 
of  said  corporation  when  formed,  and  that  no  other  patent  had 
been  issued  in  the  United  States  or  in  any  other  country  cover- 
ing said  idleged  secret  or  Tamsen  process,  and  that  said  defendant 
had  secured  nine  m^nbers  of  said  syndicate,  above  mentioned,, 
and  that  each  of  them  had  paid,  or  was  about  to  pay,  $1,000  for 
the  purpose  of  becoming  a  member  of  said  syndicate.''  .  The  com- 

K*  imt  further  alleges  that  all  of  these  representations  were  false^ 
own  bv  defendant  to  be  so,  and  were  made  with  intent  to  de- 
ceive and  cheat  the  plaintiff  and  to  induce  her  to  pay  the  $1,000 ; 
that  plaintiff  believed  said  representations  to  be  true,  and,  relying 
upon  ihem,  was  induced  and  did  consent  to  become  a  member  cj 
the  alleged  syndicate,  and  pav  the  $1,000  as  aforesaid. 

No  certificate  appears  in  the  apoeal-book  to  the  effect  that  the 
case  as  filed  and  served  contains  all  the  evidence  produced  at  the 
trial  In  the  absence  of  such  a  certificate  we  are  not  at  liberty  ta 
review  any  question  of  fact  arising  in  the  case ;  the  only  questions 
we  can  properly  consider  are  tnose  of  law.  See  Alaridge  v. 
Aldridge,  120  N.  Y.,  614 ;  81  St  Kep.,  948;  Murphy  ^y.  Board  of 
Education,  53  Hun,  171 ;  25  Sl  Rep.,  154;  Harkness  y.  R  R  Co., 
55  Supr.  Ct,  532;  11  St  Rep.,  732.  Nevertheless,. we  have 
carefully  examined  the  evidence  in  the  case,  and  maJce  the  fol- 
lowing observations :  Harkness  v.  R  R  Cb,,  supra. 

The  potent  representation  made  by  the  defendant,  as  appears  to 
ns,  was  the  statement  by  defendant  *'that  he  and  one  Edward  L. 
Tamsen  were  the  owners  of  a  very  valuable  secret  process."  The 
evidence  warranted  the  jury  in  concluding  that  this  representa- 
tion was  made  by  the  deiendant  It  is  not  a  defense  to  snow  that 
the  representations  were  not  made  to  the  plaintiff  in  person,  but 
were  made  to  her  agent,  so  long  as  they  induced  the  payment  of 
the  money. 

Fraud  committed  on  the  agent  is  fraud  upon  the  principal.  See 
Baymond  v.  Eowland,  12  Wend.,  176 ;  A^  v.  Addington,  T 
id.,  9. 

There  is  testimony  in  the  case  to  patisfactorily  support  the  find- 
ing by  the  jury  that  the  principal  was  disclosed  to  the  defendant, 
and  that  he  acted  with  full  knowledge  of  the  capacity  in  which 
A«  plaintiff's  husband  was  acting.  If  this  were  not  so,  the  charge 
<rf  the  learned  trial  judge  that  "  it  is  immaterial  whether  or  not 
^  defendant  knew  that  Cullifoixi  was  acting  as  agent  for  his 
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wife,"  was  not  error,  for  the  reason  that  the  agent  is  not  bound  to 
disclose  his  principal,  and  his  failure  to  do  so  does  not  waive  any 
rights  of  his  undisclosed  principal  as  against  the  defendant  See 
Ludwig  v.  Gillespie,  105  K  Y.,  668 ;  7  St  Rep,  527. 

The  plaintiff  was  not  obliged  to  establish  all  the  alleged  false 
representations.  The  proof  of  any  material  false  representation 
that  induced  the  pljiintiff^s  acts  was  sufficient  It  mast  have  been 
made  as  charged ;  it  must  have  been  false,  and  known  by  defend- 
ant to  be  false  when  made ;  and  at  the  time  it  must  have  been  the 
intention  of  the  defendant  to  defraud  the  plaintiff ;  and  that  such 
acts,  in  furtherance  of  such  intention,  did  work  her  an  injury  ;  it 
must  have  been  that  the  representations  were  relied  upon  by  the 
plaintiff  as  true,  and  that  they  had  a  material  and  substantial  in- 
fluence upon  her  in  inducing  her  to  part  with  her  money ;  that 
they  were  of  such  a  character  as  would  naturally  deceive  a  man 
of  ordinary  care,  caution  and  prudence,  and  such  as  common  pru- 
dence and  caution  could  not  well  guard  against  These  elements^ 
necessary  to  sustain  the  plaintiff^s  action,  the  jury  were  justified 
in  concluding  that  the  testimony  satisfactorily  established. 

The  evidence,  as  contained  in  the  record  before  us,  fully  sup- 
ports the  contentions  of  the  plaintiff  Such  portions  as  were  con- 
troverted were  fairly  submitted  to  the  jury,  and  the  verdict  of  the 
jury  is  conclusive.  See  Schumaher  v.  Mather^  38  St  Rep.,  542 ; 
Hart  V.  Wilder,  87  id,  895. 

The  charge  to  the  jury  of  the  learned  trial  judge,  when  taken 
as  a  whole,  was  correct,  and  fully  protected*  the  rights  of  the  de- 
fendant 

We  find  no  exceptions  to  the  acimission  or  exclusion  of  evi- 
den«e  of  sufficient  importance  to  claim  attention  here. 

For  the  reasons  above  indicated,  the  judgment  and  order  ap- 
pealed from  are  affirmed,  with  costs. 

Frxbdman,  J.,  concurs. 

On  motion  for  re-aigument,  the  following  decision  was  rendered 
March  14, 1892. 

Sidney  Harris,  lot  app'lt;  R  SpitgeEbergy  for  resp't 

Per  Curiam. — The  general  term  passed  upon  the  facts  dis- 
closed in  the  case  in  the  way  that  they  would  have  passed  upon 
them  if  there  had  been  a  statement  that  the  case  contained  all  the 
evidence. 

Motion  denied,  with  ten  dollars  cofits. 


John  Carroll,  Resp't,  v.  John  Langan,  App'lt 

(Suprme  Ckmrt,  General  Term,  Third  Department,  Filed  March  15,  I89g,) 

SPPPLBICENTART  PROCKBDIN08 — RbCORDBR  OF  ALBANY — JURISDICTION. 

The  power  conferred  on  t^e  recorder  of  the  city  of  Albany  by  chap. 
150,  Laws  1849.  f^  amended  by  chap.  284,  Laws  1872.  to  act  in  proceedings 
supplementary  to  execution,  is  a  power  to  be  exercised  only  within  that 
dty. 
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Appeal  from  judgment  in   favor   of  plaintiff  entered  upon 

vei-dict 
J,  R  Langan  {Hugh  ReiUy^  of  counsel),  for  app'lt ;  Myers  dc  Nor- 

ion  {Join  T.  Norton^  of  counsel),  for  resp't 

Putnam,  J. — Judgment  was  obtained  by  defendant  in  the 
supre/ne  court  against  plaintiff,  a  resident  of  Rensselaer  county, 
on  February  7,  1887,  and  entered  in  Albany  county,  where  de- 
fendant resided.  Execution  was  issued  upon  said  judgment  in 
Rensselaer  county  and  returned  unsatisfied  to  the  Albany  county 
clerk's  oflSce.  On  January  15,  1890,  the  recorder  of  the  city  of 
Albany  made  an  order  in  said  action  in  supplemental  proceedings 
requinng  plaintiff  to  appear  before  a  referee  in  Rensselaer  county 
to  be  examined  Plaintiff  failing  to  appear,  the  recorder  issued  an 
order  requiring  him  to  show  cause  at  chambers  in  the  city  of 
Albany  why  he  should  not  be  punished  as  for  contempt  Plaintiff 
appeared  and  objected  to  the  jurisdiction  of  the  recorder,  who 
made  an  order  adjudging  him  in  contempt,  under  which  a  warrant 
was  issued  to  the  sheriff  of  Rensselaer  county,  by  virtue  of 
which  plaintiff  was  arrested  and  imprisoned. 

This  action  was  then  brought  tor  false  imprisonment  The 
plaintiff  obtained  a  verdict,  the  court  on  the  trial  holding  that 
the  recorder  had  nopower  to  make  the  order  under  which  plaintiff 
was  imprisoned.  The  learned  jud^  who  presided  at  the  trial 
afterwards,  on  a  motion  for  a  new  trial,  examined  the  question  in- 
volved carefully  and  wrote  an  opinion  in  which  he  adhered  .to  his 
views  expressed  on  the  trial. 

He  held,  under  the  authority  of  the  case  of  Hayner  v.  JameSy  17 
N.  Y.,  816,  that  tne  legislature  could  confer  upon  the  recorder  of 
the  city  of  Albany  the  power  granted  by  §  10,  chap.  150,  erf  the 
Laws  of  1849,  as  amended  by  §  10,  chap.  284,  Laws  of  1872,  to 
be  exercised,  however,  only  m  the  city  of  Albany.  A  statute 
con  ferring  a  similar  power  upon  the  recorder  of  Troy,  which  was 
considered  in  the  case  of  Hayner  v.  James^  aupra^  expressly  limits 
the  power  of  the  recoixler  to  act  "  within  said  city."  No  such 
limitation  is  contained  in  the  acts  of  1849  and  1872,  supra^  as  to 
the  recorder  of  Albany.  But  the  learned  justice  in  the  court 
below  was  of  opinion  that  such  limitation  is  to  be  implied,  and 
that  the  act  does  not  extend  his  jurisdiction  to  the  county  of 
Bensselaer. 

Prior  to  the  adoption  of  the  constitution  of  1846,  the  reconler 
of  the  city  of  Albany,  by  virtue  of  his  oflSce,  was  a  supreme  court 
commissioner,  and  as  such  exercised  the  powers  of  a  judge  of  the 
supreme  court  at  chambers.      See  2  R  S.,  281,  §  82 ;  289,  §  18 

The  constitution,  however,  art  14,  §  8,  abolished  the  office  of 
«apreme  court  commissioner  and  divestied  the  recorder  of  his 
power  as  such  conferred  upon  him  by  the  former  statute.  See 
Nash  V.  Pe(^U,  86  N.  Y.,  609  to  615 ;  Renard  v.  Bargous,  13 
ii,  259. 

It  is  true,  as  claimed  by  appellant,  that  the  abrogation  of  the 
oflSce  of  supreme  court  commissioner  did  not  annihilate  the  powers 
St.  Rep.,  Voi.  XLIV.        29 
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and  duties  that  appertain  to  it  These  powers  could  be  bestowed 
by  the  legislature  upon  other  classes  of  officers  brought  into  ex- 
istence or  permitted  to  exist  by  the  constitution,  as  held  in  Hay- 
ner  v.  James,  supra.  Therefore,  the  legislature  could  confer  upon 
the  recorder  of  Albany  the  same  powers  as  he  formerly  haa  as 
a  supreme  court  commissioner,  except  as  prohibited  by  the  con- 
stitution. 

Section  10  of  the  act  of  1849^,  as  amended  in  1872,  is  as  fol- 
lows: "Section  10.  The  recorder  of  the  city  of  Albany  shall 
have  power  to  do  and  perform  all  the  acts  and  duties  that  may  by 
law,  or  according  to  the  rule  and  practice  of  the  supreme  court, 
be  done  and  performed  by  a  justice  of  the  supreme  court  at 
chambers,  including  proceedings  supplemental  to  execution." 

The  question  is,  could  and  did  the  legislature  confer  by  said 
section  upon  the  recorder  power  to  grant  an  order  in  supple- 
mental proceedings  to  be  executed  in  any  part  of  the  state  outside 
of  the  city  of  Albany?  If  the  legislature  could  confer  upon  the 
recorder  power  to  act  beyond  his  local  jurisdiction  in  supple- 
mental proceedings,  it  could  confer  power  to  act  in  all  counties 
of  the  state  in  other  than  supplemental  proceedings. 

The  constitution  of  1846  deprived  the  recorder  of  all  power  as 
a  supreme  court  eommissioner.  The  subsequent  provision 
(article  14,  §  12),  providing  that  all  local  courts  established  in  any 
city  or  village  with  their  present  powers  and  jurisdiction  should 
remain,  left  the  recorder's  court  a  local  court  with  a  merely  local 
jurisdiction.  The  recorder  no  longer  had  the  power  of  a  supreme 
court  commissioner.  The  constitution  of  1846  also  provided  that 
inferior  courts  of  civil  and  criminal  jurisdiction  may  be  estab- 
lished by  the  legislature  in  cities.  Under  this  power  the  legisla- 
ture could  in  1849  establish  in  the  city  of  Aloany  a  local  court, 
and  doubtless  could  also  confer  upon  the  existing  recorder  s  court 
local,  civil  or  criminal  jurisdiction.  But  under  the  constitution 
it  could  do  no  more.  As  held  in  Qeraty  v.  Eeid,  78  K  Y.,  67: 
"  The  only  authority  conferred  is  to  establish  local  and  inferior 
courta  The  jurisdiction  of  the  local  court  tnw^^  be  exercised  within 
the  locality,  and  ite  process  cannot  be  executed  outside  of  it" 
And  it  was  held  in  that  case  by  the  court  of  appeals  that  the  jus- 
tices of  the  peace  in  the  city  of  Brooklyn  cannot  be  given  juris- 
diction outside  of  the  city  of  Brooklyn  under  the  constitution,, 
and  that  the  act  of  the  legislature  considered  in  that  case  should 
be  so  construed  as  to  confer  jurisdiction  only  within  said  city. 
In  Landers  v.  The  Staim  Island  R  R  Co.,  58  N.  Y.,  450,  it 
was  held  that  the  le^slature  could  not  confer  upon  the  city  court 
of  Brooklyn,  a  civil  court,  power  to  act  where  the  defendant 
resided  out  of  the  city  or  was  not  served  with  process  therein. 
And  in  that  case  it  was  held  that  the  power  conferred  upon  the 
legislature  by  the  constitution  to  give  further  civil  and  criminal 
jurisdiction  to  said  city  courts  meant  "local "  jurisdiction.  See, 
also,  People  ex  rel  v.  Porter,  90  N.  Y,  68;  Brandon  v.  Avery,  22 
id.,  469 ;  RoekweU  v.  Raymond,  5  N.  Y.  Sup.,  642 ;  Hutkoff  v. 
Demoresi,  103  N.  Y,  384 ;  5  St  Rep.,  597. 

These  cases,  and  many  others  that  might  be  cited,  are  authorities 
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that  the  legislature  under  the  constitution  could  confer  upon  the 
recorder  of  the  city  of  Albany,  in  1849,  civil  jurisdiction  to  be 
exercised  locally,  but  not  such  jurisdiction  to  be  exercised  in 
other  parts  of  the  state.  See,  also,  the  case  of  Hayner  v. 
James^  supra. 

It  is  claimed  on  the  part  of  defendant  that  the  acts  of  1849  and 
1872,  above  referred  to,  confer  upon  the  recorder  all  the  powei-s  of 
Justices  of  the  Supreme  Court  ai  chambers  for  the  whole  state.  A 
power  extending  over  the  state  of  New  York.  That  the  acts  of 
1849  and  1872,  supra^  in  fact  make  him  a  state  officer  with  powers 
at  chambers  only  bounded  by  state  limits. 

We  think  the  constitution  as  interpreted  by  the  court  of  ap- 
peals in  the  cases  above  and  others  that  might  be  cited  prevents 
the  exercise  of  such  powers  by  the  recorder  of  the  city  of  Albany. 
That  the  acts  of  the  legislature  above  quoted  should  be  deemed 
to  confer  upon  the  recorder  powers  to  be  exercised  within  the  city 
of  Albany  and  not  in  other  counties  of  the  stata  That  under 
well  settled  principles  the  act  of  1849  should  be  so  construed  as 
not  to  confer  upon  the  recorder  powers  to  be  exercised  outside  of 
the  city.  It  is  held  that  where  a  statute  is  susceptible  of  two  con- 
i^mctions,  both  equally  reasonable,  one  of  which  will  render  it, 
valid  and  the  other  void,  that  the  coart  will  accept  the  former. 
Aopfe  V.  Terry,  108  N.  Y.,  1 ;  12  St  Bep.,  773. 

So  the  power  conferred  on  the  recorder  to  act  in  proceedings 
supplemental  to  execution  by  the  acts  of  1849  and  1872  should 
be  aeemed  to  be  a  power  to  be  exercised  within  this  city. 

But  the  appellant  claims  that  the  cases  above  cited  and  similar 
authorities  ao  not  apply  here,  because  in  each  of  those  cases 
the  court  whose'  jurisdiction  was  questioned  was  created  and 
established  after  the  adoption  of  tne  constitution,  while  the 
recorder's  court  existed  prior  to  the  constitution,  and  his  powers 
were  continued  by  the  provisions  of  the  constitution  that  '*  all 
local  courts  established  in  any  city  or  villi^  shall  remain  until 
otherwise  directed  by  the  legislature,  with  their  present  powers 
and  jurisdiction.''  The  answer  is  that  the  recorder  s  powers  as  a 
supreme  court  commissioner  were  not  continued  by  the  above 
quoted  provision,  beine  taken  away  from  the  recorder  by  the  ex- 
press language  of  article  14,  §  8. 

As  above  attempted  to  be  shown,  when  the  act  of  1849  was 
passed  the  recorder,  by  the  constitution  itselt  was  divested  of  all 
power  as  supreme  court  commissioner,  being  then  a  mere  local 
officer  with  local  jurisdiction,  and  having  no  power  as  a  justice 
of  Uie  supreme  court  at  chambers.  It  makes  no  difference  that 
at  some  former  time  the  recorder  was  a  supreme  oourt  commis- 
sioner. He  was  not  in  1849.  The  act  of  1849  did  not  then 
continue  an  existing  power  in  the  recorder.  It  conferred  upon  him 
a  new  power.  It  was  eauivalent  to  the  creating  of  a  new  court 
and  the  cases  above  citea  seem  very  plainly  to  apply. 

We  hence  conclude  that  the  view  taken  by  the  judge  at  the 
special  term  was  correct  and  that  the  judgment  should  be  affirmed, 
with  costs. 

Mayhak,  p.  J.,  and  Herrick,  J.,  concur. 
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Mart  M.  Nellis,   Resp%   v.   Amaziah  Duesler,    Executor, 

App'lt 

(SuprmM  Oourt,  General  Term,  TMrd  Department,  Filed  March  16, 1892,) 

EXEOUTOBS  AND  ADIOIIIITBATOBS— ACTIOH  ON  DISPUTED  CLAIM— CoSTS. 

Where  an  actioii  is  brought  agahist  an  executor  upon  a  disputed  claim^ 
and  the  referee  reports  in  fivor  of  plaintiff,  though  the  award  is  but  one- 
tenth  of  the  amount  claimed,  the  plaintiff  is  Entitled  to  costs  if  it  appears 
that  the  executor  refused  to  refer  the  claim  as  prescribed  by  law. 

Appeal  from  an  order  of  special  term  allowing  costs  to  tlie 

Slaintiff  on  a  recovery  in  an  action  prosecuted  by  her  against  the 
efendant  as  executor. 

Smith  &  NellU  (A.  J.  NeUis,  of  counsel),  for  app'lt  \  J.  M.  &  E. 
Dudley^  for  resp't 

Mayham,  p.  J. — The  plaintiflE  prosecuted  this  action  in  this 
court  to  recover  of  the  defendant  as  executor  a  claim  alleged 
to  have  arisen  between  the  plaintiff  and  defendant's  testatrix  for 
services  rendered  for  the  latter  by  the  former  in  the  life  time  of 
testatrix. 

The  action  was  tried  before  a  referee,  who  reported  in  favor  of 
the  plaintiff.  The  claim  presented  by  the  plaintiff  to  the  executor,, 
and  rejected  bv  him,  amounted  to  $2,651.04,  and  that  was  ^e 
amount  claimed  in  the  .complaint 

The  referee  reported  due  from  the  defendants  testatrix  to  the 
plaintiff  the  sum  of  $192.90  and  directed  judgment  therefor.  On 
that  report  and  affidavits  the  plaintiff  moves  K>r  costs  in  favor  of 
the  plaintiff  against  the  defraidant  and  the  court  grants  that  motion, 
from  which  order  the  defendant  appeals. 

It  appears  from  the  findings  of  the  referee  that  while  a  large 
proportion  of  the  claim  presented  by  the  plaintiff  to  the  executor 
which  was  rejected  by  him  was  disallowed  by  the  referee,  still  a 
portion  of  the  claim  made  for  services  was  allowed,  and  reported 
as  due  the  plaintiff. 

Standing  upon  the  report  of  the  referee  alone,  the  plaintiff 
would  not  be  entitled  to  costs  against  the  executor.  Code,  §  1835. 
Has  the  plaintiff  brought  this  case  within  the  provisions  of  the 
next  section  ?  The  claim  seems  to  have  been  presented  within 
the  proper  tima  It  was  resisted  by  the  defendant  and  payment 
refused,  but  as  there  was  such  a  disparity  between  the  claim 
presented  and  the  amount  allowed,  its  resistance  in  the  form 
presented  cannot  be  held  to  be  unreasonable,  and  the  defendant 
should  not  be  chargeable  with  costs,  unless  he  refused  to  refer  the 
claim  as  prescribed  by  law.  Upon  this  last  ground  there  is  a 
conflict  in  the  evidence  on  this  motion. 

But  that  conflict  seems  to  have  been  determined  in  favor  of  the 
plaintiff  by  the  referee  appointed  to  hear  and  determine  that  ques- 
tion, and  we  think  upon  that  disputed  question  of  fact  there  i& 
sufficient  evidence  to  uphold  his  conclusion.  But  the  concluding- 
paragraph  of  §  1886  of  the  Code  of  Civil  Procedure  in  terms  re- 
quires  the  facts  u{X)n  which  an  allowance  of  costs  against  an  execu- 
toi'ismade  to  be  certified  by  the  Court  or  referee  before  whom 
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the  trial  was  had.  The  language  is  as  follows :  "  Where  the  ac- 
tion is  brought  in  the  supreme  court,  or  in  a  superior  city  court, 
the  facts  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  placa" 

In  this  case  the  referee  who  found  that  the  plaintiff  had  offered 
to  refer  this  claim,  and  that  the  defendant  had  refused  to  refer 
the  same,  was  not  the  referee  before  whom  the  trial  took  place ; 
but  one  appointed  by  the  court  to  take  the  proofs  Ijearing  upon 
that  subject  and  report  thereon  to  the  court 

On  the  hearinff  before  that  referee  both  parties  appeared  and 
participated  in  the  investigation,  and  each  swore  and  examined 
witnesses  before  the  referee,  and  the  defendant,  before  such  referee 
was  appointed,  stipulated  not  to  ui*ge  that  such  motion  for  costs 
shouM  be  foundea  upon  the  certificate  of  the  referee  who  heard 
and  decided  the  action,  as  provided  in  the  portion  of  §  1836  above 
quoted. 

We  must  therefore  for  the  purpose  of  this  motion  hold  that  the 
plaintiff  before  he  commenced  this  action  offered  to  refer  the  dis- 
puted claim  under  the  statute  to  a  referee  approved  by  the  sur- 
ro^te,  and  that  the  defendant  refuse<d  to  loin  in  such  reference. 

The  plaintiff  was  thus  left,  either  to  forego  her  entire  claim 
^inst  this  estate,  or  bring  her  action  at  common  law  to  collect 
and  enforce  the  same.  We  think,  therefore,  that  the  plaintiff 
had  brought  her  case  within  the  exceptions  embraced  in  §§  1835 
and  1836  of  the  Code  of  Civil  Procedure  and  as  the  amount  of 
her  recovery  is  sufficient  to  carry  posts,  the  special  term  was  right 
in  awarding  costs  to  the  plaintiff  against  the  defendant  as  ex- 
ecutor. 

Order  affirmed,  with  ten  dollars  costs  and  printing  disburse- 
ments. 

Herrick,  J.,  concurs;  Putnam,  J.,  not  voting. 


The  People,  Applts,  v.    The   Fitchburg    Eailroad  Com- 
pany, Kesp't 

(/Bnpreme  Court,  General  Term,  TTitrd  Department, Filed  March  15, 189S.) 

€kMT§— Extra  allowahcs— Submitted  oontrovbbst— Stipulation  as  to 

COSTS. 

In  a  case  submitted  under  g  1279  of  the  Code  it  was  stipulated  that  the 
pfevaiUog  party  should  have  costs.  Defendant  recovered  judnnent  and 
asked  for  an  extra  allowance,  under  ^  82G8  of  the  Code.  EM,  that  the 
stipulation  as  to  costs  must  be  substituted  for  the  exercise  of  any  discre* 
tion  by  the  court,  and  limited  the  prevailing  party  to  the  taxable  costs. 

(FiAy.  Qmter,  28  Hun,  64.  followed.) 

This  is  an  application  for  an  extra  allowance  in  a  case  sub- 
mitted to  this  court  under  the  provisions  of  §  1279  of  the  Code 
of  Civil  Procedura 

Simon  W.  Boeendak,  for  applts ;  T.  F.  Hamilton^  for  resp't 

Matham,  p.  J. — The  Troy  &  Boston  Railroad  Company,  a  cor- 
poration formed  nnder  the  laws  of  the  state  of  New  York,  con- 
solidated with  the  Fitchburg  Railroad  Company,  a  corporation 
created  under  the  laws  of  the  state  of  Massachusetts,  and  filed  their 
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articles  of  consolidation  in  the  office  of  the  secretary  of  state  of 
the  state  of  New  York.  The  state  of  New  York  by  its  officers 
claimed  that  such  consolidated  railroad  company  became  by  vir- 
tue of  such  consolidation  liable  to  pay  a  franchise  tax  into  the 
treasury  of  the  state  to  the  amount  of  $18,008.25.  This  claim, 
was  disputed  by  the  railroad  company  and  to  settle  that  contro- 
versy the  parties  made  and  submitted  a  case  to  this  court  under 
the  authority  of  the  section  of  the  Code  above  referred  to. 

On  the  hearing  on  such  case  at  the  general  term,  the  court  gave 
judgment  for  the  plaintiff  for  the  amount  claimed  and  judgment 
was  entered  for  that  amount  and  the  costs  of  an  action. 

From  that  judgment  the  defendant  appealed  to  the  court  of 
appeals,  where  the  judgment  of  the  general  term  was  in  all  things 
reversed,  and  judgment  absolute  was  ordered  for   the  defendant 

The  defendant  now  asks  for  an  additional  allowance  of  five 
per  cent  upon  the  amount  claimed  by  the  plaintiff  under  the  pro- 
visions of  §  8258  of  the  Code  of  Civil  Procedure. 

By  §  1280  of  the  Code  it  is  provided  the  written  submission 
provided  for  in  the  preceding  section  must  be  filed  with  the  clerk. 
**  The  filing  is  a  presentation  of  the  submission ;  and  thenceforth 
the  controversy  becomes  an  action,  and  each  provision  of  law 
relating  to  a  proceeding  in  an  action  applies  to  subsequent  pro- 
ceedings therein,  except  as  otherwise  prescribed  in  the  next 
section." 

The  only  provision  in  the  next  section  which  could  in  any  way 
bear  upon  tnis  question  is  that  which  provides  that:  "The 
costs  thereof  are  always  in  the  discretion  of  the  court,  but  costs 
cannot  be  taxed  for  any  proceeding  before  notice  of  trial" 

There  is  nothing,  therefore,  that  prohibits  the  court  from  grant- 
ing an  extra  allowance  in  the  provisions  of  §  1281  of  the  Code, 
and  the  same  rule  upon  that  suoject  that  would  govern  in  ordi- 
nary actions  would,  under  the  provisions  of  §  1280,  obtain  in  a 
submitted  case. 

It  is  true  that  in  granting  an  additional  allowance,  on  the 
ground  that  the  action  is  difficult  and  extraordinary,  the  statute 
confines  the  court  to  cases  where  a  defense  has  been  interposed. 
But  it  has  in  effect  been  held  that  when  a  controversy  has  been 
submitted  it  carries  with  it  the  idea  of  a  claim  of  some  kind  on 
one  side,  which  is  opposed  and  defended  on  the  other,  and  it  is  a 
defense  within  the  meaning  of  §  8258  {Kingsland  et  at  v.  The 
Mayor  of  Neo)  York,  52  Hun,  98;  22  St  Rep.,  497\  and  that  the 
court  may,  in  a  proper  case,  in  the  exercise  of  its  discretion,  grant 
an  additional  allowance. 

But  it  must  be  borne  in  mind  that  by  §  1280  the  controversy 
after  submission  becomes  an  action,  yet  unlike  many  forms  of 
actions,  the  costs  of  such  action  upon  a  submission  are  by  the 
provisions  of  §  1281  always  in  the  discretion  of  the  coui-t  The 
exercise  of  that  discretion  if  not  restricted  by  the  submission, 
would  put  it  in  the  power  of  the  court  to  depnve  the  prevailing 
party  of  all  costs. 

But  in  this  case  the  parties  have  seen  proper  to  control  the  ex- 
ercise of  that  discretion  in  the  court  by  providing  that  the  pre- 
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vailing  party  is  to  liave  costa  Thus  the  parties  have  so  far  as 
they  could  by  their  stipulation  of  submission,  abridged  or  restricted 
the  exercise  by  the  court  of  the  discretion  vested  in  it 

If  the  court  should  reach  the  conclusion  that  in  the  exercise  of 
its  discretion  this  was  not  a  proper  case  to  allow  costs  to  the  pre- 
vailing party,  it  would  nevertheless  be  called  upon  to  carry  out 
the  stipulation  of  the  parties,  unless  that  stipulation  violated 
some  provision  of  law,  or  sound  public  policy.  In  the  case  of 
Kingdand  v.  T%e  Mayor^  52  Hun,  supra,  tne  parties  had  made  no 
stipulation  as  to  costs,  and  the  general  term  granted  an  additional 
allowance  in  the  exercise  of  their  discretion. 

In  the  case  at  bar,  as  we  have  seen,  the  parties  stipulated  as  to 
costs,  and  we  think,  within  the  authorities,  tnat  stipulation  must  be 
substituted  for  the  exercise  of  any  discretion  by  the  court  In 
Fish  V.  Ooskr,  28  Hun,  64,  the  parties  stipulated  m  their  submis- 
sion of  a  controversv  upon  agreed  state  of  facts  that  'the  judg- 
ment, in  favor  of  whichever  party  it  shall  be,  shall  be  given  with 
costs  and  disbursements. 

Davis,  J.,  on  an  application  for  an  additional  allowance  says : 
"  We  do  not  consider  the  question  whether  this  court  has  power 
to  grant  an  additional  allowance,  because  by  the  express  terms  of 
the  submission  it  is  provided  that  the  judgment,  in  favor  of  what- 
ever party  it  shall  be,  shall  be  given  with  costs  and  disbursements, 
and  tnose  words  we  think  were  used  with  reference  to  the  proper 
taxable  costs  in  such  cases."  This  ruling  of  Judge  Davis  was 
affirmed  in  the  court  of  appeals  on  his  opinion,  in  92  N.  Y.,  627. 
We  think  the  case  is  substantially  identical  in  principle,  and  in 
the  facts,  with  the  one  at  bar. 

The  stipulation  as  to  the  allowance  of  costs,  we  think,  did  not, 
in  terms  or  effect,  embrace  an  additional  allowance,  but  in  effect 
did  embrace  the  taxable  costs  as  to  the  extent  and  limit  of  costs  to 
thejprevoiling  party. 

Tne  motion  for  an  additional  allowance  must  be  denied. 

Motion  denied,  with  ten  dollars  costs  and  printing  disburse- 
ments to  the  plaintiff. 

Hkbeice,  J. — I  concur  out  of  deference  to  the  case  of  Fish  v. 
QxteTy  referred  to  in  the  opinion  of  Mayham,  P.  J.  As  an  original 
proposition  I  should  entertain  views  directly  the  reverse  of  tnose 
therein  expressed. 

Putnam,  J. — I  also  concur  for  the  reason  stated  by  Judge 
Herrick.  In  my  opinion  the  stipulation  that  the  prevailmg  party 
should  recover  costs  should  be  construed  to  mean  not  only  the 
ordinary  taxable  costs  under  §  8251  of  the  Civil  Code,  but  also 
an  extra  allowance  under  §  8258,  if  the  case  should  prove  diffi- 
cult, and  the  proper  court,  in  its  discretion,  should  thereafter  hold 
it  proper  to  make  such  allowanca  I  am  unable  to  see  why  the 
stipulation  relieving  the  court  from  the  exercise  of  discretion  as 
to  the  ordinary  taxable  costs  should  prevent  the  exercise  of  that 
discretion  as  to  an  allowance.  But  the  general  term  of  the  first 
district  in  the  case  of  Fish  v.  Coster  have  passed  upon  this  question 
tnd  arrived  at  a  different  conclusion.     This  case  was  affirmed  by 
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the  court  of  appeals.  92  N.  Y.,  627.  The  defendant,  however, 
in  whose  favor  tne  order  denying  the  extra,  allowance  was  made, 
was  appellant,  and  I  presume  tne  question  of  the  power  of  the 
general  term  to  grant  an  allowance  was  not  passed  upon.  The 
question  involvea,  therefore,  remains  undecided  in  that  court  I 
tnink  it  proper  to  follow  the  holding  of  the  general  term  of  the 
first  district  The  order  should  state  that  the  denial  is  upon  the 
ground  that  the  parties  having  stipulated  as  to  costs  this  court  is 
not  authorized  to  grant  an  allowance.  The  defendant  will  thus  be 
authorized  to  submit  the  question  involved  to  the  court  of  appeals. 

TuFFiELD  D.  Depan,  App'lt,  V.  Patriqk  Wallace,  Eesp't 

(Supreme  Court,  Oeneral  Term,  Third  Department,  FOed  March   16,  J892.) 

Verdict— Not  set  aside  when  there  is  evidence  to  support. 

In  an  action  for  an  alleged  assault,  the  answer  denied  the  same,  and  set 
UD  self-defense.  Upon  the  trial,  evidence  was  given  to  support  both  sides. 
The  jury  brought  in  a  verdict  of  no  cause  of  action,  and  a  motion  for  a  new 
trial  on  the  minutes  was  denied.  Held,  that  the  jury,  having  heard  Uie 
conflicting  testimony,  was  the  proper  tribunal  to  settle  the  conflict,  and 
that  this  court  will  not  disturb  their  verdict. 

Appeal  from  a  judgment  upon  the  verdict  ot  a  jury  in  favor 
of  the  defendant  The  action  was  for  an  alleged  assault  and 
battery. 

A.  R  Carroll^  for  app'lt;  J.  H.  Cunningham,  for  resp't 

Mayham,  p.  J. — We  see  no  ground  for  a  reversal  of  this  judg- 
ment The  complaint  alleged  yiat  the  defendant  assaulted  and 
beat  the  plaintiff  and  claims  damages. 

The  answer  denies  the  allegations  of  the  complaint,  and  alleges 
that  the  plaintiff  committed  the  first  assault,  and  that  all  he,  de- 
fendant, did  was  in  the  necessary  defense  of  himself  from  the 
assault  of  the  plaintiff.  Upon  the  issue  so  joined,  each  party  in- 
troduced some  evidence  in  support  of  his  tneory,  and  it  may  be 
fairly  said  that  there  was  evidence  on  both  sides,  and,  therefore,  a 
conflict  to  be  determined  by  the  jury. 

The  jury  having  settled  that  dispute  by  their  verdict,  nj)on 
8ufl5cient  evidence,  this  court  will  not  disturb  their  determination 
of  that  disputed  question  of  feet 

But  two  exceptions  seem  to  have  been  taken  by  the  plaintiff 
on  the  trial.  One  to  a  question  put  to  the  defendant  on  his  cross- 
examination,  and  one  to  the  refusal  of  the  judge  to  grant  a  new 
trial  on  the  minutes,  on  motion  of  the  plaintiff 

We  do  not  think  that  either  of  the  exceptions  were  well  takea 
The  question  put  to  the  defendant  as  a  witness  on  his  cross-exam- 
ination was  properly  excluded  as  irrelevant  and  immaterial.  The 
answer  to  the  question,  if  admitted,  could  not  properly  have 
affected  the  question  on  the  trial  in  this  action.  We  think  the 
motion  for  a  new  trial  on  the  minutes  was  also  properly  denied. 

The  jury,  having  heard  the  conflicting  testimony,  was  the  proper 
tribunal  to  dispose  of  that  conflict,  and  while  they  might  upon 
the  evidence  have  found  for  the  plaintiff  on  the  disputed  ques- 
tions of  fact,  there  was  sufficient  evidence  to  uphold  their  ver- 
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diet  for  the  defendant,  and  the  couit  could  not  therefore  properly 
set  aside  their  verdict  as  wholly  unsupported  by  the  evidence. 

Judgment  affirmed,  with  costa 

Putnam  and  Hekrick,  JJ.,  concur. 


Francis  Riley  et  al,  Resp'ts,  v.  George  E.  Lowby,  Applt 

(Supreme  Court,  Oeneral  Term,  Third  DepartmerU,  Filed  March  16,  1892.) 

CoiiTRACT — Agreement  to  pay  for  damages  to  wagon— Counterclaim. 
In  an  action  brought  in  a  justice's  court  to  recover  the  cost  of  repairing 
a  certain  wagon,  the  complaint  alleged  that  phiintifl  as  liveryman  hired  to 
defendant  a  team,  harness  and  wagon;  that  while  in  his  possession  the 
wagon  was  broken,  and  that  he  had  agreed  to  pay  the  costs  of  repairmg 
before  they  were  made.  The  answer  set  up  a  counterclaim  for  damages  for 
injuries  received  in  consequence  of  the  unsafe  condition  of  the  conveyance 
and  also  set  up  a  general  denial.  On  the  trial  defendant's  evidence  tended 
to  show  that  the  injury  was  caused  by  a  defective  harness,  but  did  not 
disprove  the  agreement  to  pay  for  the  repairs  as  proved  by  plaintiffs*  wit- 
ness. Held,  that  the  agreement  containea  all  the  elements  of  a  valid  con- 
tract, and  that  the  Jnsnce,  holding  from  the  evidence  that  such  an  agree- 
ment was  made,  was  authorized  to  give  judgment  for  plaintiffs,  nor  was 
be  required  to  find  that  the  defendant  had  established  any  counterclaim. 

Appeal  from  a  judgment  of  the  Rensselaer  county  court  affirm- 
ing the  judgment  of  a  justice's  court 

William  PoweUyJr.,  for  app'lt;  Elmer  E,   Barnes^  for  resp'ts. 

Mayham,  p.  J. — The  plaintiffs  brought  this  action  in  justice's 
court  to  recover  an  amount  which  they  allege  the  defendant  agreed 
to  pay  for  repairs  to  plaintiffs'  wagon,  alleged  to  have  been  broken 
while  in  the  possession  of  the  defendant 

The  case  snows  that  the  plaintiffs,  as  liverymen,  hired  to  de- 
fendant a  team,  harness  and  wagon,  and  while  in  the  possession  of 
the  defendant  the  wagon  was  broken. 

The  complaint  allies  these  facts,  and  charges  that  the  defendant 
requested  the  plaintim  to  have  the  wagon  repaired,  and  promised 
and  agreed  to  pay  the  plaintiffs  the  amount  of  the  expense  of  such 
repairs,  and  that  the  expense  of  the  same  was  $2475,  which  the 
defendant  refused  to  pay. 

The  answer  admits  the  hiring  of  the  wagon  and  team  of  plaintiffs, 
but  allies  payment  for  the  same ;  sets  up  as  counterclaim  for 
damages  for  injuries  received  in  consequence  of  the  unsafe  cond- 
tion  of  such  conveyance,  and  also  sets  up  a  general  denial.  The 
proofs  on  the  tnal  on  the  part  of  the  plamtiffs  tended  to  establish 
the  all^ations  of  the  complaint,  and  were  sufficient  for  that  pur- 
pose if  believed  by  the  justice. 

The  evidence  on  the  part  of  the  defendant  tended  to  show  that 
the  injury  occurred  by  reason  of  the  breaking  of  a  strap  of  the 
harness,  and  some  of  the  evidence  tends  to  show  that  the  harness 
was  defective.  But  the  evidence  on  the  part  of  the  defense  does 
not  disprove  the  agreement  of  the  defendant  to  pay  for  the  repairs, 
as  proved  by  plaintiffs'  witness. 

xhe  appellant  now  insists  that  no  recovery  could  legally  be 
had  in  this  action,  as  the  injury  to  the  wagon  was  in  consequence 
St.  Rep.,  Vol.  XUV.        80 
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of  defects  in  the  plainti£Es*  harness,  and  that  the  plaintifEs,  and  not 
the  defendant,  took  the  risk  of  such  defect 

It  is  quite  true  that  the  defendant,  as  a  bailee  for  hire  of  this 
wagon,  would  not  be  liable  for  the  failure  of  the  same  to  perform 
the  pui-pose  for  which  it  was  Hired,  if  it  broke  without  any  fault 
of  the  bailee.  HarringUm  v.  Snyder^  8  Barb.,  880.  But  the 
plaintiffs'  right  to  recover  in  this  action  did  not  depend  upon  the 
relation  of  bailor  and  bailee,  existing  between  the  plainti&  and 
the  defendant 

The  plaintiffs  rested' their  right  to  recover  upon  the  alleged 
agreement  of  the  defendant  to  pay  for  the  repairs,  and  the  un- 
contradicted evidence  upon  that  is,  that  the  plaintiffs  were  to  send 
for  the  wagon  and  have  it  repaired  and  he  would  pay  the  bill 

That  agi-eement  contained  all  the  elements  of  a  valid  contract, 
and  if  the  justice  believed,  from  the  evidence,  that  such  an  agree- 
ment was  made,  and  that  the  plaintiffs  had  performed  it  on 
their  part,  and  that  defendant  had  not  performed  it  on  his  part, 
he  was  authorized  to  give  judgment  for  the  plaintiffs  for  the 
amount  of  the  cost  or  expense  oi  such  repairs. 
.  Nor  do  we  think  that  the  justice,  under  the  defendant's  proof, 
was  required  to  find  that  the  defendant  had  establishea  any 
counterclaim  which  should  be  deducted  from  the  claim  of  the 
plaintiffs. 

The  judgment  of  the  justice  and  of  the  county  court  must  be 
affirmed,  with  costs. 

Putnam  and  Herrick,  JJ.,  concur. 


Thomas  Lakigan,  Besp't  v.  The  Pbudektial  Insurance 
Company  of  America,  Applt 

(Supreme  Churt,  Oen&ral  Term,  Third  Department,  FUed  March  15,  1892,) 

Insurance  (life)  •— Comfant's  knowledge  of  misbtatemsnts  in  appli- 
cation A  WAIVEB. 

In  an  application  for  life  insurance  one  of  the  questions  propounded 
was,  "  Is  life  proposed  insured  in  this  company?  If  so,  state  numbers 
and  amounts  of  policies/'  The  answer  written  in  the  application  was: 
"No."  The  policy  issued  upon  the  application  contained  the  provision 
that  it  should  be  void,  **  while  there  is  in  force  upon  the  life  of  the  in- 
sured a  policy  previously  issued  by  this  company,  unless  the  policy  first 
isttied  contains  an  endorsement  authorizing  this  policy  to  be  io  force  at 
the  same  time."  No  such  endorsement  was  made«  and  on  the  trial  of  an 
action  to  enforce  the  policy,  it  appeared  that  the  insured  had  another 
policy  in  force  at  the  nme  of  the  application.  Held,  that  the  company 
must  be  charged  with  knowledge  of  the  existence  of  a  former  policy 
issued  by  it.  outstanding  at  the  time  of  issuing  the  policy  in  suit,  and  that 
that  condition  was  therefore  waived  and  cannot  for  that  reason  be  urged 
as  a  ground  for  reversal  of  judgment 

Appeal  from  a  judgment  of  the  Albany  county  court,  affirm- 
ing a  judffment  renderSi  by  a  judgment  of  the  peaca 
Benry  J,  McCormick,  for  app'lt;  P.  D.  Niver,  for  resp't 

Mayham,  p.  J.— On  the  30th  day  of  June,  1890,  the  defend- 
ant issued  a  policy  on  the  life  of  Martin  Dooley  for  $168  on  his 
written  application  therefor,  and  on  that  day  Dooley  by  an  instru- 
ment in  writing  in  accordance  with  the  forms  issued  by  the  defen- 
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dant,  directed  that  the  payment  of  the  benefits  specified  in  such 
poUcy  be  paid  to  the  plaintiff,  he  claiming  to  be  equitably  entitled 
to  the  same  for  money  paid  and  expenses  incurred  by  him  for  the 
assured.  On  the  2nd  day  of  January,  1891,  the  assured  died  of 
oonsamption,  and  the  plain tiflE,  after  proving  the  death  and  de- 
mandine  the  amount  due  upon  the  policy,  brought  this  action. 

The  aefendant  in  its  answer  alleges  that  the  assured  in  his  ap- 
plication made  certain  representations  as  to  his  physical  condi- 
tion which  were  untrue,  and  also  represented  and  warranted  that 
he  was  not  iasured  by  the  defendant  under  any  other  policy  of 
insurance,  which  warmnties  the  .defendant  alleged  were  false  and 
fraudulent 

On  the  trial  the  plaintiff  proved  the  policv,  its  assignment  to 
the  plaintifif  and  the  death  of  the  assured.  The  defendant  put  in 
evidence  the  application  for  the  policy,  and  also  proved  that  there 
was  at  the  date  of  the  application  another  policy  issued  by  the  de- 
fendant on  the  life  of  the  assured. 

The  defendant  also  proved  that  the  health  of  the  assured 
soon  after  the  issuance  of  the  policy  was  impaired,  and  that  he 
suffered  from  hemorrhage  from  the  lungs,  and  that  he  died  of 
coDsamption  in  less  than  one  year,  but  more  than  six  months  after 
the  issuance  of  the  policy.  At  the  conclusion  of  the  testimony 
the  defendant  moved  to  dismiss  the  plaintiff's  complaint,  which 
motion  was  denied,  and  judgment  was  given  for  the  plaintiff  for 
the  amount  estimated  due  upon  the  policy  by  its  terms. 

The  county  court  oji  appeal  aflinned  that  judgment  and  the 
defendant  appeals  to  this  court  The  defendant  urges  two  princi- 
pal grounds  tor  the  reversal  of  this  iudgment 

rtrst.  That  the  application  of  the  assured  in  relation  to  his 
health  was  untrue. 

Second,  That  his  statement  in  the  application  that  he  had  no 
other  insurance  policy  on  his  life  issued  by  the  defendant  was 
false,  and  that  the  policy  for  these  reasons  was  void. 

Upon  the  subject  of  the  assured's  physical  condition  at  the  time 
of  making  the  application,  there  was  clearly  such  a  conflict  as  to 
make  it  a  question  of  fact,  and  as  the  justice  found  with  the 
idaintiflf  upon  that  question,  we  should  not  disturb  his  findings  on 
that  subject. 

On  the  subject  of  the  time  of  his  cough,  and  the  hemorrhage, 
flome  of  the  witnesses  say  that  he  was  sick  nearly  all  summer 
with  a  cough ;  others  say  he  did  not  cough  more  than  three 
months  before  his  death.  Some  of  the  witnesses  think  the  hem- 
orrhage occurred  in  June ;  some  fix  it  as  late  as  July  or  August 

As  to  the  question  of  another  policy  on  the  assured's  life  in 
the  defendant's  company,  there  is  no  conflict  in  the  evidence. 
There  was  another  policy  on  his  life  at  the  time  of  this  applica- 
tion. The  question  propounded  in  the  application  and  answered 
by  the  assured  on  this  subject  is  as  follows:  "Is  life  proposed  in- 
sured in  this  company?  If  so,  state  numbers  and  amounts  of 
poUciea"  The  answer  written  in  the  application  to  this  question 
w  "Na"  This  application  also  contains  this  provision:  "I  agree 
that  aaid  answers  with  this  declaration  shall  form  the  basis  of 


Digitized  by  VjOOQIC 


236  Nbw  York  State  Keporter,  Vol.  44.        [Sup.Ct 

a  contract  of  insurance  between  me  and  the  Prudential  Insurance 
Company  of  America,  and  that  the  policy  which  may  be  granted 
by  the  company  in  pursuance  of  this  application  shall  be  accepted 
subject  to  the  conditions  and  agreements  contained  in  such 
policy." 

"  Pourih.  This  policy  shall  be  void  if  the  iusured  shall,  with- 
out the  written  permission  of  the  president  or  secretary  of  the 
company,  engage  m  either  of  the  occupations  excepted  in  the  fore- 
going section,  or  while  there  is  in  force  upon  the  life  of  the  in- 
sured a  policy  previously  issued  by  this  company  unless  the  policy 
first  issued  contains  an  endorsement  signed  by  the  president  or 
secretary  authorizing  this  policy  to  be  in  force  at  the  same  time." 

But  there  is  no  provision  m  the  application  or  policy  which 
renders  the  policy  void  for  a  breach  of  any  warrantee  contained 
in  the  application. 

It  is  msisted  on  the  part  of  the  respondent  that  the  defendant 
waived  the  condition  in  the  fourth  subdivision  of  the  policy 
above  quoted  by  accepting  the  premiums  and  issuing  a  policy  on 
this  application,  especially  as  the  defendant  presumably  had 
knowledge  of  the  existence  of  a  previous  policy  issued  by  it  on 
the  life  of  the  assured  at  the  time  of  the  issuance  of  the  policy  in 
suit 

It  is  true  as  a  general  rule  that  a  general  warrantee  does  not 
protect  the  one  to  whom  it  is  given  against  facts  known  to  and 
understood  by  him,  and  this  rule  has  been  applied  in  certain  cases 
to  insurance  policies. 

In  Shxyri  v.  Home  Ins.  Oo.,  90  N.  Y.,  19,  the  condition  in  the 
policy  was,  that  if  the  premises  became  vacant  or  unoccupied  to 
the  knowledge  of  the  assured  the  policy  should  be  void,  and  the 
case  showed  that  the  premises  were  at  the  time  of  issuing  the 
policy  vacant  and  remained  so  until  destroyed  by  fire,  and 
the  court  held  that,  if  the  defendant  knew  that  fact  at  the  time  of 
issuing  the  policy,  it  was  deemed  to  have  waived  that  condition 
and  was  estopped,  from  setting  that  up  as  a  breach  of  the  assured's 
engagement,  to  defeut  the  policy. 

So  in  Woodruff  v.  The  Imjferial  Fire  Ins,  Co,,  88  N.  Y.,  183, 
where  the  applicant  was  required  to  state  fox  what  purpose  the 
building  was  used,  and  he  answered  a  dwelling  and  the  same  was 
at  the  time  unoccupied,  the  assured  was  not  held  to  the  statement 
as  a  warranty.  So  in  Van  ScJunck  v.  Niagara  Fire  Ins,  Co,,  68 
N.  Y,  434,  the  application  required  that  if  the  building  was  lo- 
cated on  lease  land  it  must  be  stated,  and  although  that  was  the 
case,  to  the  knowledge  of  the  assured  and  the  agent  of  the  com- 
pany, held  that  as  the  defendant  had  notice  of  the  fact,  it  did  not 
vitiate  the  policy. 

But  all  of  these  cases,  and  others  of  the  same  effect  of  a  kin- 
dred character,  turned  upon  the  question  of  knowledge  in  the 
company  or  its  agent 

In  the  case  at  bar  there  is  no  direct  evidence  that  the  com- 
pany knew  at  the  time  of  issuing-  this  policy  that  there  was  an- 
other outstanding  policy  of  this  company  on  the  assured's  life.  Is 
it  chargeable  with  such  knowledge  from  the  fact  of  the  existence 
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of  the  policy  issued  by  it,  and  the  records  of  which  was  in  its  pos- 
session ?  U  is  quiie  true  as  claimed  by  the  appellant  that  in- 
surance contracts  must,  like  other  contracts,  be  construed  accord* 
ing  to  their  tenns.  Dwight  v.  Germania  Ins.  Co.^  103  N.  Y.,  341;  8 
St  Kep.,  115.  .But  it  is  also  true  that  the  provisions  of  an  insurance 
contract  may  be  waived  by  the  parties,  or  become  inoperative  by 
operation  of  law  as  in  other  contracts.  In  Short  v.  Home  Ins.  Co.^ 
suprcu,  the  condition  of  the  policy  was  that  if  the  premises  became 
vacant  or  unoccupied  without  notice  to  and  the  consent  of  the 
company  in  writing  the  policy  should  be  void.  The  premises 
were  unoccupied  at  the  time  that  the  policy  was  issued,  and  so 
continued  until  destroyed  by  fira  This  was  held  to  be  a  breach 
of  the  condition,  but  the  court  held  that  it  was  presumed  to  have 
been  waived  by  the  company  or  estopped  the  company  from  set- 
ting up  the  breach,  as  a^contrary  inference  would  impute  to  the 
company  a  fraudulent  intent  to  deliver  and  receive  pay  for  an  in- 
valia  instrument 

That  case,  however,  proceeded  upon  the  theory  that  the  com- 
pany had  knowledge  of  the  fact  that  the  building  was  unoccupied. 
In  the  case  at  bar  we  think  it  may  be  assumed  that  the  justice 
fonnd  from  the  fact  that  the  defendant  was  a  party  to  the  prior 
insurance  from  .having  issued  its  policy,  and  that  having  such 
knowledge,  and  with  it  accepting  the  premiums  and  issuing  its 
policy,  it  was  estopped  from  insisjjng  upon  the  forefeiture,  espe- 
cially as  there  does  not  seem  to  be  any  claim  that  there  was  a 
fraudulent  misrepresentation  by  the  assured.  The  proof  shows 
that  his  actual  statement  to  the  agent  of  the  defendant  at  the  time 
of  the  application  was,  "  that  he  was  not  insured  in  defendant's 
company  that  he  knew  of,"  and  there  is  no  positive  evidence  that 
he  had  such  knowledge 

The  defendant  being  in  a  position  to  have  had  actual  knowl- 
edge, the  presumption  that  it  did  possess  the  same  is  quite  as 
strong  or  stronger  than  any  that  can  be  indulged  in  as  to  the  assured. 

While  the  case  is  not  free  from  doubt,  we  are  inclined  to 
sustain  the  justice  and  county  court  in  holding  that  the  defendant 
must  be  charged  with  knowledge  of  the  existence  of  a  former 
policy  issued  by  it  outstanding  at  the  time  of  issuing  the  policy 
in  suit,  and  that  that  condition  was,  therefore,  waived,  and  cannot 
for  that  reason  be  urged  as  a  ground  for  reversal  of  this  judgment 

Judgment  of  the  justice  and  the  county  court  affirmed,  with 
costs. 

PuTNAif,  J.,  concurs ;  Herbick,  X,  not  voting. 

Hiram  A.  Douglas,  Eesp't,  v.  The  PAenix  Insubancb  Com- 
pany OP  Brooklyn,  N.  Y.,  Applt* 

{Sufreme  Court,  Oeneral  Term,  Third  Department,  Filed  March  16,  I89B.) 

Iksurance  fPiRE) — Attachment. 

A  claim  by  a  resident  of  this  state  against  a  domestic  fire  insurance 
comjMuiy  cannot  be  attached  in  a  forei^  state  by  service  on  an  agent  of 
the  company  in  that  state  where  no  personal  service  on  the  claimant  ia 
made. 

I  AfflnniDg  43  St.  Hep.,  809. 
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This  action  was  prosecuted  to  recover  the  amount  claimed  to 
be  due  the  plaintiff  on  a  fire  insurance  policy,  issued  by  the  de- 
fendant 

The  complaint  was  in  the  ordinary  form  in  such  actions  and 
also  contained  an  allegation  that  the  defendant  was  a  domestie 
corporation,  organized  under  the  laws  of  the  state  of  New  York 
ana  that  the  plaintiff  at  the  time  of  the  issuing  of  the  policy  was 
a  resident  of  the  state  of  New  York,  and  the  holder  ana  owner  of 
the  policy.  The  answer,  after  admitting  many  of  the  allegations 
of  tne  complaint,  alleges  in  substance  that  creditors  of  the  plaint- 
iff residing  in  the  state  of  Massachusetts  have  by  attachment  or 
trustee  process,  issued  or  granted  in  that  state,  attached  the  claim 
of  the  plaintiff  sued  upon  in  this  action.  To  this  alleged  defence 
the  plaintiff  interposea  a  demurrer  on  the  ground  that  the  same 
is  insufficient  in  law  upon  the  face  thereot 

This  demurrer  was  sustained  and  the  trial  court  ordered  judg- 
ment for  the  plaintiff  in  accordance  with  the  prayer  of  the  com- 
plaint, with  costs,  and  from  that  judgment  the  defendant  appeals  to- 
this  court 

0,  A.  Seixas,  forapp'lt;  Canttuell <k  Cantwell {WHliam P.  Cant-- 
welly  of  counsel),  for  resp't 

Mayham,  p.  J.  — By  the  demurrer  the  plaintiff  admits  all  the 
allegations  of  fact,  if  any,  in  the  answer  demurred  to,  and  the  first 
question  to  be  examined  on  this  appeal  seems  to  be  whether  that 
part  of  the  answer  interposed  as  an  affirmative  defence  was 
sufficient  upon  its  face  to  show  that  the  attachment  alleged  to 
have  been  issued  in  Massachusetts  in  favor  of  creditors  of  the 

Slaintiff  residing  there  was  a  valid  and  effectual  Hen  on  the  debt 
ue  the  plaintiff  from  the  defendant  on  this  insurance  policy,  so 
that  if  the  defendant  should  pay  the  plaintiff  it  would  still  be 
liable  to  the  attaching  creditors. 

It  is  quite  clear  that  if  this  foreign  attachment  had  so  far  levied 
upon  this  claim  as  to  suspend  the  plaintiff's  control  over  it  and 
transfer  the  same  to  the  custody  of  the  law,  in  trust  for  the  pay- 
ment of  the  claim  of  the  attaching  creditors  of  the  plaintiff,  that 
that  fact,  properly  alleged,  would  constitute  a  defense  to  this  action, 
either  in  abatement,  if  the  attachment  proceedings  were  still  pend- 
ing, or  in  bar,  if  the  attachment  creditors  had  recovered  the- 
money  of  the  defendant,  provided  the  plaintiff  had  been  properly 
before  the  court  in  the  attachment  proceedings.  Emhree  Jk  Collins 
Y.Hanna,  5  Johna,  101 ;  Donovan  v.  Hunt,  7  Abb.,  29 ;  Martin  v. 
Central  Vermont  R  R  Co,,  50  Hun,  849 ;  20  St  Rep.,  876. 

But  the  defendant,  in  order  to  avail  itself  of  such  a  defense^ 
must  in  its  answer  allege  facts  showing  that  the  foreign  attach- 
ment has  by  its  operation  divested  the  plaintiff  of  his  right  to  the 
control  of  the  property  or  rights  in  action  upon  which  it  is  levied, 
or  claimed  to  have  operated,  and  that  under  it  jurisdiction  has 
been  acquired  of  the  person  of  the  plaintiff  and  of  the  property, 
or  at  least  of  the  property  which  is  within  the  jurisdiction  and 
control  of  the  attachmg  tribunal.  The  answer  does  not  allege 
that  the  attachment  was  served  on  the  plaintiff,  and  it  in  effect 
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admits  that  the  plaintiff  is  a  non-resident  of  the  state  of  Massa- 
chusetts, and  that  the  domicil  of  the  defendant  is  in  the  state  of 
New  York,  and  that  the  policy  was  issued  in  this  state  to  the 
plaintiff  on  property  in  this  state,  where  the  loss  occurred,  but  it 
alleges  that  oy  j-eason  of  certain  provisions  of  the  laws  of  Massa- 
chusetts the  defendant  was,  by  complying  with  the  laws  of  that 
state,  authorized  to  do  business  therein.  That  the  defendant  had 
complied  with  such  laws,  and  had  an  agency  in  that  state  on 
whom  legal  process  could  be  served,  and  the  process  of  attach- 
ment was  served  on  the  agent  of  the  defendant  in  the  state  of 
Massachusetta 

No  other  service  is  allied  in  the  answer,  and  no  allegation  is 
coDtained  in  the  same  that  any  actual  seizure  under  the  attach- 
ment was  made  of  the  claim  of  the  plaintiff  against  the  defendant, 
or  that  such  claim  was  in  that  state,  nor  does  the  answer  allege  ad 
a  fact  that  the  plaintiffs  claim  on  which  the  attachment  is  claimed 
to  operate  had  any  existence  in  the  state  of  Massachusetts. 

Under  the  all^ations  of  fact  in  the  answer  we  do  not  think 
that  the  attachment  could  be  held  to  operate  on  the  amount  due 
on  this  policy. 

It  cannot  be  claimed  that  the  courts  of  Massachusetts  have 
extra  territorial  jurisdiction.  It  seems  to  be  the  settled  rule  that 
the  state  courts  are  confined  in  the  exercise  of  their  jurisdiction  to 
the  limits  of  their  own  state,  and  jurisdiction  between  citizens  of 
different  states  is  by  the  federal  constitution  conferred  on  the  fed- 
eral courta  .  In  Plimpton  v.  BigeloWy  93  N.  Y.,  592,  the  court 
says :  "  In  the  case  of  tangible  property,  capable  of  actual  manu- 
caption^  it  must  have  an  actual  situs  within  the  jurisdiction.  But 
credits,  choses  in  action,  and  other  intangible  interests  are  made  by 
the  statute  susceptible  of  seizure  by  attachment  The  same  princi- 
ple, however,  in  this  case  as  in  the  other,  the  resj  that  is,  the  in- 
tangible right  or  interest,  to  be  subject  to  attachment  must  be 
within  the  jurisdiction."  Again,  in  the  same  case,  the  court  says : 
"When  the  defendant  who  owes  a<5reditis  within  the  jurisdic- 
tion, there  is  no  difficulty  through  proceedings  in  personam  in 
reaching  and  applying  it  in  dischai^e  of  his  debt  to  the  plaintiff 

"But  where  he  is  out  of  the  jurisdiction,  and  the  debt  or  duty 
Owing  to  him,  or  the  right  he  possesses,  exists  against  some  person 
within  the  jurisdiction,  attachment  laws  fasten  upon  that  circum- 
stance, and  by  notice  to  the  debtor,  or  person  owing  the  duty 
or  representing  the  right,  impound  the  debt,  duty  or  right  to 
answer  the  obligation  which  the  attachment  proceeding  is  in- 
stituted to  enforca" 

The  answer  in  this  action  does  not  in  terms  charge  that  the 
plaintiff  hod  a  debt  due  him  from  the  insurance  company  in  the 
•tate  of  Massachusetts,  nor  can  it  be  inferred  from  the  answer,  ex- 
cept from  the  fact  that  the  defendant  while  chai-tered  by  the  laws 
of  New  York,  and  domiciled  in  that  state,  having  its  principal 
place  of  business  there,  had  established  an  agency  in  the  state  of 
Httsachosetts.  There  seems  no  warrant  for  holaing  that  the  de- 
fendant owed  this  debt  for  the  purpose  of  attachment  in  all  the 
stetes  of  this  Union  ^here  it  had  an  agency,  and  that  the  sitiis 
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of  the  debt  was  where  the  defendant  saw  fit  to  locate  a  person  on 
whom  process  against  the  defendant  might  be  served. 

In  discussing  the  question  of  the  location  of  a  corporation  for 
the  purposes  of  an  attachment,  Andrews,  J.,  in  Plimpton  v.Bige- 
lowj  supra,  says :  "  If  the  corporation  by  having  its  officers,  and 
by  transacting  business  in  a  state  other  than  its  domicil  of  origin,, 
is  deemed  to  be  itself  present  as  an  entity  in  such  foreign  state  to 
the  same  extent  and  in  the  same  sense  as  it  is  present  in  the  state 
which  created  it,  it  may  be  conceded  that  its  shares  might  properly 
be  attached  in  such  foreign  jurisdiction. 

"  But  we  ree^rd  the  principle  to  be  too  familiarly  settled  by 
repeated  adjudication  of  the  federal  and  state  courts  to  admit  of 
further  controversy,  that  a  corporation  has  its  domicil  and  resi- 
dence alone  within  the  bounds  of  the  sovereignty  which  created 
it,  and  that  it  is  incapable  of  passing  personally  beyond  that  juris- 
dictioa" 

Again,  as  to  personal  property  consisting  of  debts,  choses  in 
action  and  contracts,  the  situs  seems  to  be  that  of  the  residence  of 
the*  creditors.  In  WiUiams  v.  Ingersoll  89  N.  Y.,  523,  Earl  J., 
says:  "A  debt  always  under  general  jurisprudence  has  its  situs^ 
either  at  the  domicil  of  the  creditor,  or  where  the  written  obliga- 
tion upon  which  it  is  due  is  held,  and  not  at  the  situs  of  the 
debtor^' 

It  follows,  therefore,  that  in  the  absence  of  any  special  provis- 
ions of  law,  this  debt  from  the  defendant  to  the  plaintiff  on  the 
policy  in  question  had  its  situs  in  the  state  of  New  York  and  could 
not  be  reached  under  an  attachment  issued  under  the  laws  of 
Massachusetts,  as  there  was  no  property  in  that  state  upon  which 
the  attachment  was  or  could  be  served  and  no  personal  service  of 
the  attachment  on  the  plaintiff 

But  it  is  insisted  by  the  appellant  that  the  answer  alleged  the 
jurisdiction  of  the  Massachusetts  court  and  the  full  and  complete 
control  of  the  property  under  the  attachment.  The  difficulty  of 
that  contention  is  that  the  allegations  of  this  character  in  the  an- 
swer are  conclusions  and  not  allegations  of  facL 

"While  the  demurrer  admits  all  the  allegations  of  fact  in  the 
pleadings  to  which  it  is  interposed,  it  does  not  admit  the  conclu- 
sions either  of  fact  or  law  set  out  in  the  pleading.  In  Angell  v. 
Van  Schaick,  56  Hun,  256 ;  30  St  Eep.,  714,  the  court  in  dis- 
cussing the  manner  of  pleading  foreign  statutes,  uses  this  language : 
"After  setting  forth  the  foreign  statutes  and  averring  that  they 
were  the  whole  of  the  law  of  the  state  of  Pennsylvania  relating  to 
the  subject,  the  pleader  alleges  that  by  such  statutes  the  plaintiff 
was  absolutely  prohibited  from  exercising  his  trade  without  a 
license,  and  that  ne  was  prohibited  by  such  statutes  from  recover- 
ing in  this  action.  But  these  averments  are  mere  inferences  and 
deductions  drawn  from  the  statute  and  are  not  in  any  sense  alle- 
gations of  fact 

"In  interposing  a  demurrer  the  plaintiff  did  not  thereby  admit 
the  construction  put  upon  the  statute  by  the  pleading  demurred 
to,  or  the  correctness  of  the  inference,  but  only  the  truth  of  such 
facts  as  were  properly  stated  in  the  answeh"     This  language  is 
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identical  witlji  that  used  by  the  court  of  appeals  in  Bogardus  v. 
K  r.  Life  Ins.  Co.,  101  N.  Y.,  337. 

In  the  case  at  bar  the  defendant  has  omitted  entirely  the  pro- 
visions of  the  Massachusetts  statute  or  an^  appropriate  reference 
thereto  as  facts,  but  states  only  the  conclusions  which  the  pleader 
draws  from  such  statutes.  This  we  think  insufficient  and  the  de- 
murrer to  such  answer  does  not  admit  the  conclusions  of  the 
pleader. 

But  if  it  could  be  held  that  the  Massachusetts  statutes  are  suf- 
ficiently pleaded  in  the  answer,  still  as  the  situs  of  the  claim  of 
the  plaintifiE  is  in  the  state  of  New  York  where  the  plaintiff 
resides,  and  whei*e  the  defendant  has  its  domicil  or  origin,  and 
where  the  contract  of  insurance  between  the  plaintiff  and  de- 
fendant was  made,  and  no  personal  service  in  the  attachment  pro- 
ceedings having  been  made  on  the  plaintiff,  it  would  seem  to- 
follow  that  he  was  not  before  the  court  in  such  attachment  ;•  and 
that  no  jurisdiction  over  his  person  or  property  was  acquired  in 
such  attachment  proceedings. 

If  this  be  so,  the  plaintiff  had  no  hearing  or  opportunity  to  be 
heard  on  this  attachment  proceeding,  and  no  statute  that  the  legis- 
lature of  Massachusetts  could  enact  could  deprive  the  plaintiff  of 
his  interest  in  this  policy  under  the  provisions  of  §  1  of  the  four- 
teenth amendment  of  the  constitution  of  the  Unitea  States,  which^ 
among  other  things,  provides :  "  Nor  shall  any  state  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law." 

It  had  been  held  in  Stuart  v.  Palmer,  74  N.  Y.,  191,  that  due 
process  of  law  re(juires  an  orderly  proceeding  adapted  to  the  na- 
ture of  the  case  in  which  the  citizen  has  an  opportunity  to  be 
heard,  and  to  defend,  enforce  and  protect  his  rights.  A  hearing 
or  an  opportunity  of  being  heard  is  absolutely  essential.  We  can- 
not conceive  of  due  process  of  law  without  tnis.  In  Martin  v.  Osn- 
tral  Vermont  R  R  d.,oO  Hun,  350;  20  St  Rep.,  375,  Learned, 
J.,  says:  "It  seems  hardly  neceseary  to  argue  that  a  judgment 
which  deprives  a  man  of  his  property  cannot  lawfully  be  recov- 
ered without  notice  to  hiuL  We  do  not  mean  that  against  absent 
debtors  the  law  may  not  authorize  an  attachment  of  the  alleged 
debtor's  property.  It  may  thereby  acquire  jurisdiction  of  the 
thing,  but  in  order  to  make  that  jurisdiction  perfect  it  must  give 
due  notice  to  the  owner  before  it  attempts  to  divest  his  title." 

But  in  this  case  the  proceedings  in  rem  seem  to  have  been  in- 
stituted and  property  seized,  and  the  only  defect  was  in  giving 
notice  to  the  owner. 

In  the  case  at  bar  no  proceeding  in  rem  was  operative  in  the 
state  of  Massachusetts.  The  res  was  not  within  that  state.  It  was 
but  a  right  in  action  against  the  defendant  and  the  situs  of  that 
right  was  in  New  York,  and  the  process  of  the  Massachusetts 
court,  which  can  operate  only  in  that  state,  did  not  attach  to  it  in 
this  state,  or  operate  to  bring  either  the  plaintiff  or  his  interest  in 
this  policy  within  the  jurisdiction  of  the  laws  or  the  process  of 
the  courts  of  the  state  of  Massachusetts. 

The  answer  therefore  as  to  the  new  matter  did  not  constitute  a 
St.  Rep.,  Vol.  XLIV.        31 


Digitized  by  VjOOQIC 


242  New  York  State  Reporter,  Vol.  44        [Sup.Ct 

defense  to  this  action,  and  the  demurrer  thereto  was  properly  sus- 
tained and  judgment  for  the  plaintiff  upon  the  demurrer  was 
proper  and  should  be  affirmed. 

iTudgment  affirmed,  with  costs. 

Putnam  and  Herrick,  JJ.,  concur. 

James  Smith,  Executor,  App'lt,  v.  Frank  Pelott  et  oL,  Resp'ta. 
iSupreme  Court,  General  Term,  Third  Depariment,  FOed  March  16,  JS9S,) 

1.  Pleadikgs— EymENCB. 

Statements  and  admissions  in  any  pleading  properly  before  the  court  are 
evidence  for  all  the  purposes  of  the  trial,  and  it  Is  not  necessary  that  they 
should  be  formally  read  in  eTidence  to  auUiorise  the  admissions  mudi^  in 
them  to  be  considered  by  the  court. 

2.  Reference — NoNSurr— Dibmibsal  of  complaint  on  the  Msarrs. 

At  the  conclusion  of  the  plaintiff's  evidence  on  a  trial  before  a  referee, 
.  defendant  moved  that  the  plaintiff  be  nonsuited,  and  the  referee  reserved 
his  decision  and  adjourned.  At  the  next  hearing  he  announced  that  he 
_  granted  the  motion  for  a  nonsuit,  to  which  plaintiff  excepted.  Thereafter 
the  referee  made  and  delivered  his  report,  which  assumed  to  dispose  of 
the  whole  case.  Hdd,  that  it  was  in  fact  but  a  judgment  of  nonsuit,  and 
if  there  was  any  evidence  tending  to  support  the  plaintiffs  claim,  the  judg- 
ment must  be  reversed. 

2.   SAM£->REqUB8TB  TO  FlNp.  • 

In  such  case  plaintiff  should  have  had  an  opportunity  to  have  presented 
to  the  referee  requests  to  find.  If  he  had  presented  requests  embodying 
his  contention  as  to  the  facts  and  law,  he  would  have  been  concluded,  and 
the  referee  would  be  deemed  to  have  passed  upon  the  whole  case. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee 
dismissing  the  complaint  of  the  plaintiff  upon  the  merits. 
P,  R  Uhapmany  for  app*lt ;  A  D.  Baiky^  for  resp'ts. 

Mayham,  p.  J. — The  plaintiff  prosecuted  this  action  as  the 
-executor  of  John  Giles,  who  was  a  sub-contractor  under  one 
Danforth  E.  Fisher  in  the  construction  of  a  house  for  the  defend- 
iint  under  a  contract  made  between  Fisher  and  Pelott  The  action 
was  referred  by  order  of  the  court,  and  on  the  trial  the  referee  re- 
ported in  favor  of  the  defendant,  and  the  principal  questions  in 
this  appeal  arise  upon  the  exceptions  taken  by  the  plaintiff  to 
that  report  *    . 

On  the  trial  the  referee  allowed  an  amendment  of  the  plaintiff's 
complaint  on  his  motion,  and  also  an  amendment  of  the  answer 
of  the  defendant  on  his  motion,  and  the  appellant  now  urges  that 
the  amendment  of  the  answer  by  the  referee  was  error. 

We  see  no  error  in  allowing  the  amendment  of  the  pleadings 
on  the  trial.  The  amendments  were  allowable  in  the  discretion 
of  the  court  under  §  723  of  the  Code  of  Civil  Procedure,  and  by 
§  1018  the  referee  had  the  same-  power  upon  that  subject  upon 
the  trial  as  that  conferred  on  the  court  by  §  723,  and  we  do  not 
see  that  the  power  was  improperly  exercised  in  this  action.  The 
amended  pleadings  became  the  pleadings  in  the  case  after  the 
allowance  of  the  amendment  by  the  referee,  but  the  statement 
and  the  admissions  in  any  of  the  pleadings  properly  before  the 
court  were  evidence  for  all  of  the  purposes  of  the  trial,  Holmes  v. 
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Jones,  121  N.  Y.,  461 ;  31  St  Rejf.,  379,  and  it  was  DOt  necessary 
that  they  should  be  formally  read  in  evidence  to  authorize  the 
admissions  made  in  them  to  be  considered  by  the  court 

At  the  conclusion  of  the  plaintiff  s  evidence  on  the  trial,  the 
defendant  moved  that  the  plaintiff  be  nonsuited,  and  the  referee 
reserved  the  question  and  adjourned  the  hearing.  Pending  the 
adjournment  the  plaintiff  died  and  his  personal  representative 
was  substituted  as  plaintiff.  After  such  substitution  the  parties 
appeared  before  the  referee  and  proceeded  with  the  trial,  and  the 
referee  after  calling  the  case  announced  that  he  granted  defend- 
ant's motion  for  nonsuit^  to  which  decision  the  plaintiff  excepted. 
Thereafter  the  referee  made  and  delivered  his  report  The  plead- 
ings having  been  amended  to  conform  to  the  plaintiff's  proofs 
the  question  raised  by  this  nonsuit  is,  whether  there  was  any  evi- 
dence given  by  the  plaintiff  upon  which  he  might  have  recovered. 

Although  the  report  of  the  referee  substantially  made  and  filed, 
and  to  which  exceptions  were  taken  by  the  plamtiff,  assumed  to- 
dispose  of  the  whole  case,  we  think  the  proceedings  on  the  trial 
bring  it  within  the  decision  of  Forbes  v;  Chichester^  125  N.  Y.,, 
769 ;  36  St  Rep.,  248,  and  that  it  was  in  fact  but  a  nonsuit,  and 
if  there  is  any  evidence  which  should  be  considered  upon  the 
merits,  upon  the  disputed  questions  of  fact  in  this  action,  the 
plaintiff  had  a  right  to  have  it  properly  weighed  and  considered 
upon  the  merita 

It  is  true,  as  was  said  in  that  case,  the  plaintiff  may  fail  to  sat- 
isfy any  court  upon  all  the  evidence  that  he  is  entitled  to  recover. 
But  he  has  a  rignt  to  have  his  evidence  properly  weighed  We 
think  on  a  careful  examination  of  all  the  evidence  given  on  the 
trial  there  is  enough  to  raise  a  question  of  fact,  whether  or  not 
there  had  not  been  such  change  in  the  specifications  as  to  amount 
to  a  waiver  on  the  part  of  the  defendant  of  a  strict  performance 
by  the  original  or  sub-contractor,  and  perhaps  modifications  of 
the  contract  in  other  respects,  which  should  have  been  considered 
by  the  referee  as  questions  of  fact 

While  the  law  in  this  class  of  actions  makes  it  incumbent  ott 
the  party  seeking  to  recover  to  show  a  substantial  performance  of 
the  contract,   we  think  the    plaintiff   should   have  had  the  op- 

Eort unity  to  have  presented  to  the  referee  requests  to  find.  If  he 
ad  presented  requests  to  find  to  the  referee  embodying  his  con- 
tention as  to  the  facts  and  law,  the  plaintiff  would  have  been 
concluded,  and  the  referee  in  that  case  would  be  deemed  to  have 
passed  upon  the  whole  case.  Columbia  Bank  v.  Gospel  Tabernacle 
Church,  127  N.  Y.  365 ;  38  St  Rep.,  915.  But  this  case  is  dis- 
tinguished from  and  does  not  assume  to  overrule  Forbes  v.  Chi- 
chester, supra,  or  Scofield  v.  Hernandez,  47  N.  Y,  313. 

There  is  no  claim  that  the  entire  contract  price  for  the  build- 
ing has  been  paid  by  the  defendant,  and  we  think  the  plaintiff^ 
should  have  a  full  opportunity  to  have  the  case  disposed  of  on 
the  facts  and  law  upon  its  merita 

Judgment  reversed,  referee  discharged,  and  a  new  trial  ordered, 
costs  to  abide  the  event 
Putnam  and  Herrick,  JJ.,  concur. 
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Andrew  J.  Dexter,  Resp%  v.  William  Ivms  et  al,  Applta 

(Court  0f  Appeals,  Filed  April  IB,  189^,) 

Plbadinh — Ambndmbmt— Eyidemcb. 

In  an  action  for  wages,  the  complaint  was  on  a  written  agreement 
hiring  plaintiff  as  salesman,  alleging  performance  by  him  and  non-pay- 
ment of  salai  y  by  defendants.  The  answer  admitted  the  agreement  of 
hiring,  but  alleged  failure  to  perform  and  claimed  that  defendants  notified 
plaintiff  of  the  breach  on  his  part  "  and  thereafter  no  seryice  was  rendered 
by  him." ,  Ou  the  trial  plaintiff  offered  a  letter  from  defendants  in  evi- 
dence, complaining  as  to  his  manner  of  woAing,  but  not  giving  notice  of  a 
discharge.  On  defendants  objecting  on  the  ground  that  it  tended  to 
show  a  discharge,  the  court  remarked  that  he  thought  the  criticism  cor- 
rect, but  "will  allow  you  to  amend,"  and  the  letter  was  admitted.  Held, 
no  error ;  that  the  letter  was  admissible  wiUiout  any  amendment,  as 
tending  to  show  whether  plaintiff  was  acting  under  or  had  abuidoned  the 
contract. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  judgment  in  favor  of  plaintiff  entered 
on  verdict  and  order  denying  motion  for  new  trial. 

James  G.  Burnetii  for  applts ;  James  &  Thos.  E.  JVoy,  for 
xesp't 

O'Brien,  J. — The  main  point  made  in  support  of  this  appeal  is 
that  the  plaintiff  brought  the  action  to  recover  an  instalment  of 
his  salary,  as  a  salesman  in  the  service  of  the  defendants,  and  that 
upon  the  trial  he  was  permitted  to  amend  his  complaint  against 
the  defendants'  objection,  and  by  the  amendment  to  convert  the 
action  into  one  to  recover  damages  for  a  wrongful  discharge  from 
the  employment  provided  by  the  contract  In  other  woras,  it  is 
urged  by  the  learned  counsel  for  the  defendants  that  the  plaintiff 
«ued  upon  one  cause  of  action,  and  by  an  erroneous  exercise  of 
the  power  of  amendment  at  the  trial  recovered  upon  another  and 
-different  cause  of  action.  If  it  is  true  in  fact  that  the  complaint 
was  so  amended  at  the  trial,  against  the  protest  of  the  defendants, 
:as  to  work  an  entire  change  in  the  cause  of  action,  the  judgment 
ought  not  to  be  upheld,  as  the  power  of  the  court  to  amend  plead- 
ings at  the  trial  does  not  permit  the  introduction  of  a  new  or  en- 
tirely different  cause  of  action.  A  careful  examination  of  the 
record,  however,  fails  to  show  that  such  a  proceeding  as  the  de- 
fendants rely  upon  in  support  of  the  appeal  actually  took  place  at 
the  trial.  It  is  incumbent  upon  a  party  seeking  to  reverse  a 
judgment  in  this  court  to  show  that  some  error  of  law  prejudicial 
to  him  was  committed  on  the  trial.  Every  fair  intenament  and 
presumption  will  be  made  in  support  of  and  not  against  the  judg- 
ment. This  court  will  not  attempt  to  infer  or  spell  out  some  error 
from  rulings  or  proceedings  at  the  trial  that  are  of  equivocal 
meaning  or  doubtful  import,  and  will  not  give  to  a  ruling  or  de- 
•cision  made  during  the  course  of  the  trial  a  construction  different 
from  what  was  intended  by  the  trial  court  and  understood  by 
counsel  on  both  sides. 

The  complaint  was  upon  a  written  agreement  made  between  the 
plaintiff  and  defendants,  whereby  it  was  stipulated  that  the  plaintiff 

»  Affirming  89  St.  Rep.,  915. 
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should  enter  into  the  service  of  the  defendants  as  a  salesman  and 
perform  service  for  them  in  that  capacitv  for  one  year  from 
November  1,  1887,  at  a  salary  of  $1,800  per  year,  payable  in 
monthly  payments  of  $150  per  month,  besides  expenses.  It  is 
alleged  that  the  plaintiff  periormed  his  part  of  the  contract,  but 
that  the  defendants  have  neglected  and  refused  to  pay  him  his 
salary  due  under  the  contract  for  the  months  of  June,  July  and 
August,  1888,  amounting  to  $450,  and  that  they  have  also  neg- 
lected and  refused  to  pay  his  expenses  during  the  same  period 
amounting  to  $101.  The  defendants*  answer  admitted  the  agree- 
ment, but  alleged  that  while  they  were  at  all  times  ready  and  will- 
ing to  comply  with  their  part  of  it,  the  plaintiflE  for  a  period  of 
4ibout  three  months  prior  to  May  28, 1888,  disregarded  and  wholly 
neglected  and  failed  to  perform  the  terms  and  conditions  thereof 
upoa  his  part  and  the  directions  of  the  defendants  in  reference 
thereto,  and  then  follows  this  allegation :  "  By  reason  of  which 
failure  so  to  do,  the  defendants,  on  or  about  said  28th  day  of 
May,  1888,  notified  the  plain tifiE  of  the  breach  of  the  agreement 
upon  his  part,  and  thereafter  no  service  whatever  has  been  ren- 
dered to  the  defendants  by  him."  This  is  not  an  allegation  or 
defence  that  the  defendants  had  terminated  the  contract  sued  upon 
by  a  discharge  of  the  plaintiflE,  but  an  allegation  that  the  plaintiff 
had  abandoned  and  failed  to  perform  the  agreement  All  the 
other  allegations  of  the  complaint  were  denied.  This  condition 
of  the  pleadings  presented  for  trial  but  a  smgle  issue  or  Question 
of  fact,  and  that  was  whether  the  plaintiflE  had  performed  his  part 
of  the  agreement  to  render  services  for  the  defendant  as  a  sales- 
man. There  was  no  other  issue  or  question  to  be  tried.  The 
plaintiff  produced  and  put  the  written  agreement  in  evidence,  and 
testified  to  what  he  dia  under  it  He  also  produced  and  put  in 
ovidence  numerous  letters  that  passed  between  the  parties  from 
time  to  lima  Two  or  three  of  the  letters  from  the  defendants  to 
the  plaintiff  contained  complaints  as  to  the  manner  in  which  he 
was  performing  the  contract  and  as  to  the  results,  but  none  of 
them  contained  any  explicit  notice  to  the  plaintiff  of  his  discharge, 
or  of  an  intention  on  the  part  of  the  defendants  to  terminate  the 
contract  The  corresix>ndence  between  the  parties  was  all  admis- 
sible in  evidence  under  the  pleadings  as  they  were  originally 
framed,  for  the  i-eason  that  it  tended  to  prove  that  both  parties 
were  acting  under  the  contract  and  that  the  plaintiff  had  not 
abandoned  it  as  was  alleged. 

It  was  not  admissible  on  the  part  of  either  party  to  prove  a 
discharge  or  termination  of  the  contract,  because  the  plaintiff  had 
not  pleaded  any  such  cause  of  action  nor  the  defendants  any  such 
defense.  On  the  trial  the  plaintiff  offered  one  of  these  letters  in 
evidence.  The  defendants'  counsel  objected  on  the  ground  that 
the  action  was  brought  to  recover  wages  and  the  letter  tended  to 
show  a  discharge.  TKe  court,  in  answer  to  the  objections,  re- 
marked that  he  thought  the  criticism  correct  but  '*  will  allow  you 
to  amend."  The  letter  was  received  and  the  defendants'  counsel 
excepted.  Now  all  that  occurred  was  the  receipt  of  a  letter  in 
evidence  written  by  the  defendants  to  the  plaintiff.      As  already 
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observed,  it  was  admissible  without  any  amendment,  as  a  part  of 
the  correspondence  between  the  parties,  tending  to  show  wnether 
the  plaintiff  was  acting  under  or  had  abandoned  the  contract  The 
plaintiflE  had  not  asked  for  leave  to  amend  his  complaint  and  did 
nothing  to  indicate  that  he  desired  j^or  accepted  the  privilege  of 
amending  and  no  amendment  was  actually  made.  The  trial  pro- 
ceeded and  no  proof  was  given  that  was  not  entirely  proper  and 
competent  to  be  given  upon  the  issue  made  by  the  origind  plead- 
ings.  At  the  close  of  the  plaintiflf's  case,  the  defendant's  counsel 
moved  to  dismiss  the  complaint,  on  the  ground  that  the  action 
was  one  to  recover  wages  ahd  {hat  the  proof  showed  that,  prior  to 
the  period  for  which  the  wages  were  claimed,  the  plaintiff  had 
been  discharged  ;  that  there  was  a  complete  failure  to  prove  the 
cause  of  action  pleaded  and  that  plaintiff's  only  remedy  was  an 
action  for  damages.  Neither  party,  as  we  have  seen,  alleged  by 
pleading  that  the  contract  was  termmated  by  a  discharge,  and  the- 
only  point  presented  by  the  motion  was  that  the  plaintiff,  while: 
attempting  to  prove  his  case,  had  shown  the  discharge  and,  there- 
fore, had  failea  in  his  action*  But  this  position  was  wholly  un- 
tenable. The  plaintiff  had  given  evidence  competent  and  sufficient 
for  the  consideration  of  the  jury  upon  the  issue  originally  made,, 
that  is,  for  the  recovery  of  his  salary  during  the  period  covered  by 
the  complaint,  and  he  had  given  no  evidence  whatever  upon  which 
he  could  go  to  the  jury  in  an  action  for  damages  on  account  of  a 
discharge. 

The  most  that  can  fairly  be  claimed  is  that  if  either  party  had 

})leaded  the  discharge  of  the  plaintiff  as  a  cause  of  action  or  de- 
ense  then  some  of  the  correspondence  which  the  plaintiff  offered 
would  have  been  competent  to  submit  to  a  jury  in  support  of  such 
an.  all^ation.  There  were  some  ambiguous  expressions  in  the 
defendants'  letters  which  taken  alone  might  tend  to  show  that  it 
was  the  defendants'  intention  to  terminate  the  contract  But  they 
were  far  from  conclusive,  and  when  all  the  letters  were  read  and 
the  acts  of  the  parties  during  the  year  considered,  it  was  at  best 
a  question  for  tne  jury  whether  the  plaintiff  had  been  discharged 
or  not.  The  letters  were  all  competent  in  an  action  for  the  salary 
and  the  fact  that  they  also  contained  some  evidence  competent  oq 
the  question  of  discharge  cannot  prejudice  the  plaintiff,  so  long  as 
they  were  not  used  for  any  such  purpose  and  nothing  was  claimed 
for  them  on  that  ground.  At  tne  time  that  the  plaintiff  rested 
and  the  defendants  moved  for  a  dismissal  of  the  complaint,  the- 
plaintiff  had  made  out  a  case  for  the  jury  in  an  action  to  recover 
nis  salary  and  bad  made  out  no  other  cause  of  action. 

But  the  plaintiff's  counsel,  after  the  motion  to  dismiss,  asked 
that  the  complaint  be  amended  so  as  to  conform  to  the  proof.  This 
motion  was  wholly  unnecessary  so  far  as  can  now  be  judged  from 
the  record,  but  as  there  was  no  proof  in  the  case  upon  which  a 
recovery  could  be  had  for  damages  based*  upon  a  discnarge  or  ter* 
mination  of  the  contract,  or  for  any  other  cause  except  for  the  sal- 
ary, an  amendment  conforming  the  complaint  to  the  facts  proven, 
could  not  change  the  cause  of  action  or  substitute  in  the  place  of 
the  action  for  salary  a  claim  for  damages  as  upon  a  wrongful  ter- 
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mination  of  the  contract  The  coui-t  granted  the  plaintiffs  mo- 
tion to  amend  and  also  gave  permission  to  the  defendants  to 
amend  the  answer  if  thej  so  desired,  and  to  this  ruling  the  defend- 
ants' counsel  excepted.  The  court  then  denied  the-  defendants* 
motion  to  dismiss  in  language  quite  significant,  for  it  shows  that 
he  had  no  idea  that  from  anything  that  had  yet  tmnspired  the 
form  of  the  action  had  been  changed.  The  court  said :  **  There 
is  evidence  from  which  the  jury  might  find  that  he  was  ready  to 
render  the  services,  and  if  they  should  so  find  I  thint  he  would 
then  be  entitled  to  recover  for  services,  as  there  is  no  question  of 
discharge  raised  by  the  pleadings." 

The  defendants  then  gave  evidence  all  bearing  on  the  question 
as  to  whether  the  plaintiflE  performed  any  services  under  the  con- 
tract "When  the  case  was  submitted  to  the  jury  the  learned 
trial  judge  was  careful  to  point  out  the  issue  in ,  the  case.  After 
calling  their  attention  to  the  contract  upon  which  the  plaintiflE 
brought  the  action,  referring  to  the  plaintiffs  position,  he  said : 
*^  He  does  not  set  up  here  that  he  was  discharged  and  sue  for  a 
breach  of  that  contract ;  on  the  contrary  he  claims  that  he  acted 
as  their  servant  for  a  period  lasting  till  the  1st  day  of  September 
in  the  following  year,  and  that  he  has  not  been  paid  for  the 
months  of  June,  July  and  August"  It  is  perfectly  plain  from 
the  manner  in  which  the  case  was  submitted  to  the  jury  that  the 
court  did  not  understand  that  any  amendment  had  been  made 
which  changed  the  cause  of  actioa  The  jury  were  required  to 
determine  the  single  issue  whether  the  plaintiff  had  during  the 
months  named  remained  idle  or  held  himself  in  readiness  to  ren- 
der such  services  as  were  required  of  him  and  to  obey  the  defend- 
ants' ordera  The  jury  were  charged  :  "  That  if  the  plaintiff  was 
at  all  times  ready  to  do  the  work  that  the  defendants  imposed 
upon  him  under  his  employment,  then,  though  they  did  not  see 
fit  to  give  him  work,  and  let  him  remain  idle,  still  he  can  re- 
<x>ver,  and  strictly  as  wa^es."  The  verdict  which  the  jury  ren- 
dered in  favor  of  the  plaintiff  was  for  the  salary  and  expenses 
claimed  and  the  interest  thereon.  It  is  plain  that  the  issue  made 
by  the  original  pleadings  was  the  only  one  tried,  the  only  one 
submitted  to  the  jury  and  the  only  one  upon  which  the  judg- 
ment was  recovered.  The  ruling  of  the  court  conforming  the  com- 
plaint to  the  proofs  did  not  introduce  into  the  case  a  new  cause  of 
action  for  damages  or  any  other  cause  of  action  except  the  one 
originally  counted  upon.  "Whatever  may  have  been  the  effect  of 
granting  the  request  to  conform  the  complaint  to  the  proofs,  it  was 
a  perfectly  harmless  proceeding  so  far  as  ths  defendants  are  con- 
cerned. The  court  still  adher^  to  the  issue  made  by  the  original 
pleadings  as  if  no  such  motion  had  been  qiade  or  granted  and  for 
all  practical  purposes  the  case  must  be  treated  in  the  same  way 
as  if  the  motion  had  been  denied.  For  these  reasons  the  judg- 
ment appealed  from  should  b^  affirmed. 

Judgment  affirmed,  with  costs. 

AU  concuc,  except  Gray,  J.,  not  voting. 
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Harriet  S.  Rtjmsey  et  at,  Resp'ts,  v.  The  New  York  &  New 
England  R  R  Co.,  App'lt* 

{Ckntrt  ofAppeaU,  Filed  April  12,  1892.) 

1.  Eminent  domain— Damages  for  cuttino  off  access  to  plaintipfs' 

LAND. 

In  an  action  to  leoover  damages  claimed  through  defendant's  railroad 
having  been  built  between  plaintiffs'  dock  and  brick  yard  property,  it  was 
shown  that  defendant  had  in  no  wise  injured  plaintiffs'  land  except  to  pre- 
vent or  delay  the  sale  of  the  clay  therein  for  brick  making  purposes,  the 
use  of  the  premises  for  brick  making  purposes  having  been  abaudoned 
years  before.  Held,  that  the  proper  measure  of  damages  was  the  dimin- 
ished rental,  or  usable  value  of  the  property  as  it  was,  in  consequence  of 
the  loss  by  defendant's  acts  of  access  to  the  river  in  the  manner  enjoyed  by 
the  owner  prior  lo  the  construction  of  the  embankment  across  the  water 
front  by  the  defendant. 

2.  8amb — Eyidbncb.^ 

The  N.  T.  C.  &  H.  R  R.  R.  Co.  constructed  its  rdad  across  the  water 
front  in  1854,  and  plaintiffs  used  a  strip  of  (and  leading  through  a  culvert 
under  said  road  for  loading  vessels  with  brick.  Such  use  was  obstructed 
by  the  building  of  defendant's  road  bed  in  1880;  but  in  1875  plaintiffs  had 
discontinued  the  use  of  the  culvert,  and  allowed  the  dock  and  causeway  to 
it  to  ffo  to  decay.  On  the  trial  of  this  action  the  court  refused  to  allow 
defendant  to  prove  the  additional  cost  of  shipping  brick  to  market  upoa 
the  river  rendered  necessary  by  the  construction  of  the  embankment. 
Held,  error;  that  this  was  an  important  element  of  the  damage  sustained 
under  plaintiffs'  theory. 

8.  Riparian  owNSRa— Rights  of. 

An  owner  of  land  on  a  public  river  is  entitled  to  such  damages  as  ho 
may  have  sustained  as  against  a  railroad  company  that  constructs  its  road 
across  his  water  front,  and  deprives  him  of  access  to  the  navigable  part  of 
the  stream,  unless  the  owner  has  granted  the  right,  or  it  has  been  obtained 
by  the  power  of  eminent  domain. 

Appeal  from  judgment  of  the  supreme  court,  general  term^ 
second  department,  affirming  judgment  in  favor  of  plaintiffs  en- 
tered upon  verdict 

W,  V.  Anthony^  for  app'lt ;  H.  H.  Hicstis^  for  resp^ts. 

O'Brien,  J. — This  appeal  involves  two  important  questions: 

(1)  The  rule  of  damages  applicable  generally  to  such  cases,  and 

(2)  the  right  of  the  plaintiffs  to  recover  anything  for  the  period 
prior  to  March  3,  1886.  The  plaintiffs  are,  and  for  more  than 
twenty  years  have  been,  the  owners  of  about  forty  acres  of  land 
on  the  east  bank  of  the  Hudson  river  at  Fishkill,  bounded  on  the 
west  by  the  river,  and  covering  about  1,000  feet  of  the  river 
front  It  also  appears  that  on  the  3rd  of  March,  1885,  the  state, 
pursuant  to  a  resolution  of  the  commissioners  of  the  land  oi!ice, 
granted  to  the  plaintiffs  the  lands  under  water,  adjacent  to  and  in 
front  of  the  uplands,  from  high  water  mark  westerly  to  the  channel 
bank  of  the  river,  excepting  therefrom  the  rights  of  the  New 
York  Central  &  Hudson  River  Railroad  Company.  This  rail- 
road, it  seerps,  was  constructed  across  the  water  front  prior  to  or 
about  the  year  1864,  and  since  that  lime,  the  plaintiffs  and  their 
grantors  have  used  a  strip  of  land,  leading  from  the  uplands 
through  a  culvert  under  the  Hudson  River  Railroad,  to  the  chan- 

'  Reversing  89  St.  Rep.,  894;  see  23  id.,  928;  34  id.,  454. 
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Bel  of  the  river,  for  loading  vessels  with  brick,  made  on  the  prem- 
ises, and  for  all  purposes  connected  with  the  manufacture  of  brick 
on  the  premises,  with  the  consent  of  the  Hudson  River  Railroad, 
until  such  use  was  obstnicted  by  the  building  of  the  defendant's 
road  bed.  This  was  built  in  the  years  1880  and  1881,  outside  of 
-and  nearly  parallel  with  the  road  bed  of  tlie  Hudson  river  road, 
in  front  of  the  culvert  above  described,  and  along  the  whole  river 
front  of  plaintiffs'  land,  without  any  right  or  authority  from  the 
plaintiffs  or  their  grantors.  The  effect  of  this  was  to  cut  off  the 
l^Iaintiflfa  from' access  to  the  river  from  their  lands.  The  plaintiffs' 
title  to  the  uplands  and  the  land  under  water,  where  the  defcnd- 
xint's  road  is  built,  has  been  determined  in  their  favor  by  the  de- 
cisions of  this  court  Rumsey  et  al  v.  The  N.  Y.  <t  N.  E,  Bail- 
Toad  Co,,  lU  N.  Y.,  423;  23  St  Rep.,  928;  125  N.  Y.,  681;  34 
St  Rep.,  454. 

The  principles  applicable  to  actions  of  an  equitable  character  to 
restrain  the  operation  or  maintenance  of  such  structures,  when  the 
facts  amount  to  a  continuing  trespass  against  the  rights  of  adjacent 
property  ownei-s,  are  not  involved,  as  the  plaintiffs  have  not  adopted 
that  form  of  obtaining  relief.  Oalway  v.  Met  E,  R,  Co,,  128  N. 
Y.,  132 ;  40  St  Rep,  145 ;  Vline  v.  K  Y.  C.  dk  K  R  R  R  Co,, 
101  N.  Y.,  98.  In  this  action  the  plaintiffs  seek  to  recover  dam- 
-ages  to  their  uplands,  sustained  by  the  act  of  the  defendant,  in 
constructing  its  road  bed  across  the  plaintife'  water  front,  and 
thereby  cutting  off  their  access  to  the  river,  and  such  damages 
are  claimed  from  the  time  of  the  construction  of  the  railroad  to 
the  commencement  of  the  action.  The  court  assessed  the  damages 
at  $10,500.  This  result  was  reached  upon  the  theory  thut  the  use 
of  the  plaintiffs*  premises,  for  the  purpose  of  a  brick  yard,  had 
been  depreciated  to  that  extent  in  consequence  of  the  construction 
of  the  clefendant's  road.  At  the  same  time  the  court  found  tliat 
the  culvert,  as  a  passageway,  was  discontinued  about  the  year 
1875,  and  the  dock,  at  the  westerly  end  of  the  culvert,  was  allowed 
to  go  to  decay  as  was  also  the  causeway  which  connected  the  dock 
with  the  brick  yard.  That  the  plaintiffs'  lands  had  no  buildings 
or  machinery  on  them  to  fit  them  for  use  for  brick  making  purposes 
and  that  they  had  been  in  this  situation  since  the  year  1876,  and 
that  the  defendant  had  in  no  wise  injured  the  plaintiffs'  lands, 
except  onl^  to  prevent  or  delay  the  sale  of  the  clay  thereon  for 
brick  makmg  purposes.  It  appears,  therefore,  from  these  findings, 
that  the  use  of  the  premises  for  brick  making  or  as  a  brick' yard 
had  been  discontinued  six  years  before  the  defendant's  road  was 
built  The  plaintiffs  asked  to  recover  in  this  action  only  such 
damages  as  they  have  sustained,  up  to  the  commencement  of  the 
action,  by  reason  of  the  acts  complained  of.  As  a  basis  for  the 
estimate,  the  land  must  be  taken  as  it  was  used  during  the  tinie 
embraced  in  the  action.  It  does  not  appear  that  the  use  of  the 
premises  as  a  brick  yard  was  discontinued  in  consequence  of  the 
acts  of  the  defendant,  and  that  fact  could  not  well  be  established, 
for  it  ceased  to  be  used  for  such  purpose  long  before  the  defend- 
ant's road  was  built. 

St.  Rep.,  Vol.  XLIV,        82 
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The  proper  measure  of  damages  in  such  a  case  is  the  dimiaished 
rental  or  usable  value  of  the  property  as  it  was,  in  ooDsequence  of 
the  loss,  by  defendant's  acts,  of  access  to  the  river  in  the  manner 
enjoyed  by  the  owner  prior  to  the  construction  of  the  embank- 
ment across  the  water  front  by  the  defendant  The  plaintifik  can- 
not be  permitted  to  prove,  or  allowed  to  recover,  damages  that 
they  might  have  sustained  if  they  had  put  the  property  to  some 
other  use  or  placed  other  structures  upon  it  TaUman  v.  !l7ie  Met 
Elevated  Baihoad  Co.,  121  N.  Y.,  119  ;  80  St  Rep,  491. 

Tlie  damages  could  not  be  based  upon  the  rental  or  usable 
value  of  the  property  for  a  brick  yard  any  more  than  they  could 
be  based  upon  their  use  for  some  other  specific  or  particular  pur- 
pose to  wmch  they  were  not  in  fact  put  by  the  ownera  The 
question  is  what  dama^  did  the  plaintiffs  m  fact  suffer  by  hav- 
ing the  access  to  the  river  cut  off,  not  what  they  might  have  suf- 
fered had  the  land  been  devoted  to  some  particular  use  to  which 
it  was  not  put 

The  proof  of  damages,  on  the  part  of  the  plaintiffs,  consisted 
entirely  of  the  opinions  of  witnesses  as  to  the  rental  value  of  the 
land  in  the  absence  of  the  structure  built  by  defendant     This 

})roof  was  competent  as  far  as  it  went,  but  it  did  not  establish  the 
egal  measure  of  damages.  It  should  also  have  been  shown  what 
was  the  rental  or  usable  value  of  the  premises  as  they  were  with 
the  obstruction  which  interfered  with  the  access  to  the  river,  as 
the  difference  in  these  two  sums  represented  the  actual  loss  caused 
by  the  defendant's  acts.  The  defendant  offered  to  prove  the 
additional  cost  of  shipping  brick  to  market  upon  the  river  ren- 
dered necessary  by  the  construction  of  ^the  embankment  This 
testimony  was  objected  to  by  the  plaintiff  and  excluded  by  the 
courts  to  which  the  defendant  excepted.  This  ruling  was  errone- 
oua  The  additional  expense,  caused  by  defendant's  structure  in 
the  river,  of  transporting  brick  or  any  other  product  of  the  land 
to  market  was  an  important  element  of  the  damage  sustained  and 
the  defendant  shoula  have  been  permitted  to  prove  the  facts  in 
that  regwd  at  least  by  way  of  answers  to  plaintife'  theory  of 
damages.  The  method  adopted  of  establishing  the  plaintiffs'  dam- 
ages,  therefore,  demands  a  reversal  of  the  judgment 

The  plaintife  were  permitted  to  recover  for  more  than  four 
years  prior  to  their  grant  of  the  land  under  water,  on  the  8d  of 
March,  1886.  During  this  period  the  plaintife'  rights  were  thos& 
of  ordinary  riparian  owners  on  the  banks  of  navigable  rivera 
They  owned  the  uplands,  bounded  by  the  river,  and  as  such  own- 
ers had  the  right,  under  the  statute,  to  apply  to  the  commission- 
ers of  the  land  office  for  a  grant  of  the  land  under  water  in  front 
of  their  premises.  In  this  respect  and  on  this  branch  of  the  case, 
the  facts  are  identical  with  those  in  the  case  of  OovJd  v.  The  Hud- 
son River  Railroad  Go.^  6  N.  Y.,  522.  K  that  case  is  to  be  fol- 
lowed the  plaintiff  cannot  recover  any  damages  prior  to  March  8,. 
1885. 

It  was  there  held  that  the  owner  of  lands  on  the  Hudson  river 
has  no  private  right  or  property  in  the  waters  or  the  shore  between 
high  and  low  water  mark,  and,  therefore,  is  not  entitled  to  com- 
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pensation  from  a  railroad  company,  which,  in  pursuance  of  agi-ant 
from  the  legislature,  constructs  a  railroad  along  the  shore,  between 
high  and  low  water  mark,  so  as  to  cut  off  all  communications  be- 
tween the  land  and  the  river,  otherwise  than  across  the  railroad. 
It  is  believed  that  this  proposition  is  not  supported  bv  any  other 
judicial  decision  in  the  state  and  if  we  were  dealing  with  the  ques- 
tion now  as  an  original  one  it  would  not  be  difl&cult  to  show  that 
the  judgment  in  that  case  was  a  departure  from  precedent  and 
contrary  to  reason  and  justica     It  is  no  doubt  true  that  even  a 
single  adjudication  of  this  court,  upon  a  question  properly  before 
it,  is  not  to  be  questioned  or  disregarded  except  for  the  most  co- 
gent reasons,  and  then  only  in  a  case  where  it  is  plain  that  the 
judgment  was  the  result  of  a  mistaken  view  of  the  condition  of 
the  law  applicable  to  Ihe  question.     But  the  doctrine  of  stare  de- 
cisis^ like  almost  every  other  legal  rule,  is  not  without  its  excep- 
tions.    It  does  not  apply  to  a  case  where  it  can  be  shown  that  the 
law  has  been  misunderstood  or  misapplied,  or  where  the  former 
detemjination  is  evidently  contrary  to  reason.     The  authorities 
are  abundant  to  show  that  in  such  cases  it  is  the  duty  of  courts 
to  re-examine  the  question.     Chancellor  Kent,  commenting  upon 
the  rule  of  stare  aecisis^  said  that  more  than  a  thousand  cases 
could  then  be  pointed  out,  in  the  English  and  American  reports, 
which  had  been  overruled,  doubted  or  limited  in  their  application. 
He  added  that  "  It  is  probable  that  the  records  of  many  of  the 
courts  of  this  country  are  replete  with  hasty  and  crude  decisions, 
and  in  such  cases  ought  to  be  examined  without  fear  and  revised 
without  reluctance,  rather  than  to  have  the  character  of  our  law 
impaired  and  the  beauty  and  harmony  of  the  system  destroyed 
by  the  perpetuity  of  error."     1  Kent's  Com.  (18th  ed.),  477; 
Broom's  Legal  Maxims,  153  ;  Oxfford  v.  Livingston^  2  Denio,  392 ; 
Morse  v.  Goold,  11  N.  Y.,  281 ;  Judson  v.  Oray^  id.,  408. 

The  Oould  case  haS  been  frequently  criticized  and  questioned, 
and  it  is  believed  has  never  been  fully  acquiesced  in  by  the  courts 
or  the  profession  as  a  decisive  authority  or  a  correct  exposition  of 
the  law  respecting  the  rights  of  riparian  owners.  Kane  v.  N.  T. 
R  R  R  Go.,  125  N.  Y.,  184;  34  St  Rep.,  876.  The  learned 
judge,  who  gave  the  prevailing  opinion  in  the  case,  assumed  as 
the  foundation  of  his  argument  that  the  question  was  conclusively 
determined  by  the  supreme  court  adverse  to  the  plaintiff  in  Lan- 
sing V.  Srniihj  8  Cowen,  146,  subsequently  affirmed  in  the  court 
of  errors.  4  Wend.,  9.  That  case  grew  out  of  the  construction 
of  the  canal  basin  at  Albany,  a  public  improvement  to  promote 
commerce  and  navigation,  and  the  question  was  whether,  as 
against  such  an  improvement,  the  plaintiff's  riffht  to  the  use  of  liis 
dock  and  water  front,  as  he  had  enjoyed  it  before,  was  exclusiv'a 
It  may  be  conceded  that  the  sovereign  power  in  a  work  for 
the  improvement  of. the  navigation  of  a  public  river  may  inci- 
dentally interfere  with  the  enjoyment  and  use  of  the  water  front 
by  riparian  owners,  bait  the  power  to  grant  to  a  private  indivi- 
dual or  corporation  the  right  to  cut  such  owner  off  entirely 
from  communication  with  the  stream  without  compensation  is 
quite  another  and  different  question.     There  is  really  no  authority 
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in  Lansing  v.  Smith  for  the  support  of  such  a  proposition.  On 
the  contrary,  as  was  pointed  out  bv  Judge  Andrews  in  the  -Sane- 
case,  mpra^  that  question  was  excluded  f rom^  the  discussion,  as^ 
the  chancellor  wno  delivered  the  opinion  was  careful  to  say, 
"  whether  the  legislature  could  grant  the  right  to  any  other  peraon 
to  build  a  whcu*f  in  front  of  the  plaintiff  so  as  to  destroy  his- 
entirely,  is  a  question  which  it  is  not  necessary  now  to  discuss.'' 
It  is  not  necessary  to  refer  at  mUch  length  to  the  numerous  cases 
and  the  abundant  learning  to  be  found  in  the  books  respecting 
the  rights  of  riparian  owners.  The  authorities  on  the  gener^ 
subject  are  not  all  in  harmony,  and  we  are  now  concerned  with 
but  a  single  branch  of  an  important  and  somewhat  complicated 
flul)ject,  namely,  the  right  of  such  owner,  as  against  some  other 

f)rivate  interest,  to  have  access  to  and  ^joy  the   use  of  the 
lighway. 

It  may  be  observed,  however,  that  since  the  decision  of  the 
Gould  case  in  1852  this  question,  and  questions  of  a  kindred 
natui'e,  have  been  elaborately  examined,  discussed  and*  settled  in 
this  court,  in  our  highest  federal  tribunal,  in  the  court  of  last 
resort  in  England,  and  in  the  highest  court  of  several  of  oiir  sister 
states.  The  doctrine  of  that  case  has  been  repudiated  or  ignored 
in  these  decisions,  and  the  rights  of  proprietors  of  lands  upon 
rivers  and  public  highways  determinea  upon  principles  more  in 
accord  with  "reason  and  justice.  The  long  line  of  decisions  in  this 
court  from  the  Story  case,  90  N.  Y.,  122,  to  the  Kane  case,  125 
id,  164;  84  St  Eep.,  876,  hold  that  an  owner  of  land  abutting 
upon  a  public  street  has  a  property  right  in  such  street  for  the 
purposes  of  access,  light  and  air,  and  that  the  state  has  no  power 
to  grant  to  a  railroad  the  right  to  occuj^y  the  street,  when  such  oc- 
cupation injuriously  aflEects  the  enjoyment  by  the  property 
owner  of  such  rights,  except  by  the  exercise  ot  the  power  of 
eminent  domain,  and  when  a  street  is  thus  used  by  the  railroad, 
without  condemnation  proceedings  or  a  grant  from  the  property 
owner,  it  is  responsible  to  him  for  any  damages  resulting  mere- 
from.  Unless  there  is  some  distinction  to  be  made  between  the- 
rights  which  pertain  to  an  owner  of  land  upon  a  public  river  and . 
one  upon  a  public  street,  which  is  not  perceived,  then  the  prin- 
ciples  sanctioned  by  this  court,  in  these  cases,  virtually  overrule 
the  Oould  case  as  they  are  apparently  irreconcilable. 

The  question  respecting  the  rights  of  riparian  owners  in  such 
a  case  was  determined  in  the  supreme  court  of  the  United  States 
in  Yates  Y.  Milwc^ukee,  77  U.  S.,  497.  Mr.  Justice  Miller  in  deliv- 
ering the  opinion  of  the  court  stated  the  law  clearly  as  determined 
by  that  court  "  But  whether  the  title  of  the  owner  of  such  a  lot 
extends  beyond  the  dry  land  or  not,  he  is  certainly  entitled  to  all 
the  rights  of  a  riparian  proprietor  whose  land  is  bounded  bj^  a 
navigable  stream ;  and  among  these  rights  are  access  to  the  navi- 
gable part  of  the  river  from  the  front  of  his  lot,  the  right  to  make 
a  lapdmg,  wharf  or  pier  for  .his  own  use,  pr  for  the  use  of  the 

{)ublic,  subject  to  such  general  rules  and  r^ulations  as  the  lecis- 
ature  may  see  proper  to  impose  for  the  protection  of  the  rights^ 
of  the  public,  whatever  these  may  be     *    *     *     This  ripariaa 
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right  is  property,  and  is  valuable,  and,  though  it  must  be  enjoyed 
in  due  subjection  to  the  rights  of  the  public,  it  cannot  be  arbi- 
trarily or  capriciously  destroyed  or  impaired.  It  is  a  right  of 
which,  when  once  vested,  the  owner  can  only  be  deprived  m  ?ic- 
cordance  with  established  law,  and  if  necessary  that  it  be  takea 
for  the  public  good,  upon  due  compensation,"  St  Louis  v.  RutZy, 
138  U.  Sl,  246. 

In  England  it  was  held  quite  recently  that  the  owner  of  an  es- 
tato  on  the  tide  waters  of  the  Thames  was  entitled  to  compensa- 
tion,  not  only  for  the  land  actually  taken,  under  the  authority  of 
a  statute,  for  the  construction  of  a  public  road  along  the  shore, 
which  cut  ofiE  the  owner's  access  to  the  river,  but  also  for  the  per- 
manent damage  to  the  whole  estate  in  consequence  of  its  change 
by  the  improvement  from  river  side  to  road  side  property,  includ- 
ing his  individual  and  particular  right  to  use  the  shore  of  the 
river.  Buccleucli  v.  T?ie  Metropolitan  Board  of  Wbrksj  L.  R,  5  E. 
&  L  A.,  418.  In  nearly  all  of  our  sister  states  where  the  ques- 
tion has  arisen  the  same  or  substantially  similar  rules  have  been 
adopted.  Ashby  y.Easiem  R  R  Go.,  5  Met.,  368 ;  Steam  Engine 
Co.  V.  ^eamship  Co.,  12  R  L,  357 ;  Chapman  v.  O.dkK  R  RR 
Ox,  33  Wia,  629 ;  Behplaine  v.  CJk  N.W.  RR  Co,,  42  id.,  214; 
RoUon  V.  Milwaukee,  31  id.,  38 ;  Brisbine  v.  SL  Paul  R  R  Co.,  23 
Minn.,  114. 

The  case  of  Stevens  v.  The  Paterson  A  Newark  R  R  Co.,  34  N. 
J.  L.,  532,  in  which  a  contrary  rule  was  adopted,  was  decided 
largely  upon  the  authority  of  the  Oould  case  and  that  of  Buc- 
cleuch  V.  The  Metropolitan  Board  of  Works,  L  R,  5  Exch.,  221, 
which,  as  we  have  seen,  was  subsequently  revei-sed  in  the  House 
of  Lqrda  Gould  on  Waters,  §  151.  It  must  now,  we  think,  be 
r^^arded  as  the  law  in  this  state  that  an  owner  of  land  on  a  pub* 
lie  river  is  entitled  to  such  damages  as  he  may  have  sustained  a» 
against  a  railroad  company  that  constructs  its  road  across  his  water 
front  and  deprives  him  of  access  to  the  navigable  part  of  the  stream, 
unless  the  owner  has  granted  the  right,  or  it  has  been  obtained  by 
the  power  of  eminent  domain.  This  principle  cannot,  of  course^ 
be  extended  so  as  to  interfere  with  tne  right  of  the  state  to  im- 
prove the  navigation  of  the  river  or  with  the  power  of  congress 
to  r^ulate  conm^erce  under  the  provisions  of  the  Federal  consti- 
tution. The  plaintiffs  were,  therefore,  entitled  to  recover  such 
damages  as  they  could  prove  to  have  been  sustained  by  them^ 
prior  to  March  3,  1885,  but  on  account  of  the  erroneous  rules 
adopted  for  determining  the  damages,  above  pointed  out,  the  judg- 
ment must  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event 

All  concur. 

James  E.   McCabe,  Resp't,  v.  John  T.  Goodfellow,  Treas.^ 

eta,  App'lt* 

{fhwrt  of  Appeals,  Filed  Api-il  IS,  1892.) 
1.  AiSOCiATiONS— Action  against— Code  Civ.  Pro.,  gg  1921, 1922, 1928. 

In  order  to  maintain  an  action  against  the  treasurer  of  an  unincorpor* 
•Revening  89  St.  Bep.,  941. 
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ated  association  of  more  than  seyen  memben,  after  an  execution  against 
the  association  has  been  returned  unsatisfied,  the  plaintijff  must  allege  and 
prove  and  the  court  must  find  that  all  the  members  of  the  association  were 
liable  either  jointly  or  severally  to  pay  the  plaintiff  the  amount  of  his 
claim,  or  the  judgment  will  not  stand. 

2.  Same. 

A  law  and  order  league  formed  at  a  public  meeting  of  citizens  at  whidi 
a  constitution  was  adopted  and  si^ed,  which  stated  that  its  oblect  was  to 
assist  in  enforcing  the  law,  especially  as  to  traffic  in  intoxicating  drinks; 
the  membership  of  which  consisted  of  all  persons  who  would  sign  tlie  con- 
stitution, having  officers,  committees,  etc.,  and  which  raised  funds  for  the 
prosecution  of  its  work  partly  hj  collections  at  meetings,  but  mainly  by 
■each  subscriber  pledging  himself  to  pay  a  specific  sum  in  such  instalments 
as  might  be  needed  to  cany  on  the  work,  is  not  such  an  association  as  to 
make  its  members  personaUy  liable  for  any  debts,  such  as  the  services  of 
an  attorney  in  the  prosecution  of  actions,  contracted  bv  its  officers,  beycmd 
what  might  be  necessary  for  the  maintenance  of  its  existence. 

8.  6ahb. 

Granting  that  the  members  of  the  league  had  knowleidge  of  plaintiff's 
employment  by  their  president  or  by  the  gendral  executive  committee  and 
of  the  rendition  of  services,  it  does  not  foUow  that  they  became  personally 
obligated  to  pay  them. 

Appeal  from  a  judgment  of  the  supreme  court,  general  term, 
fourth  department,  aflfirming  judgment  for  plaintiflE  entered  on  re- 
port of  referee. 

C.  D.  Adams^ior  appUt;  /S  M.  Lindsley^  for  resp't 

Maynard,  J. — This  action  must  be  upheld,  if  at  all,  under  § 
1919  of  the  Code  of  Civil  Procedure,  which  provides  that  an  ac- 
tion may  be  maintained  against  the  president  or  treasurer  of  an 
unincorporated  association  consisting  of  seven  or  more  persons, 
upon  any  cause  of  action  for  which  the  plaintiflE  might  maintain 
such  an  action  against  all  the  associates  by  reason  of  their  liability 
therefor  either  jointly  or  severally.  Under  the  subsequent  sec- 
tions of  the  Code  (1921-1922)  the  judgment  recovered  does  not 
bind  the  propertj  of  the  oflScer,  and  the  execution  issued  must 
require  the  snenflE  to  satisfy  it  out  of  any  personal  property  be- 
longing to  the  association  or  owned  jointly  or  in  common  by  all 
the  members  thereof,  but  must  omit  any  direction  respecting  real 
property. 

Where  such  an  action  has  been  brought,  another  action  for  the 
same  cause  shall  not  be  brought  against  the  members  of  the  asso- 
ciation until  the  return  unsatisfied,  wholly  or  in  part,  of  an  execu- 
tion upon  a  judgment  against  the  officer.  The  plaintiff,  however, 
is  not  Dound  to  sue  the  officer,  for  §  1923  provides  that  he  may, 
in  the  first  instance,  bring  his  action  against  all  the  membei*s  of 
the  association.  It  will  thus  be  seen  tnat  the  light  to  maintain 
the  action  against  the  officer  is  conferred  upon  the  plaintiff  for  his 
convenience  and  in  order  that  he  may  more  speedily  reach  the 
personal  property  of  the  association  for  the  satisfaction  of  any 
judgment  which  he  may  recover.  But  the  plaintiff  cannot,  in  any 
case,  maintain  such  an  action  against  the  officer,  unless  the  debt, 
which  he  seeks  to  recover,  is  one  upon  which  he  could  maintain 
an  action  against  all  the  associates  by  reason  of  their  liability 
therefor,  either  jointly  or  severally.  This,  therefore,  is  the  test 
to  be  applied  in  the  present  case.     The  plaintiff  must  allege  and 
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prove,  and  the  court  must  find  that  all  the  members  of  the  associa- 
tion were  liable,  either  jointly  or  severally,  to  pay  the  plaintiff  the 
amount  of  his  claim,  or  the  judgment  in  this  action  cannot  stand. 
The  defendant  was  the  treasurer  of  a  law  and  order  association 
organized  in  and  for  the  town  of  Kirkland,  Oneida  county,  in 
December,  1886.      It  eventually  consisted  of  270  members,  of 
whom  the  plaintiff  was  one    It  was  formed  pursuant  to  a  resolu- 
tion adopted  at  a  public  meeting  of  citizens,  which  declared  that 
they  voluntarily  associated  themselves  together  for  the  purpose  of 
forming  such  a  league,  the  object  of  which  should  be  to  give  their 
personal  and  unitM  influence,  and,  if  need  be,  their  material  aid 
to  assist  the  town  and  village  officers  in  enforcing  the  excise  and 
corporate  lawa.    A  constitution  was  at  the  same  time  adopted,  to 
which  each  member  subscribed  his  name,  which  stated  that  the 
object  of  the  league  should  be  to  unite,  as  far  as  possible,  all  the 
orderly  and  law  abiding  citizens  of  the  town  in  giving  moral  sup- 
port and  aid  in  all  proper  ways  to  the  village  and  town  officers 
while  in  the  discharge  of  their  official  duties,  and  to  see  that  they 
were  faithful  in  enforcing  all  village  and  town  laws,  and,  especially,. 
those  intended  to  regulate  the  tnd£c  in  intoxicating  drinks;  and 
that  the  members  of  the  league  should  consist,  Brst,  of  all  the 
members  of  the  special  or  central  committee  composed  of  three 
persons  appointea  by  each  church  and  temperance  society  in  the 
town   ana  three  members  appointed  by  the  league  itself,  and, 
second,  of  all  other  persons  willing  to  pledge  themselves  in- 
dividually by  signing  the  constitution  that  they  will  give  personal 
or  material  aid  when  needed  to  make  effective  the  object  of  the 
leagua      A  president,  two  vice-presidents  and  a  secretary  were 
provided  for,  whose  duties  were  defined  to  be  the  same  as  of  those 
chosen  in  similar  associations,  and  they  were  to  constitute  the 
executive  committee  of  the  special  or  central  committee,  and  also 
of  the  league.      Regular  meetings  of  the  executive  and  special 
committees  were  to  be  held  on  the  third  Tuesday  evening  of  each 
month,  for  the  purpose  of  bearing  reports  and  adopting  such 
measures  as  their  united  counsel  and  wisdom  might  decide  upon 
as  necessary  to  carry  out  the  letter  and  spirit  of  the  leagua     The 
method  of  raising  mnds  for  the  prosecution  of  their  work  seems 
to  have  been  in  part  by  collections  at  meetings;  but  mainly  by 
subscriptions  to  what  was  known  as  the  guarantee  fund,  by  which 
each  suDscriber  pledged  himself  to  pay  a  specific  sum  in  such  in- 
stalments as  mignt  be  needed  to  carry  out  the  work  of  the  en- 
forcement of  the  excise  laws.       The  plaintiff  was  ooe  of  the 
subscribers   to  this  fund,  which  amounted  to   over  $1,200.00. 
Whether  all  of  the  subscribers  were  members  of  the  league  does 
not  appear. 

The  plaintiff,  who  is  an  attorney,  sues  for  services  rendered,  as 
he  alleges,  in  the  prosecution  of  actions  for  penalties  and  in  other 
l^al  proceedings  orouffht  and  instituted  by  the  association  and 
under  an  employment  oy  theuL  The  referee  has  found  that  the 
league,  through  its  officers,  duly  authorized  agents  and  commit- 
tees, retained  him  to  perform  these  services  and  to  bring  these  ac- 
•  tkms,  and  that  his  services  were  of  the  value  of  $1,855,  includi  ng  ne- 
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cessary  disbursements ;  that  he  has  received  on  account  thereof  $175, 
leaving  $1,680  due  and  payable,  for  which  judgment  is  ordered. 

So  far  as  this  is  to  be  considered  as  a  finding  that  the  individ- 
ual members  of  the  league  became  bound  under  any  agreement, 
express  or  implied,  to  pay  plaintiff  for  his  services,  we  think  it  is 
a  finding  not  supported  by  the  evidence.  We  fail  to  discover 
anything  in  the  organization  of  this  association,  or  in  its  constitu- 
tion, or  professed  objects,  or  in  the  methods  which  it  adopted  for 
the  conduct  of  its  affairs,  which  indicates  an  intention  on  the  part 
of  these  members  to  become  personally  bound  for  any  debts  con- 
tracted by  its  officers  and  committees,  beyond  what  might  be  ne- 
<;essary  for  the  maintenance  of  its  existence.  The  scheme  of  its 
operations  seems  to  have  contemplated  the  raising  of  money  by 
collections  and  voluntary  subscriptions  to  be  placed  at  the  dispo- 
sal of  its  committees  for  the  purpose  of  defraying  any  pro|>er  ex- 
penses which  they  might  incur ;  and  no  authority  was  given  to 
any  officer,  agent  or  committee  of  the  association  to  pledge  with- 
out limit  the  personal  credit  of  its  members.  The  transitory 
character  of  the  organization  also  renders  it  improbable  that  the 
people  who  joined  it  ever  intended  to  authorize  the  transaction 
of  business  upon  their  individual  credit  It  was  one  of  those 
spasmodic,  moral  movements,  which  have  their  origin  because  of 
the  laxity  of  the  administration  of  the  police  regulations  of  the 
community  and  which  inevitably  subside  when  the  exigency  for 
their  creation  has  ceased,  or  when  the  zeal  of  their  members  has 
spent  its  force.  The  plaintiff  belonged  to  the  order ;  subscribed 
to  its  funds,  and  must  be  charged  with  full  knowledge  of  its  scope 
and  powers.     It  was  not  in  any  s^nse  a  partnership. 

In  Lindley  on  Partnership,  2nd  Am.  Ed.,  50,  it  is  said  :  **  It  is 
a  mere  misuse  of  words  to  call  such  associations  partnerships;  and 
if  liabilities  are  to  be  fastened  on  any  of  their  members  it  must 
"be  by  reason  of  the  acts  of  those  members  themselves,  or  hy 
reason  of  the  acts  of  their  agents ;  and  the  agency  must  be  made 
out  by  the  person  who  relies  on  it,  for  none  is  implied  by  the 
mere  lact  of  association."  In  this  respect  there  is  a  plain  dis- 
tinction between  associations  formed  for  the  purpose  of  pecuniary 
profit  and  those  formed  for  other  objects. 

In  National  Bank  v.  Van  Derwerker^  74  N.  Y.,  284,  the  associa- 
tion belonged  to  the  former  class  and  was  engaged  in  a  commer- 
cial enterprise,  and  it  was  shown  that  the  officer  contracting  the 
debt  had  authority  to  bind  its  members.  Such  associations  have, 
in  fact,  di  the  powers  and  incidents  of  a  partnership,  and  their 
transactions  are  governed  by  the  Jaw  relating  to  such  adventures : 
but  associations  formed  for  moral,  benevolent,  social  or  political 
purposes  rest  upon  a  different  basia  The  individual  liability 
of  the  members  for  contracts  made  by  the  association,  or  its" 
officers,  or  committees,  depend  upon  the  application  of  the  prin- 
ciples of  the  law  of  agencjr ;  and  authority  to  create  such  liability 
will  not  be  presumed  or  implied  from  the  existence  of  a  general 
power  to  attend  to  or  transact  the  business,  or  promote  the  objects 
for  which  the  association  was  formed,  except  where  the  debt  con- 
tracted is  necessary  for  its  preservation. 
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In  Flemyng  v.  Hector^  2  M.  &  W.,  172,  the  committee  had 
authority  to  "  manage  the  affairs  of  the  club ;"  and  it  was  held 
that  the  members  were  not  individually  liable  for  debts  incurred 
by  a  committee  for  work  done  or  gbods  furnished,  as  the  commit- 
tee had  no  authority  to  pledge  the  personal  credit  of  the  members. 
In  Todd  V.  Emly^  7  M.  &  W.,  427,  a  fund  was  subscribed  to  be 
administered  by  a  committee,  and  it  was  held  that  the  authority 
of  the  committee  was  confined  to  the  administration  of  the  fund, 
and  that  they  were  not  empowered  to  deal  upon  credit  except  for 
such  articles  as  it  might  be  imniediately  necessary  for  them  to 
have  purchased  on  credit 

So  It  has  been  held  that  the  general  regulation  of  a  club  vesting 
the  conduct  of  all  its  concerns  in  a  committee  does  not  authorize 
the  committee  to  raise  money  by  debentures,  or  otherwise  to 

? ledge  the  credit  of  its  memliers.  In  re  Si,  James  Cluh^  2  DeG., 
L  &  G.,  383.  Other  English  cases  to  the  same  effect  are  Caldi- 
coU  V.  Griffiths,  8  Exch.,  898 ;  Wood  v.  Mfich,  2  F.  &  F.,  447; 
Bailey  v.  Macaxday,  19  L.  J.,  Q.  B.,  73.  These  decisions  have 
been  followed  by  the  American  casea  Ash  v.  Guie,  97  Pa.  St, 
493  ;  Ferris  v.  Thaw,  5  Mo.  App.,  .279 ;  Bichmond  v.  Judy,  8  id., 
465 ;  Deooss  v.  Gray,  22  Ohio  St,  159. 

Granting  that  the  members  of  the  league  had  knowledge  of  the 
plaintiff *s  employment  by  their  president,  or  by  the  general  ex- 
ecutive committee,  and  of  the  rendition  of  these  services,  and  rati- 
fied and  approved  of  his  retainer,  it  does  not  follow  that  they 
became  personally  obligated  to  pay  them.  The  record,  we  think, 
very  clearly  shows  that  they  had  no  reason  to  suppose  that  the 
committee  so  employed  the  plaintiff  upon  their  individual  credit 
On  the  contrary,  it  feiirly  appears  that  they  expected  that  his  com- 
pensation, as  well  as  the  other  expenses  incurred  by  the  officers 
and  committees,  were  to  be  met  oy  the  funds  voluntnrvly  con- 
tributed for  that  purpose  and  placed  at  the  disposal  of  the  com- 
mittees, and  that  they  did  not  intend  there  should  be  any  debts 
contracted  in  excess  of  those  funds. 

The  plaintiff,  as  a  member  of  the  organization,  must  have  so 
understood  it  His  conversations  with  the  president,  and  the  let- 
ters put  in  evidence  upon  the  subject,  all  refer  to  the  moneys  sub- 
scrioed  or  contributed  as  affording  the  means  out  of  which  he  was 
to  be  paid.  Having,  therefore,  failed  to  establish  the  liability  of 
his  associates  for  the  debt  upon  which  he  brought  his  suit,  the 
plaintiff  was  not  entitled  to  recover. 

The  order  and  judgment  appealed  from  must  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event 

All  concur.  

Joseph  Bohn  et  al,  App'lts,  v,  Albert  G.  Hatch,  Besp't* 

{Court  of  AppeaU,  Filed  ApHl  12,  1S9S,) 

1.  Real  estate— Equrr able  rights— How  established— License. 

To  move  a  court  of  equity  to  support  a  claim  for  tlie  improvements  put 
'  Affirming  89  St.  Rep.,  404. 

St.  Bep.,  Vol.  XLIV.        33 
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upon  the  property  of  another,  it  should  at  least  appear  thai  the  occupants 
had  acted  upon  a  belief  as  to  their  title  which  had  some  probable  basis, 
and  that  the  real  owners  knowing  of  these  acts,  suffered  them  to  go  oa 
without  notifying  them. 

a.  Baxr. 

In  1866  plaintiff^,  obtained  i)ermis8ion  from  Jesse  Peck,  now  deceased, 
to  move  a  small  house  upon  some  land  proposed  to  be  msde  by  filling  in 
on  the  bank  of  a  stream.  In  an  action  by  B.  to  restrain  defendant  from 
removing  him  and  to  ha^  his  equitable  interest  adiudged,  he  testified  that 
Jesse  Peck  told  him  to  fill  up  the  land  and  he  would  nve  him  a  portion  of 
it.  The  record  title  and  ownefship  were  in  the  sons  of  Jesse  Peck.  It  did 
not  appear  that  he  had  any  authority  from  them  to  create  any  interest  or 
rights  in  or  to  the  premises,  or  that  they  knew  of  or  ratified  his  action. 
JSSm,  that  the  claim  of  plaintiffs  had  no  foundation  in  facts:  upon  which 
equity  could  d^B^tly  intervene  for  his  protection. 

8.  Samb. 

The  subsequent  acceptance  of  a  lease  of  the  premises  by  plaintiffs  was 
a  recognition  of  the  title  in  the  lessor,  whi^h,  when  considered  in  connec- 
tion with  the  absence  of  any  l^gal  title  or  estate  in  them,  amounted  to  a 
Waiver  of  any  claims  for  improvements. 

4.  Bamb— Code  Civ.  Pbo.,  §  1«88. 

The  plaintiffs  attempted  to  found  some  right  upon  a  tax  sale  two  years 
prior  to  the  lease.  Hdd,  that  the  certificate  received  then  conferred  no 
title  to  nor  any  estate  in  the  premises.  Under  g  1688  of  the  Code  the  pos- 
session of  the  property  must  be  under  some  claim  of  title  in  order  to  main> 
tain  the  action  and  this  is  not  an  action  authorized  by  that  section. 

Appeal  from  a  judgment  of  the  superior  court  of  BuflEalo, 
general  term,  affirming  judgment  in  favor  of  defendant  dismissing 
plaintifiEs*  complaint. 

a  G  DeWtt0or  app'lts ;  K  L,  Parker,  for  resp't 

Gray,  J. — ^This  action  was  brought  by  plaintiffs  to  restrain  the 
defendant  from  prosecuting  in  the  municipal  court  of  Buffalo  pro- 
ceedings to  suraraarilv  remove  them  from  {)remises  in  their  occu- 
pation, and  to  have  tneir  equitable  interest  in  and  to  the  same  ad- 
judged. Their  complaint  was  dismissed  at  the  trial  terra  of  the 
superior  court  of  Buffalo,  and  the  judgment  of  dismissal  was  af- 
firmed upon  appeal  to  the  general  term.  The  opinions  delivered 
upon  each  occasion  were  very  full  in  their  discussion  of  the  ques- 
tions and  leave  little  for  us  to  say  now  in  further  affirmance  of 
the  judgment 

In  1865  the  plaintiff,  Joseoh  Bohn,  obtained  permission  from 
Jesse 'Peck  to  move  a  small  nouse  upon  some  land  proposed  to 
be  made  by  filling  in  on  the  bank  of  a  stream.  The  allegations 
of  the  complaint  and  the  evidence  first  given  by  plaintiff  placed 
his  entry  into  possession  of  the  premises  upon  the  ground  of  a 
mei-e  license  to  occupy  them ;  but,  subseauently,  he  changed  his 
evidence  and  testified  that  Jesse  Peck  told  him  to  fill  up  the  land 
and  that,  if  he  did  so,  he  would  give  him  a  portion  of  it  The 
latter  aspect  of  the  case  for  the  plaintiffs  would  be,  of  course,  the 
more  favorable  one  to  them  ;  inasmuch  as  such  an  agreement  with 
an  owner  of  the  land  would  be  based  upon  some  consideration 
and  give  strength  to  the  claim  of  the  plaintiffs  for  equitable  re- 
lief. But  the  difficulty  in  the  way  of  any  equitable  relief  lies  in 
the  utter  failure  of  the  evidence  to  prove  any  title,  or  sufficient 
authority,  in  Jesse  Peck.     At  the  time  the  record  title  and  th 
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ownerahip  of  the  premises  were  in  Francis  and  Charles  Peck,  who 
were  in  California  They  were  sons  of  Jesse  Peck ;  but  it  did 
n^  appear  that  he  ever  had  any  authority  irom  them  to  create 
any  interest,  or  rights  in,  or  to  the  premisea  Nor  did  it  appear 
that  the  owners  ever  knew  of  plaintiff'  entry  ;  or  that  there  was 
Any  ratification  of  what  Jesse  reck  had  done.  He  is  dead,  and 
the  extent  of  any  authority  in  him  to  deal  with  the  property  turns 
upon  evidence  of  circumstances  which  fall  shoit  of  establishing 
the  fact 

Certainly,  there  was  no  evidence  competent  to  prove  the  exist- 
ence of  any  power  in  Jesse  Peck  to  ^nt  any  rights  in  connection 
with  the  property  in  (juestion.  With  no  action  by  the  owners 
and  with  no  authority  m  Jesse  Peck,  who,  we  may  even  assume 
from  the  evidence,  exercised  some  supervision  over  the  property, 
Z  cannot  see  that  the  claim  of  the  plaintifEs  has  any  foundation  m 
facts  upon  which  equity  can  rightly  intervene  for  their  protection. 
The  mere  assumption  of  Bohn  at  the  time  of  his  entry  that  Jesse 
Peck  had  .the  title  to,  or  some  delegated  power  over,  the  property, 
from  the  circumstances  of  his  taking  care  of  it  or  from  appear- 
ances, did  not  warrant  nor  protect  him  in  entering  upon  and  occu- 
pying the  land.  No  property  rights  can  be  predicated  upon  what 
was  mere  assumption  ana  which  the  slightest  investigation  of  title, 
or  of  the  authority  of  the  presumed  agent,  would  have  demon- 
strated .to  be  baseless.  To  move  a  court  of  equity  to  support  a 
claim  for  the  improvements  put  upon  the  property  of  another,  it 
should  at  least  appear  that  the  occupants  had  acted  upon  a  belief 
as  to  their  title  which  had  some  probable  basis;  and  that  the  real 
owners,  knowing  of  their  acts,  suffered  them  to  go  on  without 
notifving  them.  It  further  appears  that  in  1876,  ten  years  after- 
wanf,  plaintiff  Bohn  took  a  lease  in  writing  of  the  premises  for 
three  years  from  George  DeWitt  Clinton,  agreeing  to  pay  an  an- 
nual rental  tjiei-efor.  In  a  proceeding  in  the  Buffalo  municipal 
court,  brought  by  this  defendant  and  another,  as  the  owners  of  the 
property  in  fee  through  a  conveyance  of  Clinton's  title,  to  remove 
these  plaintiffs  for  default  in  the  payment  of  rent,  a  judgment  was 
had,  upon  issues  raised  and  tried,  which  established  the  lease  and 
the  lessor's  titla  In  that  proceeding,  the  tenants,  these  plaintiffs, 
by  their  answer  put  in  issue  the  title  to  and  the  leasing  of  the 
premises,  as  well  as  the  other  allegations  of  the  petition  as  to  their 
mdebtedness  for  rent  and  of  their  holding  over  after  default 
The  final  order  of  the  municipal  court  was,  upon  appeal  to  the 
superior  court,  affirmed  there  and  the  judgment  is  conclusive  upon 
these 'plainti fib  as  to  the  defendants  title.  They  claim  the  right 
to  attack  the  validity  of  the  judgment  on  the  ground  that  the 
lease  was  void ;  but  the  dispute  over  the  lease  and  all  questions 
concerning  its  validity  ended,  as  to  these  parties,  with  the  termi- 
nation of  the  litigation  by  the  judgment  of  affirmance  in  the  su- 
perior court  The  adjudication  in  that  litigation  has  bari-ed  any 
mquiry,  in  another  action  between  the  same  parties,  into  matters 
involved  in  and  necessarily  passed  upon  by  the  judgment  in  the 
previous  action. 

These  plaintiffs  are  in  no  position  to  assert  any  title  to  the  land, 
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or  to  claim  payment  for .  the  improvements  made  upon  it  In 
any  way  their  caae  is  regarded,  it  is  defeated  for  the  want  of  any 
title  or  authority  in  Jesse  Peck,  through  whose  acts  they  claim  ; 
and  the  subsequent  acceptance  of  a  lease  of  the  premises  was  a 
recognition  of  the  title  in  their  lessor,  which,  when  considered  in 
connection  with  the  absence  of  any  legal  title  or  estate  in  them^ 
I  consider  to  have  amounted  to  a  waiver  of  any  claim  for  im- 
provementa 

The  appellants  attempt  to  found  some  right  upon  a  tax  sale 
two  years  prior  to  the  l«»e ;  but  the  certificate  received  then  con- 
ferred no  title  to,  nor  any  estate  in  the  premises.  There  was  noth- 
ing in  that,  nor  in  the  existing  conditions,  upon  which  to  found 
a  claim  of  adverse  possession,  which  would,  as  appellants*  counsel 
argues,  entitle  them  to  maintain  this  action  as  aniinst  the  grantees 
of  the  former  owner.  Under  §  1688  of  the  Code,  to  which  he  re- 
fers, the  possession  of  the  property  must  be  under  some  claim  of 
title,  in  order  to  maintain  the  action.  This  is  not  an  action  which 
that  section  authorizea 

A  careful  consideration  of  this  case  compels  the  conclusion  that 
there  is  no  ground  for  the  award  of  any  equitable  reliel  To 
support  a  claim  for  an  accounting,  in  a  case  where  the  plaintifis- 
have  failed  to  prove  any  legal  inception  of  their  occupation,  un- 
der some  actual,  or  implied  grant  of  rights  from  the  owner  of  the 
property,  and  where  their  entry  was  only  under  the  pei|nission» 
of  one  standing  in  no  relation  of  ownership,  or  of  agency,  would 
be  contrary  to  legal  principles  and  without  any  precedent  that  I 
am  referrea  to,  or  am  aware  of. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. . 

JoHANNAH  Sheldon,  Resp't,  v.  William  B.   Sheldon  et  aly 

Ex'rs,  App'lts.*  ^ 

{Qmrt  (fAppeaU,  Filed  April  IS,  189S.) 

HONBT  HAD  AND  KECBIVED—TrUBT— PAYMENT— LIMITATION. 

Plaintiff's  husband  died  in  1880.  In  1881,  the  exe<;utoro  published  for 
claims.  Li  1888  thej  paid  her  the  amount  of  a  fifty  dollar  note  with  interest. 
In  1884  a  final  decree  settling  the  estate  was  made  and  they  paid  her  a 
legacy  of  $7,000,  in  fuU.  and  in  1887  for  the  first  time  she  made  a  claim 
that  in  1864  she  had  given  her  husband  $768,  on  an  understanding  that  he* 
shdbld  invest  it  for  her  benefit  and  account  to  her  therefor  when  requested. 
In  1866  plaintiff  had  executed  a  satisfaction  of  a  mortgage  for  $380  and 
another  in  1868  for  $800.  There  were  several  witnesses  who  testified  to. 
conversations  with  the  husband  in  whigh  he  stated  that  he  held  moneys 
belonging  to  his  wife,  but  did  not  identify  it  as  the  money  in  question. 
Held,  that  no  agreement  was  proved  between  plaintiff  and  her  husband 
creating  a  special  tmst  in  the  husband  at  the  time  of  his  death  sufficient 
to  take  the  claim  out  of  the  statute  of  limitations. 

(Andrews  and  Matnabd,  JJ.,  dissent.) 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fifth  department,  affirming  interlocutory  judgment  entered  upon 
findings  of  the  court  at  special  term,  order  confirming  referee's  re- 
port  and  judgment  entered  upon  report  of  referee. 

Theodore  Bacon,  for  app'lts ;  Arthur  C,  Smith,  for  resp'L 

"RevcreingrS  St.  Rep.,  754. 
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•  O'Brien,  J. — The  plaintiff  is  the  widow  of  Edgar  Sheldon,  de- 
fendants* testator.  She  brought  this  action  to  procure  an  account- 
ii^  by  the  defendants,  as  executors  of  her  husband,  for  moneys 
allied  to  have  been  received  by  him  in  his  lifetime  for  the  plain- 
tiff's use,  and  under  an  agreement  to  invest  the  same  for  her 
benefit  and  to  account  to  her,  when  requested,  for  such  moneys 
and  all  accumulations  thereof.  There  was  an  interlocutory  judg- 
ment in  her  favor  which  determined  the  principal  questions.  This 
was  followed  by  a  reference  to  take  and  state  the  account  and  a 
final  judgment  which  deteraained  the  amount  of  the  plaintiff's 
claim.  Both  of  these  judgments  and  all  intermediate  orders  are 
here  for  review  upon  the  defendants'  appeal.  It  has  been  found 
by  the  trial  court  that  on  the  7th  of  November,  1864,  the 
plaintiff  was  the  owner  in  her  own  right  of  certain  real  estate  in 
the  state  of  Michigan.  On  that  day  she  conveyed  the  land  by- 
deed,  in  which  her  husband  joined,  for  the  consideration  of  $768, 
which  was  paid  by  the  grantees  in  the  deed  to  the  husband.  That 
it  was  received  by  him  upon  an  understanding  and  agreement 
with  theplaintiff,  his  wife,  that  he  should  control  and  invest  the 
same  for  ner  benefit,  and  that  he  should,  when  requested,  account 
to  her  for  the  same  and  whatever  increase  there  might  be  from 
investments  thereof.  That  the  husband  died  November  4,  1880, 
without  ever  having  accounted  to  the  plaintiff  for  the  money  or 
any  part  thereof,  and  that  no  demand  for  such  accounting  had 
ever  been  made  by  the  plaintiff  in  the  lifetime  of  her  husband. 
That  a  short  time  before  the  commencement  of  this  action,  on 
the  24th  of  April,  1886,  the  plaintiff  presented  to  the  defendants, 
as  executors  of  her  husband,  her  claim  arising  upon  these  facts, 
and  demanded  payment  thereof,  and  the  defendants  rejected  the 
same  and  refused  to  refer  it  under  the  statute  providing  for  the 
determination  of  such  claims. 

The  final  judgment  awarded  to  the  plaintiff  the  principal  sum 
received  by  the  defendants'  testator  for  the  land,  and  simple  in- 
terest thereon  from  the  time  it  was  paid  to  him.  The  defend- 
ants, besides  putting  in  issue  all  the  material  all<^tions  of  the 
complaint,  interposed  three  separate  affirmative  defenses,  namely, 
the  six  years  statute  of  limitations,  a  judicial  settlement  of  the 
accounts  of  the  executors  without  any  claim  made  by  the  plaintiff 
on  account  of  this  transaction,  and  the  payment  of  a  legacy  of 
$7,000  to  the  plaintiff  by  them  bequeathed  to  her  in  the  testator's 
will.  Payment  generally  was  not  pleaded  as  a  defense.  There 
is  no  doubt  as  to  the  fact  that  the  testator  became  indebted  to 
the  plaintiff  in  1864  by  reason  of  the  receipt  of  the  money  which 
was  the  proceeds  of  her  land.  At  least  that  fact  is  not  the  sub- 
ject of  controversy  in  this  court  The  only  question  is  whether 
the  claim  existea  against  the  husband  as  a  valid  obligation  at 
the  time  of  his  death,  and  if  it  did,  whether  it  was  barred  by  the 
statute  of  limitations.  The  legacy  given  to  the  plaintiff  by  the 
will  of  her  husband  did  not  operate  as  payment  The  will  con- 
tains no  words  from  which  any  intent  can  be  inferred  or  found  to 
extinguish  any  pre-existing  debt  by  means  of  the  bequest  It 
was  an  absolute  gift,  apart  from  any  debt  due  by  the  testator  to 
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his  wife,  and  no  debt  is  even  mentioned  or  referred  to  in  the  will 
A  l^acy  to  a  creditor  is  not  to  be  deemed  in  satisfaction  of  his 
debt  unless  so  intended  by  the  testator.  Clarke  v.  l^gardus,  12 
Wend,  68 ;  BoughUm  v.  Flint,  74  N.  Y.,  482 ;  Phillips  v.  Mc- 
Combs,  53  id.,  494;  Eaim  v.  Benton,  2  Hill,  676;  WiUiaTns  v. 
Oary,  4  Wend.,  449.  In  this  case  no  such  intent  was  foutid  or 
established.  This  is,  no  doubt,  what  is  known  to  the  courts  as  a 
stale  demand,  and  such  demands,  it  is  needless  to  say,  are  looked 
upon  with  some  suspicion.  A  claim,  surrounded  by  circum- 
stances such  as  appear  in  this  record,  ought  to  be  sustained  by 
adequate  and  satisfactory  proof.  But  the  presumption  against  a 
stale  claim  is  generally  one  of  fact  and  not  of  law.  The  circum- 
stances ai-e  evidence  upon  the  question  of  the  existence  of  the 
claim,  to  be  considered  by  the  jury  or  the  court  upon  a  trial  of 
the  facts.  Macaulay  v.  Palmer,  125  K  Y.,  742 ;  86  St  Rep., 
175.  If  the  finding  in  this  case  was  that  the  husband  had  simply 
received  the  wife^s  money  for  her  use,  to  be  paid  to  her  upon 
request,  the  claim  would  be  barred  by  the  statute  of  limitationa 
MiUs  v.  MiUs,  115  N.  Y.,  80;  23  St  Rep.,  604;  Code,  §  410. 
But  the  finding  contains  an  additional  element  which  is  relied 
upon  to  take  the  case  out  of  the  statute.  BougkUm  v.  Flint,  74 
N.  Y.,  481. 

It  was  further  found  that  the  money  was  received  by  the  hus- 
band "  upon  an  understanding  and  agreement  with  the  plaintiflf, 
his  wife,  that  he  should  control  and  invest  the  same  for  her  bene- 
fit, and  that  he  should,  when  requested,  account  to  her  for  the  said 
money  and  whatever  increase  there  might  be  from  investments 
thereof."  In  an  action  for  money  had  and  received  the  plaintiff 
could  recover  upon  proof  of  the  receipt  of  the  money,  unless  the 
defendants  proved  payment  or  defeated:  the  claim  by  pleading  the 
statute  of  limitations.  But  it  is  obvious  that  the  finding  above 
referred  to  cannot  be  sustained  upon  such  proof  as  would  war- 
rant a  recovery  for  money  had  and  received.  The  plaintiff  must 
go  farther  ana  prove  not  onl^  the  receipt  of  the  money,  but  that 
it  was  received  upon  the  special  agreement  found.  The  plaint- 
iff's claim  was  that  her  husband  received  the  money  upon  a  trust 
of  indefinite  duration  to  control,  manage  and  invest  the  money 
and  account  for  it  with  all  accumulations  upon  request,  and  that 
this  trust  or  agency  was  created  by  express  agreement  between 
the  parties.  The  only  cjuestion  that  is  open  for  consideration  in 
this  court  is  whether  this  important  part  of  the  finding  is  based 
upon  evidence.  There  are  some  undisputed  facts  that  are  entitled 
to  considerable  weight  at  the  outset  in  a  review  of  the  evidence, 
for  it  must  be  reviewed,  in  order  to  determine  whether  a  find- 
ing upon  which  the  judgment  is  based  is  sustained  by  evi- 
dence. 

On  the  25th  of  January,  1888,  the  executors  of  the  husband 
paid  to  the  plaintiff  a  claim  made  by  her  of  $62.76,  the  amount  of 
a  note  of  fifty  dollars  with  interest,  dated  June  2,  1879,  at  Cli- 
max, Michigan,  "  for  value  received  in  cash  borrowed."  It  has 
been  held  that  the  giving  of  a  promissory  note  is  prima  facie  evi- 
dence of  an  accounting  and  settlement  of  all  demands  between 
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the  parties,  and  that  the  maker  was  indebted  to  the  payee  upon 
such  settlemebt  to  the  amount  of  the  note.  It  may  be  that  this 
presumption  does  not  apply  in  this  case,  as  the  consideration  of  the 
note  is  stated  to  be  money  borrowed,  but  the  whole  transaction 
connected  with  this  note  had  an  iniportant  bearing  on  the  claim 
in  c[uestion.  Lake  v*  Ih/serij  6  N.  Yt,  461.  Up  to  this  time,  the 
plamtifE  had  given  no  intimation  of  the  existence  of  the  present 
claim.  In  July,  1881,  the  statutory  notice  to  present  claims 
against  the  estate  was  published. 

In  January,  1883,  citations  were  issued  for  a  final  settlement  of 
the  acciount  of  the  executors,  to  be  had  in  February,  and  in  July 
following  a  final  decree  settling  the  estate  was  made  which  re- 
cites the  appearance  of  all  partiea  The  plaintiff  was  paid  her 
legacy  in  full,  but  she  gave  no  intimation  of  the  existence  of  this 
claim  till  nearly  three  years  after  the  final  decree  was  made.  It 
was  shown,  and  is  not  disputed,  that  on  November  24,  1864,  one 
of  the  plaintiff's  grantees  of  the  Michigan  land  executed  to  her  a 
mortgage  for  $380,  substantiallv  one-half  the  purchase  money. 
In  1866  the  plaintiff  executed  and  acknowledged  a  discharge  of  this 
mortgage.  On  the  28th  of  November,  1864,  one  Gage  executed 
another  mortgage  to  the  plaintiff  for  $300.  The  plaintiff  signed 
and  acknowledged  a  discharge  of  this  mortgage  in  February, 
1868.  These  papers,  sighed  by  the  plaintiff,  contained  the  state- 
ment that  the  mortgages  were  **  paid  and  satisfied  in  full.''  The 
courts  below  have  held  substantially  that  all  this  does  not  prove 
that  the  money  paid  to  the  plaintiff  upon  these  mortgages  was  the 
same  money  that  her  husband  received,  or  that  it  was  paid  on 
that  account,  or  actually  received  by  her.  When  the  mortgagee 
signs  an  instrument,  acknowledging  payment  of  the  mortgage,  the 
instrument  would  prove,  primaTaciej  that  the  person  who  executed 
it  received  the  money.  Though  the  circumstances  are  quite  per- 
suasive that  the  amount  paid  on  these  two  mortgages  was  part  of 
the  sum  received  by  the  plaintiff's  husband,  yet  we  cannot  say 
that  the  trial  court  was  bound,  as  matter  of  law,  to  deduce  that 
conclusion  from  the  evidence.  The  first  piece  of  evidence  pro- 
duced to  prove  the  agreement  found  was  that  of  an  attorney  in 
Michigan,  who,  at  the  age  of  sixty-five,  testified  by  commission 
in  1886  to  remarks  made  and  conversations  had  with  the  defend- 
ants' testator  in  1864.  The  transaction  resulting  in  the  sale  of  the 
plaintiff's  land  seems  to  have  taken  place  at  his  office,  but  all  he 
could  swear  to,  which  was  pertinent  to  the  question  now  in  hand, 
was  that  the  deceased  told  him  that  all  lands  standing  in  his  wife's 
name  belonged  to  her.  That  the  avails  belonged  to  her  when 
sold,  and  that  he  desired  that  she  should  have  the  benefit  of  it  at 
his  death,  if  not  before. 

Two  other  witnesses  examined  in  the  same  way  testified  gener- 
ally that  the  deceased  told  them  in  Michigan  that  his  wife  had 
money  and  that  he  was  using  and  investing  it  for  her.  These  wit- 
nesses were  seventy-seven  years  old.  One  of  them  swore  that  the 
conversation  was  had  with  the  deceased  sometime  before  1864  and 
between  1857  and  1868.  It  could  not,  therefore,  relate  to  the 
money  in  question.     The  other  witness  who  had  a  separate  con- 
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versation  did  not  fix  its  date.  Another  witness,  who  was  the  wife 
of  the  nephew  of  deceased,  testified  to  a  conversation  which  she 
heard  between  her  husband  and  the  deceased  in  Philadelphia,  in 
1876,  to  the  effect  that  the  deceased  said  to  his  nephew  that  he 
wanted  to  go  to  Saginaw  to  make  some  investments  in  some  prop- 
erty, that  the  money  of  his  wife  had  been  liberated,  thougn  the 
amount  was  not  stated  at  that  time.  Subsequently  and  in  other 
conversations,  one  of  which  was  a  few  months  before  his  death,  the 
deceased  spoke  of  a  sum  of  money  he  had  invested  for  his  wife 
which  had  doubled,  and  the  sum  of  $4,000  was  mentioned.  The 
mother  of  this  witness  also  testified  to  conversations  with  him  in 
1876  and  in  1878.  She  sajrs  that  the  deceased  told  her  in  1876 
that  he  had  $8,000  of  his  wife's  money  to  invest  which  was  unin- 
vested. That  he  had  made  considerable  for  her  by  investments, 
but  that  was  a  sum  which  had  been  returned.  The  conversation  of 
1878  was  in  Chicago  when  the  deceased  was  sick.  She  says  that 
the  deceased  told  her  he  had  $8,000  of  his  wife's  money.  That 
he  wanted  to  build  *and  furnish  a  house  for  her  and  felt  bad  that 
it  had  not  been  done,  because  he  feared  that  was  his  last  illness. 
That  it  was  money  his  wife  gave  him  to  invest  for  her.  Another 
witness  residing  in  Michigan,  examined  upon  commission,  testified 
that  in  1880  he  saw  the  deceased  at  a  hotel  in  Chicago  and  applied 
to  him  for  a  loan  of  $1,000.  The  deceased,  in  declining  to  make 
the  loan,  said  that  he  had  $1,000  loaned  out  which  belonged  to 
his  wife  which  would  soon  be  paid  ia 

After  a  careful  examination  I  find  no  other  evidence  in  the 
record  bearing  on  the  question,  and  no  other  is  referred  to  on 
the  briefs  of  counsel.  It  all  consists  of  admissions  alleged  to  have 
been  made  by  the  deceased,  a  dangerous  and  unreliable  species  of 
evidence  at  best,  but  even  if  accepted  in  its  full  length  and 
brfeadth,  it  does  not  prove  the  impoitant  fact  found  in  this  case, 
namely,  that  in  1864  an  agreement  was  made  between  the  plaintiff 
and  her  husband  by  which  a  special^  trust  duty  or  agency  was 
imposed  upon  the  husband  with  respect  to  this  specific  $768,  and 
that  an  obligation  to  account  under  this  indefinite  trust  existed 
against  the  husband  at  the  time  of  his  death.  The  admissions 
testified  to  do  not  prove  the  agreement,  and  they  are  all  consistent 
with  its  absence,  and  the  admissions  are  not  necessarily  connected 
in  any  way  with  the  transaction  in  question. 

The  judgment  should  be  reveraed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Andrews  and  Maynard  JJ.,  dissenting. 


Francis  A.  Drexel  et  ai,  Resp'ts,  v.  Eliza  A,  Pease,  Ex'rx, 
Impl'd,  Deft    George  St.  Amant,  App'lt 

(Court  cf  Appeals,  FOdd  April  IB,  1892,) 
1.  Lien — On  merchandise  for  advances. 

One  D,  a  packer,  St.  A.,  the  purchaser  in  France,  and  defendant  Pease 
in  New  York  were  engaged  in  a  joint  enterprise  for  the  shipment  and  sale 
of  saidines,  and  after  payment  of  expenses  the  profits  were  to  be  diTided 

>  Modifying  82  St.  Rep.,  858. 
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equally  among  them.  Plamtiffs,  with  knowledge  of  the  arrangement,  ad- 
yanced  money  on  the  sardines  upon  letters  of  credit  under  an  agreement 
in  which  Pease  said,  "  And  I  further  pledge  to  vou  as  security  for  any 
other  indtbtedne8$  of  my  firm  to  you  any  surplus  that  may  remain  either  hi 
the  goods  or  the  proceeds  thereof,  after  providing  for  the  acceptances 
under  this  credit."  Held,  that  plamtiffs  had  no  general  lien  on  the  sar* 
dines  as  against  the  equitable  title  of  St.  A.  to  secure  them  for  other  and 
prior  indebtedness  of  Pease's  firm  upon  letters  of  credit  issued  by  plaintiffs 
at  request  of  Pease  to  other  parties. 

8.  8amk->£8toppbl. 

The  letters  of  credit  iasued  to  St.  A.  provided  that  the  drafts  should  be 
drawn  in  France  **for  the  co$t  of  the  mere/iandise  to  be  exported  to  an 
Atlantic  port,  and  advice  thereof  to  be  ^ven  to  mlaintiffs)  th» advice  to  be 
accompanied  bv  abstract  of  invoice  and  bills  of  lading  to  our  order."  St. 
A.  drew  for  only  forty  per  cent  of  the  cost,  which  represented  the  amount  to 
be  paid  hr  Pease.  HM,  that  this  did  not  vest  the  full  ownership  in  plaint- 
iffs, por  did  the  wording  of  the  agreement  give  foundation  for  the  infer- 
ence that  the  drafts  must  represent  in  all  cases  the  full  amount  of  the  cost, 
and  there  was  a  clear  notice  to  plaintiffs  that  sixty  per  cent  had  not  been 
drawn  for,  and  that  some  one  else  was  interested  to  that  extent. 

Appeal  from  a  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  interlocutory  judgment  in  favor  of 
plainti£»  rendered  at  special  term. 

Oliver  J.  Welk,  for  app'lt ;  F,  &  Bangs,  for  resp^ts. 

Peckham,  J. — The  judgment  in  this  action  gave  plaintiffs  a 
specific  lien  on  the  merchandise  (principally  sardines)  upon  which 
they  made  advances,  up  to  the  full  amount  of  those  advances.  In 
addition  to  the  specific  lien  the  judgment  awarded  the  plaintiffs  a 
general  lien  upon  the  surplus  in  the  merchandise  or  the  proceeds 
thereof  remaming  after  providing  for  the  pavment  of  their 
advances  as  security  for  the  other  indebtedness  oi  Pease's  firm  to 
the  plaintiffa 

St  Amant,  one  of  the  defendants  herein,  is  dissatisfied  with  the 
latter  provision  in  such  judgment  The  cause  of  his  dissatisfac- 
tion lies  in  the  fact  that  he  nas  an  equitable  title  to  and  interest 
in  this  merchandise,  which  is  as  he  claims  superior  to  any  lien  of 
the  plaintiffs  thereon,  excepting  the  specific  lien  for  the  advances 
actually  made  on  such  merchandise  by  the  plaintiffa 

The  agreement  by  which  Pease  gave  to  plaintiffs  a  specific  lien 
on  all  merchandise  to  an  amount  equal  to  the  sum  advanced  on  the 
same  by  plaintiffs,  as  stated  in  sucn  agreement,  is  one  with  which 
no  fault  is  found  by  any  of  the  parties  hereto,  and  no  one  disputes 
plaintiffs*  rights  as  regards  their  lien  on  such  merchandise  to  the 
extent  above  indicated 

The  trouble  comes  by  reason  of  the  clause  in  the  agreement  with 
the  plaintiffs  with  reference  to  all  the  letters  of  credit,  in  which 
Pease  says:  And  I  further  pledge  to  you  as  security  for  any  other 
indebtedness  of  my  firm  to  you  any  surplus  that  may  remain 
either  in  the  goods  or  the  proceeds  tnereof,  after  providing  for  the 
acceptances  under  this  credit  The  sardines  which  made  up  the 
greater  part  of  the  merchandise  in  question  on  this  appeal,  were 
procured  pursuant  to  the  provisions  of  a  contract  which  was 
under  consideration  by  us  on  an  appeal  in  this  action  from  that 
part  of  the  judgment  which  adjusted  the  confiicting  claims  of  the 
&r.  Rep.,  Vol.  XUV.        34 
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•defendants  between  themselves  upon  the  merchandise  or  the  pro- 
ceeds arising  from  a  sale  thereof. 

Upon  that  appeal  we  held  that  under  this  contract  one  Dum- 
agnou,  who  was  the  packer  of  the  sardines,  together  with  St 
'Amant,  the  one  who  made,  the  purchase  in  France,  and  the  de- 
fendant Pease  were  engaged  in  a  joint  enterprise  for  the  shipment 
and  sale  of  these  sardines,  and,  after  payment  of  expenses,  the 
profits  were  to  be  divided  equally  between  them.  We  also  held 
that  St  Anumt  (to  whom  Dumagnou  assigned  his  interest)  had  an 
equitable  title  to  the  merchandise  which  was  superior  to  that  of 
the  individual  creditors  of  Pease,  and  that  such  equity  attached 
to  the  funds  in  the  receiver's  hands,  which  were  the  prcx^eeds  of 
the  sale  of  such  merchandise.  Drexd  v.  Pease^  129  N.  Y.,  96 ;  41 
St  Rep.,  236.  The  question  now  to  be  determined  is  •  whether 
such  equitable  title  is  not  also  superior  to  the  general  lien  of  the 
plaintiffs.  Can  plaintiffs  hold  the  merchandise  for  any  sum  other 
than  the  advances  made  by  them  on  its  security  7  If  ay  the  facts 
were  known  to  plaintiffs  or  their  correspondents  in  Paris  at  the 
time  when  the  latter  advanced  the  money  on  the  sardines,  it  is 
plain  that  they  would  have  a  specific  lien  thereon  up  to  the  amount 
of  their  advances  on  them,  and  I  think  it  equally  plain  they 
would  have  no  general  lien  thereon  as  against  the  defendant  St 
Amant  to  secure  plaintiffs  for  other  and  prior  indebtedness  of 
Pease's  firm  upon  letters  of  ci-edit  issued  by  plaintiffs  at  request 
of  Pease  to  other  partiea  At  least  they  would  have  no  such  lien 
upon  anything  more  than  the  share  of  Pease  in  the  goods.  This 
would  be  so  because  the  other  interest  or  shares  in  the  merchan- 
dise would  not  belong  to  Pease,  and  as  the  plaintiffs,  under  the 
supposition,  would  be  aware  of  that  fact,  the  agreement  of  Pease 
to  give  plaintiffs  a  general  lien  for  other  and  prior  indebtedness 
not  incurred  upon  the  faith  of  the  merchandise,  upon  an  interest 
therein  which  they  knew  he  did  not  own,  would  oe  worthless  as 
against  those  who  did  own  such  interest  and  had  not  consented 
to  such  lien.    * 

The  history  of  the  "  other  indebtedness  "  which  plaintiffs  desire 
to  hold  the  St  Amant  merchandise  as  security  for,  is  in  brief 
this :  The  defendant  Pease  had  different  correspondents  in  Europe, 
wholly  disconnected  with  each  other,  who  were  purchasing  mer- 
chancfise  for  him  at  different  places.  At  about  the  time  of  the 
issuing  of  the  letters  of  credit  to  St  Amant,  of  Paris,  by  plaintiffs 
at  request  of  Pease,  the  plaintiffs  also  upon  like  request  issued 
letters  to  the  firm  of  C.  Richard  Cohn  &  Co.,  of  Bordeaux. 

The  latter  purchased  merchandise,  drew  drafts  upon  Drexel, 
Harjes  &  Co.  in  payment  for  the  cost  thereof,  and  gave  invoices 
and  bills  of  lading  to  plaintiffs'  order  in  the  same  manner  as  in 
the  case  of  St  Amant,  and  plaintiffs  advanced  the  money  upon 
such  merchandise  on  the  faith  thereof,  and  on  the  invoices  and  the 
bills  of  lading  to  their  order.  In  the  case  of  the  Cohn  merchan- 
dise the  plaintiffs  will  be  unable  to  get  back  the  full  amount  of 
their  advances  thereon  unless  thej  are  allowed  a  lien  on  the  sur- 
plus of  the  St  Amant  merchandise  after  paying  their  advances 
made  thereon,  and  before  any  other  claim  upon  such  surplus  is 
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allowed.  This  is  claimed  by  plaiotiffs  by  virtue  of  the  agreement 
for  a  general  lien  above  referred  ta 

Plaintiff*  advances  upon  the  merchandise  purchased  under  the 
Cohn  letters  of  credit  were  not  made  on  the  faith  or  credit  of  the 
merchandise  purchased  under  letters  issued  to  St  Amant,  and  as 
it  does  not  appear  that  the  latter  was  aware  that  Pease  had  at- 
tempted to  pledge  his  (St  Amants)  property  as  security  for 
Pease's  general  indebtedness,  it  cannot  be  argued  that  St  Amant 
consent^  to  such  pledge  when  he  used  the  letter  of  credit  to 
raise  funds  to  pav  Pease's  share  of  the  purchase  money  for  the 
sardinea  The  plaintiflfs,  however,  claim  there  are  facts  (not  yet 
stated)  which  form  an  equitable  estoppel  preventing  the  defend- 
ant St  Amant  from  setting  up  hjs  title  to  the  merchandise  as 
against  the  plaintiffs,  and  under  which  the  plaintifib  are  entitled 
to  claim  their  general  lien  upon  it  The  plaintiffs  state  that  the 
letters  of  credit  issued  by  them  to  both  St  Amant  and  Cohn 
upon  request  of  Pease,  and  which,  constituted  the  only  authority 
for  St  Amant's  or  CoJin^s  drafts  upon  Drexel,  Harjes  k  Co.,  of 
Paris,  who  were  plaintiffs'  correspondents  and  agents  herein,,  pro- 
vided that  the  drafts  should  be  drawn  in  France  "yfer  the  cost  of 
the  merchandise  to  be  exported  to  an  Atlantic  port,  and  advice 
thereof  to  be  given  to  Messrs.  Drexel,  Harjes  &  Co.;  the  advice 
to  be  accompanied  by  abstracts  of  invoices  and  bills- of  lading  to 
our  order."  St  .Amant,  instead  of  drawing  for  the  full  and  entire 
cost  of  the  merchandise,  drew  only  for  forty  or  fifty  per  cent 
thereof  pursuant  to  the  contract  awve  mentioned  between  him 
and  Pease,  and  the  provisions  of  which  have  already  been  con- 
strued by  us  on  the  former  appeal  herein. 

This  forty  per  cent  represented  only  the  amount  of  the  cost 
which  was  to  be  paid  by  Pease,  the  balance  of  such  cost  in  the 
case  of  the  sardines  being  paid  by  and  divided  between  Dumagnou 
and  St  Amant,  the  latter  paying  forty  and  the  former  the  re- 
maining twenty  per  cent  The  court  found  that  "  St  Amant  on 
receiving  invoices  of  said  goods  from  Dumagnou,  advanced  there- 
on eighty  per  cent  of  the  amount  of  said  invoices,  and  thereafter 
delivered  the  bill  of  lading  and  invoices  to  Messrs.  Drexel,  Har- 
jes &  Co.,  and  received  their  acceptances  for  forty  per  cent  of  the 
invoice  value  of  the  merchandise,  the  cost  of  stamps  and  cer- 
tificates being  in  some  cases  added."  This  was  pursuant  to  the 
agreement  between  plaintiffs  and  Pease,  by  which  it  was  pro- 
vided that  the  parties  to  whom  the  letters  were  issued  and  who 
purchased  the  merchandise,  should  when  the  drafts  were  drawn 
give  advice  thereof  to  Drexel,  Harjes  &  Co.,  and  the  advice  was 
to  be  accompanied  by  abstmcte  of  invoices  and  bills  of  lading  to 
plaintifb'  'oraer,  remaining  bills  of  lading  with  certified  invoices 
and  consul's  certificates  to  be  sent  to  plaintiffs  direct  by  vessel. 

From  these  facts  the  plaintiffs  claim  that  St  Amant  by  his 
own  act  vested  the  ownership  of  the  property  in  the  plaintiffs  and 
under  such  circumstances  as  were  equivalent  to  a  representation 
by  him  that  any  claim  of  his  for  tne  cost  of  merchandise  had 
been  satisfied.  St  Amant  cannot,  as  plaintiffs  claim,  be  now 
permitted  to  prove  as  against  them  that  the  transaction  was  not 
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a  sale  and  delivery  of  the  goods,  or  that  the  acceptance  and  pay- 
ment of  the  drafts  drawn  on  them  or  their  agents  by  St  Amant 
did  not  constitute  a  full  payment  of  the  whole  cost  of  such  mer- 
chandise. They  also  say  that  Pease's  right  to  pledge  the  mer- 
chandise generally  for  all  his  indebtedness'to  plaintiffs  is  beyond 
question  if  his  ownership  were  conceded  or  proved,  and  St  Am- 
ant is  bound  to  concede  such  ownership  as  to  the  plaintiffs  in 
view  of  his  tacit  representation  that  the  arafts  were  tor  the  cost 
(meaning  the  full  cost)  of  the  merchandise. 

We  think  this  claim  is  inadmissible. 

The  cases  in  regard  to  the  vesting  of  the  title  to  property  in 
the  bankers  or  others  who  advance  money  upon  such  property 
and  take  bills  of  lading  therefor  to  their  oraer,  do  not  go  the 
length  necessary  for  the  plaintiffs  here.  ^ 

As  stated  in  those  oases  the  doctrine  is  that  where  a  com- 
mercial correspondent  advances  his  own  money  or  credit  for 
a  principal  for  the  purchase  of  property  for  such  principal  and 
takes  the  bills  of  lading  in  his  own  name,  looking  to  the 
property  as  security  for  reimbursement,  such  correspondent  be- 
comes the  owner  of  the  propeity  instead  of  the  pledgee  up  to  the 
moment  when  the  original  principal  shall  pay  the  purchase  price, 
and  the  correspondent  occupies  the  position  of  an  owner  under  a 
contract  to  sell  and  deliver  when  the  purchase  price  is  paid.  This 
doctrine  is  stated  in  Moors  v.  Kidder,  106  N.  Y»,  32 ;  8  St  Eep., 
877,  and  founded  upon  the  cases  cited  by  Finch,  J.,  in  that  case. 
Nothing  therein  gives  color  to  the  idea  that  the  correspondent's 
ownership  is  of  that  character  which  would  permit  his^  exac- 
tion, even  though  agreed  to  by  the  principal,  of  a  general  lien 
upon  the  property  for  other  ana  prior  indebtedness  of  the  princi- 
pal as  against  one  in  the  situation  of  St  Amant  The  correspon- 
dent's position  is  one  of  ownership  so  far  only  as  is  necessary  to 
secure  him  for  the  advances  he  made  upon  the  merchandise  des- 
cribed in  the  bill  of  lading,  and  in  such  a  case  as  this  he  is  bound 
to  sell  upon  receipt  of  the  purchase  price  from  the  principal,  or 
in  other  words  upon  receipt  of  the  amount  he  advanced  upon 
its  credit  In  no  other  sense  is  the  correspondent  the  owner  of 
the  property. 

Nor  does  the  wording  of  the  agreement  as  to  the  drawing  of 
the  drafts ybr  iJie  cost  of  mercliandise  give  foundation  for  the  infer- 
ence that  the  drafts  must  represent  in  all  cases  the  full  amount  of 
such  cost 

The  language  does  not  bear  such  interpretation.  Its  meaning 
plainly  is  to  limit  the  amount  for  which  the  draft  is  to  be  drawn  by 
the  cost  of  the  merchandise  against  which  it  is  drawn  and  upon  which 
the  advance  is  to  be  made.  It  must  not  in  any  event  be  for  more 
than  such  cost  and  it  must  be  on  account  thereof.  Within  the 
limits  of  the  full  amount  of  such  cost  the  draft  may  be  drawn  for 
any  sum,  so  long  as  it  is  on  account  of  the  cost  and  for  no  other 
consideration. 

That  this  was  the  understanding  of  the  parties  is  ^Iso  plain. 
St  Amant  advanced  in  the  first  instance  but  eighty  per  cent  of 
the  cost  of  the  sardines,  and  he  then  took  the  invoices  of  the  mer- 
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chandise  to  the  Paris  correspondents  of  the  plaintiffs,  and  obtained 
their  acceptances  for  only  forty  j>er  cent  of  the  invoice  value  of  the 
goods.  Tbere  was  in  such  transaction  a  clear  notice  to  the  plaint* 
iffs'  correspondents  that  sixty  per  cent  of  the  value  of  the  mer* 
chandise  had  not  been  drawn  for,  and  that  there  must  be  some  one 
interested  in  the  merchandise  not  represented  by  the  draft  for  but 
forty  per  cent  of  its  value. 

The  praeticjil  construction  given  to  the  contract  bjr  the  parties 
thereto  is  at  war  with  the  claim  now  made  by  the  plaintifia 

If  it  be  assumed,  however,  that  the  plaintiffs'  later  construction 
is  the  correct  one,  and  that  the  ditifts  drawn  by  St  Amant  oper- 
ated as  an  implied  representation  that  they  were  for  the  full  cost 
of  the  merchandise,  I  do  not  see  that  the  plaintiffs'  position  is  fa- 
vorsibly  affected  even  upon  such  assumption.  They  did  not  alter 
their  position  with  regard  to  the  Cohn  indebtedness  already  in- 
curred by  leason  of  any  representation  expressed  or  implied  ia 
r^^rd  to  the  St  Amant  merchandise 

There  is  no  reason  why  the  fact  of  St  Amant's  interest  in  the 
merchandise  should  not  oe  asserted  as  against  a  claim  of  plaintiffs 
for  a  general  lien  thereon  to  secure  them  for  the  payment  of  other 
and  prior  indebtedness  arising  out  of  another  transaction  with 
another  person,  and  which  was  wholly  unconnected  with  and  en- 
tirely separate  from  such  merchandise  and  all  repreaentations  ia 
r^^rd  thereto. 

It  is  too  plain  for  discussion  that  the  plaintiffs  in  fact  made  no 
advances  to  Cohn  upon  the  faith  of  men^ndise  which  inight  or 
might  not  thereafter  be  purchased  by  St  Amant  The  advances 
they  m^de  Cohn  were  made  upon  the  faith  of  the  merchandise 
he  purchased,  and  which  he  ti'ansferred  to  them  when  their  agents 
accepted  his  drafts  and  took  the  invoices  and  bills  of  lading  for 
i^uch  merchandise  in  the  names  of  the  plaintiffs.  Whether  St 
Amant  would  ever  thereafter  purchase  •another  dollar  of  mer- 
chandise for  or  on  account  of  Pease  and  come  to  Drexel^  Harjes  • 
k  Ca  with  drafts  for  any  part,  or  the  whole  of  the  cost  thereof, 
was  something  of  which  plaintiffs  were  of  course  wholly  ignorant 
It  is  idle  to  say  that  under  such  circumstances  any  advances  to 
Cohn  were  made  upon  the  faith  of  property  which  plaintiffs  or 
their  Paris  agents  knew  nothing  of  and  which  St  Amant  might 
never  purchase,  and  which  if  he  did  purchase  they  were  to  make 
advances  on  to  him  at  the  time  he  would  draw  upon  their  agents. 

It  is  equally  plain  that  the  only  advances  made  to  St  Amant 
were  made  in  payment  of  the  drafts  drawn  for  but  forty  (in  some 
cases  fifty)  per  cent  of  the  cost  of  that  particular  merchandisa 
Tliey  have  been  repaid  those  advances. 

.Trtie  agreement  for  a  general  lien  in  favor  of  plaintiffs  upon  the 
St  Amant  merchandise  to  secure  them  for  their  prior  advances  on 
the  Cohn  merchandise  has  no  basis  to  stand  upon  when  opposed  to 
the  equitable  title  of  St  Amant  As  the  plaintiffs  partea  with  no 
value  beyond  the  amount  for  wbteh  they  have  a  specific  lien  on 
the  mercnandise,  there  is  no  reason  why  St  Amant  should  not  be 
permitted  to  now  show  the  truth,  even  as  against  his  prior  im- 
plied representation.     The  plaintiffs  in  answer  to  this  statemeat 
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claim  that  undeF  their  agreement  with  Pease  they  in  legal  effect 
did  make  advances  to  Cohn  in  part  at  least  upon  the  faith  oi 
•the  merchandise  purchased  by  St  Amant  They  say  that  in  view 
of  the  agreement  for  a  general  lien  every  draft  paid  by  their  cor- 
respondents, which  was  drawn  by  St  Amant  or  Gohn,  consti- 
tuted an  advance  made  by  plaintiffs  without  reference  to  the 
particular  letter  of  credit  upon  which  the  draft  might  be  drawn, 
and  that  the  consideration  was  three-fold.  (1)  Pease's  engage- 
ijaent  to  repay;  (2)  the  eng^agement  that  the  merchandise  pur- 
chased should  stand  as  security  fo«'  the  repayment  of  the  particular 
draft  drawn  against  it ;  (3)  the  engagement  that  the  merchandise 
should  stand  as  security  for  any  other  indebtedness  of  Pease^ 
including  a  prior  one. 

There  is  no  doubt  of  the  validity  of  the  agreement  for  a  general 
lien  as  between  the  parties  to  it  The  consideration  was  sufficient, 
and  if  the  plaintiffs  had  in  fact  made  the  advances  to  Oohn,  not 
only  upon  the  faith  of  the  men^ndise  purchased  by  him  and 
upon  his  delivering  the  invoice  and  bills  of  lading  to  plaintiffs' 
order,  but  also  upon  the  faith  of  merchandise  already  purchased 
bv  St  Amant,  it  mi^ht  perhaps  be  claimed  on  their  part  that 
plaintiffs  were  entitled  to  their  general  lien  upon  the  St  Amant 
merchandise  as  security  for  their  claim  by  reason  of  the  loss  oit 
the  Cohn  merchandise.  This  is  not  the  case,  however,  and  a  dis- 
cussion of  the  rights  of  the  parties  upon  that  assumption  is  beside 
the  question.  The  Cohn  indebtedness  had  no  connection  with 
the  St  Afiiant  merehandisa 

The  judgment  must,  therefore,  be  modified  by  deducting  from 
the  amount  of  the  plaintiffs'  recovery  the  amount  of  the  deficiency 
arising  upon  the  Oohn  merchandise,  being  $2,249.79,  with  interest 
from  the  time  of  the  entry  of  such  judgment,  and  also  by  reduc- 
ing the  extra  allowance  to  the  amount  of  five  per  cent  on  the 
plaintiff'  modified  recovery,  and  the  defendant  St.  Amant  is  en- 
titled to  reoov^  his  costs  of  appeal  as  against  the  plaintiffs 
herein.  * 

All  concur. 

Daniel  D.  Oox,  Appit,  v.  James  Dwyer,  Resp't 

(Supreme  Court,  General  Term,  Secend  Department,  Filed  February  8, 189t,\ 

Abbbst— False  BEPBaaBRTATioNB. 

An  order  o^  arrest  g^nmted  on  the  ground  that  defendant  had  pro- 
cured money  from  plalntifl  on  false  representations  as  to  the  business 
which  he  sold  him  is  properly  vacated  where  it  is  shown  that  plaintiff 
watched  the  business  for  a  week  after  such  representations  were  made, 
and  paid  the  money  with  full  knowledge  of  the  amount  of  the  earnings 

Appeal  from  order  vacating  an  order  of  arrest 
Benjamin  W.  Dovming^  for  app'lt;    James  F.  Pendleton^  for 
resp't. 

Barnard,  P.  J. — An  order  of  arrest  was  granted  on  the  10th 
of  August,  1891,  against  the  defendant  upjon  the  ground  that  he 
had  obtained  $500  by  fraud  from  the  plaintiff  The  defendant 
made  a  motion  upon  affidavits  to  vacate  the  order,  which  was  done. 
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The  ortler  of  arrest  was  properly  vacated  The  defendant  adver- 
tised for  a  sale  of  part  of  his  restaurant  business.  The  plakitifE 
avers  that  the  defendant  stated  iimt  he  owed  nodiing  and  was 
doing  a  business  of  fifty  dollars  per  day.  That  there  was  a  noort- 
gage  of  $325  on  his  fixturea  The  plaintiff  attempted  to  prove 
that  the  defendant  owed  a  butcher  for  meat  The  allegation  is 
made  upon  information  and  both  the  defendant  and  butcher  deny 
tho  fact  The  plaintiff  found  an  old  mortoage  on  the  property 
wliicli  is  pix)ven  to  liave  been  paid.  The  whole  case  rests,  there- 
fore, upon  the  statement  of  daily  earnings.  The  defendant  says 
that  be  said  the  average  earnings  were  fifty  dollars.  The  defend- 
ant's affidavits  show  that  the  plaintiff  watched  the  business  after 
this  statement  as  to  earnings,  and  was  very  often  at  the  place  of 
business  between  May  20th  when  the  allied  statement  was  made, 
and  May  28th  when  the  money  was  jmd.  The  average  was  about 
thirty-five  dollars  per  day.  The  fact  that  the  plaintiff  after  full 
knowledge  paid  the  mo;iey  shows  very  clearly  that  the  statement 
was  not  of  a  certain  sum  of  earnings  every  day.  If  a  jury  should 
find  fraud  in  the  case  made  the  evidence  would  not  be  sufficient 
to  support  the  verdict  There  is  no  other  way  but  to  vacate  the 
order. 

The  order  vacating  the  order  of  arrest  should  be  affirmed,  with 
costs  and  disbursements.  • 

Pkatt,  J.y  concurs ;  Dykman,  J.,  not  sitting. 


Edward  Burnes,'  Jr.,  by  Guardian,  Applt,  v.  The  Statek 
Island  Rapid  Transit  B.  R  Ca,  Kesp't 

(Supreme  Couit,  General  Term,  Seeond  Department,  FUed  Ftbruairy  8,  J89S.) 

Railroad— Nbqliotsncb. 

PlaintifiF  was  injured  by  one  of  defendant's  trains  while  trying  to  save  a 
child  which  had  got  upon  the  track.  It  appeared  that  the  line  of  vision 
extended  to  a  plaster  mill  which  was  between  260  and  800  feet  from  the 
place  of  the  accident;  tliat  the  danger  signals  were  given  at  a  distance  of 
809  feet,  and  the  brakes  applied  as  soon  as  plaintiff  attempted  to  go  on  the 
track,  but  the  train  could  not  be  stopped  in  time  to  prevent  the  accident. 
BM,  that  the  proof  of  the  engineers  negligence  was  insufficient. 

Appeal  from  judgment  of  non-suit 

Action  to  recover  for  injuries  alleged  to  have  been  caused  by 
defendant's  negligence. 

Wm.  M.  Mxdlen^  for  app'lt ;  Tracy ^  McFarland^  Boardman  <b 
Piatt,  for  resp't 

Barnard,  P.  J. — No  negligence  upon  the  part  of  the  railroad 
company,  defendant,  was  proven.  A  passenger  train  going  west, 
consisting  of  a  locomotive  and  seven  passenger  cars  and  at  a  speed 
of  eighteen  or  twenty  miles  an  hour,  struck  the  plaintiff  ana  in- 
jured him.  The  boy  was  a  brave  boy  and  was  hurt  in  an  attempt 
to  save  a  sn^aller  boy,  bcinjij  only  some  four  or  five  years  old,  who 
had  thoughtlessly  got^^pon  the  t(«ok.  The  train  had  passed  Jersey 
street,  which  is  a  highway  crossing,  and  had  sounded  the  signal 
required  oy  law  for  a  highway  crossing.  It  is  about  fifteen  or 
axteen  hundred  feet  from  Jersey  street  to  the  place  of  the  acci- 
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dent,  and  there  is  no  intervening  highway  crossing.  People  wen> 
accttstomed  to  clamber  down  a  steep  bank  of  about  twenty  feet 
to  the  railroad  track  and  then  go  across  it  to  the  water.  The  ap- 
proach of  a  train  going  west  to  the  boy  was  around  a  curve  some 
800  feet  away  and  the  vision  of  the  track  was  cut  off  until  the 
cui*ve  was  turned.  The  whistle  was  blown  on  rounding  the  turn 
and  again  when  the  train  got  around  it.  The  danger  signals 
were  sounded  before  Biirnes,  the  plaintiff,  started  to  go  across  the 
track.  The  line  of  vision  extends  to  the  corner  of  a  plaster  railL 
The  accurate  distance  is  not  proven,  but  it  is  less  than  800  feet 
and  over  250  feet  It  was  at  a  distance  of  850  feet  from  the  place 
of  the  accident  when  the  danger  signals  were  sounded.  As  soon; 
as  Bumes  *  attempted  to  go  on  the  track  the  brakes  were  applied, 
but  it  was  too  late.  The  only  claim  of  negligence  is  that  the  en- 
gineer of  the  locomotive  should  have  seen  the  little  boy  ConnerSy 
who  was  on  the  track,  and  stopped  the  train.  This  would  be  the 
best  evidence  of  n^ligence  if  it  was  proven,  but  within  the  case 
Chrystal  v.  Troy  Jk  BosUm  R  R  Co.,  105  K  Y.,  164;  6  St  Rep., 
838,  the  proof  is  insufficient  The  engineer  could  assume  that  the 
person  on  the  track  would  get  off ;  he  was  not  bound  to  expect 
nelpless,  infants  on  the  track. 

The  judgment  should  be  affirmed,  with  costa 

Dykman  and  Pratt,  JJ.,  concur. 


E1.IZABETH  GoRAM,  Appit,  V,  Hanford  R  Cable,  Eesp't 

(Supreme  Court,  Chnarai  Term,  Second  Department,  Piled  February  8, 189S.y 

Civil  damage  act— Pboof  of  ditoxication. 

Plaintiff's  husband  and  another  man  after  drinking  a  pint  of  whisker 
between  them  went  to  defendant's  hotel  and  had  three  glasses  of  beer,  and 
Uien  went  in  a  boat  fishing.  Hie  boat  overturned  and  plaintiff's  husband 
was  drowned.  Meld,  in^ifficient  to  show  that  the  deceased  was  intoxi' 
cated. 

Appeal  from  judgment  dismissing  the  complaint 

The  action  was  brought  under  chapter  646  of  the  Laws  of  187S 
of  the  state  of  New  York  and  generally  designated  the  civil  dam- 
age act 

The  appellant  is  the  widow  of  James  Goram,  who  was  drowned 
in  Glenmere  Lake  October  19,  1890. 

He  and  his  companion,  Moses  Dubois,  had  started  out  to  go 
fishing  in  a  small  row  boat  and  when  a  short  distance  from  the 
starting  point  the  boat  capsized  and  Goram  was  drowned. 

No  one  saw  Goram  or  Dubois,  nor  saw  the  boat  at  the  time  it 
was  turned  over.  Dubois'  back  was  towards  Goram  at  the  time 
of  the  accident  and  he  was  unable  to  give  any  account  of  how 
the  accident  occurred. 

The  testimony  shows  that  Goram,  Dubois  and  a  young  man 
named  Eli  Case  started  out  from  the  village  of  Chester,  about 
loiir  miles  distant  from  Glenmere  Lake,  at  about  seven  or  half - 
yns»x,  soven  in  the  moniing  to  jbto  chestnutting  pursuant  to  a  pre- 
vious understanding  had  among  them. 
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When  they  met  Gorbftm  had  a  bottle  and  Dubois  had  a  bottle^ 
each  containing  about  a  half  pint  of  liquor. 

The  three  remained  togetner  until  half-past  ten  or  eleven 
o'clock  in  the  forenoon,  and  among  them  they  drank  the  contents- 
of  the  two  bottlea  Case  then  went  home  and  Goram  and  Du- 
bois went  on  to  the  lake,  reaching  thei*e  about  twelve  o'clock. 

Dubois  testifies  that  he  had  three  glasses  of  beer  at  the  re- 
spondent's place,  Glenmere  Lake;  that  Goram  drank  when  he  did, 
substantial^,  that  ho  drank  three  glasses  of  beer.  But  testifies 
that  Goram  was  not  intoxicated. 

That  they  started  out  with  the  boat  between  twelve  and  one 
o^clock,  and  that  the  accident  occurred  very  shortly  after  they 
had  started  out  with  the  boat         *  .  * 

The  only  witness  who  testified  as  to  Goram  having  drunk  any- 
thing intoxicating  that  day  was  the  witness  Dubois,  and  he  is  the 
only  person  who  testified  as  to  whether  Goram  was  intoxicated  or 
not  at  the  time  or  previous  to  the  accident,  and  he  stated,  "1 
don't  think  he  was  intoxicated  when  he  got  in  this  boat" 
W,  J.  Groo^  for.app'lt ;  Greene  &  Beddl,  for  resp't 

Pratt,  J. — We  do  not  think  it  proved  that  deceased  was  in- 
toxicated on  the  day  of  his  death. 

We  are  not  able  to  say  as  a  matter  of  law  that  because  two 
men  have  together  consumed  a  pint  of  whiskey  in  a  day  they 
must  both  be  intoxicated. 

Judgment  affirmed,  with  costs. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 


Bridget  Meyers,  Eesp't,  v,  Daniel  Hunt,  ExV  of  Harrison. 
Hunt,  Dec'd,  App'lt 

(Supreme  Court,  Qeneral  Term,  Second  Department,  Filed  F^jruary  8, 1892,)' 

Dbcedbnt's  estates— Forgery — Proof  of  HANDWRrrmG. 

On  the  trial  of  an  action  on  a  disputed  claim  against  an  estate  upon  a 
note  which  is  claimed  to  be  &  forgery,  where  the  executor  fails  to  produce 
any  writing  of  his  testator  for  the  purpose  of  comparison^ and  the  verdict 
of  the  Jury  is  based  upon  a  comparison  with  a  specimen  produced  by  the 
plaintiff,  the  opinion  of  witneoses  on  the  subject  is  of  slight  importance 
and  the  verdict  will  not  be  disturbed  for  errors  in  the  admission  thereof. 

Appeal  from  judgment  in  favor  of  plaintiff,  entered  upon 
verdict 

This  action  was  commenced  by  stipulation  under  the  statute 
providing  for  a  reference  of  a  disputed  claim  against  the  estate 
of  a  decedent  The  claim  is  against  the  estate  of  Harrison 
Hunt,  deceased,  arising  on  a  promissory  note  for  $750,  dated 
April  1,  1884.  No  one  knew  of  this  note  until  after  the  death  of 
Harrison  Hunt,  when  it  was  produced  by  the  claimant  herein 
and  payment  was  demanded.  There  is  no  testimony  whatever  of 
the  execution  of  this  note. 

Bridget  Meyers,  the  plaintiff,  testifies: 

Q.  Do  you  know  the  signature  of  Harrison  Hunt  when  you  see 
it? 

St.  Rep.,  Vol.  XLIV.        35 
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Objected  to  as  incompetent  under  §  829  of  the  Code  of  Civil 
Procedure ;  objection  overruled ;  exception  taken. 

A.  Yes,  sir. 

Q.  Whose  signature  is  that  on  that  paper  ? 

Objected  to  as  incompetent  under, §  829  of  the  Code  of  Civil 
Procedure ;  objection  overruled ;  exception  taken. 

A.  Harrison  Hunt^a 

The  only  witness  to  testify  further  on  this  subject  is  Mr. 
Oleason,  who  testified  that  he  also  has  a  claim  against  the  estate 
which  is  disputed,  and  that  plaintiff  in  this  action  is  his  chief 
witness.  Opposed  to  this  is  the  testimony  of  Mr.  Annan,  Mr. 
Walker,  Mr.  Field  and  Mr.  Wilson,  who  all  testify  that  they  aife 
familiar  wi^  the  signature  of  Harrison  Hunt,  and  that  the  signa- 
ture to  the  note  is  not  in  their  opinion  his  signature. 

Arthur  T.  Hoffman  {John  H,  Clapp  and  Jarvis  W.  Mason,  of 
counsel),  for  app'lt ;  Charles  HI  Noxon,  for  resp't 

Pratt,  J. — The  executor  failed  to  produce  any  of  decedent^s 
bandwriting  to  compare  with  the  signatui^e  of  the  note  in  suit 
That  neglect  is  most  significant;  almost  an  express  admission  that 
the  note  sued  upon  is  genuine.  The  plaintiff  produced  one  speci- 
men, which  the  jury  compared  with  the  note,  and  their  verdict, 
based  upon  that  inspection  and  comparison,  cannot  be  interfered 
with. 

In  view  of  the  above  the  opinion  of  the  witnesses  is  of  slight 
importanca 

Judgment  affirmed,  with  costa 

Barnard,  P.  J.,  concurs ;  Dykman,  J.,  not  sitting. 


The  Anchor  Brewing  Co.,  App'lt,  v.  Charlotte  McDonald, 

ImpFd,  feesp't 

{Supreme  Court,  General  Term,  Second  Department,  Filed  February  8,  1892.) 

BiLiiS  AND  NOTES— Protest. 

In  an  acfton  i^inst  the  endorser  of  a  note,  where  the  only  proof  of 
notice  to  her  was  that  a  letter  had  been  written  to  her  two  or  three  days  after 
the  note  was  due,  Hald^thni  there  was  no  proof  of  sufficient  notice  to  charge 
her,  and  that  a  nonsuit  was  properly  granted. 

Appeal  from  judgment  dismissing  the  complaint  as  against 
the  defendant  McDonald. 

Action  upon  a  promissory  note  made  by  F.  M.  May  and  en- 
dorsed by  Charlotte  McDonald. 

William  G.  Valentine,  for  app*lt;  Wood  &  Morachauser,  for 
resp't 

Pratt,  J. — The  notarial  protest  is  only  evidence  of  the  facts 
therein  stated.  It  does  not  state  that  any  notice  was  sent  to  the 
endorser,  McDonald.  The  only  proof  made  upon  the  trial  of 
any  notice  to  the  endorser  was  the  testimony  of  a  witness  at  folio 
42  that  he  sent  her  a  letter  two  or  three  days  after  the  note 
was  due.     The  contents  of  the  letter  are  not  shown. 
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No  proof  being  given  of   sufficient  aotice,  the  nonsuit  wa& 

properly  granted. 

Judgment  affirmed,  with  coats. 

Barnard,  R  J.,  concurs;  Dykman,  J.,  not  sitting. 


In  the  Matter  6f  the  Judicial  Settlement  of  the  Accounts  of 
Richard  A.  Kenworthy  et  al,  Ex'rs  of  Thomas  Kenworthy, 
Deceased. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  February  S,  189B,) 

1.  SXBCUTORS    AND     ADMlKlHrrRATORS— OOMMISSIONS— CODB     Cr7.     PBO,     % 

2786. 

The  power  to  apportion  commissioDS  under  §  2786  of  the  Code  does  nol 
include  the  power  to  totally  abate  any  executor's  compensctioo,  ezcei^» 
possibly,  in  the  case  of  misconduct  resulting  in  loss,  or  where  the  esta^  ia 
less  than  $100,000. 

2.  Samb. 

Where  'the  estate  exceeds  1100,060,  and  there  are  but  thr^  executors, 
each  is  entitled  to  full  commissions,  based  on  the  whole  estate,  irrespectiyo 
of  which  executor  actually  handled  it. 

8.  Bamb— Taxbs. 

The  validity  of  a  tax  against  the  estate  cannot  be  determined  on  an  ao» 
counting  Imt  the  executors,  and  the  same  should  not  be  cluu^ged  against  the 
shares  of  those  interested  in  the  estate,  but  the  amount  thereof  should  b& 
retained  until  its  validity  is  determined. 

Appeal  from  decree, of  the  surrogate  of  Dutchess  county,  en- 
tered upon  a  final  accounting. 

The  will  of  Thomas  Kenworthy  appoints  Eichard  Kenworthy, 
Bichfiuxl  A.  Kenworthy  and  Alanson  H.  Saxton  executors.  A 
codicil,  made  shortly  before  the  testator's  death,  recites  the  death 
of  Richard  Kenworthy,  and  appoints  in  his  place  the  testator^s 
wife,  Martha  J.  Kenworthy,  as  executrix.  The  will  was  proved 
February  20,  1890,  and  the  two  executors  took  the  oath  of  ofl5ce 
on  that  day,  and  letters  testamentary  were  issued  to  them.  The 
executrix  took  the  oath  of  office  July  15,  1890,  and  letters  testa- 
mentary were  on  that  day  issued  to  her.  At  the  time  of  the 
death  of  the  testator  the  property  of  his  estate,  which  consisted 
mostly  of  securities,  was  in  the  possession  of  the  executrix,  and  at 
the  request  of  one  of  the  executors  she  passed  them  into  his 
handa  The  delay  in  taking  the  oath  of  office  by  the  executrix 
was  in  part  because  of  her  poor  health,  and  partly  because  of  a 
request  of  one  of  the  executors,  and  from  the  counsel  employed 
by  them,  the  pretense  by  them  beings  that  such  delay  was  for  the 
purpose  of  preventing  troubla  She  united  with  the  executors  in 
the  application  for  the  probate  of  the  will,  in  consultation  with  the 
counsel  in  relation  to  questions  arising  out  of  the  administration 
ot  the  estate,  and  in  the  employment  of  counsel.  She  told  the 
executors  that  she  was  ready  and  willing  to  take  an  active  part  in 
the  administration  of  the  estate.  She  united  in  the  return  pf  the 
inventory.  She  in  fact  received  and  disbursed  only  a  small 
amount  of  money.  She  united  with  the  executors  in  assigning 
securities  to  herself,  in  the  payment  of  her  legacy,  to  the  amount 
of  $14,447.92. 
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It  was  stated  (though  not  proved)  on  the  hearing  that  the  "  Es- 
tate of  Thomas  Kenworthj  '  was  assessed  upon  the  assessment 
roll  of  the  city  of  Poughkeepsie  for  the  sum  of  $86,000. 

The  decree  disallows  all  commissions  to  the  executrix^  adjudges 
that  certain  securities  be  received  and  accepted  on  account  of  the 
trust  fund  of  $40,000;  that  the  tnistees  retain  one-half  commis- 
sions on  receiving  said  fund,  and  that  the  executors  pay  two-thirds 
of  the  tax  which  may  be  levied  upon  the  assessment  against  *'  The 
Estate  of  Thomas  feen worthy  "  out  of  the  income  of  the  trust 
iund. 

From  these  portions  of  the  decree  the  executrix,  Martha  J. 
Kenworthy,  appeals  to  this  court 

W.  Farrington^  for  app'lt;  Charles  F.  Cbssum^  for  ex'rs,  resp'ts; 
■Jacob  Halsiead^  guardian  ad  litem^  and  for  residuary  legatees. 

Pratt,  J. — Section  2786  of  the  Code  provides  that,  where  a  de- 
<3edent  s  personal  estate  amounts  to  $100,000,  or  more,  over  all 
•debts,  each  executor,  not  exceeding  three,  is  entitled  to  full  com- 
pensation, unless  the  court  shall  apportion  the  aggregate  according 
to  the  services  rendered.  I  do  not  understand  that  the  power  to 
apportion  includes  the  power  totally  to  abate  any  executor's  com- 

{)eiisation  except,  possibly,  in  the  case  of  misconduct,  resulting  in 
oss,  or  where  the  net  estate  is  less  than  $100,000. 

There  seems  to  have  been  no  occasion  to  apportion  the  aggre- 
gate in  this  case,  at  least  no  such  thing  was  done,  and  nobodv 
complained  on  that  account  Two  executors  have  received  their 
full  compensation.  The  executrix  was  not  allowed  any  compen- 
sation. 1  think  this  was  wrong.  The  statute  as  applied  to  this 
oase  says  that  she  was  entitled  to  full  compensation  because  there 
was  nothing  taken  from  her  compensation  or  any  apportionment 
.She  qualified  and  did  do  some  acts  in  administration. 

The  basis  for  her  commissions  is  the  amount  of  the  estate.  I 
•can  see  no  other  meaning  to  the  words  "full  compensation." 
This  "compensation"  is  by  means  of  commissions.  Full  com- 
pensation, therefore,  means  "full  commissiona"  And  that  is 
Dased  on  the  whole  estate  irrespective  of  which  executor  actually 
handled  it      Valentine  v.  Valentine,  2  Barb.  Ch.,  480. 

I  do  not  understand  the  case  of  Manice^  31  Hun,  119,  to  be  in 
•conflict  with  these  views.  That  was  a  case  of  two  executors  who 
had  administered  an  estate.  It  does  not  appear  that  the  net  estate 
amounted  to  $100,000.  Hence,  there  was  but  one  commission  to 
be  allowed,  and  that  was  awarded  to  the  executor  who  did  the 
work.  Here,  as  already  observed,  the  statute  is  peremptory  and 
^ave  this  executrix  full  commissions,  because  nothing  was  taken 
from  her  commissions  bv  apportionment 

'^  1  do  not  understand  tliat  the  surrogate  has  allowed  full  commis- 
•sions  to  the  trustees  as  trustees,  but  one-half  commissions  for  re- 
-ceiving  the  trust  and  one-half  for  paying  out  such  a  part  as  they 
Tiave  paid.     This  seems  sanctioned  by  authority. 

Assuming  that  the  tax  was  a  proper  charge,  the  disposition 
which  the  surrogate  made  of  the  matter  was  just  and  fair. 

We  cannot  now  undertake  to  hold  the  tax  invalid  as  against  the 
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public  authorities,  aod  it  may  be  that  we  could  not  lawfully  do  so 
when  we  come  to  hear  what  they  have  to  submit  But  it  would 
seem  from  the  facts  now  disclosed  that  it  may  well  be  doubted  if 
4iny  tax  is  payable. 

There  seems  to  be  an  irregularity  in  the  assessment  which  under 
Trambridge  v.  Horan,  78  N.  Y.,  439,  will  render  it  invalid. 

The  tax  authorities  cannot  tax  the  estate  of  a  decedent  They 
may  tax  the  property  against  the  owner  thereof  whether  held  ab- 
solutely or  in  trust  They  do  not  seem  to  have  done  that,  but  to 
have  assessed  the  estate  as  such.  This  form  of  assessment  was 
held  invalid  in  Trovjbridge  v.  Horan^  and  I  do  not  see  why  it  was 
valid  in  this  instance.  1  cannot,  therefore,  concur  with  the  learned 
surrogate  in  actually  charging  the  parts  of  this  tax  on  sharea 
Non  constat  it  may  never  bctpaid.  For  aught  that  I  can  now  see 
it  ought  not  to  be  paid,  it  mav  be,  however,  that  when  the 
public  authorities  come  to  be  heara  on  this  matter,  thej  may  show 
some  facts,  not  now  disclosed,  which  will  show  that  this  tax  ought 
lawfully  to  yQ  paid.  If  so  it  will  be  time  enough  to  direct  pay- 
ment thereot  The  decree,  should,  therefore,  oe  modified  by 
allowing  the  retention  of  the  money  in  the  proportions  indicated 
which  shall  be  charged  if  the  tax  is  held  payable;  otherwise  it 
should  be  distributed  among  the  parties  entitled  thereto. 

In  view  of  the  fact  that  the  appeal  of  the  executrix  is  well 
founded,  she  ought  to  have  her  costs  and  disbursements  of  this 
appeal  payable  as  a  part  of  the  expenses  of  the  estate  generally. 
The  result  also  shows  that  it  ^^  reasonable  that  she  should  have 
the  benefit  of  the  advice  and  serviced  of  counsel  before  the  surro- 
gate on  the  accounting.  She  was,  therefore,  entitled  to  indemnity 
against  her  expense  for  that  cause,  within  the  statutory  limit,  quite 
as  plainly  as  for  her  traveling  artd  other  expensea 

The  decree  should  be  resettled  so  as  to  provide  for  her  commis- 
sions and  the  costs  and  disbursements  of  this  appeal  and  her 
counsel's  services  within  the  statutory  limits  as  part  of  her  ex- 
penses, and  also  to  provide  for  the  tax  matter  as  herein  indicated. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 

Richard  Cronin  et  al,  Resp  ts,  v.  William  M.  Tebo,  App'lt 

{Suprems  Court,  General  Term,  Second  Department,  Filed  February  8,  1892.) 

1.  SsYBRANCR— Code  Crv.  Pbo..  §  611. 

Section  511  of  the  Code,  allowing  a  severance  where  the  answer  admits, 
expressly  or  hy  not  denying,  a  part  of  plaintiffs  clain  to  be  Just,  applies 
only  to  a  case  where  the  answer  taken  in  its  entirety  admits  that  a  part  of 
the  claim  is  Just  and  should  be  enforced  and  collected  without  waiting  the 
result  of  litigation. 

2.  Same. 

Wliere  the  answer  sets  up  a  counterclaim  sufllcient  to  extinguish  the 
entire  claim  contained  in  both  causes  of  action  specified,  there  is  no  such 
admission  and  a  severance  should  be  denied. 

Appeal  from  judgment  in  favor  of  plaintiflEa  and  from  order 
grafting  motion  to  sever  the  action  and  ordering  judgment  upon 
the  second  cause  of  action. 

Josiah  T.  Marean^  for  app'lt;  James  C,  Churchy  for  resp'ts. 
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Dykman",  J.-^Tb©  complaint  in  thi^  action  set  up  two  causes 
of  action.  The  answer  denied  the  first  cause  of  action  and  set  up 
a  counterclaim  sufficient  to  defeat  both  causes  of  action,  as  we 
understand  the  pleadings ;  but  the  complaint  is  quite  indefinite  a& 
to  the  amount  claimed  under  the  first  cause  of  action. 

The  plaintiff  served  a  reply  denying  the  counteipclaim,  and  then 
moved  the  court  at  special  term  for  an  order  sevwng  the  action, 
and  permitting  the  plaintiff  to  enter  judgment  for  the  sum  claimed 
in  the  second  cause  of  action  which  was  not  denied,  and  continue 
the  action  as  if  it  had  been  brought  originally  for  the  remainder 
of  the  claim. 

That  motion  was  granted^  and  the  judgment  was  entered  ac- 
cordingly, and  the  defendant  has  appeal^  from  the  judgment 
and  from  the  order. 

The  motion  was  made  and  granted  under  §  611  of  the  Code  of 
Civil  Procedure,  which  is  as  follows,  so  far  as  it  affects  this  appeal  i 
"  Where  the  answer  of  the  defendant,  expressly  or  by  not  aeny ► 
ing,  admits  a  part  of  the  plaintiff's  claim  to  be  just,  the  court,, 
upon  the  plaintiff  s  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff 
for  the  part  so  admitted,  and,  if  the  plaintiff  so  elects,  that  the- 
action  be  continued  with  like  effect,  as  to  the  subsequent  pro- 
ceeding as  if  it  had  been  originally  brought  for  the  remainder  of 
the  claim." 

It  will  be  seen  that  the  language  of  the  stiettute  is  very  guarded : 
"Where  the  answer  of  the  defendant,  expessly  or  by  not  deny- 
ing, admits  a  part  of  the  ^laintiiTs  claim  to  be  just,  the  court 
*  '*    *    may  in  its  discretion  order  that  the  action  be  severed." 

The  section  should  be  construed  so  as  to  apply  only  to  a  case 
where  the  answer  of  the  defendant  taken  in  its  entirety  admits 
that  a  part  of  the  plaintiff's  claim  is  just  and  should  be  enforced 
and  collected  without  waiting  the  result  of  litigation. 

This  view  is  strengthened  by  the  discretion  which  is  vested  in 
the  court  The  language  is :  "  The  court  *  *  *  may  in  its 
discretion  order  that  the  action  be  severed." 

Such  discretion  was  given  to  enable  the  court  to  examine  the 
whole  answer  and  see  whether  on  a  broad  view  of  all  its  allega- 
tions, and  all  the  defenses  it  set  up,  it  admitted  any  part  of  the 
{)laintiff's  claim  to  be  just,  and  such  as  should  be  summarily  en- 
orced, 

.  In  this  case  the  answer  sets  up  a  counterclaim  sufficient  to  ex- 
tinguish the  entire  claim  of  the  plaintiff  contained  in  both  causes 
of  action  specified,  and  that  claim  is  certainly  incompatible  with 
an  admission  that  the  plaintiff  has  a  just  claim  against  him.  Con- 
trariwise it  is  quite  the  reverse.  It  is  equivalent  to  a  declaration 
that  he  owes  the  plaintiff  nothing,  that  the  plaintiff  has  no  just 
claim  which  should  be  enforced  aga»nst  him  because  he  has  a 
counterclaim  which  will  extinguish  all  the  demands  set  up  in  the 
complaint  ^ 

If  this  section  is  to  receive  the  construction  for  which  the  re- 

Xndent  contends,  it  may  operate  very  unjustly.     An  insolvent 
^     intiff  may  obtain  and  collect  a  judgment  for  a  portion  of  hia 
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demand,  and  if  the  defendant  establishes  his  counterclaim  and  ob- 
tains a  judgment  he  would  be  unable  to  collect  th^same  from  the 
plaintiff  by  reason  of  his  insolvency. 

It  is  inconceivable  that  th«  legislature  evw  intended  such  a  re- 
sult, and  we  cannot  permit  a  construction  which  will  sanction 
such  a  consequence. 

Justice  to  this  defendant  demands  for  him  an  opportunity  to 
establish  his  counterclaim  and  thus  extinguish  the  demands  of  the 
plaintiff,  instead  of  paying  the  judgnient  for  the  portion  of  the 
uncontrorerted  claim  and  abiding  his  chances  of  collecting  the 
judgment  he  may  obtain  against  the  plaintiff 

Even  the  circuity  of  such  practice  is  sufficient  to  induce  the 
court  to  hold  all  the  claims  set  up  in  the  pleading  to  abide  the  re- 
sult of  a  trial  and  final  judgment 

The  judgmiBnt  and  order  appealed  from  should  both  be  reversed, 
with  costs  of  reversal  of  the  judgment,  but  no  costs  for  the  order, 
and  the  motion  should  be  denied,  with  ten  dollars  costa 

Barnard,  P.  J.,  an&  Pratt;  J.,  concur. 


Thomas  Foley,  Resp't,  v.  Theodore  H.  Schiedemantel  et  alj 

*    App'lta 

iSuprme  Ovwrt,  Qenenl  Ttrm,  Seeand  Ihpartmeni,  FiUd  FArwury  8,  JJS99,) 

1.  Injunction— Undertaking— ^I>EcisioN  as  to  rioht  to  injunction. 

A  verdict  and  Judgment  rendered  ib  favor  of  defendant  fn  an  injunction 
suit  after  a  preliminary  injanction  has  been  vacated,  is  a  final  decision  tliat 
the  plaintiff  was  not  entitled  to  the  injunction. 

2.  SaMB— EVICBNCB— Am&NDlCENT  OF  PL^ADlNft, 

.In  an  action  on  an  undertaking  given  on  the  issuance  of  an  injunction 
evidence  to  show  that  defendants'  signatures  to  the  undertaking  vr&e  pro- 
cured by  misrepresentation  is  inadmissible  unless  pleaded  in  the  answer; 
and  as  such  matter  would  constitute  a  new  defense  the  answer  cannot  be 
amended  so  as  to  incltide  it 

Appeal  from  judgment  in  favor  of  plaintiff  entered  on  verdict 
directed  by  the  court 

John  R  Ahney^  for  app'lts ;  Calvin  D.  Van  Name  {&  F,  Rawson, 
of  counsel),  for  resp't. 

Dykman,  J.— 'This  action  is  brought  upon  an  undertaking 
made  by  the  defendants  upon  an  application  for  an  injunction  in 
■an  action  in  which  Sarah  A.  Burke  and  Mary  Burke  were  plaint- 
iffs, and  Thomas  Foley  and  John  Foley  were  defendants,  to  bar 
the  defendants  from  all  claim  to  certain  real  property  and  to  re- 
strain them  from  interfering  with  the  same. 

The  instrument  was  in  the  usual  form,  and  by  it  the  defendants 
undertook  to  pay  the  defendants  m  that  action  such  damages  as 
they  might  sustain  by  reason  of  the  issuance  of  an  injunction  then 
applied  for,  not  exceeding  $250. 

A  preliminary  injunction  was  obtained  which  was  subsequently 
vacated,  except  m  to  the  house  on  the  premises,  and  after  tnaf  the 
cause  was  tried  at  the  circuit  and  a  verdict  was  rendered  for  the 
defendanta 

Upon  the  trial  of  this  action  the  defendants'  counsel,  at  the  close 
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of  th6  plaintififs  case,  moved  to  dismias  the  complaint  od  the 
ground  that  iuhad  not  been  shown  ibat  the  oourt  had  finally  de- 
cided  that  the  plaintiffs  in  the  injunction  suit  were  not  entitled  to 
the  injunction.  That  motion  was  denied  and  the  defendants  ex- 
cej)ted. 

Then  the  counsel  for  the  defendants  offered  to  show  misr^re- 
sentation  in  the  procurement  of  the  signatures  to  the  bond.  That 
was  denied  as  inadmissible  under  the  Dieading,  and  the  defendants- 
excepted.  Then  the  counsel  for  the  defendants  moved  to  amend 
the  pleading  in  tiiat  respect,  and  that  motion  was  denied  also,  and 
there  was  an  exception. 

Then  the  court  directed  a  verdict  for  the  plaintiff  f<H*  the  full 
amount  of  the  undertaking,  to  which  the  defendants  excepted. 

In  relation  to  the  first  point  it  is  suflScient  to  say  that  the  ver- 
dict and  judgment  in  the  injunction  suit  in  favor  of  the  defendants 
w^  a  fin^d  decision  that  the  plaintiffs  were  not  entitled  to  the  in- 
junction. Pacific  Mail  S.  S.  Co.  v.  Toel,  85  N.  Y.  646;  VanderbiU 
V.  Schreyer,  28  Hun,  61. 

The  matter  offered  in  evidence  as  a  defense  was  not  set  up  in 
the  answer  and  was  properly  rejected  for  that  reason,  and  as  it 
constituted  a  new  defense  the  refusal  to  permit  an  amendment  of 
the  answer  so  as  to  include  it  was  properly  refused. 

The  judgment  and  order  denying  the  motion  for  a  new  trial 
should  be  afiSrmed,  with  costa 
.    Barnard,  P.  J.,  and  Pratt,  J.»  concur. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Anna  Seebecx,  Ex'rx. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  Februarif  8,  189$,y 

WiLii— CoNSTBUcnoN— Dbvisb  to  childbsn. 

By  testator's  will  he  devised  certain  real  estate  to  his  sister,  with  re- 
mainder to  her  children  in  equal  shares,  and  provided  that  if  any  of  such 
children  should  be  dead,  leaving  lawful  issue,  such  issue  should  take  the 
share  of  its  parent.  This  was  modified  by  a  codicil,  so  that  the  executors 
were  to  lease  the  premises  and  pay  $000  annually  to  the  sister  during  her 
nfe  and  the  balance  "  to  the  children  of  my  said  sister  in  equal  shares/*^ 
Held,  that  the  chUdren  not  being  named  or  numbered,  but  only  designa- 
ted aB  children,  they  took  as  a  class,  and  that  if  any  of  them  died  during 
the  lifetime  of  the  molaher,  the  survivors  were  to  tuce  the  balance  of  in- 
come in  equal  shares.    ^ 

Appeal  from  order  denying  motion  to  dismiss  the  petitions  and 
objections  of  Anna  Tienken,  individually,  and  of  Anna  Tienken 
and  John  S.  Gage,  as  executors  of  Henry  M.  Tienken,  deceased. 

William  D.  Veeder  and  George  R  Martens^  for  app'lts ;  Theo.  N, 
Jfelvin,  for  resp't 

Dykman,  J.— This  proceeding  was  instituted  before  the  surro- 
gate of  Kings  county  to  compjel  the  surviving  executrix  and  trus- 
tee under  the  last  will  and  testament  of  John  H.  Seebcck,  deceased, 
to  pay  over  to  Anna  M.  Tienken,  individually,  or  to  her  and  John 
S.  Gage,  as  executors  of  Henry  M.  Tienken,  deceased,  the  surplus 
income  in  the  hands  of  Anna  Seeheck,  as  such  trustee,  which 
would  have  been  payable  to  Henry,  M.  Tienken,  if  living. 
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John  H.  Seebeck  died,  leaving  a  last  will  and  testament  and  a 
-codicil  thereto,  which  were  pnovea  and  admitted  to  probate  bj  the 
^arrogate  of  Kings  ooanty,  and  the  executors  and  trustees  named 
in  the  will,  Anna  Seebeck  and  Abrahani  Lott,  both  qualified  and 
•entered  upon  the  discharge  of  their  duties.  Lott  is  now  dead  apd 
Anna  Seebeck  is  living. 

The  income,  which  is  the  subject  of  contention  in  this  proceed- 
ing, arose  and  was  accumulated  in  the  hands  of  the  trustee,  Anna 
Seebeck,  under  the  nineteenth  clause  of  the  will  of  Jolin  H.  See- 
beck, deceased,  as  modified  by  the  third  clause  of  his  codicil 
thereto. 

The  nineteenth  clause  is  as  follows :  "  Nineteenth.  I  give  and 
•devise  to  my  sister,  Anna  Tienken,  all  my  property  at  the  north- 
east corner  of  Bridge  and  Nassau  'streets,  with  the  house  and  lot 
on  Nassau  street  adjoining,  in  the  city  of  Brooklyn,  and,  also,  my 
house  and  lot  on  the  southwest  corner  of  King  and  Van  Brunt 
streets,  and  the  house  and  lot  adjoining  on  Van  Brunt  street, to  have 
and  to  hold  the  same  for  and  during  her  natural  life,  with  remainder  - 
to  her  children  in  eq^ual  shares,  and  in  case  any  of  €uch  children 
should  be  dead,  leavmg  lawful  issue  him  or  her  surviving,  then  I 
order  and  direct  that  the  lawful  issue  of  such  child  so  dead  shall 
take  the  share  which  his,  her  or  their  parent  would  have  taken  if 
living." 

The  third  clause  of  the  codicil  is  as  follows :  "  I  do  hereby 
revoke  and  annul  the  nineteeilth  item  of  my  said  will,  and  in  lieu 
thereof  I  direct  my  said  executors  to  let  the  premises  described  in 
said  item,  and  out  of  the  income  arising  therefrom  to  pay  to  my 
sister,  Anna  Tienken,  the  just  and  full  sum  of  $600  per  annum, 
in  quarterly  instalments,  and  to  pay  over  the  balance  thereof, 
after  paying  all  taxes,  assessments  and  insurance,  and  for  all 
repairs  on  said  premises,  to  the  children  of  my  said  sister  in 
•eaual  shares.  I  do  hereby  modify  and  change  the  twentieth  item 
of  my  said  will,  as  far  as  to  order  and  direct  that  my  nephew, 
John  H.  Tienken,  the  son  of  my  sister,  Anna  Tienken,  shall  only 
receive  the  income  from  orie-fodrth  of  my  residuary  estate  for  and 
during  his  natural  life,  'and  that  the  said  one-fourth  of  such  resi- 
duary estate  shall  go  to  the  children  of  the  said  John  H.  Tien- 
ken at  his  death." 

John  H.  Seebeck  left  him  surviving  his  widow  and  trustee 
Anna  Seebeck,  his  sister,  Anna  Tienken,  and  her  four  children, 
John  IL  Tienken,  Henry  M.  Tienken,  Matilda  Jahn  and  Hen- 
rietta (now  Ficken). 

Henry  M.  Tienken,  one  of  the  children,  died  October  31,  1889, 
childless,  leaving  a  last  will  and  testament  and  a  codicil  thereto, 
which  have  been  admitted  to  probate,  by  which  he  gave  all  his 
property  to  his  mother,  Anna  Tienken. 

Under  this  will  the  mother  claims  the  share  of  the  income 
which  would  have  belonged  to  her  son  if  he  had  not  died. 

The  question  upon  which  the  controversy  depends  is  whether 
the  children  of  Anna  Tienken  took  the  remainder  of  the  income 
individually  or  as  a  class. 
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By  a  referenee  to  the  third  olause  of  the  codicil,  which  modi- 
fied the  mDCteenth  daase  of  the  last  will  and  testament,  it  will 
be  seen  that  it  contains  no  words  of  devise  or  bequest  either  to 
Anna  Tienken  or  her  childrea  But  the  executors  are  directed 
to  pay  to  Anna  Tienken  $600  annually  out  of  the  income,  '^  and 
to  pay  over  the  balance  thereof"  *  *  *  to  the  children. 
The  children  are  not  named  and  are  only  designated  as  children, 
and  that  has  ever  been  considered  sufficient  to  show  that  they 
took  as  a  class  if  no  other  portion  of  the  will  contravened  such 
intention.     Ferr^  v.  Pyne^  81  N.  Y.,  281. 

Agqin,  the  children  are  not  nqmbered,  and  there  is  no  directioa 
to  divide  the  balance  of  the  income  and  pay  a  certain  portion  to 
each  child.  Their  individuality  is  sunk  and  obliterated  and  they 
are  consolidated  into  a  clasa      * 

The  payment  is  to  be  made  to  the  childfen,  and  there  is  nothing 
to  show  that  the  word  was  not  employed  in  its  ordinary  primary 
sense,  and  it  does  not,  therefore,  include  grandchildren,  or  legatees,, 
or  devisees.  Palmer  v.  Hom^  84  N.  Y.,  521 ;  Shannon  v.  PickeUy 
65  Hun,  181 ;. 28  St  Eep.,  464. 

The  executors  are  directed  to  pay  over  the  balance  to  the 
children  and  they  can  make  payment  to  no  other  person,  and  so 
long  as  there  are  children  of  Anna  Tienken  in  existence  durinc^ 
her  life  time  they  must  receive  the  balance  of  income  in  equ^ 
shares. 

In  the  case  of  Magaw  v.  Fields  48.  N.  Y.,  668,  the  langui^e  of 
the  will  was  ".I  give,  devise  and  bequeath  to  the  children  of  Van 
Brund  Magaw,  late  of  Gravesend,  aeceaaed,  all  that  certain  piece 
or  parcel  of  land  *  *  *  to  have  and  to  hold  the  same  to  the 
saia  children,  their  heirs  and  assigns  forever." 

At  the  time  of  the  execution  of  the  will  there  were  seven, 
children  of  Van  Brund  Magaw  living,  but  all  of  them  had  died 
but  two  before  the  testator's  death.  The  two  living  children 
claimed  the  whole  estate  and  brought  this  action  of  ejectment 
against  the  children  of  the  deceased  children  of  the  testator.  Held, 
that  the  devise  was  to  a  class  and  only  the  two  surviving  children 
took  under  it  ' 

In  the  case  of  Hoppock  v.  Tucker^  59  HT.  Y.,  204,  the  testator  by 
the  seventh  clause  of  his  will  directed  his  executors  to  divide  the 
residue  of  his  estate  into  six  equal  parts,  and  then  the  eleventh 
clause  of  the  will  read  as  follows :  "  Eleventh.  Out  of  one  other 
of  such  equal  sixth  parts  or  shares,  I  do  give  and  bequeath  the 
sum  of  $10,000  unto  my  grandson,  Edward  A  Hoppock,  son  of 
my  son  Moses  Allen  Hoppock,  and  the  remainder  of  the  said  last 
mentioned  equal  sixth  part  or  share  of  my  said  residuary  estate  and 
property  I  do  give,  devise  and  bequeath  in  equal  proportions,, 
share  and  share  alike,  unto  John  Compton  Tucker,  Hubert  V.  W. 
Tucker  and  William  Edgar  Tucker,  the  children  of  my  deceased 
daughter  Ann  Maria,  late  wife  of  John  0.  Tucker." 

In  speaking  of  this  provision,  chief  Justice  Church,  who  wrote 
the  opinion  of  the  court,  said  ;  "  We  *  *  *  have  arrived  at 
the  conclusion  *  ♦  *  that  the  bequest  of  one  sixth  of  the 
residuary  estate  to  the  children  of  the  testator's  deceased  daughter 
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Ann  Maria^  was  inteaded  as  a  bequest  to  them  as  a  olass,  and  not 
as  individuals,,  and  that  the  specafication  of  their  nauHs  must  be 
subordinate  to  that  intent  Tne  description  by  names  is  a  perfect 
bequest  to  them  as  individuals,  while  the  other  description  as 
children  of  the  deceased  daughter,  standing  by  itself,  is  a  perfect 
bequest  to  them  as  a  class." 

Oar  conclusion,  therefore,  is  that  by  the  nineteenth  clause  of 
the  will  as  modified  by  the  third  clause  of  the  codicil  Anna 
Tienken,  the  sister,  waste  receive  $600  a  year  from  the  income  of 
the  real  property,  during  her  natural  life,  and  tlie  I'emainder  of 
such  income  after  the  payment  of  taxes  and  assessments  was  to  be 
paid  over  to  her  children,  and  if  any  of  them  die  during  the  life- 
time of  their  nKither  the  survivors  were  to  receive  such  balance 
in  equal  shares. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
proceedings  should  be  remitted  to  the  surrogate 

Barnard,  P.  J.,  and  Pratt,  J,,  concur. 

George  H.  Martin,  App^lt,  v.  Thomas  Graham,  Resp't 

iSupreme  Court,  Oene^'dl  Term,  Second  Department,  Filed  Fsbruary  8, 189$.) 

Pboxibb— Implibd. 

As  a  tenant  was  about  to  paj  rent  to  the  assignee  of  her  lessor,  defend- 
ant, who  was  her  friend,  took  the  money  saying  he  would  keep  it  until  the 
assignee  was  identified  and  then  he  could  have  It.  Bfld,  that  the  assi^ee 
•  had  no  right  of  action  against  defendant ;  that  there  was  no  consideration 
for  any  agreement  to  pay  the  money  to  the  assignee  when  identified,  .and 
no  privity  between  them. 

Appeal  from  judgment  dismissing  the  complaint 

J,  Stewart  Boss^  for  app'lt ;  IJays  Jc  Greenhaum^  for  resp't 

Barkard,  p.  J. — One  Reuben  P.  Thompson  rented  to  Susan 
McHenry  the  premises  27  East  Twenty-fourth  street,  New  York, 
for  one  year  from  M^y  1,  1889,  at  the  yearly  rent  of  $1,700  pay- 
able monthly.  The  rent  payable  for  January,  1890,  was  to  oe 
$150.  On  the  81st  of  December,  1889,  the  plaintiff  purchased 
the  premises  from  Thompson.  The  lease  was  assigned  with  the 
premises.  The  plaintiff  applied  to  Mrs.  McHenry  for  the  rent  and 
it  was  agreed  that  a  deduction  of  ten  dollars  be  made.  Mrs.  Mc- 
Henry produced  the  money  and  was  about  to  pay  it  over  when 
the  defendant  reached  over  and  took  the  money,  saying  that  he 
was  the  friend  of  the  lessee  and  would  keep  the  money  until  the 
plaintiff  was  identified;  that  when  the  plaintiff  was  identified  he 
could  have  it 

The  trial  court  ordered  a  nonsuit  The  claim  of  the  plaintiff 
against  the  tenant  was  neither  paid  or  suspended.*  There  was  no 
contract  by  the  defendant  that  he  would  pay  the  rent  due  with 
the  money  given  to  him.  The  defendant  could  have  been  sued 
by  the  tenant  at  any  time  for  the  $140  he  held  subject  to  identi- 
fication of  the  plaintiff  as  the  purchaser  of  the  premisea  No 
cause  qf  action  was  therefore  made  out  ajnunst  the  defendant. 
There  was  no  privity  of  contract  between  him  and  the  plaintiff; 
he  made  no  written  agreement     There  was  no  consideration  for 
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any  agreement  upon  defendant's  part  to  pay  the  money  to  plaint- 
iff when  identifi^  He  merely  held  the  tenant's  money  to  await 
the  identification  of  the  plaintiff. 

The  judgment  should  therefore  be  affirmed^  with  costs. 

Dykman  and  Pratt,  JJ.,  concur. 


Frederick  A.  Condit,  Resp't,  v.  Charles  Sill,  Applt 
iNew  Tork  Ckmman  Fleas,  Qmerol  Term,  FUsd  FAruwry  i#  189t.) 

1.  BROKBIl9—€k)lCllI88IOK— Double  SMPLOYHBMT. 

In  an  action  brought  by  a  real  estate  broker  to  recoyer  commission  for 
effectmg  an  ezdiange  of  proper^,  it  appeared  tbat  plaintiff  was  employed 
by  both  parties  to  the  excnange  and  pUdntilT  testified  that  defendant  had 
knowledge  of  the  fact;  the  defendant  offered  to  prove  that  he  was  igno- 
rant of  the  double  employment,  but  the  testimony  was  excluded.  Mdd, 
enor. 

2.  Same— EymBNCB— DiBBCTioK  or  ysBDiCT. 

The  plaintiff  being  the  only  witness  in  his  bciialf ,  and  the  nature  of  the 
transaction  bein|^  such  as  to  cast  suspicion  on  him^H  was  error  for  the  court 
to  direct  a  yerdict  in  his  favor. 

Appeal  from  a  judgment  of  the  general  term  of  the  city 
couiiij  affirming  a  juuffment  entered  at  a  trial  term  of  that  court 
on  a  verdict  directed  by  the  court  for  $1)247  damages  and  costs. 

Adrian  H.  Joline^  for  app'lt ;  Henry  O.  Atwater^  for  resp't 

Booestaysr,  J. — This  action  was  brought  to  recover  the  sum 
of  $X,000  and  interest  as  commissions  alleged  to  have  been  earned 
by  the  plaintiff  and  agreed  to  be  paid  bv  defendant  for  effecting 
an  exchange  of  real  estate  belonging  to  tne  latter. 

Much  oi  appellant's  evidence  was  excluded  upon  the  trial,  and 
it  is  apparent  to  us  that  the  judgment  recovered  was  for  servicer 
which  resulted  in  no  benefit  whatever  to  the  appellant 

In  .the  view  w^  take  of '  this  case,  it  is  unnecessary  for  us  now 
to  determine  whether  or  not  the  agreement  sued  on  was  fulfilled 
by  the  mere  procuring  of  a  contract  for  the  exchange  of  prop- 
erty, or  whether  that  agreement,  being  a  departure  from  the  usual 
language  of  such  agreements,  did  not  call  for  the  full  execution 
of  the  contract  culminating  in  an  exchange  of  deeds,  considering 
the  fact  that  the  alleged  owner  of  the  property  in  New  York,  ixy 
be  exchanged  for  the  appellant's  property,  had  obtained  title- 
merely  for  the  purpose  of  carrying  out  the  exchange  and  was  not 
a  man  of  sufficient  means  to  respond  in  damages  in  case  of  his 
inability  to  do  so,  and  considering  the  suspicious  way  in  which 
the  contract  of  exchange  was  brought  about 

It  appears  from  the  testimony  that  the  plaintiff  himself,  whrv 
was  the  only  witness  on  his  behalf,  testified  that  Benson  and  Mc 
Gillivray  both  employed  him  to  sell  the  Sixty-ninth  street  houses ; 
they  were  on  his  books ;  he  induced  McGillivray  to  buy  them  of 
Benson  and  got  the  latter  to  trade  with  SilL  Respondent  s  coun- 
sel contends  that  inasmuch  as  this  w;as  brought  out  on  the  cross- 
examination  of  the  plaintiff,  it  cannot  avail  him  on  this  appeal  to- 
establish  the  fact  that  the  respondent  was  agent  for  both  parties. 
But  it  appears  that  thereafter  the  plaintiff  volunteered  the  follow- 
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ing  testimony  :  "  Hugh  McGillivray,  the  man  who  entered  inta 
the  contract  with  Br.  Sill  (appellant),  was  the  same  person  who 
was  a  joint  owner  of  the  property  in  Sixty  second  street  I  wa» 
never  employed  by  Mr.  McGrilhvray  any  more  than  any  other 
customer  who  sends  me  property  to  sell.  I  never  had  sold  any 
property  for  him.  I  have  got  millions  of  dollars  of  property  on 
my  books  from  owners  that  I  never  saw,  and  do  not  know  any- 
thing about  I  write  to  them  and  I  get  anybody  who  wants  to 
buy  their  property  or  trade  for  it  Up  to  tne  time  this  double- 
deal  or  three-cornered  deal  took  place,  I  never  did  any  business 
for  McGillivray."  This,  as  well  as  other  evidence  in  the  case,  con- 
clusively shows  that  the  respondent  was  acting  as  agent  for  Mc 
Gillivray  as  w^ll  as  for  Dr.  Sill. 

It  is  well  settled  that  where  a  broker  employed  to  find  a  pur- 
chaser of  land  fails  to  disclose  the  fact  that  ne  was  already  in  the 
employ  of  the  person  who  subsequently  purchased  i  t,he  is  precluded 
from  a  recovery  of  commissiona  Plati  v.  Baldwin^  2  City  Court,. 
281 ;  Watkins  v.  Oousallf  1  E.  D.  Smith,  65 ;  Vanderpod  v.  Keams, 
2  id.,  170 ;  Dunlop  v.  Richardsy  id ,  181;  Howe  v.  Stevens^  5ft 
N.  Y.,  621 ;  Connell  v.  Smith,  K  Y.  L.  J.,  Sept  14,  1891. 

But  the  court  below  in  its  opinion  says  ^  "  the  defendant  was- 
not  entitled  to  a  reversal  of  the  judgment,  because  he  didn't  plead 
that  plaintiff  was  in  the  employ  of  the  other  party.'*  Duryee  v. 
Lester,  75  K  Y.,  442,  is  cited  in  support  of  thiis  proposition ;  but 
th^t  case  is  not  an  authwity  for  such  a  proposition.  The^  the 
court  merely  held  that  the  point  should  nave  been  raised  at  the 
trial,  and  it  was  too.  late  to  raise  the  question  for  the  first  time  on 
appeal.     Martin  v.  Blisa,  82  St  Rea  982. 

There  can  be  no  doubt  that  in  tne  case  now  under  considera- 
tion this  question  was  sufficiently  raised  at  the  trial ;  and  the  &ct 
appeared  by  Uie  plaintiff's  own  testimony,  not  brought  out  on 
cross-examination,  but  volunteered,  to  which  there  had  been  no- 
exception  interposed 

Inasmuch  as  the  plaintiff  had  given  this  testimony  and  had 
further  testified  that  tne  appellant  '^knew  the  whole  ins  and  out» 
of  the  case  from  beginning  to  end,'*  we  think  it  was  error  to  ex- 
clude the  testimony  of  Dr.  Sill  tending  to  show  that  he  was  in 
ignorance  of  the  double  employment  of  the  respondent,  and  he 
had  never  been  informed  of  it  jpy  hina.  It  has  frequently  been 
held  that  a  broker  cannot  recover  in  case  of  a  double  employment 
unless  it  appears  that  both  parties  were  fully  informed  he  was  act- 
ing for  both  and  assented  to  it  This  the  plaintiff  was  allowed  to 
show  and  the  defendant  was  not  allowed  to  controvert  The  error, 
we  think,  is  apparent  from  what  occurred  on  the  trial  when  the 
justice,  in  denying  a  motion  to  dismiss  the  complaint,  said,  "  the 
motion  is  denied  on  the  ground  that  the  matter  is  not  pleaded  and 
that  there  is  no  evidence  to  show  that  if  such  was  the  case  it  was 
not  known  to  all  partie&" 

The  plaintiff  bein^  the  only  witness  on  his  behalf,  we  think  the 
court  erred  in  directing  a  verdict  in  bis  favor  in  view  of  the  sus- 

{icious  facts  and  circumstances  which  were  proved  in  the  Case, 
t  has  been  held  that  under,  such  circumstances  the  case  should 
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be  submitted  totheiary  for  their  determination.  Kavariagh  v. 
Wilson,  70  N.  Y.,  177;  Gildersleeve  v.  Landon,  78  id.,  609;  Wohl- 
fahri  V.  Beckeriy  92  id.,  490,  and  Kalvn  v.  Lesaw,  -±8  St  Rep.,  149, 
where  Kelly  v.  Burroughs,  102  N.  Y.  98;  1  St  Rep.,  161,  is  com- 
mented on  and  distinguished. 

We,  therefore,  think  the  judgment  \n  this  case  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event 

BiscHOFP  and  Prior,  JJ.,  concur. 


David  Mackay,  Jr.,  Besp't^  v.  Aaron  Kahn,  App'lt 

(New  York  Common  PUa%,  Oeneral  Term,  FiUd  February  1,  189S.) 

1.  Bills  and  notes— Condition  prkcedknt. 

When  a  due  bill  is  given  for  an  account,  which  expressly  states  that 
it  is  not  to  be  negotiated  and  that  no  suit  is  to  be  brought  on  it,  its 
return  ecannot  be  required  as  a  condition  oC  maintaining  an  action  on  the 
account. 

2.  Account  stated— Evtomtce  of. 

Proof  that  monthly  statements  were  rendered  defendant,  in  which  he 
was  named  as  debtor  and  to  which  no  objection  was  offered,  and  that  he 
afterwards  verbally  conceded  an  indebtedness,  and  gave  his  due-bill,  is 
sufficient  evidence  of  an  account  stated. 

Appeal  from  a  judgment  rendered  in  the  district  court  of  the 
city  of  New  York  for  the  eighth  judicial  district.  , 

L.  R  Bunnell,  for  appVt ;  Maclay  &  Forrest,  for  resp't 

Per  Curtail — This  wad  an  action  upon  an  account  stated  be- 
tween the  parties,  for  work,  labcn*  and  services  rendered  and 
materials  furnished  by  the  respondent  to  the  appellants 

The  appellant  does  not  seek  a  reversaLbecause  substantial  jus- 
tice has  not  been  done  by  the  judgment,  but  on  technical  grounds 
which  leave  unaffected  the  defendant's  liability  for  the  amount 
claimed  and  recovered ;  but  insists  that  before  commencing  his 
action  the  respondent  took  what  is  claimed  to  be  a  due  bill  from 
the  appellant,  which  he  neither  returned  nor  offered  to  return 
before  or  at  the  trial.  The  paper  referred  to  by  the  appellant  as 
a  due  bill  is  not  in  reality  such,  but  a  niere  acknowlecJgment  of 
indebtedness  and  of  the  correctness  of  the  aooounts  before  i*en- 
dered  to  him ;  it  expressly  says  tjiat  it  is  not  to  be  negotiated  and 
that  no  suit  was  to  be  brought  upon  it  TberefoWiithe  return  of 
that  paper  ootild  not  be  required  as  a  condition  of  njaintainingthe 
action. 

The  plaintiff  proved  that  monthly  statements  of  the  account 
for  labor  and  materials  were  rendered  the  defendant,  in  which  he 
was  named  as  debtor,  and  that  no  objection  was  offered  to  any  of 
them  by  the  defendant;  and  that  he  afterwards  verbally  conceded 
an  indebtedness  of  $100  and  gave  the  paper  which*  has  been 
before  referred  to.  This  was  sufficient  eviaence  of  an  account 
stated.  BoUum  v.  Moore,  18  Daly,  464 ;  Manchester  Paper  Co,  v. 
Moore,  104  N.  Y.,  680;  5  St.  Eep.,  747;  Norton  v.  Brown,  102 
N.  Y.,  698. 

It  cannot  be  successfully  contended  that  this  alleged  due  bill 
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should  have  been  soed  upon  instead  of  the  account,  when  by  its 
venr  terms  it  was  not  to  be. 

it  is  contended  that  there  was  a  dispute  as  to  the  amount  of 
plaintifiTs  claims  and  the  paper  acknowledgment  was  the  result  of 
a  compromise,  and,  theretore,  it  became  a  subistitute  for  plaintiffs 
original  claim.  But  we  think  the  evidence  utterly  fails  to  dis^ 
close  any  proof  that  the  account  was  ever  disputed-  The  defend- 
ant's own  testimony  is  to  the  effect  that  the  acknowledgment  was 
given  to  show  that  the  work  had  been  done  on  the  pro^rty  and 
what  the  amount  of  it  was,  in  order  that  Mr.  Mackay  might  show 
it  to  his  creditors  and  thereby  increase  his  credit  The  additional 
amount  of  two  dollars  and  twenty-six  cents  was  not  sucoessfuUy 
disputed. 

The  judgment  should,  therefore,  be  affirmed,  with  costs, 

BooKSTAVER  and  Bisohoff,  JJ.,  concur. 


Clarence  C.  Perry,  Resp't,  v.  John  H.  Woodbury,  App'lt. 

{Nisw  York  Oonmum  PteoB,  G^wrai  Ttrm,  Filed  FAruary  1, 189£.) 

1.  Appeal — Payment  of  judgment  does  not  preclude. 

Payment  of  a  Judgment  and  costs  by  a  defendant,  pending  his  appeal 
therefrom,  does  not  ]^«clude  his  prosecuting  Uie  appeed. 

2.  Hastsr  and  sertant-^Extra  compensation— EvmBNCB. 

In  an  action  brooght  to  recover  for  medical  servioBs,  it  appeared  that 
plaintiff  was  regularly  employed  by  defendant  in  his  medioal  institute; 
that  Uiere  was  no  special  employment  for  the  particular  services  rendered 
and  that  they  were  not  rendered  out. of  regular  hours;  that  there  waa 
nothing  said  about  any  compensation  until  plaintifF  had  left  defendant's 
employ,  when  he  demanded  payment  which  defendant  refused  to  make. 
£Mi,  that  there  was  not  sufflcieni  evidence  to  sumxjrt  a  judgment  for 
•       plaintiff.  ^^ 

Appeal  from  a  judgment  in  favx)r  of  the  plaintiff  rendered  in 
the  distaict  conrt  of  the  city  of  New  York  for  the  eleventh  judi- 
cial district 

N.  &  Diassy,  for  resp't ;  Benjctmtn  PtiUerson,  for  applt 

BooKSTAVBB,  J. — ^Pending  this  appeal  the  defendant  paid  the 
judgment  and  costs  and  obtained  a  satisfaction  thereof  and  re- 
spondent contends  that  these  facts  preclude  him  from  prosecut- 
ing the  appeal.  In  Dyett  v.  Pendleton,  8  Cow.,  326,  it  was  held 
that  the  payment  of  the  judgment,  on  an  execution,  did  not  pre- 
Tent  the  defendant  from  prosecuting  his  writ  of  error.  In 
Clowes  y.  Dickenson,  8  Cow.,  328,  Spencer,  Senator,  referring  to  the 
case  first  cited  said,  "  I  feel  confirmed  on  reflection  that  no  matter 
how  the  money  is  paid  or  collected,  this  cannot  affect  the  right  to 
try  error  on  appeal"  In  Hayes  v.  Nourse^  107  N.  Y.,  577 ;  12 
St  Bep.,  476,  it  was  held  that  a  voluntary  payment  of 
the  judgment,  even  before  taking  his  appeal,  did  not  pre- 
Tent  the  defeated  party  from  afterwards  appealing,  and  in 
that  case  it  was  said,  "The  defendant's  practice  in  paying 
the  judgment,  before  appealing  from  it,  is  not  to  be  condemned 
It  is  rather  to  be  encouraged  *  *  *  By  so  doing  he  will  save 
the  costs  of   execution,  and  do  no  harm  to  his  creditor.     We 
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think  lie  should  not,  bjp-  a  temporary  subftiifigion  to  the  decision 
of  the  court,  be  placed  in  a  worse  position  than  if  he  awaited  exe- 
<5Ution  and  settled  it  with  sheriffs  fees,"  It  is  not  contended 
that  the  payment  in  this  case  was  made  by  way  ot  compromise 
or  with  an  agreement  not  to  continue  the  appeal ;  on  the  contranr 
that  right  was  expressly  reserved  and  the  appeal  was  then  pend- 
ing.    We  therefore  think  he  has  the  right  to  prosecute  it 

The  action  was  brought  by  the  plaintiff  as  a  physician  to  re- 
cover for  professional  services,  whicn  he  alleges  he  rendered  the 
defendant  The  complaint  does  not  allege  that  the  services  were 
performed  at  the  reauest  of  the  defendant  or  that  he  promised  to 
pay  for  the  same.  It  appears  from  the  return  that  the  defendant 
was  ill,  and  e<nployed  Dr,  Holmes,  a  physician,  to  treat  him  for 
his  illness.  At  that  time  the  plaintiff,  who  is  also  a  physician, 
was  in  defendant's  employment,  as  a  dermatologist  on  a  weekly 
salary.  By  the  terms  of  his  employment  he  was  to  give  all  his 
time  between  the  hours  of  9  A.  M.  and  6  P.  M.  to  the  treatment  of 
patients  suffering  from  skin  diseases  at  defendant's  institute  for 
this  salary,  and  any  services  rendered  on  Sundays  or  in  the  even- 
ings were  to  be  paid  for  by  a  commission  out  of  the  amount 
earned  for  such  services.  Besides  this,  he  was  to  do  other  work 
for  the  defendant  when  asked,  not  strictly  professional,  as  address- 
ing wrappers,  etc.  During  defendant's  illness,  and  while  under 
Dr.  Holmes's  care,  the  plaintiff  expressed  surprise  that  he  had  lu  t 
been  called  upon  to  treat  him,  saying  he  could  have  done  just  as 
well  as  Dr.  Holmes.  Defendant  denied  that  plaintiff  treated  him 
for  that  illness,  while  plaintiff  testified  be  did,  and  as  the  justice 
found  in  the  latter's  favor,  we  must  assume  some  services  were 
rendered.  But  there  is  no  evidence  in  the  case  tending  to  show, 
the  defendant  requested  him  to  render  the  services,  or  made  any 
express  promise  to  pay  for  them. '  On  the  contrary,  plaintiff  him- 
self testified  that  nothing  was  said  about  anv  compensation  for 
what  he  had  done,  until  about  the  time  he  left  defendants  em- 
ployment, when  he  says  he  demanded  payment  for  professional 
services  which  defendant  refused  to  mate.  So  that  any  liability 
to  pay  rests  on  inference  only.  It  is  true  that  the  law  will  infer 
a  promise  to  pny  what  such  services  are  reasonably  worth  where 
there  is  a  request  to  perform,  and  in  some  cases  imply  a  request 
from  the  beneficial  nature  of  the  services,  or  their  acceptance  by 
the  party.  Oallaher  v.  Vought^  8  Hun,  87 ;  Woodward  v.  Bvgshee^ 
2  id,  128;    Williams  v.  Tlvtchivson,  8  N.  Y.,  818. 

But  in  Ross  v.  Hardin,  79  N.  Y.,  84,  it  was  said  "This  rule  has 
no  application  when  the  request  is  to  a  member  of  the  promisor  g 
family,  for  the  reason  that  the  relation  between-  the  parties  repels 
the  presumption  of  a  promise  to  pay,  and  raises  a  contrary  pre- 
sumption that  the  service  was  to  be  gratuitous,  nor  does  the  rule 
apply  when  the  services  are  rendered  by  one  in  the  employ  of  the 
person  for  whom  they  were  rendered.  In  such  oases  the  law  im- 
plies that  the  services  were  rendered  under  the  contract  of  employ- 
ment, unless  the  contrary  he  shoton,  and  this  implication  is  much 
stronger  if  the  services  are  of  the  same  character  as  those  embraced 
in  the  contract"     So  in  Carr  v.   Chartie7's  Coal  Co,,  25  Penn.  St, 
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537,  a  secretary  of  a  coal  company  attempted  to  retain  $200  for 
-extra  services.  Judge  Black  denied  the  right,  saying  "he  was 
bound  to  do  whatever  his  employers  may  have  occasion  to  employ 
-a  secretary  about"  In  order  to  entitle  the  plaintill  to  recover  it 
was,  therefore,  necessary  for  him  to  show  affirmatively  that  there 
was  some  special  employment  for  this  special  service,  or  facts  and 
-circumstances  from  v^hich  it  could  fairly  be  deduced.  This,  we 
think,  he  failed  to  do.  No  request  was  proved ,  it  was  not  shown 
that  the  services  were  beneficial;  there  is  not  only  no  proof  that 
-defendant  ever  promised  to  pay,  but  there  is  evidence  tliat  he  re- 
fused at  the  time  plaintiBE  says  he  made  the  demand.  It  was  not 
«hown  the  services  were  renaered  out  of  the  hours  of  regular  em- 
ployment And  plaintiflf  himself  testified  that  he  had  treated 
defendant  on  other  occasions  without  either  asking  or  receiving 
-any  compensation  for  them.  The  only  just  inference  which 
should  be  drawn  from  the  facts  of  this  case,  we  think,  is  that  the 
.services  were  voluntarily  and  gratuitously  rendered,  especially  in 
view  of  the  fact  that  defendant  denied  that  plaintiff  ever  made  any 
demand  for  payment  for  these  services  while  in  his  employment, 
and  testifies  that  when  he  was  about  to  leave  the  plaintiff  requested 
the  loan  of  fifty  dollars,  which  testimony  is  corroborated  by  a 
letter  written  by  him  to  defendant  some  time  after  leaving  nis 
•employment,  in  which  he  states  he  is  in  urgent  need  of  fifty  dol- 
lars, and  importunes  defendant  for  that  amount,  claiming  it  not 
on  the  ground  of  any  professional  services  rendered,  but  because 
he  then  says  he  had  allowed  defendant  to  use  certain  recipes  in 
his  business. 

We,  therefore,  think  the  judgment  should  be  reversed,  with 
-oosts  to  the  appellant ;  and,  as  it  appears  by  the  return  that  tlie  judg- 
ment has  been  satisfied,  restitution  should  be  ordered  as  was  done 
in  Hunt  v.  Westervdt^  4  E.  D.  Smith,  225,  which  case  is  also  an 
authority  for  sustaining  this  appeal,  as  it  was  apparently  heard 
And  certainly  decided  after  the  judgment  had  been  satisfied.  If 
the  plaintiff  desires,  after  making  restitution  knd  paying  the  costs  of 
this  appeal  there  may  be  a  new  trial  in  the  court  below,  but  not 
otherwise; 

BisoHOFF,  J.,  concurs. 


•Charles  R  Mattlage,  Resp't,  v.  The  New  York  Elevated 
Railroad  Company  et  al,  App'lts. 

(Jfew  Tark  Gammon  Pleas,  O&neral  Term,  Filed  February  i,  1899.) 
1.  Railroads— Elevated — Maintenance  op  station— Double  compensa- 

TIOK. 

In  an  action  to  recover  damages  caused  by  the  maintenance  of  defend- 
ants' elevated  railway  station  opposite  plaintiff's  promises,  it  is  error  to 
allow  the  jury  to  award  damages  both  for  rental  value  and  increased  con- 
sumption of  eas,  as,  in  eflfect,  it  allows  double  compensation  for  a 
single  injury,  the  loss  of  rental  value  being  based  principally  upon  loss  of 

IB.  Same -Legal  expenses— Evidence. 

In  such  case,  it  is  error  for  the  court  to  admit  evidence  of  plaintiff's 
legal  expenses  in  a  former  action,  as  they  are  not  the  natural  consequences 
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of  maintainiDg  the  structure,  and  had  not  been  alleged  a«  matter  of  spec- 
ial damage. 

8.  Same— Lbgal  expenses  as  damages. 

In  such  case,  even  if  properly  pleaded  as  matter  of  special  damages^ 
counsel  fees  paid  for  argument  of  an  appeal  involving  the  right  to  main- 
tain the  station,  could  not  be  allowed  as  damages. 

4.  Sake— ExBMFLABY  damages. 

The  fact  that  defendants  took  an  appeal  to  the  general  term  and  then  to 
the  court  of  appeals  and  withdrew  the  latter  appeal  when  about  to  be 
reached,  is  not  such  evidence  (^  a  want  of  their  good  faith  as  will  justify 
the  submission  to  the  jury  of  the  question  of  exemplary  damages  for  main- 
taining the  station. 

Appeal  from  a  judgment  entered  upon  the  verdict  of  a  jury  at 
a  trial  term  of  this  court  in  favor  of  plaintiff. 

Julien  T.  Davies  and  Brainard  Tolles,  for  applts ;  Charles  D. 
Itidgway^  for  resp*t 

Bookstayer,  J. — This  action  was  brought  to  recover  damages 
which  plaintiff  claimed  he  had  sustained  by  reason  of  the  mainte- 
nance of  a  station  on  the  line  of  the  defendant's  elevated  railway 
in  Warren  street  west  of  the  westerly  line  of  Greenwich  street^ 
from  Jul^  28, 1884,  to  April  22,  1889.  There  had  been  a  former 
adjudication  by  this  court  determining  that  so  much  of  that  sta- 
tion as  was  westerly  of  that  line  was  without  authority  in  law,  and 
awarding  damages  to  the  plaintiff  for  the  maintenance  of  that 
structure  in  front  of  his  premisea  From  this  an  appeal  had  been 
taken  to  the  general  term  of  this  court,  where  that  judgment  was 
affirmed,  and  from  that  affirmance  an  appeal  had  been  taken  to- 
the  court  of  appeals,  which  was  subsequently  withdrawn,  the  de- 
fendants paying  all  the  taxable  costa  Upon  the  trial  of  this  ac- 
tion, the  learned  judge  who  tried  the  cause  directed  the  jury  i» 
returning  a  verdict  to  separately  state  the  amount  of  damages,  if 
any,  which  they  awarded  the  plaintiff ;  first,  for  gas  bills ;  second, 
for  loss  of  rental  value ;  third,  for  exemplary  damages ;  fourth,  for 
additional  labor;  fiftli,  for  staircase,  and,  sixth,  for  legal  expenses. 
The  jury  awarded  nothing  for  additional  labor  or  for  puttmg  up 
staircase,  but  awarded  fifty  dollars  for  gas  bills,  $1,000  loss  of 
rental  value,  six  cents  for  exemplary  damages,  and  $460  for  legal 
expenses ;  and  upon  the  coming  in  of  the  verdict^  the  court  di- 
rected that  judgment  be  entered  thereupon  for  the  aggregate 
amount  of  these  separate  items. 

The  appellants  contend  that  it  was  error  to  allow  anything  for 
extra  gas  oills  paid  by  plaintiff,  and  in  this  we  think  they  are  cor- 
rect, because  the  loss  of  rental  value  for  which  damages  were 
awarded  was  based  principally  upon  the  loss  of  light;  the  increased 
consumption  of  gas  arose  from  the  same  cause;  the  rental  value 
was  less  partly  because  it  was  necessary  to  burn  more  gas.  Wlien, 
therefore,  the  learned  judge  allowed  the  jury  to  award  the  plaintiff 
damages  both  for  the  rental  value  and  the  increased  consumption 
of  gas,  he  in  effect  allowed  double  compensation  for  a  single  in- 
jury. We  think  that  the  greater  included  the  less,  and  that  this 
item  should  be  deducted  from  the  judgment  as  entered. 

We  also  think  that  under  the  pleadings  in  this  case  it  was  error 
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to  allow  the  item  of  $450  for  the  legal  expenses  incurred  by  the 
plaintiff  in  the  prosecution  of  the  appeals  in  the  former  action. 
The  objection  to  the  admission  of  evidence  respecting  counsel 
fees  upon  the  appeal  from  the  former  judgment  was  distinctly 
taken  upon  the  trial,  on  the  ground  that  it  was  not  embraced 
within  the  issues  made  by  the  pleadings.  These  were  not  the 
natural  and  necessary  consequences  of  maintaining  the  structure, 
and  fell  within  what  is  denominated  as  special  damages,  and  the 
rules  of  pleading  require  that  these  shall  be  specifically  stated  if 
recovery  is  sought  for  them.  An  examination  of  the  complaint 
^hows  that  there  is  no  allegation  in  regard  to  the  legal  expenses 
of  the  former  action ;  there  was  no  request  made  for  an  amend* 
raent  of  the  pleadings ;  and  on  this  ground  alone,  we  think  the 
-evidence  should  have  been  excluded. 

But  if  this  item  of  damage  had  been  pleaded  we  think  it  very 
<mestionable  whether  there  could  have  oeen  any  recovery  for  it% 
The  "  legal  expenses "  were  counsel  fees  paid  Mr.  Eidgway  for 
the  argument  of  the  appeals*  Liability  for  these  must  proceed 
■on  one  of  two  theories,  either  that  there  was  an  express  or  implied 
contract  to  pay  them,  or  that  they  were  a  part  of  the  damages 
sustained  by  plaintiff  by  reason  of  defendants'  wrongful  acts.  If 
on  the  former  theory  then  it  would  have  fallen  under  the  condem- 
nation of  iTar^  V.  Met  EIRR  Co.,  15  Daly,  391 ;  27  St  Reix,  813, 
where  this  court  held  that  a  complaint  alleging  a  cause  of  action 
-against  an  elevated  railroad  company  for  damages  for  the  construc- 
tion and  operation  of  its  road,  and  also  a  cause  of  action  on  a  bond 
Siven  by  the  company  to  pay  all  damages  assessed,  was  bad  on 
emurrer  for  a  misjomder;  as  it  attempted  to  unite  a  cause  of 
.action  on  tort  with  one  on  contract  If  the  liability  had  been 
based  upon  the  latter  theory,  then  we  know  of  no  rule  of  law  by 
which  a  party  can  recover  from  his  opponent  the  counsel  fees 
paid  on  the  argument  of  an  appeal  by  way  of  damages  over  and 
Above  those  allowed  as  costs,  except  by  virtue  of  an  express  con- 
tract, as  when  a  bond  or  undertaking  has  been  given  on  procuring 
jslh  injunction,  attachment,  etc. 

In  any  other  case  if  a  party  chooses  to  pay  more  than  the 
amount  allowed  by  law  as  costs  he  must  do  so  at  his  own  expensa 
To  permit  a  successful  party  to  bring  an  action  against  his  unsuc- 
cessful opponent  to  recover  the  legal  expenses  of  prosecuting  a 
former  action  would  lead  to  endless  litigation,  for  a  third  action 
might  be  prosecuted  to  recover  the  expense  of  the  second,  and  so 
on  ad  infinitum.  The  pixeecution  of  the  appeal  was  an  absolute 
statutory  right  The  stays  pending  the  appeals  were  granted  by 
the  court  in  aid  of  that  right  If  this  was  wrong  then  the  court 
participated  in  the  wrong.  The  counsel  fees  were  paid  not  for 
the  purpose  of  having  tne  stays  vacated,  but  for  arguing  the  ap- 
peal, and  the  law  has  fixed  a  definite  amount  of  costs  to  be  paid 
by  the  unsuccessful  party  in  such  case,  and  this  the  defendants  in 
the  former  action  have  paid.  We  think  that  should  bo  the  end  of 
the  matter.  Much  was  said  by  the  respondent  about  the  delays 
obtained  by  the  appellants  by  their  appeals  and  about  their 
wrongfully  continuing  the  structure  in  question  after  the  first 
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judgment  But  these  delays  were  only  such  as  the  law  allows- 
and  sanctions  and  which  this  court,  in  this  case,  aided  the  appel- 
lants in  obtaining  by  granting  the  stays,  thereby  implying  that  the 
appeals  were  not  mvolous  out  that  there  was  some  merit  in  the 
appeal.  As  to  wrongfully  maintaining  the  structure  after  the 
first  judgment  the  jury  have  awarded  the  plaintiflE  what  in  their 
opinion  was  fair  compensation  for  the  injury  thus  inflicted  on 
him.  In  the  Com  Exmange  National  Bank  of  Chicago  v.  Blye^  as 
Bec\  123  N.  Y.  132;  33  St  Eep.,  76,  the  court  of  appeals  held 
that  an  action  was  not  maintainable  to  recover  d!amages  for 
depreciation  in  the  value  of  property  occurring  during  the  period 
between  the  judgment  and  tne  determination  of  an  appeal  there- 
from. 

It  has  lon^  been  the  settled  law  of  this  state  that  in  actions  for 
torts,  counsel  fees  and  other  expenses  in  conducting  the  suit,  not 
included  in  the  taxed  costs,  cannot  be  taken  into  consideration  in 
assessing  damages.  Lincoln  v.  Saratoga  <t  Schehectady  It  R  Co.j 
23  Wend.,  425 ;  Day  v.  Woodwcrrih,  13  How.,U.  S.,  868.  The  latter 
action  was  brought  to  recover  damages  for  wronrfully  pulling 
down  a  dam,  and  the  court  said :  "  It  is  true  that  damages- 
assessed  by  way  of  example  may  thus  indirectly  compensate  the 
plaintiflE  for  money  expended  in  counsel  fees ;  but  the  amount  of 
these  fees  cannot  be  taken  as  the  measure  of  punishment,  or  as  a 
necessary  element  in  its  infliction." 

In  Hicks  V.  Foster^  IS  Barb.,  663,  the  supreme  court  held  it  was 
error  for  the  judge,  in  an  action  for  slander,  to  charge  that  in 
awarding '  damages  the  jury  might  take  into  consideration  the 
expenses  to  which  the  plaintiflE  had  been  put  by  being  compelled 
to  come  into  court  to  vindicate  her  character.  If  such  expenses 
cannot  be  allowed  in  the  original  action  we  fail  to  see  how  they 
can  be  made  the  basis  of  a  subsequent  action. 

We  also  think  that  on  the  factd  in  this  case  there  was  no  ques- 
tion of  exemplary  damages  to  be  submitted  to  the  jury.  The  only 
facts  on  which  to  base  such  damages  were  that  defendants  took 
an  appeal  first  to  the  general  term  of  this  court  and  then  to  the 
court  of  appeals,  and  withdrew  the  latter  appeal  when  it  was  about 
to  be  reached,  from  which  plaintiflE  contended  want  of  good  faith, 
was  shown  and  that  the  jury  could  infer  from  such  a  course  an 
intention  on  the  part  of  the  defendants  to  harass  and  oppress  the 
plaintiflE,  But  the  appeal  did  not  suspend  the  operation  of  the  in- 
junction. That  was  done  by  the  order  of  the  court,  in  the  exer- 
cise of  its  judicial  discretion.  From  such  an  order  no  cause  of  ac- 
tion can  ansa  If  the  orders  were  unjust  plaintiff  should  have 
appealed  from  them.  The  orders  were  judicial  determinations  that 
the  appeal  presented  questions  proper  for  review  by  the  ap- 
pellate court,  and  the  jury  were  not  at  liberty  to  make  any  other 
mferenca  In  an  action  to  recover  certain  bonds,  where  the  opera- 
tion of  the  judgment  was  suspended  by  taking  an  appeal  ana  fil- 
ing a  bond  without  any  order  of  the  court  and  compensator^^  dam- 
ages only,  not  punitive,  were  sought  for  the  depreciation  in  the 
value  of  the  bonds  while  in  defendants  hands,  the  court  of 
appeals  held  there  could  be  no  recovery,  saying  "  We  think  the 
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right  of  appeal  cannot  be  converted  into  a  tort  or  wronc,  and  the 
delay  it  produces  serve  as  the  basis  of  a  new  action,  and  that  the 
judgment  already  rendered  closed  the  entire  controversy."     Com^ 
mxhange  Bank  v.  Blye,  supra.  * 

It  follows  therefore  that  the  judgment  entered  should  be  reduced 
by  taking  therefrom  the  sum  of  $o00.06and  as  modified  affirmed, 
without  costs  to  either  partj  as  against  the  other,  as  the  errors 
complained  of  do  not  necessitate  a  new  trial.  All  of  them  occurred 
after  the  trial  and  consisted  in  the  failure  of  the  court  to  direct 
the  entry  of  a  proper  judgment  upon  the  special  findings.  Code 
of  Civil  Procedure  §§  1188,  1189. 

BiscHOFF,  J.,  concurs. 

John  L.  Douglass,  AppUt,  v.  Robebt  N.  Leonard,  BxV, 

Resp^' 

{Nmo  Tork  Ckmmon  PUaa,  Qmeral  Term,  Filed  Fsbruary  1, 189X.) 

1.  Pabtie8—Non- JOINDER— Joint  contractor. 

The  non-joioder,  as  party  defendant,  of  a  joint  contractor  is  unavailable 
for  any  purpose,  unless  the  objection  is  taken  by  answer  or  demurrer,  and 
the  plaintiff  is  entitled  to  recover,  even  though  the  evidence  established 
his  ^int  employment. 

S.  BZBOOTOBS  AND  ADMINWTRATORS— PbRBONAL   LIABILITY. 

Where  services  are  performed  by  an  accountant  upon  the  books  of  an 
estate  at  the  direct  request  of  an  executor,  the  latter  will  be  personally 
liable  therefor. 
8.  Samb— Action  against— Evidence. 

In  an  action  brought  to  recover  for  such  services  against  one  executor, 
plaintiff  testified  that  his  instructions  concerning  the  matter  were  received 
from  defendant  and  a  co-executor.  //«^.that  letters  tending  to  show  that  the 
latter*s  instructions  were  authorized  by  defendant,  were  properly  admitted 
in  evidence. 

4.  Same— Leading  question. 

Defendants  was  asked  on  his  direct  examination:  "Mr.  D.  has  testified 
that  in  July,  18S5,  you  requested  him  to  write  up  the  accounts  of  this 
estate  for  you.  Is  that  true?"  And  the  question  was  excluded  as  lead- 
ing. Held,  error,  as  the  question  did  not  involve  any  suggestion  of  either 
an  affirmative  or  negative  answer. 

5.  Same— Conclusions  and  opinions. 

A  witness  for  the  defense  was  asked  why  he  had  not  made  use  of  the 
accounts  prepared  by  plaintiff,  in  the  preparation  of  those  subsequently 
presented  by  the  witness  to  the  surrogate's  court.  Held,  objectionable,  as 
calling  for  Uie  conclusion  and  opinion  of  the  witness. 

Appeal  from  an  order  of  the  general  term  of  the  city  court, 
granting  a  new  trial  and  reversing  a  judgment  in  favor  of  the 
plaintiff  against  defendant's  testator,  entered  upon  the  verdict  of 
a  junr. 

Walter  Edwards^  for  appVt ;    Wm.  W,  BadgeVy  for  resp\ 

BiscHOPP,  J. —  Plaintiff  sued  to  recover  the  fair  and  reasonable 
value  of  services,  as  an  expert  accountant,  alleged  to  have  been 
rendered  and  performed  by  him  at  the  reauest  of  William  H. 
Leonard  in  and  about  the  preparation  of  tne  accounts  of  said 
Leonard,  George  W.  Parsons  and  Mrs.  Alraira  Reed  as  joint  execu- 

I  Reversipg  89  8t  Rep.,  t79* 
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tors  of  and  trustees  auder  the  last  will  and  testament  of  Ebenezer 
Eeed,  deceased.  The  answer  denied  the  employment  of  the 
plaintiflE  by  the  defendant,  the  performance  of  the  services  and 
the  value  thereof  and  the  trial  of  the  issues  thus  created  resulted 
in  a  verdict  for  the  plaintiflE  for  $1,500,  the  full  amount  claimed, 
being  at  the  rate  of  twenty  dollars  per  day  for  seventy-five  days, 
with  interest,  upon  which  judgment  was  duly  entered  in  his  favor. 

At  the  close  of  the  trial  the  defendant  moved  for  a  new  trial 
upon  the  minutes  and  upon  the  several  grounds  specified  in  §  999 
or  the  Code  of  Civil  Procedure,  which  motion  was  denied,  and 
from  the  order  entered  upon  that  denial,  as  well  as  from  the  judg- 
ment, the  defendant  appealed  to  the  geneml  term  of  the  court 
below,  where  the  judgment  only  was  revensed  and  a  new  trial 
granted ;  and  from  that  order  of  reversal  the  plaintiff  appealed  to 
this  court  The  fact,  therefore,  that  the  order  of  the  trial  justice 
denying  defendant's  motion  for  a  new  trial  remained  undisturbed 
confines  us  to  the  consideration  of  the  validity  of  defendant's  ex- 
ceptions as  authority  for  reversal  of  the  judgment 

Upon  the  close  oi  the  introduction  of  plaintiff's  direct  evidence 
defendant's  counsel  moved  to  dismiss  the  complaint  upon  the 
grounds,  that  plaintiff  had  failed  to  establish  his  employment  by 
tne  defendant  individually,  that  there  was  a  variance  between  the 
pleadings  and  the  proof  in  that  the  latter  established  an  employ- 
ment by  the  defendant  jointly  with  Parsons  and  Mrs.  Eeed,  and 
that  defendant  and  Mrs.  Eeed,  as  survivors  of  the  three  joint  con- 
tractors, should  have  been  joined  as  defendants  in  this  action.  The 
motion  was  denied  and  defendant's  counsel  duly  excepted. 

There  was  no  error  in  this  ruling.  At  common  law  the  non- 
joinder as  party  defendant  of  one  jointly  liable  did  not  constitute 
a  variance,  and  was  ground  for  a  plea  in  abatement  only,  the  de- 
fect being  waived  if  the  defendant  proceeded  to  trial  on  the  mer- 
its, Mountsieplien  ei  al.  v.  Brooke  et  al,  1  Barn.  &  Aid.,  224 ; 
Le  Page  v.  McOrea^  1  Wend.^  164,  and  pursuant  to  the  provisions 
of  the  Code  of  Civil  Procedure,  §§  488,  498  and  499,  the  non- 
joinder  as  party  defendant  of  one  jointly  liable  is  unavailable  for 
any  purpose,  unless  the  objection  is  taten  by  answer,  or  demur- 
rer. Assuming,  therefore,  that  the  evidence  conclusively  estab- 
lishes a  joint  employment  as  contended  by  defendant's  counsel, 
plaintiff  was  nevertheless  entitled  to  recover.  Whether  joint  or 
several  the  defendant's  liability  for  plaintiff's  entire  demand  was 
shown  and  the  payment  of  a  judgment  recovered  against  him 
alone  could  have  had  no  other  effect  than  that  which  would  have 
resulted  from  payment  without  the  judgment  Defendant  still 
had  his  claim  for  contribution  against  his  co-contractors,  Whar- 
ton on  Contracts,  Vol.  11,  §  8S5  j  Aspinwall  v.  Sacch%  57  N.  Y., 
831 ;  Booth  v.  Farmers  Jc  Mechanics'  Natl  Bank,  74  id.,  228 ; 
Harheck  v.  Vanderhilt^  20  id.,  395,  and  the  only  advantage  which 
might  have  enured  to  him  from  their  joinder  as  parties  defendant 
in  this  action  would  have  been  that  a  judgment  therein  against 
the  defendants  jointly  would  have  concludea  the  parties  in  a  sub- 
sequent action  for  contribution. 

in  Patchin  v.  Pccfc,  38  N.  Y.,  39,  plaintiff  sued  to  recover  upon 
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a  demand  alleged  to  be  due  liiixi  individually.  The  evidence 
showed  it  to  be  owing  to  a  firm  of  which  he  was  a  member,  and 
the  defect  of  parties  plaintiff  was  not  objected  to  by  answer  or 
demurrer.  Tne  court  held  tbe  failure  to  raise  the  objection  by 
either  means  rendered  proof  of  the  firm  ownerehip  of  the  demand 
insufficient  to  bar  recovery,  and  for  that  reason  inadmissible.  The 
principle  upon  whicb  the  decision  proceeded  is  stated  as  follows: 
**  It  is  suggested  by  counsel  for  defendant  that  the  rule  ought  not 
to  be  applied  in  this  case,  for  the  reason  that  the  defendant  could 
not  determine,  from  the  complaint,  that  this  demand  would  be 
claimed  by  the  plaintiflE  in  his  action.  If  this  be  so,  the  remedy 
of  the  defendant  was,  either  to  apply  to  have  the  complaint  made 
more  specific,  or  to  obtain  a  bill  of  particulars  of  the  plaintiflPs 
demand 

"  The  question  remains,  whether  tbe  evidence  was  admissible  to 
restrict  the  recovery  to  the  amount  of  plaintiffs  interest  in  the 
demand  The  interest  of  plaintiff  was  that  of  a  partner,  and  ex- 
tended to  the  entire  demand.  Payment  of  the  whole  to  him 
would  have  discharged  the  defendant  as  to  both  partners.  A  re- 
covery of  the  whole  in  this  action  by  the  plaintitt  will  have  the 
like  effect  Under  such  a  state  of  facts  it  was  held  by  this  court, 
that  when  the  action  was  in  tort,  by  one  party  jointly  interested 
with  another  in  the  subject  matter,  a  recovery  might  be  had  for 
the  entire  demand.  Zabriskie  v.  Smith,  13  N\  Y.,  822.  No  rea- 
son is  perceived  why  the  same  rule  should  not  be  applied  to  ac- 
tions upon  contract  under  the  Coda" 

The  same  principle,  it  seems  to  us,  may  be  applied  to  the  case 
of  a  joint  liability  on  contract  The  obligation  of  each  of  the 
joint  debtors  to  pay  extends  to  the  entire  debt,  and  if  payment 
thereof  is  made  oy  one,  his  remedy  against  the  others  for  con- 
tribution cannot  be  impaired  by  the  fact  that  such  payment  was 
made  pursuant  to  a  juagment  recovered  in  an  action  to  which  the 
others  were  not  made  parties  defendant  See  also  Carter  v.  Hope^ 
10  Barb.,  180. 

Another  around  urged  by  defendant's  counsel,  in  support  of  the 
motion  for  the  dismissal  of  the  complaint,  was  that  the  evidence 
established  plaintiffs  employment  by  Leonard,  Parsons  and  Mrs. 
Reed,  not  as  individuals,  but  as  executors,  etc.,  of  Ebenezer  Reed. 
Were  the  evidence  susceptible  of  no  other  construction,  or  infer- 
ence, than  that  contended  for  on  defendant's  behalf,  there  would 
be  no  difficulty  in  the  way  of  reaching  the  conclusion  that  the 
cause  of  action  allied  in  the  complaint  remained  unproved  and 
that  the  motion  to  dismiss  shoxild  have  been  granted. 

As  it  is,  however,  there  was  evidence  from  plaintiffs  testimony 
that  the  services  for  which  he  sought  to  recover  were  performed 
by  him  upon  the  direct  request  of  the  defendant,  and  from  that 
fact  the  law  will  imply  a  promise  to  pay  what  they  were  fairly 
and  reasonably  wortn.  That  the  services  did  not  enure  to  the 
personal  advantage  of  the  defendant,  but  were  required  in  mat- 
tere  pertaining  to  the  estate  of  which  he  was  an  executor,  or  trus- 
tee, did  not  absolve  him  from  personal  liability  therefor,  in  the 
aboence  of  an  agreement  to  that  effect     Ferrin  v.  Myrick^  41  N. 
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Y.,  315 :  Myyait  v.  Wilcox^  45  id.,  306 ;  Austin  v.  Munro^  47  id., 
360;  New  v.  Nicoll,  73  id.,  131;  Seaman  v.  Whitehead,  78 
id.,  306,  309.  There  was  no  evidence  of  such  an  express  agree- 
ment, and  whether  or  not  the  contracting  parties  intended  that 
plaintiff  should  be  confined  to  thd  estate  for  compensation,  was 
at  most  a  matter  of  inference  from  the  circumstances  surrounding 
the  request  for,  arid  the  performance  of  the  servicea  These  cir- 
cumstances may  be  equally  consistent  with  an  inference  either 
way,  but  it  was  for  the  jury  to  draw  it  and  not  for  the  court 
First  Nat  Bank  of  Springfield  v.  Dana,  79  N.  Y.,  108, 112 ;  SmiOi 
V.  Coe,  55  id,  678. 

Other  exceptions  to  the  rulings  upon  the  trial  taken  by  the  de- 
fendant prove  to  be  equally  without  sufficient  force  to  warrant 
the  reversal  of  the  judgment  Plaintiff's  testimony  concerning 
an  interview  with  Mrs.  Beed,  which  was  objected  to  by  defendant, 
related  wholly  to  a  demand  by  him  for  payment  of  the  amount 
claimed  for  compensation,  to  wnjch  he  had  previously  testified 
without  objection.  The  letters  from  Leonard  to  Parsons,  which 
were  admitted  against  defendant's  objection,  referred  to  the  pre- 
paration of  the  accounts,  for  which  plaintiff  claimed  to  have  been 
employed.  He  testified  that  his  instructions  concerning  the  man- 
ner of  their  preparation  were  received  partly  from  the  defendant 
peraonally,  and  partly  from  Parsons,  his  co-executor,  and  evidence 
tending  to  show  that  Parsons'  instructions  were  authorized  by  the 
defendant  was  competent  For  that  purpose  the  letters  contain- 
ing such  authority  were  both  relevant  and  material,  and,  there- 
fore, admissible. 

Defendant  was  asked  on  his  direct  examination :  "  Mr.  Dong- 
lass  has  testified  that  in  July,  1885,  you  requested  him  to  write 
up  the  accounts  of  this  estate  for  you.  Is  that  true  ?"  and  under 
objection  by  plaintiff's  counsel  this  question  was  excluded  as 
lemiing.  We  ao  not  concur  in  the  ruling  of  the  trial  justice  in 
this  respect,  since  the  question  does  not  apparently  involve  any 
suggestion  of  either  an  affirmative  or  negative  answer,  but  the 
subsequent  examination  at  length  of  the  witness  concerning  the 
subject  matter  of  the  question  effectually  waived  the  error  of  its 
exclusion.  Neil  v.  Thorn,  88  N.  Y.,  277 ;  OroAy  v.  Day,  81 
id.,  242. 

Edwards,  a  witness  for  the  defense,  was  asked  on  dii'ect  exami- 
nation to  state  why  he  had  not  made  use  of  the  accounts  prepared 
by  the  plaintiff  in  the  preparation  of  those  subsequently  presented 
by  the  witness  to  the  surrogate's  court  This  question  also 
was  excludecl  upon  plaintiff's  objection.  It  is  urged  that  this 
exclusion  was  error,  because  the  witness'  answer  may  have  tended 
to  show  that  the  accounts  prepared  by  plaintiff  were  not  as  directed 
by  defendant,  and  that  they  were  worthless ;  and  that  these  facts 
materially  affected  the  question  of  performance  by  the  plaintiff 
and  the  value  of  the  services  rendered.  It  was  competent  for  de- 
fendant to  show  these  facts,  but  the  form  of  the  question  did  not 
require  a  statement  of  them,  but  of  the  witness'  conclusion  and 
opmion,  and  was  objectionable  upon  that  ground. 

Defendant's  counsel  requested  the  court  to  charge,  "  that  a  trus- 
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tee  has  no  power  to  employ  an  accountant,  at  the  expense  of  the 
estate  for  which  he  acts,  and  that  the  defendant  in  .this  case,  if 
held  liable  for  the  claim  of  Mr.  Douglass,  has  no  recourse  as  a  mat- 
ter of  law  against  the  estate  of  Dr.  Seed."  This  was  charged  with 
the  following  qualification,  '^  that  a  trustee  cannot  bind  the  fund 
of  which  he  is  trustee  by  the  employment  of  a  third  person;  if  he 
employs  a  person  he  is  individually  liable  for  such  employment, 
but  of  course  when  he  presents  his  accounts  for  settlement,  either 
to  the  court,  or  to  the  surrogate,  he  has  a  right  to  offer  such  item 
as  a  proper  disbursement,  and  it  is  for  the  court  to  say  whether  or 
not  it  is  a  proper  disbui-sement" 

To  the  refusal* to  charge  as  requested,  and  the  charge  as  made 
defendant's  counsel  excepted.  In  view  of  the  fact,  Jiowever,  that 
the  claim  in  suit  was  founded  upon  the  personal  contract  of  the 
defendant  and  no  recoveiy  was  sought,  or  could  have  been  had 
against  him  as  executor  or  against  the  estate  of  which  he  was  exec- 
utor or  trustee,  the  charge  requested  and  as  ipade  does  not  appear 
relevant,  since  the  defendant's  liabilitj^  to  pay  for  services  rendered 
at  his  request  is  not  in  any  degree  impaired  because  he  has  no 
means  of  recourse  for  the  expense  incurred.     As  an  abstract  pro- 

rjition  of  law  the  charge,  as  made  was  correct,  Redfield's  Law 
Practice  of  Surrogate's  Courts,  2d  ed.,  p.  466  and  cases  there 
cited,  and  its  irrelevancy  cannot  aid  the  party  at  whose  request  it 
was  made. 

The  remaining  grounds  urged  for  affirmance  of  the  order  of  the 
general  term  of  the  court  below  reversing  the  judgment,  namely, 
that  the  verdict  is  contrary  to  the  evidence,  that  the  amount 
thereof  is  excessive  and  that  there  was  no  adequate,  or  satisfactory 
proof  as  to  the  time  spent  by  plaintiflE  in  the  performance  of  the 
services  for  which  he  sought  to  recover,  authorize  us  to  review 
the  evidence  only  to  the  extent  of  ascertaining  whether  there  was 
any  evidence  whatever  to  support  a  finding  in  plaintiflf  s  favor ; 
and,  upon  examination,  we  must  conclude  that  there  was.  Plain- 
tiflE testified  that  the  services  were  performed  and  the  accounts 
prepared  at  the  i^ecjuest  of  and  at  the  direction  of  the  defendant 
and  pursuant  to  his  instructions.  These  facts  implied  a  promise 
by  defendant  to  pay  the  reasonable  value  of  the  services.  The 
accounts  prepared  by  plaintiff  were  given  in  evidence  and  pre- 
sented to  the  court  and  jury  for  inspection,  and  whether  or  not 
they  were  as  defendant  directed  them  to  be  was  a  fact  capable  of 
being  ascertained  therefrom.  Plaintiff  and  witness  Bergtheil, 
both  expert  accountants  ,  testified  that  the  usual  compensation  for 
services  of  expert  accountants  is  from  twenty  to  twenty -five  dol- 
lars for  each  Jay,  consisting  of  from  six  to  eight  hours  work. 

Plaintiff  claimed  to  have  spent  seventy-five  days  in  the  prepa- 
ration of  the  accounta  His  testimony  in  this  respect,  it  is  true, 
was  vague,  but  it  was  aided  by  the  presence  of  the  accounts,  and 
it  was  competent  for  the  jury  to  say  from  their  inspection  whether 
seventy-five  days,  of  from  six  to  eight  hours  each,  was  reasonably 
required  in  their  preparation,  and  the  preliminary  examination  of 
books,  memoranda  and  other  material  and  attendance  at  inter- 
St.  Rep.,  Vol.  XLIV.        38 

Digitized  by  VjOOQIC 


298  New  York  State  Repobteb,  Vol.  44.     [N.Y.C.P. 

views  and  consultations  requested  by  the  defendant,  or  otherwise 
necessary.  , 

The  forgoing  comprise  all  of  the  exceptions  urged  by  t\ie  de- 
fendant to  sustain  the  order  appealed  from,  and,  for  the  reasons 
stated,  are  insufficient 

The  order  of  the  general  term  of  the  court  below,  reversing  the 
judgment  for  plaintiff  upon  the  verdict  in  his  favor  and  granting 
a  new  trial,  should  be  reversed  and  the  judgment  affirmed,  with 
costs  to  the  appellant 

Dalit,  Ch.  J.,  concurs. 

On  motion  by  defendant  for  leave  to  appeat  to  the  court  of 
appeals,  the  following  opinion  was  rendered  March  18,  1892 : 

Per  CURLA.M. — We  perceive  in  defendant's  affidavit  and  brief 
no  pretense  of  justification  for  sending  this  case  to  the  court  of  ap- 
peals. The  action  was  for  the  recovery  of  the  value  of  services 
rendered  to  the  defendants  testator.  The  evidence  was  ample  to 
authorize  the  verdict,  and  no  new  or  important  principle  of  law 
was  developed  in  the  trial ;  indeed,  the  decision  depended  merely 
upon  the  weight  of  evidence,  and  so  is  not  subject  to  review  by 
the  court  of  appeals.  The  validity  of  the  judgment  is  completely 
vindicated  by  the  elaborate  opinion  at  general  term  of  this  court 
Manifestly,  a  further  appeal  can  result  only  in  a  "delay  "  of  jus- 
tice, which,  in  the  enulneration  of  popular  grievances,  Mrfj^na 
Charta  classifies  in  the  same  catagory  with  a  "  denial ''  of  justice. 
The  defendant  distinguishes  no  specific  rule  of  law  which  he  sup- 

toses  to  be  violated  bv  the  decision  against  him,  but  rests 
is  motion  on  a  general  impeachment  of  the  correctness  of  the 
judgment.  But,  as  every  defeated  suitor  is  apt  to  bewail  himself 
as  the  victim  of  injustice,  the  complaint  here  relied  on  would 
avail  to  carry  all  cases  to  the  ultimate  tribunal.  Unless  a  judg- 
ment involves  some  difficult  and  doubtful  question  of  law,  we 
shall  not  send  it  for  revision  to  a  tribunal  already  overburdened 
by  its  own  proper  business.  In  any  other  case  where  error  is  im- 
puted to  this  court,  the  appropriate  redress  is  by  motion  for  a  re- 
argument 

Motion  denied,  with  costa 


William  R  Gilpin,  App'lt,  v.  The  Baltimore  &  Ohio  R 

R  Co.,  Resp't 

[New  York  Common  Pleas,  General  Term,  Filed  February  i,  1892.) 

1.  JuDGBfENT — FoRBiGN— Fraudulent  comprosiise  by  guardian — Rem- 
edy. 

Plaintiff  alleged  in  his  complaint  that,  by  his  guardian  ad  litem,  he  re- 
covered a  judgment  of  $10,000  against  the  defendant  in  Ohio;  that  the 
defendant  demanded  a  new  trial  and  gave  a  bond  for  $20,000;  that  no 
second  trial  was  ever  had,  but  that  subsequently  a  compromise  judgment 
of  $3,800  was  entered  without  any  trial  and  by  fraudulent  procurement  of 
the  defendant,  which  sum  the  guardian  converted  to  himself.  Held,  that 
plaintiff's  remedy  was  not  by  action  in  New  York,  but  to  apply  to  the  Ohio 
court  by  motion  to  set  aside  the  fraudulent  judgment,  and  proceed  to  a 
second  trial,  the  original  judgment  not  being  enforceable  while  the  bond 
remains  in  force. 
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2.  Samk-— Groukds  of  dbmurbbr. 

The  complaint  was  also  demurrable  because  it  failed  to  state  that  the 
giving  of  the  bond  was  fraudulent  or  collusive,  and  also  because  it  omitted 
to  state  whether  the  defendant  was  a  foreign  or  a  domestic  corporation. 

8.  APPKAir— Cask — Decision  of  trial  judge  final. 

On  a  motion  to  require  plaiAtid  to  print  in  his  appeal  book  an  exempli- 
fied copy  of  a  record  as  a  part  of  his  complaint,  the  altidavit  of  defendant's 
counsel  showed  that  plaintilf  had  ijroffered  such  copy  in  his  complaint, 
but  failed  to  produce  it  on  the  trial,  when  defendant,  with  his  consent, 
produced  and  used  it,  all  of  which  was  denied  by  the  affidavit  of  plaint* 
frs  counsel.  UM,  that  as  the  judge  who  tried  the  case  granted  the 
application,  he  was  in  tlie  best  position  to  know  what  papers  were  used  at 
the  trial,  and  his  decision  should  not  be  disturbed. 

Appeal  by  plaintiflE  from  judgment  of  the  special  term  of  this 
court  sustaining  demurrer  to  complaint 

Tliomas  Nblan^  for  app'lt;  Iract/^  McFarland^  Ivins^  Boardman 
Js  PlaU,  for  resp't 

Daly,  Ch.  J. — It  appears  from  the  complaint  that  on  October 
28,  1870,  the  plaintiflE  by  his  guardian  ad  litemHenry  C.  Helmiclc, 
duly  apf)ointea,  recovered  a  judgment  against  the  defendant  for 
$10,000  in  the  court  of  common  pleas  of  Franklin  county,  Ohio  ; 
that  the  defendant  demanded  a  second  trial  and,  according  to  tlie 
laws  of  Ohio  in  such  cases  made  and  provided,  gave  a  bond  for 
said  second  trial  dated  November  15,  lb70,  and  an  additional  bond 
dated  November  23,  1870,  for  $20,000,  double  the  amount  of  the 
judgment,  as  required  by  said  laws  as  a  condition,  which  bond 
was  duly  filed  with  the  clerk  of  said  court 

The  complaint  goes  on  to  allege  that  no  second  trial  was  ever 
had  as  required  by  the  laws  of  Ohio  and  provided  by  the  said  bond, 
but  that  a  subsequent  judgment  of  $3,800  was  entered  in  said 
action  without  any  trial  and  by  way  of  compromise,  and  that  this 
was  eflEected  by  the  fraudulent  procurement  of  the  defendant  with 
one  Hesry  Chittenden,  who  illegally  procured  himself  to  be  ap- 
pointed guardian  while  said  Helmick  was  the  actual  guardian, 
and  that  this  was  done  with  connivance  of  defendant  for  the 
purpose  of  effecting  such  settlement  and  compromise  for  $3,800, 
which  said  Chittenden  illegally  secured  and  has  not  paid  plaint- 
iff; that  Chittenden  had  no  authority  to  settle  the  cause  and  that 
said  settlement  and  subsequent  judgment  are  wholly  void,  and  the 
original  judgment  of  $10,000  is  now  in  full  force  and  effect,  and 
is  still  due  and  owing  plaintiff ;  that  plaintiff  is  now  twenty-one 
years  of  age  and  upwards  and  was  brought  to  this  city  in  No- 
vember, 1871,  when  he  was  about  ten  years  of  age,  and  had  no 
knowledge  of  the  proceedings  taken  in  his  case  in  the  couii;s  of 
Ohio,  as  aforesaid,  until  within  the  last  nine  months,  when  he  in- 
stituted this  action  as  soon  as  the  facts  came  to  his  knowledga 
And  the  complaint  demands  judgment  for  the  amount  of  the 
judgment  recovered  as  aforesaid  with  interest  from  October  28, 
1870. 

It  is  manifest  at  once*  from  the  statement  of  the  complaint  that, 
if  no  second  trial  was  had,  as  provided  by  the  laws  of  Oliio  upon 
the  giving  of  the  bond  to  secure  the  same,  that  the  remedy  of  the 

Digitized  by  VjOOQIC 


SOO  New  York  State  Bepobteb,  Vol.  44.     [N.Y.C.P. 

plaintiff  is  to  apply  to  the  propner  court  in  that  state  for  such  see* 
ond  trial  If  the  alleged  collusive  and  fraudulent  judgment  and 
settlement  for  $8,800  stands  in  the  way  of  such  trial,  then  his 
remedy  is  to  move  in  the  court  where  these  pi-oceedings  were  had 
to  set  them  aside.  But  while  the  bond  given  by  defendant  to  ob- 
tain a  second  trial  remains  in  force,  the  original  judgment  cannot 
be  enforced,  and  forms  no  ground  of  liabilitv  against  the  defend- 
ant in  Ohio  or  in  this  state.  There  is  no  allegation  in  the  com- 
plaint, as  pointed  out  by  the  learned  judge  at  special  term,  that 
the  giving  of  the  bond  was  in  any  way  fraudufcnt  or  collusive, 
and  no  subsequent  proceedings,  no  matter  how  fraudulent,  would 
vitiate  the  bond  in  the  enforcement  of  which  lies  plaintiff's  sole 
remedy,  if  any. 

The  demurrer  was  properly  sustained  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  There  was  another  ground  of  demurrer  that  the  com- 
plaint omits  to  state  whether  the  defendant  is  a  foreign  or  domes- 
tic corporation,  and  this  was  also  well  taken.  First  liaL  Bank  of 
Northampton  v.  Doying,  11  Civ.  Pro.,  61;  1  St  Eep.,  617;  Code, 
§  1775. 

Appeal  by  plaintiff  from  order  of  the  special  term  of  this  court 
denying  his  motion  to  set  aside  an  order  i-equiring  him  to  print  as 
part  of  his  complaint,  in  his  appeal  book,  on  appeal  from  the 
judgment  on  the  demurrer,  the  record  of  the  proceedings  in  Ohio 
which  were  used  on  the  argument  of  said  demurrer,  and  agreed 
by  counsel  to  be  deemed  a  part  of  the  complaint ;  and  that  said 
record  be  filed. 

Daly,  Cli.  J. — The  complaint  refers  to  an  exemplified  copy  of 
the  proceedings,  record  and  judgment  of  the  court  of  common 
pleas  of  Franklin  county,  Ohio,  to  be  produced  and  proved  on  the 
trial  of  this  action ;  also  to  an  exemplified  copy  of  the  bonds 
mentioned  in  the  complaint  which  plaintiff  proffere  and  will  pro- 
duce on  the  trial.  On  the  trial  of  the  demurrer,  defendant  refused 
to  proceed  unless  such  records  were  produced,  but  as  plaintiff  did 
not  have  them  in  court,  defendant,  with  his  consent,  produced 
such  exemplified  copies,  and  the  demurrer  was  argued  upon  them 
and  the  pleadings  as  served. 

This  appears  by  the  affidavit  of  the  defendant's  attorney  and 
counsel,  but  it  is  denied  in  the  affidavit  of  plaintiff's  attorney  and 
counsel.  As  the  learned  judge  who  heard  the  demurrer  granted 
the  defendant's  application  to  make  such  record  a  part  of  the  ap- 
peal book,  and  subsequently  denied  plaintiff's  motion  to  set  aside 
the  order  made  on  such  application,  we  have  in  effect  his  corrobo- 
ration of  defendant's  counsel  as  to  what  occurred  upon  the  trial, 
and  as  he  was  in  the  best  position  to  know  upon  what  papers  the 
argument  was  had,  we  cannot  find  that  we  would  be  justified  in 
reversing  his  decision. 

The  judgment  and  order  appealed  from  are  each  affirmed,  with 
costs. 

BiscHOFF,  J.,  concurs. 
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Christopher  Pfluger,  Resp't,  v.  John  Wilshusen,  Applt 

{IfifW  York  Common  Plea$,  Omeral  2"erm,  £Med  February  1,  lS9t.) 

1.  Bills  and  notes— Accommodation — Contribution — Considbbatiok. 
Where  the  accommodation  maker  and  accommodation  endorser  of  a 
negotiable  note,  after  a  judgment  recovered  by  an  endorser,  agree  that 
they  will  share  equally  iheir  liability  on  the  note  the  agreement  is  Yoid 
for  want  of  consideration 

8.  Samb— Chargb  to  jury. 

In  an  action  on  such  an  agreement,  where  there  was  evidenoe  that  the 
plaintiff  was  to  share  in  the  proceeds  of  the  note  with  the  person  accom- 
modated, it  is  error  for  toe  court  to  charge  **  that  it  is  immaterial  what 
the  relations  were  between  the  parties,  whether  they  were  endorsers  for  a 
consideration  or  not,"  where  it  does  not  appear  but  that  phdntilT  was  princi- 
pal and  therefore,  primarily  liable,  in  which  case  defendant's  agreement 
to  release  him  from  liability  would  be  without  consideration. 

Appeal  from  judgment  bf  general  term,  city  court,  affirming 
judgment  on  verdict.  Action  by  an  alleged  accommodatioQ 
maker  of  a  note  against  an  accommodation  endorser,  upon  im 
alleged  agreement  of  contribution. 

Samud  O.  Adams^  for  app'lt ;   Eugene  H,  Pomeroy^  for  resp^ 

Pby.or,  J. — The  note  was  made  by  the  plaintiflE,  endorsed  hy 
the  defendant  for  accommodation  at  the  request  of  the  plaintiff 
and  then  endorsed  and  negotiated,  by  Frederick  Pflugpr. 

Plaintiff's  contention  is  that  botn  he  and  the  defendant  were 
parties  to  the  note  for  the  accommodation  of  Frederick  Pfluger. 
Assuming  the  fact  to  be  so,  then,  in  the  absence  of  a  spscial  agree* 
inent,  the  plaintiff  would  have  no  right  to  contribution  from  the 
defendant,  for  successive  accommodation  parties  are  not  cosureties 
iis  between  themselves.  KeUy  v.  Burroughs^  102  N.  Y.,  98;  1 
St  Rep.,  161;  Easterly  v.  Barber,  66  N.  Y.,  433;  McDonald  v. 
Magruder,  3  Petei-s,  470 ;  Shaw  v.  Knox,  98  Mass.,  214 ;  HiUegas 
V.  Stephenson,  75  Mo.,  118;  McOurk  v.  Huggeit,  56  Mich.,  187; 
PhiUips  v.  Plato,  42  Hun.,  189 ;  5  St  Rep.,  124. 

But,  by  express  agreement,  successive  parties  on  accommodation 
paper  may  establish  between  themselves  the  relation  of  co-sure- 
ties, and  so  be  reciprocally  entitled  to  contribution.  Easterly  v. 
Barber,  3  T.  &  C,  421 ;  66  N.  Y.,  433 ;  Seward  v.  HnnUngton,  94 
id,  104,  113.  Plaintiff  gave  evidence  of  such  an  agreement;  but 
the  agreement  was  not  made  at  the  time  they  became  parties  to 
the  paper,  nor  until  their  mutual  rights  and  liabilities  nad  been 
fixed  by  a  judgment  against  them  at  the  suit  of  an  endorsee.  At 
that  moment  the  defendant  was  entitled  to  complete  indemnity 
from  the  plaintiff;  and  without  more,  there  was  manifestly  no 
consideration  to  uphold  defendant's  agreement  for  contribution. 

Assuming,  however,  that  such  an  agreement  would  have  been 
valid,  still  the  learned  trial  justice  put  the  case  to  the  jury  on  a 
theory  which  ignored  tlie  relation  of  plaintiff  and  defendant  as 
accommodation  parties.  He  said :  **  I  charge  you  that  it  is  imma- 
terial what  the  relations  were  between  the  parties,  whether  they 
were  endoreei's  for  a  consideration  or  not  *  There  was  cogent 
evidence  that  the  defendant  endorsed  for  the  accommodation  of 
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the  plaintiff  and  his  brother  Frederick,  partners  in  the  building 
business,  and  that  plaintiff  had  the  benefit  of  the  money  realiz^ 
by  the  discount  of  the  note.  Under  the  charge  the  verdict  does- 
not  determine  but  that  the  plaintiff  was,  as  principal,  primarily 
liable  on  the  note ,  and  if  so,  there  was  no  consideration  for  the 
discharge  of  tliat  liability  by  the  defendant 

Waiving,  however,  even  the  objection  and  yet  it  is  impossible- 
to  sustain  the  judgment 

The  agreement  alleged  by  the  plaintiff  was  that  the  defendant 
"should  pay  over  to  him  one-half  of  the  amount  he  should  receive 
or  collect  on  the  judgmenC  meaning  the  judgment  obtained  by  the 
endorsee  against  the  parties,  and  wnich  had  been  assigned  to  the 
defendant  The  proof  was  that  the  defendant  had  received  $888- 
from  the  wife  of  Frederick  Pfiuger,  in  pursuance  of  her  promise 
4o  indemnify  him  for  any  sum  he  might  pay  on  account  of  the 
endorsement  Co-sureties  are  entitled*to  the  benefit  of  any  security 
or  payment  by  their  principal ;  but  nojb  of  any  security  or  pay- 
ment by  a  third  party.  Seward  v.  Huntington,  94  N.  Y.,  104, 114. 
Recognizing  this  distinction,  the  learned  trial  justice  charged,  that 
if  the  jury  believed  that  the  money  paid  to  defendant  by  Mrs. 
Pfluger  "  was  so  paid  as  a  mere  subterfuge  and  that  it  was  really 
H^oney  belonging  to  Frederick  Pfluger,  and  was  really  paid  ox> 
account  of  this  judgment,  then  your  verdict  must  be  for  the  plain- 
tiE"  Now,  there  was  not  a  scintilla  of  evidence  in  the  case  tend- 
ing to  show  that  the  money  was  the  money  of  Frederick  Pfluger, 
Jfc%  V.  Burroughs,  102  N.  Y.,  93 ;  1  St  Rep.,  161 ;  and  so,  for 
aught  we  can  know,  the  verdict  went  against  the  defendant  upon 
a  supposed  fact  utterly  without  proof  authorizing  the  jury  to  nnd 
it 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event 

BooKSTAVER,  J.,  concuis. 

Richard  Flatow,  Resp%  r.  Theodore  Von  Bremsen,  App'lt. 

(iVJw  York  Gommon  Fleas,  General  Term,  FOed  February  i,  189S.) 

1,  PiiBADiNG — Dbmurrbr— Entry  of  final  judgment. 

The  general  term  of  the  city  court  reversed  an  order  of  the  special  tena 
overruling  a  demurrer,  and  directed  final  Judgment  to  be  entered  for  de- 
fendant, unless  plaintiff  served  an  amended  complaint  within  six  days. 
The  plaintiff  failed  to  serve  his  complaint,  and  defendant  applied  to  the 
special  term  for  final  judgment,  which  was  granted,  and  entered  as  a 
ludgment  of  the  special  term.  Held,  error;  that  judgment  should  have 
been  entered  as  a  judgment  of  the  general  term,  as  that  court  directed  a 
final  judgment. 

2.  Same. 

IVhile  §  1208  of  the  Code  prescribes  that  judgment  generally  must  be^ 
entered  in  the  first  instance  pursuant  to  the  direction  of  the  court  at  a 
term  held  by  one  Judge,  this  does  not  restrict  the  power  of  the  general 
term,  upon  appeal  from  a  Judgment  so  entered,  from  making  a  directioik 
for  a  different  Judgment. 

8.  Samb. 

The  express  power  granted  the  general  term  by  §  1224  of  the  Code  to 
render  final  Judgment  In  case  of  an  affirmance  does  not  exclude  the  exer> 
else  of  such  power  in  Uie  case  of  a  reversal. 
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Appeal  from  an  order  of  the  general  term  of  the  city  court) 
affirming  an  order  of  the  special  term  vacating  a  final  judgment 
upon  demurrer,  entered  by  direction  of  the  special  term. 

The  defendant  had  demuiTcd  to  the  complaint  and  the  special 
term  had  overruled  his  demurrer,  ordering  judgment  for  the 
plaintiff  unless  defendant  answered  within  twenty  days;  and  an 
interlocutory  judgment  to  that  effect  was  entered,  from  which  de- 
fendant appealed  to  the  general  term.  The  judgment  was 
reversed,  and  the  general  term  sustained  the  demurrer  and 
directed  final  judgment  to  be  entered  for  defendant  dismissing 
Ihe  complaint,  unless  plaintiff  served  an  amended  complaint 
-within  six  days.  An  interlocutory  judgment  to  that  effect  was 
entered  at  general  term.  The  plaintiff  failed  to  serve  an  amended 
<5omplaint, within  the  allotted  time,  and  defendant  thereupon  ap- 
pliea  to  the  special  term  of  the  city  court  for  final  judgment 
upon  the  demurrer,  his  motion  was  granted  and  final  judgment 
•entered  as  a  judgment  of  the  special  term.  It  is  this  final  judg- 
ment which  the  city  court  has  vacated. 

The  case  was  formerly  before  us  upon  an  attempted  appeal 
from  such  final  judgment,  but  the  appeal  was  dismissed  for  want 
of  jurisdiction  of  this  court  to  entertain  appeals  from  the  special 
term  of  the  city  court  Flaioio  v.  Von  Breinsen^  36  St  Kep.,  868. 
Acting  upon  the  suggestion  in  the  opinion  delivered  by  the  gen- 
eral term  upon  that  api)eal,  viz.,  that  the  proper  final  judgment  to 
be  entered  was  a  final  judgment  of  the  general  term  of  the  city 
couit,  and  that  the  plaintiff  could  apply  to  the  city  court  to  have 
the  correct  judgment  entered,  he  mov^  the  special  term  of  that 
court  to  vacate  the  final  judgment  entered  thereat  as  improper, 
irregular  and  unauthorized,  which  motion  was  granted  and  an 
order  entered  vacating  said  judgment  From  the  order  of  the 
general  term  of  the  city  court  affirming  that  order  this  appeal  is 
taken. 

George  W,  Stephens^  for  app'lt ;  John  P.  Schuchman,  for  resp't. 

Daly,  Ch.  J. — The  final  judgment  of  the  city  court  upon  de- 
murrer dismissing  the  complaint  for  failure  to  amend  it  within  the 
time  prescribed,  should  have  been  entered  as  a  judgment  of  the 
general  term,  for  the  general  term  directed  both  an  interlocutory 
4ind  a  final  judgment  to  that  effect  and  there  was  no  necessity  to 
apply  again  to  the  special  term.  It  is  only  where  the  court  fails 
to  direct  final  judgment  that  application  must  be  made  for  it  upon 
motion.     Code,  §  1222. 

The  direction  of  the  general  term  required  a  final  judgment 
from  which  an  appeal  would  lie  directly  to  this  court,  and  it  was 
irregular  for  defendant  to  disregard  that  direction  and  resort  to 
the  special  term  for  a  similar  final  judgment  The  irregularity 
deprived  plaintiff  of  a  substantial  right,  viz.,  a  direct  appeal  to 
this  court,  and  involved  the  burden  of  delay  and  the  costs  of  a 
further  formal  appeal  to  the  genei^al  term  in  order  to  obtain  a 
review  of  a  final  determination  which  it  had  already  pronounced. 

While  §  1208  of  the  Code  prescribes  that  judgment  generally 
must  be  entered  in  the  first  instance  pursuant  to  the  direction  of 
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the  court  at  a  term  held  by  one  judge,  this  does  not  restrict  the 
power  of  the  general  term,  upon  appeal  from  a  judgment  so  en- 
tered, from  making  a  direction  for  a  different  judgment  In  the 
case  of  judgment  upon  demurrer  where  the  special  term  in  the 
first  instance  may  order  an  interlocutory  and  also  a  final  judg- 
ment, §  1021,  that  power  may  be  exercised  by  the  general  term 
upon  appeal  from  such  interlocutory  or  final  judgment  Where 
the  interlocutory  judgment  of  the  general  term  overrules  a  de- 
murrer to  a  complaint  it  may  direct  final  judgment  to  be  entered 
upon  default  of  answer,  and  even  though  the  action  be  one  in 
wnich  the  plaintiff  could  not  have  the  relief  he  demanded  without 
application  to  the  court.  Code,  §§  1214,  1215,  the  general  term 
may  direct  final  judgment  for  such  relief.  Smith  v.  Bathhun^  88- 
K  y.,  660. 

Appellant  refers  us  to  §  1224  of  the  Code,  which  provides  that 
where  an  order  or  judgment  is  wholly  or  partly  affirmed  upon  ap- 
peal to  the  general  term  and  no  issue  of  fact  remains  to  be  tried, 
the  general  term  may  in  its  discretion  render  final  judgment  un- 
less it  permits  the  appellant  to  amend  or  plead  over ;  and  his  con- 
tention is  that  this  express  grant  of  power  to  the  general  term  in 
the  case  of  an  afiirmanco  to  render  nnal  judgment,  excludes  ita 
exercise  in  the  case  of  a  reversal.  We  cannot  agree  with  thia 
construction.  The  authority  granted  by  the  Code  to  the  court  ta 
direct  both  interlocutory  and  final  judgment  is  nowhere  confined 
to  the  court  at  special  term  after  an  appeal  has  been  taken  to  the 
general  term.  In  the  case  of  Smiili  v.  Eathhun  cited,  the  power 
of  the  general  term  to  award  the  judgment  which  the  special 
term  could  have  allowed  is  not  placed  upon  the  authonty  of 
§  1224,  although  that  was  a  case  or  affirmance.  Section  1224  i& 
not  cited  in  the  opinion  of  the  court  as  reported,  bnt  the  position 
taken  is  that  the  court,  whether  acting  at  special  or  general  term, 
is  the  same  court  and  had  the  power  to  give  such  judgment  as  it 
determined  the  party  was  entitled  to. 

The  remaining  questions  raised  by  the  appellant,  t.  e.,  laches  on 
the  part  of  the  plaintiff  in  not  moving  earlier  to  correct  the  error 
in  the  entry  of  judgment  and  waiver  of  defect  by  taking  an  appeal 
from  the  unauthorized  judgment,  were  proper  for  the  consider- 
ation of  the  city  court,  but  as  they  were  not  deemed  suflScient  in 
the  exercise  of  discretion  by  that  tribunal  to  justify  a  denial  of 
the  relief  prayed  for  by  the  plaintiff,  we  cannot  disturb  the  order 
upon  any  such  ground. 

Order  affirmed,  with  costs. 

BisCHOFF  and  Pryor,  JJ.,  concur. 


In  the  Matter  of  the  Probate  of  the  Will  of  T.  B.,  Deceased. 
{Surrogate's  Court,  Kings  County,  FUed  Januai-y  ,  189S.) 

Wnif-PROBATE—LlBKLOUS  CLAU8K. 

A  will  should  not  be  permitted  to  be  made  a  vehicle  for  libel  or  con- 
tumely, and  when  such  design  plainly  appears  from  the  context,  sncb 
matter,  in  so  far  as  it  is  not  dispositive,  should  be  refused  probate  and 
record. 
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Probate  of  will. 

Fromtne  Bros.,  for  proponents;  Robert  Payne,  for  special 
gaardian. 

Abbott,  S. — The  special  guardian  for  the  infant  in  this  pro- 
ceeding filed  objections  to  the  probate  of  the  last  clause  of  this- 
will  on  the  ground  that  such  clause  was  superfluous  and  libelous, 
and  should  be  refused  probate  and  record. 

It  reads  substantially  as  follows :  **  Item.  And  whereas  one  of 
my  sons  *  *  *  is  deceased,  and  there  is  a  child  in  existence, 
which  is  claimed  to  be  his,  and  which  is  named  *  *  *  now 
it  is  my  will  that  no  portion  of  my  estate,  real  or  personal,  shall 
go  to  or  belong  to  him,  his  heirs  or  representatives. 

The  son  mentioned  in  the  "  item  "  aforesaid  had  not  lived  hap- 
pily with  his  wife,  and  they  had  separated  after  a  son  had  beea 
Dorn  to  them,  whose  custody  was  awarded  to  the  mother,  and 
who  is  designated  as  the  "  child  in  existence  "  in  said  "  item ; " 
but  upon  the  hearing  in  this  matter  the  proper  and  ceremonial 
marriase  of  this  son  and  the  legitimacy  of  nis  child  were  admitted 
in  the  broadest  and  fullest  manner  by  the  proponents  herein,  who- 
are  also  sons  of  the  testator. 

The  testator  disposes  of  his  entire  estate,  both  real  and  personal,. 
by  the  clauses  of  his  will  which  precede  this  "  item ;  conse- 
quently said  ^^  item ''  effects  a  disposition  of  no  part  of  his  estata 

A  will  is  an  instrument  which  disposes  of  one's  property,  to- 
take  effect  after  death,  and  should  not  oe  permitted  to  be  made  a 
vehicle  for  libel  or  contumely,  and  when  such  design  plainly  ap- 
pears from  the  context,  such  matter,  in  so  far  as  it  is  not  disposi* 
tive,  should  be  refused  probate  and  record. 

The  same  reasoning  would  apply  to  the  opprobrious  designa- 
tion of  a  beneficiary  in  a  will.  A  beneficiary  ought  not  to  be 
compelled  to  take  a  legacy  cum  onere.  The  opprobrious  designa- 
tion should  not  be  probated  or  recorded;  the  dispositive  words 
only  should  be  admitted. 

I  have  been  unable  to  find  any  case  in  this  state  in  which  this 
point  has  been  passed  upon,  but  there  have  been  cases  elsewhere 
which  establish  that  probate  of  part  of  a  properly  attested  will 
may  be  decreed  while  the  rest  is  rejected,  ana  it  would  appear 
that  something  superfluous  may  be  expunged  from  a  properly 
executed  will,  though  the  right  to  insert  words  or  reform  a  sen- 
tence Is  denied.  Schouler  on  Wills,  §  219;  Rhodes  v.  Rhodes^  L. 
R,  7  App.  Cas.,  192  :  Allen  v.  McPherson,  1  H.  L.  C,  208 ;  FatvcetC 
V.  Janes,  3  Phill.,  455 ;  Morns  v.  Stokes,  21  Ga.,  552. 

After  referring  to  the  English  practice  of  excluding  portions  of 
a  will  from  probate  under  certain  conditions,  Redfield  on  Wills, 
Vol.  II,  p.  43  (ed.  1866),  says :  "  And  we  see  no  reason  why  the 
same  course  should  not  be  pursued  here.  But  it  has  been  held 
that  the  court  cannot,  even  with  the  consent  of  all  parties  inter- 
ested, expunge  from  the  probate  any  parts  of  the  will  which  con- 
stitute operative  portions  of  the  instrument  But  offensive  passages 
have  sometimes  been  allowed  to  be  omitted  from  the  probate,  when 
St.  Sep.,  Voi-  XLIV.        89 
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the  omission  does  not  change  the  legal  eflEecL"  In  re  Warinaby^ 
1  Robertson's  Eca  Rep.,  423 ;  see  also  1  Williams  on  Executors, 
^th  Am.  ed.,  p.  443,  and  cases  cited. 

Following  the  doctrine  of  these  authorities  it  seems  manifest  to 
me  that  as  this  "  item  "  contains  no  testamentary  disposition  and  is 
not  a  necessary  or  operative  part  of  the  will,  but  simply  casts  an  un- 
warranted slur  upon  an  innocent  child,  it  should  be  refused  pro- 
bate and  record. 

Let  decree  be  presented  accordingly. 


In  the  Matter  of  Ann  Eliza  OwKNa 
{Neu>  York  Common  PUas,  Special  Term,  Filed  February,  1892,) 

1.   LUKACY — SUPBRSBDEAS. 

The  court  has  no  power  after  the  death  of  a  lunatic  to  supersede  the 
commission  of  lunacy  on  the  ground  that  she  had  been  restored  to  reason. 

U.  Same— TKATEBfiB. 

But  the  death  of  the  lunatic  is  no  obstacle  to  a  traverse  of  the  inquisition 
by  a  grantee  whose  conveyance  is  invalidated  by  the  inquisition. 

Motion  to  confirm  report  of  referee. 

George  Bliss,  for  the  motion ;    W.  Tazewell  Fox,  contra 

Pryor,  J. — On  the  27th  day  of  May,  1873,  in  a  proceeding  de 
lunatico  inquirendo,  Ann  Eliza  Owens  was  duly  adjudged  a  luna- 
tic, and  a  committee  appointed  of  her  person  and  estate.  On  the 
1st  July,  1890,  the  said  Ann  Eliza  Owens  conveyed  real  property 
of  considerable  value  to  the  Church  of  St  Francis  Xavier,  and 
shortly  thereafter  died.  Upon  a  petition  setting  forth  that  the 
said  Ann  Eliza  Owens  had  ceased,  on  the  1st  of  July,  1890,  to  be 
a  lunatic,  the  Church  of  St  Francis  Xavier  applied  for  the  ap- 
pointment of  a  referee  to  take  proof  and  report  as  to  the  fact  of 
the  recovery  of  said  Ann  Eliza  Owens ;  and  prayed  that,  if  such 
recovery  be  established,  "the  adjudication  and  inquisition  be  an- 
nulled, vacated  and  set  aside."  Accordingly,  a  referee  was  ap- 
pointed ;  and  upon  testimony  as  to  the  mental  condition  of  said 
Ann  Eliza  Owens,  he  reported  that,  at  the  time  of  the  convey- 
;ance  to  the  Church  of  St  Francis  Xavier,  "she  was  mentally  ca- 
pable of  acting  and  fully  understood  and  comprehended  its  effect;" 
and  he  recommended  tliat  the  prayer  of  the  petition  be  granted, 
«nd  that  the  adjudication  of  lunacy  against  said  Ann  Eliza  Owens 
be  annulled,  vacated  and  set  aside.  On  this  report  and  the  ac- 
companying evidence  the  Church  of  St  Francis  Xavier  now 
moves  that  the  said  adjudication  of  lunacy  be  vacated  and  set 
aside.  An  heir-at-law  of  the  said  Ann  Eliza  Owens  opposes  the 
motion ;  and  demands,  on  the  contrar}',  that  the  oi-der  appointing 
the  referee,  and  all  proceedings  under  it,  be  vacated  and  set  aside. 

That  there  is  no  logical  or  legal  connection  between  the  sanity 
of  Ann  Eliza  Owens  on  the  1st  July,  1890,  and  the  validity  of 
the  inquisition  of  lunacy  on  the  27th  May,  1873,  is  sufficiently 
•obvious.  For  impeaching  the  original  valiaity  of  that  inquisition, 
it  was  requisite  to  impugn  its  regularity,  or  to  establish  the  then 
mental  competency  of  the  alleged  lunatic.     True,  upon  her  res- 
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loration  to  sanity,  the  inquisition  and  judgment  of  lunacy  might 
have  been  superseded;  and  that  such  is  the  object  of  the  present 
proceeding  is  apparent  upon  the.  terms  of  the  petition  by  which  it 
was  initiated,  as  well  as  of  the  prayer  for  relief. 

Viewing  the  proceeding,  then,  as  an  application  to  supersede  the 
commission  of  lunacy  on  the  ground  of  subsequent  recovery,  the 
death  of  the  lunatic  interposes  an  insurmountable  bar  to  its 
maintenance.  The  petition  for  a  supesedeiis  must  proceed  from  the 
lunatic  himself,  and  upon  his  allegation  that  he  has  recovered  his 
sensea  Ex  parte  Rogers^  1  Halst  Ch.,  N.  J.,  46;  Ex  parte  Bumptoriy 
Moseley,  78;  Ex  parte  Ilanks,  3  Johns.  Ch.,  567;  Ex  parte  Stanleyy 
2  Vesey,  Sr.,  25.  And  the  lunatic  must  be  accessible,  so  that  the 
court  may  ascertain,  by  a  personal  examination,  whether  he  be 
restored  to  sanity.  Shelford  on  Lunacy,  §  11,  pages  279-282 ; 
OrdronaUx  on  Lunacy,  title  5,  p.  256.  The  Code,  too,  unequi- 
vocally implies  the  existence  of  the  lunatic  at  the  time  the  in- 
quisition is  superseded,  by  providing  (§  2343)  that  "where  he  be- 
comes competent  to  manage  himself  or  his  affaii-s,  the  court  mu^t 
make  an  order  requiring  the  committee  to  restore  to  him  his  prop- 
erty," and  by  prescribing  (§  2344)  that  "where  he  dies, the  power 
of  the  committee  ceases,  and  his  property  must  be  administered 
and  disposed  of,  as  if  a  committee  had  not  been  appointed."  In* 
deed,  in  the  very  nature  of  the  thing,  as  an  adjudication  of  the 

f>resent  capacity  of  the  person,  a  supersedeas  of  an  inquisition  of 
unacy  assumes  that  the  person  so  adjudged  to  be  competent  to 
the  management  of  himself  and  his  aflEairs  is  not  dead,  but  still 
lives. 

It  results,  therefore,  that  the  court  has  no  power  to  si^persede 
the  commission  of  lunacy  against  Ann  EUza  Owens  upon  the 
ground  that  since  the  inquisition  she  has  been  restored  to  reason, 

I  own  my  inability  to  perceive  the  analogy,  suggested  by  the 
ingenious  counsel  for  petitioner,  between  vacating  an  inquisition 
of  lunacy  and  decreeing  satisfaction  of  a  iudgment  But,  how- 
ever it  be,  the  law  has  prescribed  the  method  of  declaring  satis- 
fied an  inquisition  of  lunaxjy,  namely,  by  superseding  it,  and  that 
we  have  seen  is  unattainable  after  the  death  of  the  lunatic. 

It  does  not  follow,  however,  that  the  petitioner  is  altogether 
remediless.  Claiming  as  grantee  for  value  from  the  alleged  lunatic, 
affirming  that  at  the  time  of  the  conveyance  she  was  perfectly 
competent  to  its  execution,  and  conceding  the  technical  nullity  of 
the  deed  because  of  the  inquisition,  the  petitioner  presents  a  clear 
case  for  the  exercise  of  whatever  power  the  court  may  possess  to 
redress  the  grievance  of  which  complaint  is  mada  Such  power  the 
court  has  and  may  exert  by  means  of  a  traverse  of  the  inquisition^ 
By  this  proceeding  the  present  condition  of  the  lunatic  is  not  ques- 
tioned, but  her  insanity  at  the  time  of  the  inquisition^  or  its  regularity, 
is  challenged  and  the  issue  so  raised  is  tried  by  a  jury,  by  the  court, 
or  by  a  referee.  Such  a  proceeding  need  not  be  instituted  by  the 
lunatic,  but  a  grantee  whose  conveyance  is  invalidated  by  the  in- 
quisition will  be  permitted  to  traverse  it,  on  stipulating  to  be  bound 
by  the  final  decision  \\\QvemyYaugerY.Shinner^  1  McCart  (N.  J.),. 
389;  ExparteChristie^  5  Paige,  242;  Medlock  v.  Chghurriy  1  Rich.  Eq.^ 
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<S.  C),  477;  Ex  pari^  Giles,  11  Paige,  243.  As  to  the  practice  upon 
£uch  proceeding,  see  further  Clapp's  case,  20  How.,  385;  Ex  parte 
Tracy,  1  Paige,  580;  In  re  Russell^  1  Barb.  Ch.,  38 ;  McQinnis  v. 
(hmm.,  74  Pa  St,  245 ;  Rogers  v.  WaVcei',  6  id.,  871;  Ludwick 
V.  Comm.,  18  id.j  175 ;  Leckey  v.  Cunningham,  66  id.,  373 ;  EiU 
V.  Day,  34  N.  J,  Eq.,  150.  Obviously,  as  the  traveree  does  not 
question  the  present  condition  of  the  lunatic,  and  as  she  is 
represented  by  ner  heirs,  her  decease  opposes  no  obstacle  to  the 
proceeding. 

Should  the  church  of  St  Francis  Xavier  choose,  by  an  amended 
or  original  petition,  to  tmverse  the  inquisition  by  allegations  im- 
peaching its  validity,  e.  g,,  want  of  notice  to  the  lunatic,  the  pro- 
•ceeding  will  be  entertained. 

Petitioner's  motion  to  confirm  denied,  with  ten  dollars  costa 
The  motion  to  vacate  the  proceeding  denied,  without  costs,  and 
with  leave  to  petitioner  to  amend  as  indicated. 

William  Paine,  App'lt,  v.  Elizabeth  W.  Aldrich,  Impl'd, 

Resp^» 

{Court  of  Appeali,  Filed  Ajnil  IS,  1S9£,) 

1.  Deed— VALmmr— CAPAcrrT. 

The  mere  fact  that  a  grantor  was  ninety-two  years  of  age;  that  he  had 
many  physical  infirmities  due  to  his  advanced  years,  with  the  consequent 
impairment  of  the  mental  faculties,  will  not  justify  setting  a  deed  aside 
because  of  incapacity,  where  the  evidence  shows  that  he  had  such  mental 
capac'ty  at  the  time  of  the  execution  of  the  deed  that  he  could  collect  in 
his  mind  without  prompting  all  the  elements  of  the  transaction  and  retain 
them  for  a  sufficient  length  of  time  to  perceive  their  obvious  relations  to 
each  other  and  to  form  a  rational  judgment  in  regard  to  them. 

IB.  Same— EvmBNCE— Expert. 

A  layman  cannot  properly  give  an  opinion  as  to  the  mental  capacity  of 
a  ^ntor,  or  as  to  whether  he  was  rational  or  irrational,  even  when  such 
opinion  may  be  based  upon  specific  acts  and  conversations  and  his  personal 
observations.  He  may  state  the  acts  and  conversations  of  which  he  bad 
personal  knowledge  and  then  be  permitted  to  say  whether  in  his  judgment 
such  acts  and  conversations  were  rational  or  irrational  or  were  those  of  a 
rational  or  irrational  person. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  of  special  term,  dismissing 
complaint  upon  the  merits. 

L.  Laflin  Kellogg,  for  app'lt ;   Geo.  Putnam  Smith,  for  resp't 

Maynari),  J. — Tlie  plaintiff,  as  one  of  the  principal  legatees 
and  devisees  in  the  will  of  his  grandfather,  John  Paine,  seeks  to 
set  aside  a  conveyance  made  by  the  testator  May  28,  1885,  six 
months  before  his  death,  by  which  he  conveyed  to  Elizabeth 
Noble  ceilain  valuable  real  estate  in  New  York  city  between 
Sixty-third  and  Sixty-fourth  streets  and  Tenth  and  Eleventh  ave- 
nues, and  at  the  time  of  the  estimated  value  of  $250,000,  but 
upon  which  there  was  a  mortgage  of  $70,000.  The  deed  is 
assailed  upon  the  alleged  ground  that  the  grantor  was  non  compos 
-mentis  at  the  time  of  its  execution.     The  consideration  of  the  con- 

>  Affirming  38  St.  Rep.,  402.      • 
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veyance  was  the  grant  to  Paine  by  Mrs.  Noble  of  certain  premises 
on  Fifty -seventh  street  in  the  same  city,  occupied  as  an  apart- 
ment house,  known  as  **  The  Grenoble,^'  which  was  estimated  in 
the  exchange  to  be  worth  $600,000,  and  upon  which  there  was  a 
mortgage  of  $300,000,  and  upon  which  Paine  executed  to  Mra 
Noble,  at  the  time  of  the  conveyance  to  him,  a  second  mortgage 
of  $70,000. 

This  action  was  commenced  June  4,  1889.  Mrs.  Noble  mort- 
^iged  the  Sixty-third  street  property  to  the  Mutual  Life  Insurance 
-Company  soon  after  its  conveyance  to  her,  and  on  June  13,  1885, 
conveyed  the  premises  to  one  William  B.  Coates.  It  seems  to 
have  been  unimproved  property  and  was  divided  up  into  several 
lots  and  portions  of  it  conveyed  to  diflferent  persons  and  mortgages 
«iven  and  foreclosed.  On  April  8,  1889,  the  defendant  Elizabeth 
\V.  Aldrich  became  the  purchaser  of  a  portion  of  the  premises 
for  the  consideration  of  $800,000,  subject  to  a  mortgage  to  the 
Mutual  Life  Insurance  Company  of  $100,000.  It  is  not  claimed 
that  she  had  any  notice  or  knowledge  of  the  alleged  mental  in- 
-competency  of  John  Paine  when  he  executed  the  deed  to  Mi-a 
Noble  in  1885.  All  the  transactions  relating  to  this  property  are 
matters  of  public  record  and  presumably  the  plaintiff  had 
knowledge  tnat  the  grantees  of  John  Paine  were  dealing  with  it 
as  if  they  had  an  unimpeachable  title,  and  that  innocent  purchasers 
were  making  investments  upon  the  faith  of  such  title,  and  no  ob- 
jection is  shown  to  have  been  made  by  him  or  any  claim  pre- 
ferred that  the  deed  to  Mrs.  Noble  was,  for  any  reason,  void;  and 
no  explanation  has  been  made  of  his  conduct  in  delaying  to  bring 
this  action  for  a  period  of  over  three  years  and  six  months  after 
his  grandfather's  death  It  appears  tnat  tlie  mortgage  upon  the 
-Grenoble  property,  given  by  John  Paine  as  a  part  of  the  consid- 
eration of  the  excnange  of  property,  was  foreclosed  in  1886. 
Presumably  his  executors  ana  devisees,  including  the  plaintiff, 
were  made  parties.  Whether  any  defense  was  intei-posea  by  the 
plaintiff  does  not  appear,  except  inferentially.  The  plaintiff  put 
m  evidence  a  notice  ot  appeal  from  an  order  in  the  foreclosure 
.action  denying  a  motion  made  by  him  to  open  the  judgment 
therein.  It  is  evident  that  the  same  facts  which  would  have  sus- 
tained this  action  to  set  aside  the  deed  to  Mrs.  Noble  would  have 
<jonstituted  a  defense  to  the  foreclo;5ure  action. 

The  plaintiff  in  his  complaint  alleges  a  conspiracy  between 
William  Noble,  Elizabeth  Noble  and  one  Sears,  the  agent  of  John 
Paine,  by  means  of  which  the  execution  of  this  deed  was  pro- 
•cured,  and  in  consequence  of  which  the  grantor  an<l  his  heirs  and 
legatees  suffered  loss  and  damage  to  the  amount  of  $180,000. 
There  is  no  allegation  that  the  parties  to  this  conspiracy  are  insol- 
vent or  unable  to  make  restitution,  or  that  the  plaintiff  has  not  an 
adequate  legal  remedy  by  means  of  which  he  might  recover  the 
value  of  the  property  lost^  without  recourse  to  innocent  purchasers. 

While  all  these  circumstances  may  not  operate  as  a  bar  to  a 
recovery  here,  they  may  and  should  be  taken  into  account  by  a 
<X)urt  of  equity,  and  are  of  such  a  character  as  to  require  clear  and 
coQclosive  proof  of  the  mental  incapacity  of  plaintifTs  testator 
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when  the  act  in  question  was  dona     Such  proofs,  we  think,  were 
not  furnished. 

It  is  true  it  was  shown  that  Mr.  Paine  was  ninety-two  years  of 
age ;  that  he  had  many  physical  infirmities,  due  to  his  advanced 
years,  with  the  consequent  impairment  of  the  mental  faculties ; 
but  witnesses  of  equal  cre<libiJity  differ  widely  as  to  the  extent  of 
this  impairment  Even  raiich  of  the  testimony  of  plaintiff's  wit- 
nesses is  susceptible  of  conflicting  inferences  upon  this  point  This 
court  cannot  discuss  or  weigh  the  evidence.  We  can  only  look 
into  it  for  the  purpose  of  determining  whether  it  was  sufficient  to 
pi-esent  an  issue  oi  fact  for  the  decision  of  the  trial  court  We 
have  done  so,  and  are  satisfied  that  enough  was  shown  to  support 
tlie  conclusion  that  the  grantor  had  such  mental  capacity  at  the 
time  of  the  execution  of  the  deed  that  he  could  collect  in  his  mind 
without  prompting  all  the  elements  of  the  transaction  and  retain 
tliem  for  a  sufficient  length  of  time  to  perceive  their  obvious  re- 
lations to  each  other,-  ana  to  form  a  rational  judgment  in  r^ard 
to  them. 

We  have  carefully  examined  the  exceptions  taken  to  the  ex- 
clusion and  admission  of  evidence  offered  upon  the  trials 
and  are  of  the  opinion  that  no  such  errors  were  committed 
as  to  require  a  new  trial  of  the  action.  Much  of  the  matter  ex- 
cluded related  to  the  conclusions  or  opinions  of  non-expert  wit- 
nesses, and  was  clearly  inadmissible.  The  question  put  to  the 
witness  Cornish  was  not  brought  within  the  rule  laid  down  by 
this  court  in  Holcomb  v.  Holoornb^  95  N.  Y.,  316,  and  kindred 
casea  The  witness  had  testified  to  some  extended  conversations 
with  Mr.  Paine,  comprising  negotiations  for  a  business  transac- 
tion of  an  important  character,  and  had  stated,  with  some  detail, 
what  he  had  observed,  what  had  been  said  and  what  Mr.  Paine 
did ;  and  he  was  then  asked  :  "  From  his  acts  that  you  saw  there 
in  your  conversation  with  him,  what  opinion,  if  any,  did  you 
form  as  to  his  mind  ?" 

Objection  was  made  and  sustained,  when  this  question  was 
asked:  '*  Taking  into  consideration  these  facts  that  you  have 
stated  here  in  your  testimony  to-day,  which  you  learned  from 
your  contact  with  Mr.  Paine  and  from  his  couvei-sations  with 
you,  what  impression  did  he  give  you  as  to  whether  or  not  he 
was  rational  or  irrational?"  An  objection  to  this  question  was 
also  sustained.  The  court  then  put  the  following  question : 
"  From  the  conversations  you  had  with  him  and  fmm  his  actions, 
his  acts  in  your  presence,  were  those  conversations  or  those  acts 
those  of  a  rational  or  an  irrational  man  ?  "  which  the  witness 
answered  in  his  own  way. 

The  trial  court  applieii  the  correct  rule  in  regard  to  this  class  of 
evidence.  The  witness  was  a  layman  and  could  not  properly  give 
an  opinion  as  to  the  mental  capacity  of  the  grantor,  or  as  to  whether 
he  was  rational  or  irrational,  even  when  such  opinion  might  be 
based  upon  specific  acts  and  conversations  and  his  personal  ob- 
servations. He  could  state  the  acts  and  conversations  of  which 
he  had  personal  knowledge,  and  then  be  permitted  to  say 
whether  in  his  judgment  such  acts  and  conversations  were  rational 
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or  irrational,  or  were  those  of  a  rational  or  irrational  person.  This 
is  the  extent  to  which  any  of  the  cases  have  gone  and  the 
tendency  is  to  limit  rather  than  enlarge  the  rule ;  because  even  in 
its  present  form  it  is  an  infringement  of  the  fundamental  law  of 
evidence  that  a  witness,  who  is  not  an  expert,  shall  not  be  per- 
mitted to  testify  to  his  conclusions  or  opinions  as  to  au  issuable 
fact 

There  was  no  reviewable  error  in  the  refusal  of  the  oourt  to 
postpone  the  trial  of  the  issue  between  the  plaintiff  and  the  de- 
fendant Aldrich  until  other  defendants  had  been  served  and  their 
time  to  plead  had  expired.  It  was  a  matter  relating  to  the  con- 
duct of  the  action  which  rested  entirely  in  the  discretion  of  the 
«court  to  which  the  application  was  made.  Sufficient  time  bad 
elapsed  since  the  comencement  of  the  action  to  enable  the  plaint- 
iff, with  the  exercise  of  due  diligence,  to  procure  service  upon  all 
the  necessary  parties. 

The  defendant  Aldrich  had  not  been  made  a  party,  and  she  was 
compelled  for  her  own  protection  to  apply  to  be  brought  in.  The 
existence  of  X\\q, lis  pendens  seriously  obstructed  her  disposition  of 
the  property.  She  had  title  to  only  a  pai't  of  the  premises  in- 
volved in  the  action,  and,  according  to  the  allegations  of  the  com- 
plaint was  the  only  person  interested  in  the  event  thereof  who 
stood  in  the  attitude  of  an  innocent  purchaser.  The  judgment 
-does  not  conclude  the  plaintiff  as  to  any  other  party,  or  as  to  the 
residue  of  the  property,  nor  is  the  lis  pendens  cancelled  or  dis- 
charged, except  as  to  the  defendant  Aldrich,  and,  therefore,  no 
substantial  right  of  the  plaintiff  was  invaded  by  compelling  him 
to  ;^o  to  trial  at  that  time. 

The  order  and  judgment  appealed  from  must  be  affirmed,  with 
costs. 

AU  concur,  except  Gray,  J.,  not  voting. 


Philip    D.    Wheatland,    Resp't,  v.   S.   Mobris  Pryor  and 
Charles  W.  Drake,  App'lts,* 

(CtmH  of  Appeals,  Filed  April  if,  1892.) 

1.  Afprai/^Refebbncb. 

In  an  action  by  a  stock  broker  against  a  firm  for  an  amount  claimed  to 
be  due  for  securities  purcliased  and  sold  for  it,  moneys  laid  out  by  plaintiff, 
and  moneys  received  by  defendants  for  his  use,  defendants  contended  that 
although  the  drafts  were  in  form  those  of  the  firm,  they  were  really  made 
in  order  to  enable  the  plaintiff  to  raise  money.  The  evidence  was  con- 
flicting, and  the  findings  of  the  referee  thereon  being  affirmed  by  the  gen- 
eral term,  are  conclusive  upon  this  court. 

•3.  Bills  and  Notes — Notice. 

On  May  28  defendant  P.  drew  a  draft  on  plaintiff  for  $1,700.  which  the 
latter  paid  as  a  loan  to  him  individually.  On  the  11th  of  June  plaintiff 
drew  on  P.  individually  a  draft  for  the  same  amoun  .  payable  to  himself, 
endorsed,  and  took  it  to  the  T.  Trust  Co..  which  endorsed  and  sent  it  to 
the  Nat.  Bank  of  the  Republic,  and  that  bank  on  presenting  it  for  pay- 
ment received  a  check  signed  by  P.  &  Co.,  mad«  payable  to  R.,  and  by  R. 
endorsed  to  said  bank.  Hdd,  that  the  knowledge  acquired  by  the  Bank 
of  the  Republic  when  it  rcipeived  the  firm  check  in  payment  of  the  draft 
upon  P.  individually  could  not  be  imputed  to  plaintiff. 

^  Affirming  88  St.  Rep.,  947. 
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Appeal  from  judgment  of  the  supreme  court,  general  term,  first 
department,  affirming  judgment  in  favor  of  plaintiff  entered  upon 
rq)ort  of  rcferee. 

George  C.  Holt^  for  app'lts ;  Michad  H.   OardozOj  for  resp^t 

Earl,  Ch.  J.— Between  October,  1887,  and  July,  1889,  the 
plaintiff  was  a  broker  in  Boston  and  the  defendants  were  a  firm 
of  brokers  doing  business  in  the  city  of  New  York,  and  during 
that  time  the  plaintiff  and  defendants  had  numerous  and  exten- 
sive dealings  with  each  other.  The  plaintiff  drew  numerous 
drafts  upon  the  defendants  and  they  drew  numerous  drafts  upon 
him.  The  firm  of  the  defendants  was  dissolved  in  the  latter  part 
of  June,  1889,  and  the  business  dealings  between  the  parties 
then  ceased.  The  plaintiff  thereafter,  in  Jiily,  commenced  this 
action,  claiming  that  upon  the  dealings  between  them  there  was 
the  sum  of  $11,000  due  to  him  from  the  defendants.  They  in 
their  answer  denied  that  they  were  indebted  to  him,  but  on  the 
contrary  claimed  that  there  was  a  small  balance  due  to  them. 
The  action  being  at  issue  was  refen'ed,  and  the  referee  foun.d  the 
sum  of  $9,587.68,  besides  interest,  due  the  plaintift 

There  is  no  dispute  that  the  sum  found  by  the  referee  in  favor 
of  the  plaintiff  was  due  to  him,  either  from  the  defendants  as  a 
firm,  or  from  the  defendant  Pryor  individually.  Upon  the  trial 
the  plaintiff  claimed,  and  gave  evidence  tending  to  show,  that 
that  sum  was  due  to  him  from  the  firm.  The  defendants  on  the 
<jontrary,  claimed,  and  gave  evidence  tending  to  show,  that  it  was 
due  from  Pryor  individually.  The  indebtedness,  found  by  the 
referee  was  created  by  drafts  drawn  by  the  defendants  in  their  firm 
name  upon  him  and  paid  by  him.  It  was  the  contention  of  the 
defendants  upon  the  trial  that,  although  these  drafts  were  in  form 
tlie'  drafts  of  the  firm,  they  were  caused  to  be  drawn  by  the  de- 
fendant Pryor  in  pursuance  of  an  arrangement  between  him  and 
the  plaintiff  to  effect  a  loan  by  the  plaintiff  to  him  individually, 
and  that  the  money  obtained  upon  the  drafts  was  a  loan  to  him 
individually.  The  evidence  as  to  these  drafts,  and  the  purpoee- 
for  which  they  were  drawn  was  conflicting,  and  upon  tne  con- 
flicting evidence  the  referee  found  that  the  money  was  advanced 
and  loaned  by  means  of  these  drafts  to  the  firm  and  that  the  firm 
became  indebted  to  him.  The  findings  of  the  referee  having  been 
affirmed  at  the  general  term  are  conclusive  upon  ua 

The  counsel  for  the  defendants  contends,  however,  that  the 
general  term  did  not  exercise  the  jurisdiction  which  it  undoubt- 
e<lly  possessed  to  review  the  findings  of  the  referee  upon  the  evi- 
dence, and  that  it  assumed  that  it  was  concluded  by  those 
findings,  and  he  reaches  this  conclusion  by  reading  the  opinion 
pronounced  at  the  general  term.  We  have  frequently  said  that 
we  cannot  look  at  the  opinion  read  in  the  court  below  for  the 
purpose  of  determining  whether  it  exercised  its  jurisdiction  or 
not  To  determine  that  question,  we  always  look  at  its  order  or 
judgement     Looking  there,  we  find  nothing  upon  the  subject 

Our  attention  is  called  to  several  exceptions  taken  during  the 
progress  of  the  trial  in  the  reception  and  exclusion  of  evidence. 
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We  have  given  them  careful  consideration  and  do  not  believe 
that  any  of  them  point  out  error  prejudicial  to  the  defendants. 
There  is  one  item,  however,  in  controvei-sy  between  the  parties 
to  which  we  will  give  particular  attention.  On  the  28th  day  of 
May,  1889,  the  defendant  Pryor  in  his  individual  name  drew  a 
<lraft  upon  the  pUiintiff  for  $1,700,  which  the  plaintiff  paid  as  a 
loan  to  him  individually.  On  the  11th  day  of  tTune  thereafter, 
for  the  purpose  of  procuring  repayment  of  the  loan  thus  made, 
the  plaintiff  drew  upon  Pryor  incnvidually  a  draft  for  $1,700, 
payable  on  demand  to  the  order  of  himself.  That  draft  he 
-endorsed  and  took  to  the  International  Trust  Company  of  Baston 
and  there  deposited  it  to  his.  credit,  and  the  trust  company 
endorsed  it  and  sent  it  for  deposit  to  its  credit  to  the  National 
Bank  of  the  Republic  of  New  i  ork,  and  the  Bank  of  the  Republic 
on  the  12th  day  of  June  presented  the  draft  for  payment  at  the 
clefendants'  office,  where  it  was  made  payable,  and  there  it 
received  a  check  in  the  following  form : 

"  Nevt  York,  Jum  12,  1889. 
"  Seaboard  National  Bank  pay  to  the  order  of  George  R  Rum- 
rill,  or  ourselves,  seventeen  hundred  dollars. 
^*  $1,700.  S.  Morris  Pryor  &  Co." 

Endorsed  upon  the  check  were  these  words :  •*  Pay  to  the  order 
of  the  Bank  of  the  Republia     George  B.  Rumrill." 

The  Bank  of  the  Republic  then  surrendered  the  draft  drawn 
bv  the  plaintiff  and  subsequently  obtained  payment  of  the  check. 
xhe  claim  of  the  defendants  is  that  the  Bank  of  the  Republic,  in 
presenting  the  draft  and  receiving  payment  thereof,  acted  as  the 
agent  of  the  plaintiff ;  that  when  it  took  the  firm  check  and  drew 
the  money  thei*eon  it  had  notice  that  the  firm  propei-ty  was  appro- 
priated to  pay  the  individual  debt  of  Pryor;  that  that  notice  was 
imputable  to  the  plaintiff,  and,  therefore,  that  the  funds  of  the 
firm  wert3  appropriated  to  the  knowledge  of  the  plaintiff  to  pay 
the  individual  debt  of  Pryor  to  himself;  that  he  thus  became  obli- 
gated to  refund  that  monev  to  the  firm,  and  that  the  defendants 
should,  therefore,  have  had  credit  for  that  amount  To  sustain 
his  contention  the  defendant's  counsel  cites  the  following  among 
other  authorities:  Dob  v.  Halsey,  16  Johns.,  38  ;  Elliott  v.  Dudley^ 
19  Barb.,  829 ;  Atlantic  State  Bank  v.  Savery,  82  N.  Y.,  299 :  Union 
Bank  v.  Underhill,  102  N.  Y.,  836;  2  St  Rep.,  48;  Rogers  v. 
Baichdor,  12  Petei-a,  229 ;  Moriarty  v.  Bailey,  46  Conn.,  592 ;  Ken- 
dal V.  Wood,  L  R,  6  Ex.,  243.  We  do  not  think  any  of  these 
authorities  are  applicable  to  this  case.  As  we  understand  the 
evidence  the  Boston  bank  took  this  draft  from  the  plaintiff  and 
gave  him  credit  therefor  in  its  account  with  him,  and  thus  it  be- 
came the  owner  of  the  draft,  and  thereafter  it  dealt  with  it  as  the 
owner  thereof  upon  its  own  account  The  plaintiff  received  the 
amount  of  the  draft  drawn  by  himself  upon  Pryor,  individually, 
not  from  the  firm,  but  from  the  trust  company  to  which  he  deliv- 
ered it,  and  thus  he  came  under  no  obligation  whatever  to  the 
St.  Rep.,  Vol.  XLIV.     •  40 
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defendaats  on  account  of  the  transaction.  For  this  conclusion,  if 
any  authority  were  needed,  the  case  of  Moriarty  v.  Bailey^  supra j. 
is  precisely  in  point  In  that  case  there  was  the  firm  of  Moriarty 
&  JBailey,*and  Moriarty  made  his  individual  note  payable  to  A. 
or  order,  and  A.  had  it  discounted  upon  his  endorsement  at  a. 
bank  and  Moriarty  paid  it  to  the  bank  when  due  out  of  partner- 
ship funds;  and  it  was  held  that  A.  was  not  chargeable  with  the 
partnership  funds  thus  used,  although  he  was  an  endorser  of  the 
note  and  interested  in  the  payment,  the  money  having  been  re- 
ceived by  the  bank  and  not  by  him.  Here  after  the  plaintiff 
transferred  this  draft  to  the  Boston  Trust  Co.,  he  could  be  made- 
liable  thereon  only  by  such  proceedings  as  would  charge  him  as  a. 
drawer  and  endorser  thereof. 

But,  further,  if  we  assume  that  the  plaintiff  employed  the 
Boston  Trust  Company  to  collect  the  draft  on  Pryor,  and  that 
the  Trust  Company  thus  became  his  agent  for  that  purpose,  thea 
the  Bank  of  the  Republic  became  the  agent  of  the  Trust  Com- 
pany and  not  of  the  plaintiff.  Allen  v.  Merchants'  Bank  of  Neto 
York,  22  Wend.,  215 ;  Commercial  Bank  of  Penn.  v.  Union  Bank 
of  New  York,  11  K  Y.,  208  ;  AyrauU  v.  Pacific  Bank,  47  id.,  570. 
The  Bank  of  the  Republic  dia  not  become  responsible  to  the 
plaintiff,  and  the  plaintiff  could  not  in  any  way  control  or  direct 
Its  conduct  in  the  discharge  of  the  duty  which  it  had  assumed  to 
Xhe  Trust  Company.  Therefore,  if  upon  the  facts  assumed  it 
knew  that  the  draft  drawn  by  Pryor  individually  was  paid  with 
finn  funds,  while  that  knowledge  could  be  attributed  to  its  princi- 
pal, the  Trust  Company,  it  could  not  be  attributed  to  the  plaint- 
iff, who  was  not  its  principal  The  reason  for  the  rule  which  im- 
putes knowledge  of  an  agent  to  his  principal  is  thus  stated  in 
Story  on  Agency,  §  100 :  "  Upon  general  principles  of  public- 
policy  it  is  presumed  that  the  agent  has  communicated  sucn  facts 
to  the  principal,  and  if  he  has  not,  still  the  principal  having  en- 
trusted the  agent  with  the  particular  business,  the  other  party  has- 
a  right  to  deem  his  knowledge  and  acts  obligatory  upon  the  prin- 
cipal, otherwise  the  n^lect  of  the  agent,  whether  designed  or  un- 
designed, might  operate  most  injuriously,  to  the  rights  of  such 
party. ^'  Now,  within  the  reason  of  this  rule,  could  the  construct- 
ive or  imputed  notice  of  the  Boston  Trust  Company,  it  having  no- 
actual  notice,  be  imputed  to  the  plaintiff?  There  can  be  no  pre- 
sumption that  it  communicated  to  the  plaintiff  knowledge  which 
it  did  not  have;  and  in  omitting  to  communicate  to  the  plaintiff 
knowledge  which  it  did  not  have  it  was  guilty  of  no  wrong  and 
no  neglect  of  duty.  The  rule  of  constructive  notice  to  a  princi"* 
pal  can  have  no  operation  whatever  in  a  case  where  the  agrnt 
nimself  has  not  received  actual  notice.  There  are  undoubtedly 
cases  where  an  agent  is  authorized  by  his  principal  to  em- 
ploy sub-agents,  and  where  the  nature  of  the  business  entrusted 
to  the  agent  is  such  that  it  must  be  assumed  he  was  authorized 
to  employ  sub-agents  for  the  principal,  and  in  such  cases  it  is  fre- 
quently true  that  both  the  agents  and  the  sub-agents  are  the  rep- 
resentatives of  the  principal,  and  the  knowledge  which  either  of 
them  acquired  in  the  business  may  be  imputed  to  the  principaL 
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But  here  it  is  settled  upon  abundant  authority  that  the  agent  em- 
ployed by  the  Boston  Trust  Company  to  collect  this  draft  had  no 
relation  whatever  to  the  plaintiff,  and  owed  a  duty,  not  to  the 
plaintiff,  but  solely  to  the  Trust  Company.  So  in  any  view  of 
this  case  the  knowledge  acquired  by  the  Bank  of  the  Kepublic 
when  it  received  the  firm  check  in  payment  of  the  draft  upon 
Pryor  individually  cannot  be  imputed  to  the  plaintiff.  The  plainr- 
tiff  in  the  end,  in  some  form,  received  his  money  from  the  Boston 
Trust  Company  in-  good  faith,  without  notice,  and  he  cannot  be 
made  to  account  for  it  to  the  defendants.  Sleplhens  v.  Board  of 
Hducaiion,  79  K  Y.,  183. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.  

Albert  M.  Crouter,  App'lt,  v.  Annie  E.  Crouter  et  ai, 
App'lts,  and  Ascher  Weinstein  et  al,  Resp'ts.* 

(Court  of  Appeals,  Filed  April  1£,  189S.) 

1.  PaBTITION— GUARDIAK  AD  LTTKM — JURISDICTION. 

Where,  io  an  action  of  partition,  an  order  appointing  a  guardian  ad 
litem  for  an  infant  defendant  is  entered  before  the  expiration  of  six  weeks 
after  personal  service  without  the  state,  it  is  a  nullity  and  no  jurisdiction 
is  acquired  of  the  person  of  the  infant. 

%   SaMB— PURCHi.8KR — MERCHANTABLE  TrTLE. 

While  the  judgment  is  not  absolutely  void,  as  the  service  upon  the  in- 
fants was  complete  December  12,  1890,  and  the  judgment  of  partition  and 
sale  was  not  entered  until  September  8, 1891,  yet  the  purchaser  at  a  par- 
tition sale  has  a  right  to  expect  and  demand  a  marketable  title,  and  one  free 
from  a  reasonable  doubt  as  to  its  validity,  and  will  not  be  compelled  to 
take  property  sold  in  an  action  where  such  defect  exists,  and  it  is  the  duty 
of  the  plaintiff  to  applv  for  the  necessary  relief  by  way  of  an  amendment 
of  the  proceedings  Defore  he  can  be  heard  upon  a  motion  to  compel  the 
purchaser  to  complete  his  purchase. 

Appeal  from  judgment  of  the  supreme  court,  general  term,  first 
department,  reversing  oirder  directing  purchasers  to  complete  a 
purchase  made  at  a  partition  sale. 

C  N,  Bovee^  Jr.^  and  Wrru  H,  Arnoux,  for  app'lt ;  Henry  A. 
Foster^  for  resp^ts. 

Maynard,  J. — The  purchaser  upon  the  partition  sale  in  this 
iwtion  objects  to  the  title  oflFered  upon  three  grounds.  1st  That 
the  affidavit  upon  which  the  order  was  granted  for  the  service  of 
the  summons  by  publication  upon  non-resident  defendants  was 
insufficient  to  confer  jurisdiction  on  the  j  ustice  granting  it  2d.  That 
the  bonds  of  the  guardians  ad  litem  do  not  conform  to  the  require- 
ments of  §  1536  of  the  Code ;  and,  8 A  That  the  order  appointing 
a  guardian  for  the  non-resident  infant  defendants  was  a  nullity, 
because  made  before  the  expiration  of  the  period  when  the  sub- 
stituted service  of  the  summons  upon  them  became  complete. 

The  first  and  second  objections  are,  we  think,  not  tenabla 
While  the  affidavit  upon  which  the  application  for  the  order  of 
publication  was  made  is  not  as  full  as  might  be  desired,  it  states 
sufficient  facts  to  uphold  the  finding  of  the  judge  to  whom  it  was 
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presented,  that  the  .plaintiff  would  be  unable,  with  due  diligence, 
to  make  personal  service  within  the  state.  Kennedy  v.  N,  Y,  L^ 
Ins,  (k  T.  Go.,  101  N.  Y.,  487. 

The  bondd  are  in  form  a  substantial  compliance  with  §  1586. 
They  are  executed  to  the  people,  and,  while  a  separate  bond  for 
each  infant  might  be  the  better  practice,  there  is  nothing  in  the 
statute  imperatively  requiring  it 

With  reference  to  the  thu-d  objection  we  have  reached  the  con- 
clumon  that  the  court  had  no  authority  to  appoint  a  guardian  ad 
litem  until  it  had  acquired  jurisdiction  of  the  person  of  the  infant 
defendants.  Such  seems  to  be  the  plain  inference  from  the  pro- 
visions of  §§  441  and  471  of  the  Code  when  read  together.  The 
latter  section  provides  that  where  the  infant  is  over  fourteen  years 
of  age  he  may  apply  for  the  appointment  of  a  guardian,  in  a  case 
like  the  present,  within  twenty  days  after  the  service  of  the  sum- 
mons is  complete,  as  prescribed  in  §  441 ;  which  does  not  occur 
where  personal  service  out  of  the  state  is  made,  pursuant  to  an 
order  for  publication,  until  the  expiration  of  a  time  equal  to  that 
prescribed  for  publication,  being  six  full  weeks  from  the  time  of 
service. 

The  infant  defendants  therefore  could  not  make  an  application 
for  the  appointment  of  a  guardian  until  forty-two  days  had 
elapsed  from  October  31,  1890,  when  personal  service  was  made 
without  the  state.  Before  that  time  the  court  had  acquired  and 
could  acquire  no  juidsdiction  of  them  for  such  a  purpose  and  they 
were  not  competent  to  waive,  by  any  affirmative  act,  the  re- 
strictive provisions  of  this  act. 

In  Ingersoll  v.  Mangam,  84  N.  Y.,  622,  it  was  held  by  thi^ 
court  that  a  guardian  ad  litem  can  only  be  r^ularly  appointed  for 
an  infant  defendant  after  service  of  the  summons  personally  or  by 
the  substituted  mode  as  prescribed  in  certain  specified  cases,  and 
that  this  was  clearly  implied  by  the  language  of  §  471.  Eefer- 
ring  to  the  provisions  of  the  section  the  court  say  (p.  625)  "  The 
application  in  both  cases  is  to  be  made  after  the  personal  or  sub- 
stituted service  of  the  summons  has  been  mada  The  order  for 
the  appointment  of  the  guardian  ad  litem  in  this  case  authorized 
the  guardian  appointed  to  appear  and  defend  the  action  in  behalf 
of  the  infant ;  but  the  difficulty  is  tfiat  the  order  was  unauthor- 
ized, because  the  court  had  no  jurisdiction  over  the  infant  or  to 
appoint  a  guardian  ad  litem,  when  the  order  was  made,  by  reason 
of  the  fact  that  the  infant  had  not  been  brought  in  and  the 
action  had  not  been  commenced  against  him  by  the  service  of 
the  summons,  which  is  the  statutory  mode  by  which  the  court 
acquires  jurisdiction  of  the  person  or  property  of  an  infant  TI.e 
appearance  by  the  guardian  was  not,  therefore,  an  appearance  by 
the  infant  and  was  not  within  §  424.  The  infant  was  incapable  of' 
consenting  to  such  appearance,  and  the  guardian  could  not  con- 
sent to  the  exercise  of  jurisdiction  over  him  by  an  appearance 
not  pi-eceded  by  the  service  of  process."  The  provisions  of  the 
Eevised  Statutes,  which  authorized  proceedings  for  the  appoint- 
ment of  a  guardian  ad  litem  of  an  infant  party  in  a  partition  suit 
before  service  of  process  upon  him,  were  all  repealed  upon  the 
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adoption  of  the  second  paxt  of  the  Code  of  Civil  Procedure,  by 
chapter  245  oi  the  Laws  of  1880,  and  the  Code  now  regulates  and 
controls  the  practice  in  such  cases.  A  uniform  method  of  pro- 
cedure was  established  for  the  appointment  of  guardians  for  in- 
fant defendants  in  all  actions  and  the  decisions  under  previous 
laws  upon  this  point  have  no  application  to  the  question  here  in- 
volved. The  order  appointing  the  guardian  ad  litem  was,  there- 
fore,  a  nullity  and  the  proceedings  in  the  action  must  be  viewed 
in  the  same  light  as  if  judgment  had  been  entered  without  the  ap- 

S ointment  or  appearance  of  a  guardian  for  the  infant  non-resident, 
efendants. 

But  the  judgment  is  not  absolutely  void.  The  service  upon, 
the  infants  was  complete  on  December  12,  1890,  and  the  judg- 
ment of  partition  and  sale  was  not  entered  until  September  3^ 
1891.  The  court  then  had  jurisdiction  of  the  subject  matter  and 
of  the  persons  of  all  the  defendants,  but  the  infants  not  being 
competent  to  plead  in  their  own  behalf,  and  no  valid  appointment 
of  a  ffuardian  to  represent  them  having  been  made,  they  had  not 
had  their  full  day  m  court  when  the  judgment  was  entered,  and 
its  entry  was  premature.  It  is  voidable,  however,  only  at  their 
election  and  upon  their  application  when  seasonably  made.  Mc- 
Murray  v.  McMurrayy  66  N.  Y.,  175 ;  Feitner  v.  Boeger^  14  Daly^ 
470;  15  St  Eep.,  377.  The  defect  is  also  curable  if  the  proper 
proceedings  are  taken  for  that  purpose.  But  the  burden  of  caus- 
ing the  necessary  steps  to  be  taken  to  conclude  the  defendants  in 
this  action  cannot  be  cast  upon  the  purchaser  at  the  sala  He  has^ 
a  right  to  expect  and  demand  a  marketable  title  and  one  free 
from  a  reasonable  doubt  as  to  its  validity.  Jordan  v.  Poillon,  77 
K  Y.,  518:  Fleming  v.  Bumham,  100  id.,  1;  Miller  v.  Wright^, 
109  id.,  194;  14  St  Rep.,  811. 

The  plaintiflE  is  bound  to  see  that  the  action  has  been  brought 
and  prosecuted  in  accordance  with  the  provisions  of  law  r^ulat- 
iog  tne  procedure  in  such  cases,  and  if  an  essential  act  has  been 
omitted  or  unseasonably  taken,  which  may  render  the  judgment 
ineffectual  as  to  any  of  the  parties  in  interest,  it  is  his  duty  to 
apply  for  the  necessary  reliei  by  way  of  an  amendment  of  the 
proceedings  before  he  can  be  heard  upon  a  motion  to  compel  the 
purchaser  to  complete  his  purchase. 

The  order  appealed  from  must,  therefore,  be  affirmed,  with 
Gosta 

All  concur. 

Warren  D.  Fisher,  Applt,  v.  The  Village  of  Cambridge^ 

Eesp't' 

{Court  ofAppedU,  Filed  Apf^l  19,  189S,) 

1.  HieHWATB— BRmoBS — Neglioence. 

Where  defendant  built  a  foot  bridge  in  such  a  way  and  in  such  close 
proximity  to  the  highway  bridge  as  apparently  to  form  a  part  of  that 
structure  and  seemingly  to  be  as  strong  as  any  portion  thereof,  and  yet 
negliffently  omitted  to  in  any  way  guard  it  from  use  as  part  of  such  high- 
way bridge,  and  also  negligently  omitted  to  build  it  strong  enough  to  sup- 

>  Berening  86  St.  Rep. ,  1019. 
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port  the  weight  which  might  under  such  circumstances  be  expected  to  lie 
placed  upon  it,  one  injur^  while  drivinfi:  thereon  is  entitled  to  recover, 
provided  he  satisfies  the  jury  that  he  was  himself  ignorant  of  the  fact  that 
the  bridge  was  only  a  foot  bridge  and  not  intended  for  the  use  of  horses 
and  vehiclea,  and  there  was  nothing  about  the  place  which  would  suggest 
an^  danger  to  a  reasonably  careful  and  prudent  man  from  driving  on  the 
bndge  at  the  point  he  did  and  with  the  load  he  had. 

H.  Same— Violation  op  yillagb  ordinance. 

There  must  be  some  natural  and  reasonable  connection,  as  cause  and 
effect,  between  the  violation  of  a  municipal  ordinance  and  the  happening 
of  an  accident,  before  such  violation  can  furnish  any  defense  to  an  action 
therefor.  It  cann(;t  be  said  to  contribute  to  the  accident,  unleas  the  latter 
is  the  natural  and  proximate  result  following  such  violation,  or  unless  the 
violation  contributed  in  some  appreciable  degree  as  a  part  of  the  proxi- 
mate cause  of  the  injury. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
third  department,  afSrming  judgment  in  favor  of  defendant 
Charles  N.  Davison,  for  app'lt ;  D.  M.  Wesifall,  for  resp't 

Peckham,  J. — Prior  to  the  passage  of  the  act  incorporating  de- 
fendant there  had  been  a  bridge  spanning  the  creek  which  crosses 
Main  street  at  nearly  right  atigles.  Main  street  runs  about  east 
and  west  This  bridge  was  erected  and  kept  in  repair  at  tlie  ex- 
pense and  by  ^^^  authorities  of  the  town,  within  the  limits  of 
which  the  village  was  situated.  The  bridge  was  in  effect  a  con- 
tinuation of  Main  street  In  1866  the  defendant  was  incorporated  ■ 
iis  a  village,  and  its  trustees  were  made  highway  commissioners, 
with  general  power  over  sidewalks,  roads  and  foot  bridges,  but 
not  over  highway  bridges.  Acting  under  their  authority,  the 
trustees  built  what  is  termed  a  foot  bridge  over  the  same  creek. 
They  built  it  by  constructing  on  each  side  of  this  highway  bridge 
anotner  bridge,  and  each  of  these  bridges  which  they 
thus  built  was  about  twelve  or  thirteen  feet  wide,  and  almost 
the  same  span  as  the  original  bridge,  which  was  about  twenty- 
eight  feet  wide.  The  space  covered  by  the  original  highway 
bridge  and  bv  these  side  bridges  was  thus  about  fifty-two  or  fifty 
four  feet,  and  was  in  effect  of  the  whole  width  of  Main  street,  in- 
cluding sidewalks.  There  was  in  this  way  added  to  the  original 
bridge  thirteen  feet  on  each  sida  It  is  <5laimed  on  the  part  of  the 
village  that  this  addition  was  plainly  a  foot  bridge  intended  solely 
for  the  use  of  foot  passengers,  and  so  known  to  oe  by  the  plaint- 
iff. The  defendant  further  contends  that  it  had  no  power  to  build 
any  other  than  a  foot  bridge,  and  that  it  was  not  guilty  of  negli- 
gence in  building  a  foot  bridge  strong  enough  only  for  foot  pas- 
sengers. Also,  that  plaintiff  was  guilty  of  negligence  which 
contributed  to  the  injury  by  driving  unnecessarily  upon  the  foot 
bridge  when  he  was  fully  aware  of  its  character. 

The  creek,  which  was  spanned  by  the  bridge,  had  a  course  of 
about  north  and  south,  while  the  closely  settled  part  of  the  vil- 
Jage  lay  on  the  east  side  of  the  bridge. 

There  was  evidence  in  the  case  tending  to  show  the  following 
facts:  Main  street  had  no  curb  at  either  side.  Instead  of  a  paved 
gutter  there  was  on  the  south  side  of  the  street  and  north  of  the 
south  sidewalk  a  sort  of  gutter  way,  which  was  a  continuation  of 
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the  street  or  road.  The  road  rounded  gradually,  being  higher  in 
the  center,  and  the  gutter  was  simply  the  edge  of  the  road,  as  it 
met  the  plane  of  the  sidewalk  on  the  soutn  and  there  was  no^ 
abrupt  breaking  away.  It  was  perfectly  easy  for  teams  to  drive 
across  it  one  way  or  the  other. 

Both  of  these  foot  bridges,  as  has  been  said,  joined  and  were 
built  up  against  and  substantially  formed  a  part  of  the  old  high- 
way bndge. 

The  south  curb  line  of  Main  street,  if  extended  across  the 
bridge,  would  tal^e  in  about  four  feet  of  the  north  end  of  the  foot 
bridge,  or,  in  other  words,  the  foot  bridge  projected  into  the  street 
line  about  that  distance.  The  balance  of  the  foot  bridge  was  a 
continuation  of  the  line  of  the  south  sidewalk.  The  line  of  de- 
inarkation  between  the  so-called  foot  bridge  and  the  highway 
bridge  was  not  distinct  The  highway  bridge  was  higher  by  the 
thickness  of  one  plank,  from  oi^  to  three  inches,  than  was  the 
foot  bridge.  There  was  nothing  else  to  show  where  one  bridge 
ended  ana  the  other  commenced.  The  general  appearance  of  the 
whole  bridge  was  that  it  was  safe  for  general  use  and  for  driving 
with  whatever  load  was  necessary.  The  part  the  plaintiflE  drove 
on  was  level,  or  nearly  so,  with  the  old  bridge ;  there  were  plank 
on  both  bridges,  and  nothing  on  them  but  dust  and  dirt  There^ 
was  nothing  to  show  where  the  foot  bridge  commenced  and  the 
rood  bridge  ended,  for  the  line  of  the  difference  in  height  between 
the  two  was  within  the  lines  of  the  street  The  plaintiff  did  not 
know  that  one  part  was  a  foot  bridge  only  and  the  other  part  a 
road  bridge,  although  he  knew  that  the  part  designated  on  the 
trial  as  a  foot  bridge  was  the  only  place  that  pedestrians  usually 
crossed  and  that  it  was  built  for  that  purpose,  that  ic,  of  furnishing 
pedestrians  a  place  to  cross,  but  both  bridges  were  on  a  level  and 
ne  had  never  neard  that  one  part  of  the  bridge  was  stronger  than 
the  other  part,  and  from  appearances  one  was  just  as  safe  to  drive 
on  as  the  other. 

He  did  know  that  one  part  of  the  bridge  was  under  the  super- 
vision of  one  set  of  man  and  the  other  under  the  supervision  of 
another  set  of  men.  He  knew  that  by  seeing  different  men  work- 
ing on  the  bridge  During  the  time  plaintiff  lived  in  Cambridge 
(fl  period  of  some  yeara)  he  had  seen  other  people  frequently 
drive  over  the  foot  oridge  part,  and  it  was  plain  to  bo  seen  teams 
had  so  driven  over  it  Tracks  of  the  wagons,  marks  of  the  horses 
and  their  droppings  could  be  there  seen  on  the  planks.  These 
tracks  and  marks  were  plain  to  be  seen  on  the  planks  at  or  very 
near  the  point  where  plaintiff  went  on  the  briage.  And  it  was 
plain  that  teams  had  been  continually  driving  over  that  part 

Upon  this  evidence  we  think  a  case  would  have  been  made  for 
the  jury  if  plaintiff  had* driven  along  the  highway  and  entered 
upon  tne  bridge,  and  had  been  injur^  by  the  falling  of  the  foot 
bridge  part  consequent  upon  his  driving  upon  that  portion.  It 
would  be  a  question  for  the  jury  whether  tne  defendant  were  not 
gailty  of  n^ligence  in  building  its  foot  bridge  so  near  as  in  ap- 
pearance to  make  substantially  an  addition  to  and  a  part  of  the 
old  highway  bridge,  without  taking  precautions  to  build  it  strong 
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enough  to  bear  the  loads  which  persons  might  naturally  place 
upon  it  in  ignorance  that  it  was  not  a  part  of  what  it  seemed  to 
be  and  who  were  equally  ignorant  that  it  was  designed  only  for 
foot  passengers.  W  hether  a  plaintiff  in  such  case  were  himself 
guilty  of  any  negligence  if  even  without  absolute  necessity  he 
permitted  his  wagon  wheels  to  drop  from  the  upper  plank  of  the 
highway  bridge  the  distance  of  an  inch  or  two  to  the  lower  plank 
of  the  foot  bridge,  and  in  consequence  suffered  injury  by  the 
falling  of  the  foot  bridge,  is  a  question  which  could  not  be  de- 
termined by  the  judge  in  the  affirmative.  It  may  be  entirely  true 
that  defendant  had  no  legal  right  to  build  a  highway  bridge  Its 
liability  does  not  flow  from  the  fact  of  its  attempting  to  build 
fluch  a  bridge  and  in  negligently  constructing  it  Its  liability,  if 
any,  rests  upon  the  fact,  if  it  be  a  fact,  that  in  executing  its  ac- 
knowledged and  admitted  power  to  build  a  foot  bridge,  it  has 
built  it  so  close  to  the  hignwigr  bridge  as  seemingly  to  fdrm  a 
part  thereof  and  in  such  a  manner  as  was  likely  to  deceive  any 
one  ignorant  of  the  fact  and  lead  him  to  believe  that  in  driving 
on  the  foot  bridge  he  was  driving  upon  a  highway  bridge,  any 
])art  of  which  would  be  eaual  to  the  burden  of  sustaining  any 
reasonable  load  that  would  be  likely  to  be  placed  upon  it. 

The  liability  of  defendant  would  rest  in  reality  upon  the  neg- 
ligent and  improper  manner  in  which  it  actually  built  a  foot 
bridge. 

The  defendant,  however,  says  that  the  plaintiff  drove  along  the 
village  sidewalk  on  the  south  side  of  Mam  street,  and  from  such 
sidewalk  entered  upon  the  foot  bridge  of  defendant  with  a  team 
of  horses  drawing  a  loaded  wagon,  and  while  his  team  was  on  the 
foot  bridge  the  accident  occurred.  It  would  not  have  happened, 
the  defendant  says,  but  for  the  fact  that  the  plaintiff  drove  on  the 
village  sidewalk,  because  it  was  while  driving  from  this  sidewalk 
that  he  reached  the  portion  of  the  bridge  where  the  accident 
occurred.  It  does  not  appear  that  the  plaintiff  could  not  have 
driven  over  the  same  portion  of  the  bridge  even  though  ho  reached 
the  bridge  while  driving  in  the  highway  proper.  The  defendant 
now  alleges  that  the  plaintiff  in  driving  on  the  sidewalk  from  the 
store  to  the  end  of  the  bridge,  a  distance  of  a  few  feet,  violated  a 
village  ordinance  and  also  §  652  of  the  Penal  Code.  , 

The  village  ordinance  provided  that  any  person  leading  or  driv- 
ing any  horse  or  other  animal  on  any  of  the  sidewalks  should  be 
liable  to  a  penalty  of  three  dollars  for  each  and  every  offense. 
The  Penal  Code  makes  it  a  misdemeanor  willfully  and  without 
authority  to  drive  along  a  sidewalk. 

It  appeared  from  the  evidence  that  plaintiff  was  in  the  employ 
of  merchants  who  had  a  store  near  the  bridge,  and  that  he  drove 
on  the  sidewalk  to  get  his  wagon  near  a  platform  projecting  from 
the  store  and  from  which  he  loaded  his  wagon  with  a  stove  to  be 
carried  somewhere  in  the  village.  In  driving  off  the  sidewalk'  it 
was  difficult  for  plaintiff  to  do  so  without  at  the  same  time  driv- 
ing his  team  and  wagon  on  the  portion  of  the  bridge  built  bv  the 
defendant  for  foot  passengers,  and  it  was  after  ho  had  left  the 
sidewalk  and  was  on  the  defendant's  part  of  the  bridge  that  the 
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accident  happened  by  the  giving  way  of  the  bridge.  From  these 
facts  we  do  not  think  it  follows  as  a  legal  proposition  that  plaiut- 
Lff  was  guilty  of  negligence  contributing  to  the  injury. 

It  has  been  sometimes  held  that  one  who  violated  some  law  or 
regulation  intended  to  prevent  the  happening  of  an  accident  of 
the  nature  which  in  fact  occurred  was  pnma  facie  guilty  of  negli- 
gence, ajid  from  such  violation  a  reasonable  presumption  might 
arise  that  the  fault,  if  not  the  sole  cause,  was  at  least  a  contribu- 
tory cause  of  the  disaster.  Thus  in  Cordell  v.  N,  Y,  C.  Jc  H,  R 
R  R  Co.,  64  K  Y.,  535,  it  was  held  that  a  charge  that  the  omis- 
sion to  give  the  statutory 'Signals  at  a  highway  crossing  consti- 
tuted negligence  which  subjected  the  defendant  to  liability  for 
damages  it  the  death  of  the  plaintiffs  intestate  was  caused 
thereby  was  correct 

So  the  non-compliance  of  a  vessel  at  the  time  of  a  collision 
with  statutory  or  other  regulations  prescribed  by  competent  au- 
thority and  intended  to  prevent  collisions,  is  prima  facie  evidence 
of  negligence,  and  a  presumption  that  it  caused  or  contributed  to 
the  happening  of  the  accident  may  be  permitted  to  be  indulged  in. 

In  this  case,  however,  we  think  the  violation  of  thq  ordinance 
'did  not  within  the  meaning  of  the  law  cause  or  contribute  to  the 
happening  of  the  accident 

In  the  first  place  it  is  entirely  clear  that  the  purpose  of  the  or- 
dinance was  not  to  prevent  accidents  on  the  foot  bridga  Ordi- 
nances of  this  nature  are  passed  for  the  purpose  of  keeping  street 
vehicles  within  their  proper  limits  and  to  protect  pedestrians  and 
to  preserve  the  sidewalks  from  exposure  to  wear  and  tear  from 
horses  and  vehicles,  for  which  they  were  not  intended.  Although 
this  bridge  may  be  called  a  foot  bridge  and  regarded  as  furnish- 
ing in  fact  a  continuation  of  the  sidewalk  at  that  point,  yet  there 
•can  be  no  doubt  that  the  ordinance  as  to  driving  on  the  sidewalk 
does  not  cover  within  its  terms  the  foot  bridge  in  question.  A 
footbridge  is  not  a  sidewalk  within  the  general  meaning  of  the 
word. 

Still  less  would  a  foot  bridge  which  to  all  appearances   formed 

Eart  of  a  highway  bridge,  and  between  which  and  such  highway 
ridge  there  was  no  visible  line  of  demarkation,  be  regarded  as 
coming  within  the  purview  of  language  providing  against  the  use 
of  sidewalks  by  horses  and  carriages. 

As  the  ordinance  did  not  apply  to  the  foot  bridge  there  was  no 
violation  of  it  in  driving  thereon  as  the  plaintiff  did,  and  there 
was  no  reasonable  connection  between  the  prior  violation  by 
driving  on  the  sidewalk  and  the  subsequent  injury  arising  from 
driving  on  the  foot  bridge.  Although  the  accident  happened  im- 
mediately subsequent  to  the  violation  of  the  ordinance,  it  was  also 
subsequent  to  the  time  when  that  violation  ended.  The  sidewalk 
bad  been  driven  on,  but  the  plaintiff  had  also  driven  off  it,  and 
although  in  driving  off  the  sidewalk  the  plaintiff  had  also  driven 
on  the  foot  bridge,  yet  they  were  entii^ely  separable  acts  and  the 
subsequent  was  not  at  all  the  necessary  legal  or  physical  consequent 
of  the  first  act.  The  violation  of  the  ordinance  would  not  usually 
St.  Rep.,  Vou  XLIV.        41 
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or  naturally,  and  did  not  proximately  cause  or  tend  to  cause  the 
injury.  If  there  had  been  an  ordinance  providing  that  every  one- 
driving  on  the  highway  bridge  should  keep  to  the  right,  would 
the  fact  that  a  person  drove  to  the  left  at  a  time  when  no  one  else 
was  on  or  in  sight  of  the  bridge  be  a  defense  to  an  action  to  re- 
cover damages  sustained  by  the  bridge  going  down  while  such 
person  was  so  driving  on  the  left  side  of  the  bridge?  There 
would  be  no  natural  connection  between  the  violation  of  the  ordi- 
nance and  the  happening  of  the  accident,  although  it  might  be  in 
one  sense  said  that  if  the  ordinance  had  not  been  violated  the 
accident  would  not  have  occurred.  The  purpose  of  the  ordinance 
would  be  regarded,  and  when  it  was  seen  that  its  purpose  was  ta 
prevent  accidents  from  collisions  and  that  it  assuinea  the  equal 
safety  of  both  sides  of  the  bridge  so  far  as  its  ability  to  sustain  a 
load  was  concerned,  it  certainly  could  not  be  held  that  in  driving 
to  the  left  under  such  circumstances  the  person  was  guilty  of  neg- 
ligence which  contributed  to  the  injury  oecause  he  thereby  vio- 
lated  an  ordinanca  There  must  be  some  natural  and  reasonable 
connection,  as  cause  and  effect,  between  the  violation  of  the  ordi- 
nance  and  the  happening  of  the  aecident  before  such  violation 
can  furnish  any  defense.  It  cannot  be  said  to  contribute  to  the 
accident  unless  the  latter  is  the  natural  and  proximate  result  fol- 
lowing such  violation,  or  unless  the  violation  contributed  in  some 
appreciable  degree  as  a  part  of  the  proximate  cause  of  the  injury. 
Here  the  accident  was  m  no  sense  the  proximate  result  of  the 
violation  of  the  ordinance,  nor  did  its  violation  contribute  or  tend 
to  contribute  to  the  happening  of  the  injury  as  a  part  of  its  proxi- 
mate cause. 

If  the  plaintiff  could  convince  the  jury  from  the  evidence  ii> 
the  case  that  defendant  built  its  foot  bridge  in  such  a  way  and  in 
such  close  proximity  to  the  highway  bridge  as  apparently  to  form 
a  part  of  that  structure  and  seemingly  to  oe  as  strong  as  any  por> 
tion  thereof,  and  yet  negligently  omitted  to  in  any  way  guard  it 
from  use  as  part  of  such  highway  bridge,  and  also  negligently 
omitted  to  build  it  strong  enough  to  support  the  weight  which 
might,  under  such  circumstances,  reasonably  be  expected  to  be- 
placed  upon  it,  he  would  be  entilJed  to  recover  his  damages,  pro- 
vided he  satisfied  the  jury  that  he  was  himself  ignorant  of  the  fact 
that  the  bridge  was  only  a  foot  bridge  and  not  intended  for  the  use 
of  horses  or  vehicles,  and  there  was  nothing  about  the  place  which 
would  suggest  to  a  reasonably  careful  and  prudent  man  the  ex- 
istence of  any  danger  from  driving  on  the  bridge  in  question  at 
the  point  he  did  and  with  the  load  which  plaintiff  had. 

Evidence  upon  these  questions  was  given,  but  the  learned 
judge  thought  no  case  for  a  jury  was  made  out  and  therefore  non- 
suited the  plaintiff. 

We  thinK  he  should  have  another  opportunity  to  prove  his 
case,  and  if  the  evidence  then  produced  should  tend  to  prove  the 
facts  above  stated,  the  case  should  be  submitted  to  the  jury.  For 
that  purpose- this  judgment  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event 

All  concur. 
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Hannah  Nirdlinger  et  al,   App'Its,  v.  Isaac  Bernheimeb 

et  aLj  Resp'tB.* 

(Ckmrt  of  Appeals,  Filed  April  IS,  189IS.) 

1.  Tenants  in  common — Accounting— Abandonment. 

In  1854  seven  persons  entered  into  an  agreement  for  the  purchase  and 
sale  of  lands  in  Minnesota.  The  title  to  the  land  was  finally  vested,  in 
1869,  in  the  defendant  Bernheimer.  One  of  the  parties  thereto  being  in- 
debted to  P.  N.,  plaintiff's  ancestor,  an  agreement  was  entered  into  be- 
tween them  by  which  said  party,  J.  N.,  was  to  hold  his  share  for  their 
equal  benefit,  and  F.  N.  should  be^r  one-half  of  the  burdens  to  be  borne  bv 
J.  N.  The  interest  of  P.  N.  was  not  known  to  the  copartnei-s  of  J.  N. 
Bernheimer,  the  trustee,  had  rendered  accounts  to  J.  N.  aunually,  to  the 
year  the  action  was  brought,  and  had  kept  accounts  crediting  and  charg- 
ing the  members  with  income  and  disbursements.  J.  N.,  in  his  schedules 
in  bankruptcy  in  1878,  omitted  all  reference  to  his  interest  in  this  prop- 
erty, thinking  it  worthless.  Both  J.  N.  and  P.  N.  are  dead.  In  an  action 
by  P.  N.'s  heirs  for  an  accounting,  Held,  that  there  had  been  no  abandon- 
ment by  J.  N. 

S.  Same. 

The  fact  that  P.  N.  and  his  representative  did  not  bear  equally  with 
J.  N.  the  payments  and  assessments  of  the  latter  on  account  of  the  enter- 
prise, or  refund  to  J.  N.  moneys  expended  by  him,  cannot  be  taken  ad- 
Tantage  of  by  Bernheimer  on  this  appeal. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  reversing  interlocutory  judgment  in  favor  of  de- 
fendants, entered  upon  the  report  of  a  referee. 

James  W,  HaiveSj  for  app*lts ;  George  H,  Teaman  and  Charles  P. 
Daly,  for  resp'ts. 

Maynard,  J. — ^The  plaintiffs,  as  the  representatives  and  suc- 
cessors of  Frederick  Nirdlinger,  have  brougnt  this  action  to  estab- 
lish the  right  of  their  intestate  as  a  sub-partner  of  his  brother 
Jacob  in  a  joint  venture,  which  the  latter  entered  into  with  six 
associates  in  the  year  1864  for  the  purchase  and  sale  at  a  profit  of 
lands  in  the  state  of  Minnesota.  One  of  the  principal  objects  of 
the  action  is  to  obtain  an  accounting  from  the  defendant  Isaac 
Bernheimer,  who  was  one  of  the  associates  of  Jacob  Nirdlinger 
in  this  enterprise,  and  who  held  the  legal  title  to  the  lands  pur- 
chased in  trust  for  the  members  of  the  copartnership,  and  who, 
by  the  agreement  of  the  parties,  had  the  principal  care  and  manage- 
ment of  the  entire  property.  Jacob  Nirdlinger  contributed  his 
share  of  the  moneys  required  for  these  investments,  and  which, 
for  a  time  at  least,  were  funds  in  which  Frederick  had  a  half  in- 
terest In  view  of  this  fact  the  brothers  entered  into  an  agree- 
ment Januarjr  17,  1859,  in  which  it  was  stipulated  that  Frederick 
should  be  jointly  entitled  with  his  brother  to  an  equal  portion  of 
his  share  of  the  property  acquired,  and  to  be  acquired,  by  Jacob 
and  his  associates,  and  tliat  he  should  bear  one-half  of  the  burdens 
to  be  borne  by  his  brother  under  the  agreement  which  he  had 
entered  into  for  the  prosecution  of  the  joint  undertaking.  Fred- 
erick's interest  in  his  brother's  share  was  not  known  to  the  copart- 
ners of  the  latter. 
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Jacob  Nirdlin^er  and  all  of  his  associates  in  the  Minnesota 
enterprise,  or  their  successors  or  representatives,  are  made  parties- 
defendant.  One  of  the  members  ot  the  firm,  who  had  the  laigest 
interest  in  it,  died  in  1868.  Frederick  Nirdlinger  died  in  1873, 
and  this  action  was  brought  November  22,  1882.  Jacob  Nird- 
linger died  August  16,  1&7,  and  his  representatives  were  substi- 
tuted as  defendants.  None  of  the  defendants  answered  except 
Isaac  Bernheimer  and  Jacob  Nirdlinger  and  his  representatives. 
The  pleadings  admit  the  existence  of  the  joint  enterprise ;  the 
trust  relation  of  Bemheimer  to  it ;  the  share  of  Jacob  Nirdlinger 
therein,  and  that  his  interest  is  still  outstanding  and  unliquidated. 

The  only  issue  involved  relates  to  Frederick  Nirdlinger's  titJe. 
It  is  alleged  that  whatever  interest  he  had  in  the  common  enter- 
prise has  been  lost  by  an  abandonment  of  it  by  himself  and  by 
the  plaintiflEs  who  have  succeeded  to  his  rights  in  the  propeiij^^ 
The  cause  was  referred  and  the  referee  found  that  the  plaintiffs, 
were  entitled  to  one-half  of  the  share  which  Jacob  Nirdlinger  bad 
in  the  lands  purchased  by  him  and  his  associates  in  Minnesota 
and  in  the  proceeds  of  the  sales  which  had  been  made,  subject 
to  the  payment  of  anj  advances  made  by  him,  and  subject  to  the 
results  of  an  accounting,  as  to  the  management  of  the  joint  ven- 
ture, by  Bemheimer;  and  that  an  interlocutory  judgment  should 
be  entered  directing  an  accounting ;  and  that  all  questions  as  to 
the  further  rights  of  the  parties  should  be  reserved  until  such  ac- 
count had  been  taken  and  stated. 

The  defendant  Bernheimer  appealed  from  the  interlocutory 
judgment  and  also  made  a  motion  for  a  new  trial  under  §  1001  of 
the  Code ;  but  the  representatives  of  Jacob  Nirdlinger  did  not  ap- 
peal. The  supreme  court  reversed  the  judgment  upon  the 
ground  that  the  evidence  in  the  case  showed  a  complete  abandon- 
ment of  the  enterprise  by  the  Nirdlingers,  and  after  such  a  lapse 
of  time  equity  would  not  permit  the  plaintiffs  to  claim  an  ac- 
counting simply  because  the  enterprise  has  at  last  turned  out  to^ 
be  profitable. 

But  upon  the  pleadings  and  proofs  the  defendant  Bemheimer 
is  not  in  a  position  where  he  can  be  heard  to  insist  that  there 
was  an  abandonment  of  the  undertaking  by  Jacob  Nirdlinger. 
No  defense  of  that  character  was  pleaded  by  him,  or  established 
upon  the  trial.  He  admits,  by  the  allegations  in  his  answer,  that 
Jacob  Nirdlinger  is  still  entitled  to  share  in  the  profits  of  the  ven- 
ture and  has  an  interest  in  the  property  held  by  him  in  trust  for 
his  co-partnera  He  has  rendered  accounts  annually  to  Jacob 
down  to  and  including  the  year  when  this  action  was  brought. 
He  offered  to  purchase  his  interest  in  the  property  in  1882  and 
pay  $7,000  for  it  The  referee  has  found  that  the  latter  invested 
at  least  $16,900  in  the  purchase  of  these  lands. 

It  is  not  alleged,  and  there  is  no  finding  that  Jacob  was  in- 
debted to  the  firm  for  any  advances  made,  or  that  any  demand 
was  ever  made  upon  him  for  contribution  to  the  expenses  of  the^ 
enterprise  which  was  refused  For  aught  that  appears  there  may 
be  a  oalance  in  the  hands  of  Bernheimer  to  the  credit  of  Jacob- 
Nirdlinger  and  there  may  have  been  such  a  balance  to  his  credit 
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froiQ  the  outset  of  the  undertaking.  It  is  admitted  that  Bern- 
heimer has  received  the  proceeds  of  lands  sold  and  the  rents  and 
profits  of  some  of  the  lands,  and  the  proceeds  of  timber  and 
staves  manufactured  from  the  property,  and  income  from  other 
sources ;  and  he  affirms  that  he  has  kept  an  account  of  all  his 
transactions  as  trustee  in  which  he  has  entered  a  description  of 
the  lands  bought;  the  lands  sold;  the  several  amounts  received 
by  him  therefrom  and  of  all  the  revenues  derived  from  the  in- 
vestment and  a  statement  of  the  taxes  and  other  necessary  dis- 
bunsemeuts  made  by  him ;  that  he  has  credited  each  member  of 
the  firm  with  the  amount  contributed  to  the  joint  capital,  and  the 
various  sums  to  which  he  might  be  entitled  as  his  portion  of  the 
proceeds  of  the  enterprise,  and  has  charged  him  with  his  propor- 
tionate part  of  the  expenses ;  and  that  ne  is  ready  to  render  an 
account  to  any  of  his  associates  whenever  required  by  the  court. 
His  account  book  was  put  in  evidence,  but  is  not  contained  in  the 
printed  case,  and  the  state  of  the  account  between  the  parties,  as 
shown  thereon,  does  not  appear. 

Under  these  circumstances  there  can  be  no  basis  for  the  conten- 
tion that  Jacob  Nirdlinger  had  forfeited  his  interest  in  this  enter- 
Srise  by  an  abandonment  of  it.  He  is  not  shown  to  have  been 
elinquent  in  any  duty  which  he  owed  his  co-partners,  and  there 
is  no  finding  of  an  abandonment,  or  of  an  intent  to  desert  his 
associates.  Much  stress  is  laid  upon  the  fact  that  in  his  schedules 
in  bankruptcy  in  1878,  he  omitted  all  reference  to  his  interest  in 
this  property,  which  he  explains  by  saying  that  he  did  not  con- 
sider it  worth  anything  at  that  time,  and  that  he  was  then  under 
the  impression  that  if  he  called  on  Bernheimer  he  would  be  in  his 
debt 

This  impression  was  evidently  unfounded,  for  Bernheimer  does 
not^  in  his  testimony,  make  any  claim  of  an  indebtedness  from 
Jacob  Nirdlinger  to  himself,  unless  it  is  shown  by  his  account 
book,  which  is  not  in  the  record ;  nor  was  there  any  request  made 
to  the  referee  to  find  that  Jacob  was  in  arrears  to  the  firm.  Un- 
doubtedly the  investments  did  not  prove  immediately  remunera- 
tive, and  for  a  long  time  the  lands  could  not  be  sold  at  a  profit 
Heavy  losses  were  also  incurred  by  the  destruction  of  valuablo 
iraproveraents  by  fira  But  the  cost  of  the  land  and  of  the 
improvements  simplv  represent  the  capital  which  had  been  actu- 
ally contributed  by  the  partners,  and  of  which  each  had  furnished 
his  appropriate  share.  It  is  not  apparent  that  there  were  any 
further  moneys  to  be  paid,  except  for  taxes  and  the  necessary 
expenses  of  caring  for  the  property,  and  which  are  not  shown  to 
have  exceeded  its  annual  income.  It  must  also  be  borne  in  mind 
that  Bernheimer  had  the  l^al  title  to  the  entire  property  and  the 
power  of  absolute  disposal,  and  could  thus  reimburse  himself  at 
any  time  for  any  advances  made  by  a  sale  of  such  portions  of 
the  property  as  might  be  necessary  for  that  purposa  It  also 
app^urs  by  his  answer  that  he  has  in  his  hands  mortgages  taken 
by  him  upon  a  sale  of  portions  of  the  property. 

But  the  referee  has  found  that  Frederick  Nirdlinger  did  not 
in  his  lifetime,  nor  have  his  representatives  since  his  tieath, 
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equally  borne  with  Jacob  Nirdlinger  the  payments  and  assess- 
ments of  the  latter  on  account  of  this  enterprise ;  or  refunded  to 
Jacob  any  part  of  the  moneys  expended  by  him  on  account 
thereof ;  and  it  is  insisted  that  Frederick,  at  least,  had  forfeited 
his  interest  in  the  Minnesota  investments  by  this  default  on  his 
part 

We  are  unable  to  see  how  the  defendant  Bernheimer  can  avail 
himself  upon  this  appeal  of  any  such  question.  Jacob  Nird- 
linger's  representatives  have  acquiesced  in  the  judgment;  and  as 
Frederick  was  only  a  sub-partner  of  Jacob's,  not  known  to  the 
other  members  of  the  firm  and  having  no  other  or  greater  rights 
in  the  firm  property  than  those  which  he  acquired  by  assignment 
from  his  brother,  it  is  not  seen  how  any  of  the  partners,  other 
than  Jacob,  or  his  representatives,  can  take  advantage  of  any 
failure  on'  Frederick's  part  to  comply  with  the  conditions  upon 
which  he  acquii*ed  an  interest  in  his  brother's  share  of  the  co-part- 
nership estate.  He  owed  no  duty  to  the  common  enterprise.  His 
obligation  was  to  his  brother.  If  the  latter  is  not  in  default  in 
defraying  his  share  of  the  burden  of  the  joint  venture,  the  failure 
of  the  former  to  reimburse  him  is  available  to  him  alone  as  a 
defense.  The  defendant  Bernheimer  is  not  prejudiced ;  he  can 
only  be  required  to  account  for  Jacob's  share  of  the  property,  and 
it  is  immaterial  to  him  whether  the  whole  share  is  paid  to  Jacob 
or  divided  between  him  and  Frederick's  representatives. 

The  right  of  a  sub-partner  to  maintain  an  ec[uitable  action  of 
this  character  upon  tne  facts  disclosed  in  this  case  cannot  be 
successfully  questioned.  As  between  themselves  the  brothers 
were  partners  and  the  subject  of  the  partnership  is  the  interest 
which  one  of  them  had  in  the  Minnesota  enterprise,  and  the  extent 
of  which  must  be  determined  in  order  to  adjust  the  equities  be- 
tween them.  By  the  death  of  the  brothers  intestate  their  respect- 
tive  rights  have,  by  operation  of  law,  become  vested  in  their  neirs 
and  legal  representatives,  and  if  for  no  other  reason  the  settlement 
and  distribution  of  their  estates  would  render  an  accounting 
necessary.  The  property  in  which  both  estates  have  a  joint 
interest  is  in  the  hands  of  Bernheimer  as  trustee  and  his  presence 
as  a  party  defendant  is  authorized,  both  under  §§  447  and  452  of 
the  Code ;  the  former  of  which  provides  that  a  person  may  be 
made  a  defendant  who  is  a  necessary  party  for  a  complete  de- 
termination  or  settlement  of  a  question  involved  therein;  and 
the  latter  imposes  upon  the  court  the  duty  of  directing  pereons  to 
be  brought  in  whose  presence  is  required  for  a  final  disposition  of 
the  controversy.  Long  v.  Majestre,  1  Johns.  Ch.,  805 ;  Dyckman 
v.  Valiente,  42  N.  Y.,  649 ;  ^kes  v.  Stokes,  59  Hun,  431 ;  86  St 
Eep.,  620 ;  S.  C,  128  K  Y.,  615;  88  St  Bep.,  1018.  The  case 
of  BumeU  v.  Snyder,  81  N.  Y,  550,  is  relied  upon  by  the  re- 
spondent, but  is  not  applicabla  The  sub-partner  there  made  no 
contribution  to  capital  of  the  principal  firm,  and  had  no  proprietory 
interest  in  its  funds,  or  in  the  profits  arising  in  its  business  before 
their  division,  and  the  question  involved  related  solely  to  his 
liability  to  the  creditors  of  the  firm-  Here  the  plaintiflfs  have  a 
vesti^  Interest  in  the  corpus  of  the  enterprise,  and  the  relation  of 
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sub-partners  has  been  terminated  by  the  death  of  the  parties  to  it, 
and  the  time  has  arrived  when  equity  requires  that  the  status  of 
all  the  parties  having  a  right  to  share  in  the  partnership  invest- 
ments shall  be  ascertained  ' 

It  does  not  follow  that  the  joint  venture  shall  be  immediately 
broken  up.  That  question  is  reserved  until  after  the  accounting 
has  been  had,  and  application  is  made  for  final  judgment  The 
court  will  then  have  full  power  to  deal  with  it  as  will  best  sub- 
serve the  interests  of  the  respective  owners  of  the  property.  If 
it  should  then  appear  that  the  original  purpose  of  the  joint  un- 
dertaking had  not  been  accomplished,  and  that  it  could  not  be 
now  terminated,  or  a  division  of  the  property  made  without  too 
great  a  sacrifice,  the  court  can  make  such  proper  decree  with  refer- 
ence to  a  continuance  of  the  trust  as  may  be  necessary  to  prevent 
any  serious  loss  to  the  trust  estate. 

The  admission  of  plaintiffs'  right  to  maintain  this  action  as  the 
successors  and  representatives  of  a  sub-partner  of  one  of  the  mem- 
bers of  the  defendants*  firm,  is  not  antagonistic  to  the  principle  of 
personal  selection,,  or  delectus  personarum^  as  it  is  sometimes  called, 
which  is  usuallv  the  controlling  motive  in  the  formation  and  pur- 
suit of  partnership  adventures.  The  defendants  are  not  compelled 
to  admit  the  plaintiffs  as  members  of  their  firm.  It  is  still  Jacob 
Nirdlinger's  interest  in  the  enterprise  which  is  to  be  the  subject 
of  adjudication  and  the  plaintiffs  are  concluded  by  his  dealings 
with  the  firm*  and  by  his  acts  and  attitude  with  reference  to  its 
affair&  Payments  made  to  him  are  chai^eable  to  them  ;  his  de- 
faults, if  any,  are  imputable  to  them,  and  if  the  defendant  Bem- 
heiroer  has  annually  rendered  accounts  to  him,  which  as  between 
them  have  become  accounts  stated,  they  will  be  given  a  like  ef- 
fect upon  the  accounting  which  has  been  ordered  in  this  action, 
and  cannot  be  avoided  except  upon  some  ground  which  would 
ordinarily  be  sufficient  to  open  such  an  account,  as  for  fraud, 
collusion,  mistake  or  the  like.  In  short,  the  defendants  are  to  be 
placed  in  no  o^r  or  worse  position  than  if  this  action  had  been 
brought  and  prosecuted  by  Jacob  Nirdlinger,  for  the  purpose  of 
an  accounting  and  a  discovery  of  his  interest  in  the  common 
property. 

The  orders  appealed  from  should  be  reversed,  and  the  interlocu- 
tory judgment  entered  herein  affirmed,  with  costs. 

AH  concur.  

Mabt  T.  Wetmore,  Prff,   V,  Frances  C.  Brooks,  Admr'x, 

Deft 

{IfmD  York  Oomm&n  FUa$,  Equity  Term,  FUed  December,  1891.) 

1.  Gift— Causa  mortib. 

Qifts  causa  mortis  are  regarded  with  suspicion  by  the  courts  and  must 
be  aflSrmatfvely  shown  by  the  clearest,  strongest  and  most  unequivocal 
evidence. 

S.  Sams. 

A  eift  causa  mortis  of  all  the  property  of  the  donor  when  she  has  debts, 
li  Toii  under  chi^r  814»  Laws  of  1858. 
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d.  Sake. 

A  gift  with  a  condition  attached,  viz.,  to  pay  the  debts,  is  void,  as  there 

must  be  a  renunciation  by  the  donor,  and  an  acquisition  by  the  donee  of 

aU  interest  in  and  title  to  the  subject  of  the  gift. 

Action  to  recover  a  sum  of  money  deposited  in  a  bank  bj 
defendant's  intestate  and  claimed  by  plaintiflE  as  a  gift  from  the 
deceased. 

Samuel  Campbell^  for  plaintiflE;   Wm,  H.  Sage^  for  defendant. 

BooKSTAVER,  J. — This  action  was  originally  brought  by  the 
plaintiflE  against  the  Bowery  Savings  Bank  to  recover  the  sura  of 
$793.38  on  deposit  to  the  credit  of  Georgiana  H.  Williams, 
deceased,  which  she  claimed  as  a  gift  causa  mortis  from  Miss 
Williams.  After  her  death  the  defendant  applied  for  and  obtained 
letters  of  administration,  and  thereafter  as  such  administratrix 
made  a  demand  upon  the  bank  for  the  monev,  whereupon  the 
bank  obtained  an  order  of  interpleader  whereby  the  defendant 
was  substituted  as  defendant  in  this  actioa  The  question  to  be 
determined  is  whether  or  not  there  was  a  valid  gift  to  the  plaintiflE 
causa  mortis.  The  deceased  was  the  niece  of  the  plaintiff,  being 
the  daughter  of  plaintiff's  sister.  The  other  next  of  kin  were 
Grover  E.  Hurlburt,  a  maternal  uncle;  Harriet  M.  Goodrich, 
Maria  Clark,  Charlotte  Genet  and  Frances  C.  Brooks,  the  defend- 
ant herein,  paternal  aunts.  Miss  Williams  had  lived  for  a  num- 
ber of  years  in  the  same  house  with  the  plaintiff,  but  had  paid 
her  own  rent  and  owned  the  furniture  in  her  rooms,  together  with 
some  family  pictures  and  two  bank  books  representing  about 
$1,000 ;  the  Bowery  Savings  Bank  book  was  m  a  trunk  in  her 
room ;  where  the  other  bank  book  was  does  not  clearly  appear 
from  the  evidence.  The  deceased  had  been  ill  about  a  week 
before  the  alleged  gift  was  made,  suffering  from  an  intestinal  ob- 
struction. She  died  about  4  o'clock  on  a  Sunday  afternoon.  On 
the  evening  before  her  death,  at  about  11  o'clock,  the  physician 
in  attendance  testified  that  she  was  very  weak ;  that  for  some  time 
she  had  been  under  the  influence  of  morphine  to  alleviate  her 
sufferings;  that  at  that  time  she  did  not  carry  on  any  lengthy 
convei*sation,  but  as  a  rule  merely  answered  questions  put  to  her 
by  saying  "  yes  "  or  "  no "  in  a  very  feeble  voice.  He  further 
testified  that  he  again  called  upon  his  patient  about  8  o'clock  on 
Sundav  morning  and  found  her  still  weaker  and  in  about  the  same 
mental  condition. 

The  alleged  gift  is  said  to  have  been  made  about  four  o'clock 
on  Sunday  n|orning.  One  of  the  witnesses  for  the  plaintiff  testi- 
fied that  plaintiff  came  to  the  bed  and  said,  "  You  are  very  sick," 
to  which  Miss  Williams  replied,  "I  am  very  sick,  ain't  I,  Aunt 
Mary?"  That  plaintiff  then  said  "  Yes,  Georgie,  vou  are  very 
sick;  have  you  anything  you  would  like  to  sayr"  The  other 
witness  testified  that  the  plaintiff  was  sitting  on  the  side  of  the 
bed  when  the  deceased  said  to  her,  "  Aunt  Mary,  I  am  very  sick ; 
do  you  think  I  will  get  well  ?"  To  which  the  plaintiff  replied, 
"No,  Georgie,  I  don't  think  you  will;  is  there  anything  you 
would  like  to  say?"    Thus  showing  that  the  plaintiff  herself 
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originated  the  conversation  leading  to  the  alleged  gift  Accord- 
ing to  both  witnesses,  the  plaintiff  also  suggested  the  different 
parts  of  that  conversation,  even  asking  her  2  she  had  any  money 
left,  and  where  her  bank  books  were,  etc.  These  two  witnesses 
afterwards  denied  the  alleged  gift  of  the  money  to  three  witnesses 
who  were  produced  on  behali  of  the  defendant  Mra.  Aldrich, 
one  of  the  witnesses  for  plaintiff,  told  them  that  she  knew  nothing 
about  the  gift,  as  she  was  in  and  out  of  the  room  all  of  the  time, 
and  did  not  hear  all  the  convei-sation  ;  and  Mrs.  Vail,  the  other 
witness,  said  to  them  that  the  deceased  had  said  that  Mi-s.  Wet- 
more  was  to  sell  the  things  and  pay  the  expenses,  telling  them 
nothing  about  the  bank  booka  Such  statements  by  witnesses  of 
tiie  gift  was  held  sufficient  in  the  case  of  Bick  v.  Beesej  21  St 
Rep.,  404,  to  uphold  a  verdict  against  the  gift. 

It  also  appeal's  that  the  plaintiff  herself,  several  weeks  aftfer  the 
death  of  Miss  Williams,  told  Mr.  Lyon,  the  undertaker,  and  Mr. 
Purdy,  the  landlord,  that  all  the  money  deceased  left  was  about 
$200,  which  she  told  Mr.  Purdy  was  in  the  Seamen's  Bank,  and 
intimated  to  them  that  there  would  not  be  money  enough  to  pay 
all  the  debts,  as  there  was  owing  between  $150  and  $200  to  the 
landloixl  for  rent,  and  over  $100  to  the  undertaker,  besides  the 
physician's  and  dru^ist's  bills.  Her  position  is,  therefore,  incon- 
sistent)  because  she  has  brought  an  action  claiming  the  money  in 
the  Seamen's  Bank,  which  can  only  proceed  upon  the  theory  that 
it  was  a  gift  to  her,  whereas  her  statement  to  those  witnesses  that 
it  was  a  part  of  the  estate  negatives  the  idea  of  any  gift  Both 
Mrs.  Aldrich  and  Mrs.  Vail  testified  that  the  deceased  said  her 
bank  books  were  in  the  trunk,  while  Mrs.  Wetmore  testified  that 
there  was  only  one  book  there.  There  is  a  material  difference  in 
the  terms  of  •the  conversation  given  by  these  two  witnesses  relat- 
ing to  the  alleged  gift;  Mrs.  Aldrich  testifying  that  the  deceased 
made  the  gift  subject  to  the  payment  of  her  debts ;  the  other  one 
testifying  that  she  heard  notning  about  paying  the  debts  or  ex- 
pensesj  and  did  not  hear  anything  saia  about  money.  If  Mrs. 
Aldrich  is  correct,  the  plaintiff  only  took  part  of  the  property,  as 
creditors  were  to  be  paid,  and  she  took  the  residue;  whereas  if 
Mrs.  Vail  is  correct,  the  plaintiff  took  the  property  entirely,  and 
no  provision  was  made  for  the  debts.  Gifts  cuusa  mortis  are  re- 
garded with  suspicion  by  the  courts,  and  must  be  affirmatively 
shown  by  tiie  clearest^  strongest  and  most  unequivocal  evidenca 
The  ease  with  which  frauds  may  be  perpetrated  has  led  to  the 
adoption  of  this  rule.  Van  Vleet  v.  JfcCbm,  18  St  Eep.,  73 ; 
ffalstead  v.  SlierriU,  6  id.,  15;  Chalker  v.  ChaUcer,  5  Eedf.,  480  ; 
Gn/mes  v.  Hone,  49  K  Y.,  23 ;  Parkin  v.  Day,  6  W.  Dig.,  113 ; 
Grey  v.  Grey,  47  N.  Y.,  565,  and  many  cases  which  might  be 
cited,  and  I  do  not  think  the  plaintiff  has  fairly  sustained  the 
burden  to  which  she  is  put  in  this  case. 

Besides,  the  divergence  in  the  testimony  between  the  two  wit- 
nesses as  to  that  conversation  makes  it  extremely  difficult  to  say 
which  ifl  correct  If  there  was  no  provision  for  the  payment  of 
debts,  then  I  think  it  is  obnoxious  to  chapter  314,  Laws  1858, 
St.  Rep.,  Vol.  XLIV.        42 
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which  declares  that  "  ^very  person  who  shall  in  fraud  of  the 
rights  of  creditors  and  others  have  received,  taken,  or  in  any  man- 
ner interfered  with  the  estate,  property  or  effects  of  the  deceased  per- 
son, shall  be  liable  in  the  proper  action  to  the  executors  or  admin- 
istrators of  such  estate  or  property  for  the  same  or  the  value  of 
anjrproperty  or  effects  so  received  or  taken,"  and  in  Jon^  v.  Jones^ 
41  H.un,168 ;  4  StBep.,141,  that  section  was  held  to  apply  to  a  gift 
carisa  mortis^  and  although  there  was  in  that  case  a  dissenting  opinion 
by  Follett,  J.,  the  nature  of  the  testimony  in  this  case  fully  supplies 
the  lack  of  evidence  in  Jones  v.  Jones^  pointed  out  in  the  dissent- 
ing opinion.  For  it  is  clear  that  if  there  was  a  gift  at  all,  all  the 
property  belonging  to  the  deceased  was  given  to  the  plaintiff,  and 
consequently  there  was  nothing  whatever  left  to  pay  her  creditors, 
and  the  estate  would  be  insolvent  In  Fox  v.  Mower ^  55  N.  Y., 
181,  it  is  said  that  a  voluntary  conveyance  will  only  be  "upheld 
by  proof  showing  that  when  made  he  retained  an  ample  estate  to 
pay  all  his  debts."  And  the  case  of  SpoUen  v.  Keetei',  22  Abb. 
jsr.  0.,  106 ;  12  St  Rep.,  885,  "if  a  debtor  may  dispose  of  his  prop- 
erty  in  the  wav  it  was  done  under  the  circumstances  here  shown 
to  exist,  and  tons  put  his  creditors  at  defiance,  the  law  is  of  lit- 
tle avail  to  the  latter  by  way  of  protection  against  injustice."  If, 
on  the  other  hand,  the  gift  was  made  subject  to  the  payment  of 
debts,  then  it  was  not  absolute.  There  was  a  condition  annexed, 
to  wit :  that  the  debts  must  be  paid. 

In  order  to  make  a  valid  gift  catisa  mortis^  there  must  be  a 
"renunciation"  by  the  donor,  and  an  acquisition  by  the  donee, 
of  all  interest  in  and  title  to  the  subject  of  the  gift ;  part  cannot 
be  reserved,  but  all  must  be  given.  Ourry  v.  Potoers^  70  N.  Y., 
217;  In  re  ffOara,  15  St  Rep.,  789;  In  reWirt,  5  Dem.,  179. 
But  giving  the  testimony  offerea  by  the  plaintiff  the*utmost  cred- 
ence, it  scarcely  makes  out  a  case  of  a  gift  The  statement  "  the 
rest  is  yours,"  and  "do  with  them  as  you  like,"  are  in  my  judg- 
ment scarcely  sufficient  to  uphold  a  gift  The  words  are  too  am- 
biguous to  carrv  a  clear  indication  of  the  intention  of  the  deceased 
to  part  with  title  to  the  property.  It  may  also  be  doubted  whether 
the  delivery  was  such  as  would  be  required  to  uphold  a  gift 
causa  mortis;  but  it  is  unnecessary  to  give  reasons  for  this  at  length, 
as  I  think  I  havd  given  sufficient  to  justify  the  conclusion  to 
which  I  have  arrived. 

On  the  trial  I  permitted  the  physician  to  testify  whether  in  his 
opinion  the  physical  condition  of  the  plaintiff  was  such  that  she 
would  understand  the  nature  of  a  gift  of  personal  property ;  and 
also  whether  or  not  her  condition  was  such  that  she  could  under- 
stand the  nature  of  such  an  act  as  the  giving  away  of  money  or 
furniture,  etc.  I  had  considerable  doubt  at  the  time  whether 
these  questions  should  have  been  allowed,  and  have  not  regarded 
the  answers  given  by  him  at  all  in  arriving  at  a  conclusion  in  this 
case ;  and  if  any  appeal  is  taken,  I  think  these  answers  should  be 
stricken  out  of  the  case. 
,The  judgment  should  be  in  favor  of  the  defendant,  with  costs. 
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The  National  Bank  op  Troy,  Appl't,  v,  Marshall  W. 
Scriven  et  al,  Resp'ta. 

(Supreme  Court,  General  Term,  Third  DepflrtTnent,  Filed  March  IS,  1892.) 

1.  a88ignhekt  for  crbditor»— authority  of  co-pabtnbr  to  executs — 

Cbrtificatb  of  acknowledgment. 

Where  one  co-partuer  is  authorized  to  execute  a  general  assignment  for 
the  benefit  of  creditors,  it  is  not  necessary  to  set  forth  such  authority  in 
the  certificate  of  acknowledgment 

2.  Same. 

A  defect  in  a  certificate  of  acknowledgment  may  be  cured  l^  evidence 
as  to  what  did  take  place  and  what  the  acknowledgment  really  was. 

8.  Same— Want  of  authority — Evidence. 

A  eeneral  assignment  for  the  benefit  of  creditors  was  executed  by  one 
member  of  a  copartnership,  and  afterwards  another  waa  executed  by  both 
members.  In  an  action  by  a  creditor,  preferred  in  the  first  but  omitted  in 
the  second,  to  sustain  the  former,  an  attorney,  who  was  called  as  a  witness 
by  the  defense,  testlBed  that  the  copartner  who  executed  the  first  assign 
ment  had  iftdmitted  that  it  was  without  authority  and  he  had  then  advised 
the  second;  on  cross-examination  he  was  asked,  **  Did  you  then  as  an  attor- 
nev  give  vour  advice  or  opinion  that  said  first  assignment  was  leg;al  and 
valkl.  and  that  the  second  was  illegal  and  inmlid  as  to  this  plaintiff?  "  The 
question  was  objected  to  as  incK>mpetent  and  the  objection  sustained,  as 
were  objections  to  other  simiUr  questions.  Hdd,  error;  that  tliey  were 
competent  for  the  purpose  of  impeaching  the  credibility  of  the  witness. 

4.  Same— iMPBACHme  witness. 

A  witness  may  testify  that  from  his  personal  knowledge  of  another  he 
would  not  believe  him  under  osth,  wh^e  he  knows  nothing  from  others 
as  to  his  truth  and  veracity. 

Appeal  from  judgment,  entered  upon  report  of  referee,  dis- 
missing the  complaint 

Frank  Si  Blacky  for  app'lt;  Smith  <t  Wellington,  for  resp't, 
Smith ;   Oeorge  It  Donnan^  for  resp't,  Scriven. 

Hbbbick,  J. — Prior  to  August  1,  1884,  Marshall  W.  Scriven 
and  Elisha  W.  Hydorn  were  co-partners  in  trade  doing  business 
under  the  co-partnership  name  of  M.  W.  Scriven  &  Co.,  at  Troy, 
N.  Y.  On  that  day  a  general  assignment  was  made  in  the  name  of 
the  co-partnership  to  J.  B.  Hydorn  for  the  benefit  of  creditors. 
Such  assignment  was  executed  for  the  co-partnership  by  Elisha 
W.  Hydorn,  he  claiming  that  he  had  authority  from  Scriven  to 
make  the  assignment 

At  the  time  of  the  assignment  the  firm  of  M.  W.  Scriven  & 
Ca  was  indebted  to  the  plaintiff  to  the  amount  of  about  $14,000, 
and  in  such  assignment  the  plaintiff  was  made  a  preferred  creditor 
of  the  firet  class  by  itself. 

J.  B.  Hydorn  took  possession  under  this  assignment  but  never 
filed  a  bond. 

On  the.  7th  of  August,  1885,  the  said  Scriven  and  Hydorn 
made  a  second  general  assignment  for  the  benefit  of  creditors,  ex- 
ecuted by  each  partner  personally,  to  the  defendant  Henry 
W.  Smith. 

Smith  filed  a  bond  and  took  possession  under  this  second  as- 
signment, the  assignee  under  the  first  assignment  giving  the  prop- 
erty up  to  him.    Smith  converted  the  property  into  money,  and  is 
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now  ready  to  distribute  it  In  their  second  assignment  the  plaint- 
iff is  placed  in  the  second  class  of  creditors  with  a  number  of 
others,  and  will  apparently,  if  the  second  assignment  stands, 
receive  very  little  upon  its  claim. 

The  plaintifiE  did  not  know  of  or  consent  to  the  second  assign- 
ment, and  has  not  in  any  way  waived  its  rights  under  the  first  as- 
signment It  requested  the  first  assignee,  J.  B.  Hydorn,  to  take 
proceedings  to  enforce  his  title  as  such  assignee,  to  discharge  the 
duties  of  his  trust,  and  to  protect  the  rights  of  the  plaintiff  under 
such  assignment  This  he  failed  and  refused  to  do,  and  the  plaint- 
iff having  in  the  meantime  procured  judgment  upon  its  claim  and 
the  execution  thereon  being  returned  unsatisfied,  commenced  this 
action  in  its  own  behalf*  to  enforce  said  first  assignment,  asking 
among  other  things:  "That  said  assignment  of  August  Ist  be 
declared  valid,  and  be  carried  out  so  far  as  to  pay  plaintiff's  claim 
in  full" 

It  is  claimed  upon  the  part  of  the  defendants  and  respondents 
that  the  first  assignment  was  not  legally  executed. 

That  a  general  assignment  for  the  benefit  of  ci-editors  may  be 
legally  executed  by  one  of  the  members  of  a  co-partnership,  of 
all  the  partnership  assets,  when  he  is  fully  authorized  to  do  so  by 
the  remaining  co-partner  or  co-partners,  is  too  well  settled  to  re- 
quire discussion.  Hooper  v.  Baillie  el  al^  118N.  Y.,  418;  29  St 
Rep.,  52. 

In  this  case  the  assignment  recites  that  it  is  an  indenture  made 
by  and  between  Marshall  W.  Scriven  and  Elisha  W.  Hydorn,  co- 

Eartners  doing  business  under  the  firm  name  and  style  of  M.  W. 
criven  &  Co.,  and  it  is  signed: 

Marshall  W.  Scriven, 
Elisha  W.  Hydorn, 
By  Elisha  W.  Hydorn. 

The  certificate  of  acknowledgment  recites  that  Elisha  W.  Hy- 
dorn and  J.  Bartlett  Hydorn  (the  assignee),  came  before  the  jus- 
tice taking  the  acknowledgment ;  that  .the  justice  knew  them  to  be 
the  same  persons  mentioned  and  described  in  the  foregoing  instru- 
ment; ana  that  they  severally  acknowledged  before  him  that  they 
executed 'the  sam^ 

The  sufficiency  of  this  certificate  is  challenged  because  there  is 
no  statement  in  the  certificate  that  Elisha  W.  Hydorn  was  autho- 
rized to  sign  Scriven *s  name.  This  I  do  not  think  necessary ;  if  he 
was  authorized  by  the  firm  it  was  sufficient  Hooper  v.  Baillie^  118 
N.  Y.,  418-16 ;  29  St.  Rep.,  52.  If  he  had  authority  to  execute 
the  assignment  of  the  firm  property,  he  had  authority  to  execute 
it  in  the  name  of  the  firm  and  by  himself  and  to  acknowledge  it 
as  such.  Klumpp  v.  Gardner,  114  N.  Y.,  153-160;  22  St  Rep., 
672.  It  appears  from  the  testimony  of  the  justice  of  the  peace 
who  took  the  acknowledgment  that  Elisha  W.  Hydorn  stated 
that  he  acknowledged  it  for  the  copartnership.  That  was  a  suf- 
ficient acknowledgment  within  the  case  of  Hooper  v.  Baillie,  and 
if  the  officer  omitted  to  embodjr  it  in  his  certificate,  that  defect,  if 
it  is  one,  may  be  cured  by  evidence  as  to  what  did  take  place, 
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aad  as  to  what  the  acknowledgment  really  was.  The  policy  of 
the  law  is  to  uphold  the  certificate  when  the  substance  is  in  it 
See  Cla/lin  v.  Umith,  15  AbU  N.  C,  241,  and  cases  cited.  Kldly 
V.  OaUioun,  95  U.  S.,  710. 

The  ofiicei*  taking  the  acknowledgment  would  be  compelled  to 
•correct  a  mistake  in  the  certtficate  and  make  it  conform  to  the 
facts.  1  Am.  &  Eng.  Ei)cyclopedia  of  Law,  149,  and  cases  cited. 
His  testimony  as  to  what  took  place  before  him  is  uncontra- 
-dicted;  that,  as  we  have  seen,  was  a  sufficient  acknowledgment 
in  behalf  of  the  copartnei'shiu.  If  it  was  a  necessary  part  of  the 
xjertificate  he  could  be  compelled  to  insert  it,  and  it  now  appear- 
ing in  the  case,  it  seems  to  me  that  the  instrument  was  sufficiently 
acKnowledged  within  the  statute,  and  properly  executed,  if,  in 
fact,  Elisha  W*.  Hydorn  was  authorized  by  his  copartner  to  make 
an  assignment  for  the  benefit  of  creditors;  that  question  was 
;sbarply  contested,  and  is  the  most  important  question  in  the  case. 

Without  entering  into  any  general  discuasion  of  the  evidence, 
or  as  to  what  it  tended  to  show,  it  seems  to  me  that  errors  were 
<x>mmitted  in  the  reception  and  rejection  of  evidence  bearing  upon 
that  question,  for  which  the  judgment  should  be  reversed.  As 
we  have  seen,  the  most  important  question  in  the  case  is  as  to 
whether  Hydorn  was  authorized  by  Scriven  to  make  the  assign- 
ment; that  question  in  turn  depended  to  a  large  extent  upon 
the  testimony  of  Hydorn,  and  consequently  upon  his  credibility 
AS  a  witnesa 

Upon  the  question  of  authority,  one  Samuel  Foster  was  called 
as  a  witness  for  the  defendants,  and  testified,  among  other  things, 
that  after  the  first  assignment  and  before  the  second  he  had  a 
•convei-sation  with  Elisha  W.  Hydorn  in  reference  to  the  first 
^issignment,  at  which  Mr.  Scriven  and  others  were  present,  and  at 
which  not  only  did  Mr.  Scriven  deny  that  he  had  authorized 
Hydorn  to  execute  the  assignment,  but  Hydorn  conceded  that 
Scriven  had  not  authorized  him,  but  supposed  he  would  not  ob- 
ject ;  and  also  stated,  after  giving  details  of  the  conversation,  that 
**  there  was  considenible  more  said  at  that  conversation  to  the 
same  effect,  and  Mr.  Smith  and  I,  both  distinctly  understanding 
from  the  statement  of  Hydorn  and  Scriven  that  the  first  assign- 
ment had  been  made  by  Hydorn  without  the  authority  or  consent 
of  Scriven,  advised  the  making  of  the  second  assignment,  which 
was  accordingly  done." 

Upon  the  cross-examination,  the  question  was  asked  of  the  wit- 
ness as  to  whether  his  legal  advice  or  opinion  was  there  asked  as  to 
whether  said  second  assignment  was  ill^al  and  invalid  as  to 
plaintiff  because  of  the  existence  of  the  first;  as  to  which  he 
4inswered,  yes.  He  was  then  asked :  "  Did  you  then,  as  an  attor- 
ney at  law,  give  as  your  advice  or  opinion  that  said  first  assign- 
ment was  legal  and  valid,  and  that  the  second  was  illegal  and 
invalid  as  to  this  plaintiff.'* 

This  was  objected  to  by  the  defendants  as  incompetent,  and  the 
objection  sustained. 

Again  he  was  asked  : 

^'Did  you  tlien  give  it  as  your  opinion  and  advice,  as  an  at- 
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toraey-at-law,  that  an  action  in  behalf  of  this  plaintiff  to  establish 
the  first  assignment  as  valid,  and  declaring  the  second  assignment 
void,  could  be  successfully  maintained  ? 

This  question  was  also  objected  to  by  the  defendants  and  the 
objection  sustained. 

Several  other  questions  of  the  same  character  and  tendency 
were  a^ked  by  the  plaintiff,  objected  to  by  the  defendants  and  the 
objections  sustained.  The  questions  were  asked  tox  the  purpose 
of  affecting  the  credibility  of  the  witpess  and  for  the  purpose  of 
showing  that  the  witness*  acts  and  statements  were  inconsistent 
with  his  answers  upon  the  direct  examination  and  as  tending  to* 
impeach  his  testimony  given  upon  his  direct  examination. 

1  think  the  questions  were  competent  for  the  purpose  indicated^ 

Acts,  conduct  or  statements  inconsistent  or  conflicting  with 
the  testimony  of  a  witness  on  direct  examination  are  competenL 
ffomer  v.  Everett,  91  N.  Y.,  641. 

Evidence  was  also  given  to  impeach  Elisha  W.  Hydorn  and  the 
plaintiff  gave  evidence  to  sustain  him;  the  court  limited  the  num- 
oer  of  witnesses  on  each  side.  Among  other  witnesses  called  by 
the  plaintiff  was  Edward  J.  McKenna,  who  was  asked : 

"  Q.  Did  you  ever  hear  him  spoken  of  as  to  his  reputation  for 
truth  and  veracity  ?     A.  No,  sir. 

"  Q.  Or  his  honesty  ?  A.  Always  considered  it  good ;  I  never 
heard  it  discussed." 

On  motion  of  the  defendant  this  last  answer  was  stricken  out ; 
the  witness  further  testified  that  he  had  known  Hydom  thirteea 
or  fourteen  years,  that  he  had  heard  him  talked  about  politically  ;. 
had  done  business  with  him,  knew  his  associates.  Only  knew 
his  reputation  for  truth  and  veracity  from  personal  knowledge,, 
never  heard  it  talked  about  except  politically.  He  was  thea 
asked : 

"  Q.  From  your  knowledge,  based  upon  the  facts  which  I  have 
questioned  you  about,  would  you  believe  him  under  oath  ?  " 

This  was  objected  to  by  the  defendants  as  incompetent,  and  the 
objection  was  sustained. 

These  rulings  I  think  were  erroneous.  The  reasons  therefor  are 
sufficiently  set  forth  in  Pec^h  v.  Davis,  21  Wend.,  309-316,  and 
Adams  v.  Greenwich  Ins.  Oo,,  70  N.  Y.,  166-170,  without  repeat- 
ing them  here. 

For  the  causes  herein  set  forth  the  judgment  should  be  re- 
versed, a  new  trial  granted,  the  referee  discharged,  with  costs  to^ 
abide  the  event 

Putnam,  J.,  concurs;  Mayham,  P.  J.,  not  sitting. 


John  S.  Hulin,  Eesp't,  v.  Norman  B.  Squires  Ex'r,  et  al,  App'lta 

{Supreme  Court,  Oeneral  Term,  Third  Department,  Filed  March  15,  i89S,) 

Will— Lapsed  lkgacy— Residuary  clause — Construction. 

By  the  fifth  clause  of  his  will,  testator  gave  to  a  religious  corporatioi^ 
$20,000  and  certain  real  estate,  and  the  will  having  been  executed  within 
two  months  prior  to  his  decease,  it  was  conceded  tnat  the  clause  was  void. 
By  the  tenth  clause  the  testator  gave  "all  the  rest  and  residue  of  my  estate 
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Temainiiig  after  the  payment  of  all  the  legacies,  devises  and  bequests 
hereinafter  specified  or  contained,  to  F."  Mud,  that  the  tenth  was  a  gen- 
eral residua^  clause,  and  carried  to  F.  all  the  estate  of  the  deceased, 
including  that  part  of  his  estate  attempted  to  be  given  in  the  fifth  clause. 

Appeal  from  an  interlocutory  judgment  of  the  Eensselaer 
special  term,  holding  the  fifth  clause  in  the  will  invalid,  adjudg- 
ing that  the  testator  died  intestate  as  to  such  portion  of  his  estate, 
and  directing  a  sale  of  the  real  estate  and  distribution  among  the 
heirs  at  law  and  next  of  kin. 

King  <t  King  {Edwin  A,  King,  of  counsel),  for  executors,  app'lts ; 
Smith  &  Parmenier  (/?.  A,  Parmenier,  of  counsel),  for  Farnam 
Philip  Oaird,  app'lt ;  J,  ArUiur  Barrett  {K  Countryman,  of  counsel), 
for  resp't 

Putnam,  J. — The  controversy  in  this  case  arises  out  of  the  con- 
struction of  the  will  of  Franklin  W.  Farnam,  deceased.  By  the 
eighth  clause  the  testator  gives  to  a  religious  corporation  in  the 
city  of  Troy  $20,000  and  certain  real  estate,  and  the  will  having 
been  executed  within  two  months  prior  to  his  decease,  it  is  con- 
ceded that  this  clause  is  void  under  chapter  819  of  the  Laws  of 
1888.  The  matter  to  be  determined  is  the  interpretation  to  be 
given  of  the  tenth  clause  of  the  will,  which  is  as  follows: 

"  Ihntk  All  the  rest  and  residue  of  my  estate  remaining  after 
the  payment  of  all  the  legacies,  devises  and  bequests  hereinbefore 
specified  or  contained,  I  give,  devise  and  bequeath  to  Farnam 
Philip  Caird.  In  case  he  shall  not  be  living  at  the  time  of  my  de- 
cease, then,  and  in  such  case,  I  give,  devise  and  bequeath  the  same 
to  his  mother,  Carrie  K  B.  Caird." 

The  question  submitted  is,  does  the  property  attempted  to  be 
bequeathed  and  devised  in  the  fifth  clause  of  the  will  pass  to 
the  residuary  legatee  and  devisee  under  said  tenth  clause,  or,  as 
held  by  the  trial  court,  go  to  the  heirs  and  next  of  kin? 

The  counsel  for  respondent  insists,  and  I  understand  the  trial 
court  to  have,  in  substance,  held  that  the  tenth  clause  was  not  a 
general  residuary,  but  a  specific  residuary  clause,  so  to  call  it. 

The  principles  applicable  to  general  residuary  bequests  are  well 
settled.  In  Biker  v.  Cbmioell,  118  N.  Y.,  115 ;  22  St  Bep.,  151, 
the  court  lays  down  this  doctrine:  "The  general  residuary 
clause  includes  in  its  gift  any  property  or  interest  in  the  will  which, 
for  any  reason,  eventually  falls  mto  the  general  residue.  It  will 
include  l^acies  which  were  originally  void,  either  because  the 
disposition  was  illegal  or  because,  for  any  other  reason,  it  was  im- 
])0S3ible  that  it  should  take  effect ;  and  it  includes  such  legacies 
i\s  may  lapse  by  events  subsequent  to  the  making  of  the  will. 
It  operates  to  transfer  to  the  residuary  legatee  such  portion  of 
his  property  as  the  testator  has  not  perfectly  disposed  of." 

In  the  Matter  of  Bonnet,  llg  N.  Y.,  524;  28  St.  Rep.,  268,  it  is 
said:  **We  hold  that,  unless  a  contrnrv  intent  unequivocally  ap- 
pears elsewhere  in  the  will,  a  lapsed  or  void  legacy  will  be 
carried  by  a  general  gift  of  the  residuum  of  the  testators  estate." 

In  the  Matter  of  Benson,  96  N.  Y,  610,  the  court  quotes  with 
approval  the  remark  in  Ranks  v.   Phelan,  4  Barb.,  80,  that  the 
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only  exception  to  the  general  rule  is  where  the  "  words  ttsed  in 
the  will  expressly  show  an  intention  on  .the  pari  of  Vie  testator  to  exclude 
such  portions  oj  his  estate  as  are  mentioned  in  any  of  the  previous 
clauses  of  the  will  from  falling  into  Vie  general  residv/*y  See,  also, 
Fhyd  V.  Caroib,  88  N.  Y.,  568;  Rogers  y.  Case,  18  W.  Dig.,  470; 
King  V.  Strong,  9  Paige,  94;  2  Redfield's  Law  of  Wills,  115,  note. 

In  the  tenth  clause  the  testator  gives  and  bequeaths  all  the  rest 
and  residue  of  his  estate  remaining  after  the  payment  of  all  the 
legacies,  devises  and  bequests  hereinbefore  specified  or  contained^ 
to  Farnam  Philip  Caiixl  The  language  is  that  of  a  general  residu- 
ary clause.  The  sentence  therein,  "  after  the  payment  of  all*  the 
legacies,  devises  and  bequests  hereinbefore  specified  or  con- 
tamed,"  does  not  prevent  it  from  so  being  considered. 

In  Riker  v.  Comwell,  supra,  it  was  insisted  that  the  words  in 
the  second  clause  of  the  second  codicil,  ^^  after  payment  of  all  the 
legacies  and  carrying  out  of  the  trusts  and  provisions  made,^^  wer^ 
words  of  exclusion,  and  which  indicated  an  intention  to  give  only 
a  specific  legacy.  The  court  held,  there  was  no  force  in  the  sug- 
gestion. 

In  Banks  v.  Phelan,  4  Barb.,  91,  the  court  remarked ;  "  It  was 
contended  upon  the  argument  that  the  words  *  if  any  there  shall 
be  after  paying  the  preceeding  legacies,  devises  and  bequests*  con- 
tained in  the  parenthesis  of  the'  residuary  clause,  bring  this  case 
within  the  exception  to  ^neral  rule.  A  reference  to  the  adjudged 
cases  will  show  that  similar  words  used  in  the  residuary  clause 
have  not  been  considered  sufficient  to  limit  a  residuary  disposition 
to  any  particular  or  partial  residua** 

In  King  v.  WoodhuU,  8  Edw.  Chan.,  84,  the  vice-chancellor  re- 
marked :  "  *  after  payment  of  debts  and  legacies,'  or,  *after  payment 
of  legacies  specified  or  recapitulated  in  the  residuary  clause  itself/ 
are  not  restrictive  of  the  bequest  to  any  particular  or  partial 
residue ;  but  the  bequest  after  all  is  general  of  the  remainder,  and 
may  be  so  understood  without  doing  violence  to  the  expressions 
of  the  wilL  Where  the  residuary  clause  is  thus  worded,  the 
legatee  is  as  much  a  general  legatee  of  the  residuum  of  the  estate 
as  if  such  words  were  not  used.  In  some  of  the  cases,  where  the 
court  has  decreed  the  residuary  legatees  entitled  to  the  benefit  re- 
sulting to  the  estate  from  lapsed  or  void  bequests,  the  language  of 
the  will  has  been  stronger  in  favor  of  a  construction  which  would 
exclude  them  than  in  the  present  case.  I  will  instance  only  two. 
Shanley  v.  Bah-r,  4  Vesey,  782  and  Roberts  v.  Choke,  16  id.,  451."" 

The  case  of  King  v.  Woodhull  was  affirmed  in  9  Paige,  94,  is 
cited  with  approval  in  Riker  v,  Comwell,  113  N.  Y.,  127;  22  St 
Eep.,  151,  and  in  many  other  cases,  and  may  be  deemed  a  reliable 
authority. 

The  learned  judge  at  special  term  in  his  opinion  says:  "When 
we  reach  the  tenth  clause  the  testator  does  not  give  *  all  the  rest 
and  residue  of  my  estate*  to  Farnam  Philip  Caird,  but  he  qualifies 
and  circumscribes  the  residue  by  clear  expression  of  unmistak- 
able import,  namely,  *  remaining  after  the  payment  of  all  the 
legacies,  devises  and  bequests  hereinbefore  specified  or  contained.^ 
Clearly  whatever  residue  it  is,  is  the  residue  remaining  after  the 
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payment  of  all  the  legacies,  not  of  those  effectually  given,  but 
specified  or  contained  in  the  will,  whether  valid  or  not  Other- 
wise why  add  the  words  of  definition,  description  or  limitation? 
If  these  words  are  to  be  stricken  out  the  purpose  of  the  testator  la 
adding  them  is  to  be  thwarted." 

I  cannot  answer  this  position  of  the  court  below  better  than  by 
quoting  an  extract  from  the  opinion  of  Judge  Gray  in  the  Biker 
case:  "The  words  upon  which  the  appellants  lay  so  much  stress 
as  being  words  of  exclusion  and  limitation  are  used  by  the  testator 
rather  as  words  of  a  description  of  the  general  residue.  They 
might  have  been  omitted  without  prejudice  to  the  intention.  But 
their  retention  works  no  confusion  of  thought  That  which  is 
*  remaining  after  carrying  out  all  the  trusts  and  provisions  made 
by  me  in  my  will  and  codicil  *  is  the  fund,  which  is  only  com- 
pletely ascertained,  when  the  previous  provisions  have  been  effec- 
tuated. The  very  sense  of  the  words  implies  the  negation  of  the^ 
idea  of  a  specific  or  fixed  residue  outside  of  the  previous  gifts  in 
the  will.  If  the  *  carrying  out '  of  the  provisions  of  the  will  and 
codicils  is  defeated  to  any  extent,  to  that  extent  the  residue  of 
the  fund  is  increased  by  tne  accretion  of  the  void  or  lapsed  gifts.*' 
See  page  126. 

I  think,  then,  that  the  above  quotations  show  that  the  said 
tenth  subdivision  of  the  will,  being  in  form  a  general  residuary 
clause,  is  not  prevented  from  being  deemed  such  by  the  words 
"after  the  payment  of  all  the  legacies,  devises  and  bequests  here- 
inbefore specified  or  contained.  Is  it  affected  as  a  general  be- 
quest because  in  the  fifth,  sixth,  seventh  and  eighth  clauses  of 
his  will  the  testator  has  bequeathed  certain  legacies  to  be  paid  out 
of  the  "  residue  "  of  his  estate  ? 

In  King  v.  Woodhall,  supra,  see  page  80,  the  testatrix  willed 
the  residue  of  the  proceeds  of  her  estate,  if  it  did  not  exceed 
$1,000,  to  a  missionary  society,  and  the  residue  and  remainder  of 
her  estate,  after  the  payment  of  said  $1,000  to  said  missionary- 
society,  if  any  there  shall  be,  she  bequeathed  to  the  children  of 
her  niece.  The  legacy  to  the  missionary  society  lapsed,  and  it 
was  held  that  a  residuary  legatee  took  the  money.  Tliat  case, 
then,  is  an  instance  of  a  general  residuary  bequest,  after  a  specific 
bequest  out  of  the  residue,  held  valid. 

It  is  undoubtedly  the  rule  that  a  bequest  of  a  residue  will 
not  ordinarily  carry  a  lapsed  legacy.  Kerr  v.  Dougherty,  79  N. 
Y.,  346;  Beekman  v.  Bonsor,  23  id.,  298-312 ;  Riker  v.  Cornwell, 
118  id.,  125-126 ;  22  St  Eep.,  151 ;  King  v.  WoodJiuU,  3  Ed. 
Chan.,  82. 

In  the  case  last  cited  it  was  held  "  to  entitle  a  residuary  legatee 
to  the  benefit  of  a  lapsed  or  void  bequest,  however,  he  must  be 
a  legatee  of  the  residue  generally,  and  not  partially  so,  for  where 
it  is  manifest  from  the  express  words  of  the  will  that  a  gift  of 
the  residue  is  confined  to  the  residue  of  a  particular  fund  or 
description  of  property,  or  to  some  certain  residuum,  he  would 
be  restricted  to  what  is  thus  particularly  riven,  since  the  lega- 
tee cannot  take  more  than  is  fairlv  within  tne  scope  of  the  gift^ 
St.  Rep.,  Vol.  XLIV.        43 
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In  Kerr  v.  Dougherty^  supra,  there  was  in  fact  no  general  re- 
;siduary  clause.  The  case  is  considered  and  explained  fully  in  the 
Matter  of  the  Accounting  of  Benson,  96  N.  Y.,  499,  and  in  the 
Biker  case,  supra,  at  page  127.  And  in  the  latter  case,  at  pages 
125,  126,  is  illustratea  the  difference  between  a  general  bequest 
and  a  bequest  of  a  particular  residue.  The  distinction  between 
^  devise  of  a  particular  residue,  as  so  illustrated  in  that  case,  and 
that  of  a  general  bequest  by  the  testator  of  all  the  residue  of  his 
estate,  as  in  this  case,  must  be  apparent  The  legacies  contained 
in  the  fifth,  sixth,  seventh  and  eighth  clauses  of  the  will  in  ques- 
tion are  specific  legacies  of  a  certain  sum,  payable  in  the  order 
named,  in  case  testator  left  sufficient  property.  There  is  no  resi- 
due disposed  of  in  these  clausea  These  are  not  specific  residuary 
legacies.  The  testator  wills  a  certain  sum  of  money  to  each  legatee 
in  the  order  named,  payable  from  the  balance  of  his  estate.  The 
-effect  in  meaning  of  the  will  would  have'  been  the  same  had  he 
/used  the  word  "balance  "  instead  of  " residua" 

The  effect  of  the  will  in  question  is  by  the  first  four  clauses  to 
l)equeath  certain  l^acies  to  the  parties  named.  Then  out  of  the 
T3alance  of  his  estate  to  pay  the  specific  legacies  as  specified  in 
the  fifth,  sixth,  seventh  and  eighth  clauses,  in  the  order  named, 
and  the  residue  of  all  his  estate  he  bequeathed  to  Farnam  Philip 
Caird.  The  gifth  in  the  tenth  clause  is  not  of  any  particular  part 
of  the  estate  of  testator,  or  any  partial  fund.  It  is  a  gift  by  its 
terms  of  the  whole  residue  oi  the  estate.  In  the  language  of 
Xing  V.  WoodhuU,  supra,  Caird  is  **a  legatee  of  the  residue 
generally." 

Plaintiff  claims  that  by  the  will  in  question,  after  the  first  four 
clauses,  there  are  successive  residuary  legacies,  beginning  with 
the  words :  "  I  give  and  bequeath  out  of  and  from  the  residue  of 
my  estate,  after  the  payment  of  the  legacies,  eta,"  thereinbefore 
:specified  and  ending  with  the  tenth  clause  in  which  the  same  lan- 
guage is  used,  and  he  infers  that  the  will  evinces  a  plain  intent  of 
the  testator  that  the  residuary  legatees  in  each  case,  including  said 
tenth  clause,  shall  only  take  the  residuum  after  paying  prior 
legacies,  and  hence  that  the  tenth  clause  is  a  ^cijic  residuary 
-clause  and  not  a  general  one. 

The  answer  to  this  proposition  is  (what  has  been  before  stated! 
that  neither  the  fifth,  sixth,  seventh  or  eighth  clauses  of  the  will 
contain  residuary  bequests.  Each  of  said  clauses  will  or  bequeath 
^specific  legacies  of  monej  of  property.  The  word  "residue"  is 
used,  but  the  testator  might  as  well  nave  used  *•  balance."  He 
wills  in  each  case  a  sum  of  money,  if  after  paying  the  former  leg- 
acies his  estate  is  sufficient  '  Neither  the  fifth,  sixth,  seventh  or 
eighth  clause  wills  a  residue.  A  "  residue "  is  a  "  remainder," 
"what  is  left,"  "the  rest"  These  clauses  will  a  specific  sum  of 
money  in  each  case  payable  from  the  balance  of  the  estate  of  the 
testator  and  not  a  residue.  Then  comes  the  tenth  clause  in  ques- 
tion, in  which  the  testator  wills  not  any  specific  sum  of  money  or 
property,  but  all  his  estate  to  the  residuary  legatee.  He  does  not 
«o  bequeath  the  residue  after  paying  the  legacies  specified  in  the 
fifth,  sixth,  seventh  and  eighth  clauses,  but  the  residue  aiter  pay- 
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iDg  all  the  kgacies^including  the  first  four.  Suppose  the  first  three  leg- 
acies in  the  will  had  lapsed,  can  there  be  any  reasonable  doubt  but 
what  the  language  of  the  tenth  clause  is  suflficient  under  the  author- 
ities above  quoted  to  carry  such  lapsed  legacies  to  Farnam  Philip 
Caird  ?  If  the  bequest  contained  in  the  tenth  clause  was  in  any 
way  limited  in  its  language  so  as  to  evince  any  intent  on  the  part 
of  the  testator  not  to  dispose  of  all  of  his  estate,  we  might  come 
to  a  different  conclusion  but  the  language  is  general  except  the 
words  "  after  the  payment  of  all  legacies,  etc.  And  these  words- 
as  we  have  seen  are  words  of  description  and  not  words  of  limita- 
tion or  exclusion. 

There  are  cases  where  a  gift  of  the  rest  and  residue  does  not 
carry  a  lapsed  legacy,  as,  for  instance,  where  a  testator  having  dis- 
posed of  all  his  estate  but  certain  specific  property  described  in  his^ 
will,  bequeaths  such  residue  to  two  persons  in  certain  proportions. 
If  the  legacy  to  one  lapses  the  other  will  not  take,  although  to 
him  was  bequeathed  therest;and  residue  of  such  residuuna.  Such 
was  the  instance'  referred  to  in  Biker  v.  Comwell^  supra  (pi^e- 
126).  Such  a  legacy  is  in  fact  specific  and  residuary,  and  the  in- 
tent of  the  testator  appears  clearly  not  to  give  all  the  residuum  to 
the  survivor,  but  only  a  specific  part  of  the  same. 

Another  case  is  where  the  whole  residue  of  the  estate  is  given 
to  several  persons,  one  of  whom  dies  before  the  testator.  In  that 
case  the  otners  do  not,  under  the  will,  take  the  share  of  the  one  so- 
dying  Such  are  the  cases  of  Matter  of  the  Accounting  of  Benson^. 
96  N.  Y.,  502-503 ;  Jfount  v.  Mount,  8  N.  Y.  Sup.,  190 ;  Beekman 
V.  Bonsor,  23  N.  Y.,  299.  In  such  a  case  the  testator  by  the  very 
terms  of  the  will  only  gives  to  the  survivor  a  certain  share  of  the 
residue  and  he  cannot  take  more  than  the  will  gives  him.  The 
object  in  all  these  cases  is  to  ascertain  the  intent  of  the  testator  as- 
inuicated  by  the  language*of  the  will.  And  in  sueh  a  case  the 
language  of  the  testator  is  plain.  In  the  case  we  are  considering 
the  devise  is  general  of  "  all  the  rest  and  residue,^^  and  bearing  in 
mind  the  doctrine  laid  down  by  the  highest  appellate  court  in  this, 
state  in  many  cases,  that  unless  a  contrary  intent  unequivocally 
appeal's  elsewhere  in  the  will,  a  lapsed  or  void  legacy  will  be 
carried  by  such  a  general  gift  of  the  residue,  I  think  the  bequest 
contained  in  the  tenth  clause  carries  to  Farnam  Philip  Caira  all 
the  estate  of  the  deceased  not  validly  disposed  of  by  the  will,  in- 
cluding that  part  of  his  estate  attempted  to  be  given  and  be- 
queathed in  the  fifth  clause. 

It  follows  thei-e  should  be  a  reversal  of  the  judgment  The 
will  should  be  construed  in  accordance  with  this  opinion  and  the 
complaint  should  be  dismissed. 

Mayham,  p.  J.,  and  Herrick,  J.,  concur. 


Attilio  Pasquini,  Resp't,  v.  James  L.  Lowry,  Executor,  Appl't 

(Supreme  Court,  General  Term,  Third  DepaHment,  Filed  March  15,  189S.y 

RkFERENCB— CONCLUBIOKS  OF  PACT— CONFLICTING  EVIDENCB. 

Plaintiff,  a  sub-contractor  to  do  the  mason  work,  placed  plank  against 
the  wall  as  a  protection  from  the  wind.  G.,  a  sub-contractor  to  do  the  iroik 
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work,  removed  the  plank.  The  wall  blew  down  to  the  damage  of  plain- 
tiff. In  an  action  against  G.  to  recover,  the  evidence,  as  to  whether  or  not 
he  replaced  the  plank,  was  contacting.  Bdd,  that  Uie  court,  on  appeal, 
would  not  disturb  the  conclusion  of  the  referee. 

Appeal  from  judgment  in  favor  of  plaintifE,  entered  upon  re- 
port of  referea 

James  B.  CarnpheU,  for  app'lt ;  Andrew  Vanderzee,  for  resp't 

Putnam,  J. — The  facts  of  this  case  as  far  as  it  is  necessary  to 
^tate  them  are  as  follows :  Holmes  Brothers,  in  the  year  1883, 
had  a  contract  to  build  a  round  house  on  the  West  Shore  Rail- 
road at  Coeymans  Junction,  174  feet  long  on  its  northerly  side, 
•67  feet  9  inches  on  its  eastern  and  westerly  sides  and  98  feet  and  8 
inches  on  its  southerly" sida  PlaintiflE  had  a  contract  under  said 
Holmes  Brothers  to  do  the  stone,  brick  and  mason  work  of 
.«aid  building.  The  defendant's  testator,  Austin  Gibbons,  also 
had  a  contract  under  said  Holmes  Brothers  to  do  the  iron  work. 
On  Saturday  eveninff,  October  27,  1888,  plaintiff  had  the  brick 
wall  on  the  north  side  of  said  round  house  nearly  completed. 
There  were  in  that  wall  a  number  of  window  frames  set  and 
fastened  in  the  wall,  and  plaintiff  bad  placed  braces  of  plank 
from  one  and  a  half  to  two  inches  thick  and  six  inches  wide,  and 
from  16  to  20  feet  long,  fastened  by  20-penny  nails  to  these  frames, 
and  also  to  timbers  on  the  floor  of  said  round  house.  The  referee 
finds  that  between  the  time  plaintiff  s  employees  left  off  work  on 
Saturday  evening  and  the  following  Monday  at  about  2  P.  iff., 
when  they  again  commenced  work,  that  the  employees  of  Gib- 
bons removed  several  of  those  braces,  without  the  knowledge  or 
consent  of  the  plaintiff.  That  in  consequence  thereof  a  wind  that 
:arose  on  Monday  at  about  2.30  o'clock  P.  M.  blew  dowp  a  part  of 
the  north  W|ill,  causing  a  damage  to  .plaintiff  which  is  conceded 
to  be  $325,  and  for  which  this  action  is  brought 

The  evidence  seems  to  be  sufficient  to  sustain  the  finding  of 
the  referee  that  the  braces  in  question  were  placed  by  plamtiff 
originally  to  keep  in  place  the  window  frames,  and  after  such 
frames  were  fastened  to  the  brick  wall  to  support  the  wall  itsell 
That  the  braces  were  removed  without  the  knowledge  or  consent 
of  the  plaintiff,  and  the  effect  of  such  removal  was  to  cause  the 
fall  of  the  unfinished  wall.  It  is  shown  that  where  the  braces . 
remained  the  wall  was  not  affected  by  the  wind.  Also  that  the 
braces  were  of  plank  of  the  size  above  mentioned,  securely  fast- 
ened to  the  window  frames  and  to  timbers  on  the  floor  of  said 
building.  There  was  evidence  given  in  the  case  that  the  braces 
were  of  proj^r  construction,  and  that  had  they  remained  the  wall 
would  not  have  fallen.  We  think  the  direct  evidence  to  that 
•effect  and  the  fact  which  is  undisputed,  that  where  the  braces  re- 
main<»d  the  wall  was  not  affected  .by  the  wind,  justified  the  find- 
ing of  the  referee,  that  the  removal  of  the  braces  caused  the  wall 
to  fall. 

There  was  also  evidence  given  upon  the  trial  that  said  braces 
were  removed  by  employees  of  Gibbons.  The  declarations  of 
Beck,  Gibbons'  foreman,  made  immediately  after  the  accident,  were 
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admitted  in  evidence  without  objection.  He  admitted  that  he 
removed  the  braces  on  Sunday  because  they  were  in  his  way. 
As  a  witness  upon  the  trial  he  also  swore  that  he  removed  them. 
But  he  and  Stetten,  another  employee  of  Gibbons,  testified  that 
on  Sunday  evening,  at  the  time  he  left  work,  he  replaced  the 
braces.  Certainly  the  evidence  justified  the  finding  of  the  referee 
that  the  braces  were  removed  by  Gibbons*  employees  between 
Saturday  and  Monday  morning.  But  Beck  and  Stetten,  two  of 
such  employees,  testified  that,  although  they  loosened  one  end  of 
the  braces,  that  before  they  left  they  replaced  and  renailed  them. 
Under  the  circumstances,  was  the  referee  bound  to  believe  this 
statement  of  defendant's  employees?  If  so ;  if,  in  fact.  Gibbons* 
men  replaced  the  braces  as  they  found  them,  it  would  follow  that 
the  refereee's  report  could  not  be  sustained. 

We  think,  however,  the  evidence  in  the  case  was  such  that  this 
-court  is  not  justified  in  overruling  the  referee  upon  this  point 
Of  course  the  rule  laid  down  in  Roosa  v.  Smithj  17  Hun,  188-139, 
that  the  general  term  cannot  in  a  doubtful  case  upon  conflicting 
evidence  assume  the  place  of  the  referee  and  detennine  from  the 
mere  reading  of  the  evidence  who  is  telling  the  truth  or  who  is 
best  entitled  to  credit,  is  well  settled  Both  Pasquini  and  Sewall, 
his  foreman,  testified  that  after  the  accident  they  saw  the  braces 
in  tjuestion  lying  across  the  pits  with  iron  upon  them.  They 
testified  to  this  positively.  Although  there  was  conflicting  evi- 
dence and  testimony  tending  to  contradict  their  statements,  yet 
the  referee,  who  saw  and  heard  these  witnesses,  believed  what  they 
.said.  If  what  Pasquini  and  Sewall  positively  testified  to  as  to  the 
braces  that  they  had  nailed  up  on  Saturday  night  being  across  the 
pits  on  Monday  under  the  iron  placed  there  by  Gibbons*  men  is 
true,  then  the  testimony  of  Beck  and  Stetten  to  the  effect  that  be- 
fore they  left  the  building  on  Sunday  Beck  renailed  the  braces 
must  net'essarily  be  untrua 

Again,  Piisquini  and  Sewall  both  testified  that  right  after  the 
accident  Beck,  being  charged  with  moving  the  braces,  admitted 
that  he  did,  as  they  Were  in  the  way,  and  he  did  not  then  claim 
that  he  had  replaced  them.  His  failure,  when  blamed  for  remov- 
ing the  braces,  to  claim  that  he  replaced  and  renailed  them,  is 
equivalent  to  an  admission  that  he  had  not  done  so.  When  his 
attention  was  called  as  a  witness  to  what  occurred  immediately 
after  the  accident  .when  he  was  so  charged  with  removing  the 
braces,  he  fails  to  satisfactorily  account  for  what  then  admittedly 
took  place.  On  the  whole  the  findings  of  the  referee  in  this 
regard,  and  on  the  various  questions  of  fact  involved,  have  evi- 
dence in  the  case  to  support  them,  and  under  well  settled  rules  we 
would  not  be  justified  in  reversing  such  findings  as  against  evi- 
dence. It  appears  thnt  it  was  not  necessary  for  Gibbons*  men  to 
remove  the  braces  to  do  the  work  they  were  called  upon  to  per- 
form, or  if  it  was  that  the  braces  should  have  been  replaced. 

There  is  sufficient  evidence,  then,  to  sustain  the  conclusions  of 
the  referee  on  the  questions  of  fact  involved  in  the  casa  It 
appears  that  plaintiff  having  his  brick  wall  nearly  erected,  and 
having  the  same  properly  braced  with  plank  securely  fastened  to 
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tlie  window  frames  in  said  walls  and  timber  on  the  floor  of  the 
building  so  as  to  prevent  said  wall  from  falling,  the  defendant 
removed  said  braces  and  negligently  failed  to  replace  the  same, 
and  Jis  a  result  of  said  act  the  wall  was  blown  down. 

We  think,  these  facts  being  established,  that  the  referee's  con- 
clusion that  the  act  of  defendant's  employee  in  removing  and  not 
replacing  the  said  braces  was  negligent,  is  correct*  It  appears  that 
the  object  of  the  braces  was  to  prevent  just  such  an  accident  as 
did  occur.  PlaintifE  was  lawfully  under  his  contract  engaged  in 
building  a  wall,  and  the  act  of  removing  the  braces  necessary  for 
the  support  of  the  wall  without  his  knowledge  and  consent,  which 
the  referee,  on  sufficient  evidence,  found  was  done,  was  a  negli- 
gent act  If  it  was  necessary  for  Gibbons'  employees  to  move 
said  braces,  they  should  have  notified  the  plaintiff  of  their 
intention. 

The  cases  cited  by  defendant  on  this  question  are  not  parallel. 
The  case  of  Cosulich  v.  The  Standard  Oil  Co.,  83  St  Rep.,  287^ 
was  where  an  accident  occurred  without  any  proof  whatever  of 
negligence  on  the  part  of  the  defendant,  and  it  was  held  that 
negligence  would  not  be  presumed,  the  parties  having  no  con- 
tractual relations.  Here  a  wrongful,  a  negligent  act  is  shown,  a 
tearing  down  of  the  braces  placed  by  plaintiff  to  sustain  his  work. 
So  in  the  Wiedmer  case,  114  N.  Y.,  462^  23  St  Rep.,  869;  Reiss 
case,  88  id.,  842.  No  negligence  was  shown  on  the  part  of  the  de- 
fendants in  either  of  these  cases.  It  was  held  that  negligence 
would  not  be  presumed.  But  in  this  case  an  actual  interference 
by  Gibbons'  employees  was  shown  in  tearing  down  the  braces- 
properly  erected  by  plaintiff  to  support  his  walls. 

The  defendant  also  cites  the  SuUon  case,  66  N.  Y.,  244;  Nichol- 
son case,  41  id.,  525,  and  the  Reiss  case,  38  St  Rep,  842,  to  sus- 
tain his  position  that  defendant's  act  in  removing  the  braces  waB 
not  negligent  because  the  accident  that  occurred  could  not  have 
been  reasonably  anticipated  and  would  not  have  happened  unless 
under  exceptional  cases.  The  answer  to  this  position  is  that  the 
object  of  the  braces  must  be  deemed  to  have  Deen  to  sustain  the 
wall  as  against  winds  or  any  other  force  that  might  cause  it  to  fall. 
It  appears  that  the  wind,  at  the  time  the  wall  fell  down,  was  not 
extraordinary.  It  was  not  a  hurricane.  The  plaintiff  as  a  wit- 
ness was  asked : 

**  Q.  Was  it  a  very  unusually  strong  wind  that  blew  at  the- 
time  ?  A.  No  sir.  It  blew  very  strong,  but  I  saw  it  blow  a  great 
many  times  worse." 

It  was  to  guard  against  such  winds  that  the  braces  were  placed. 
The  referee  was  justified  in  finding  that  the  accident  micht  have- 
been  anticipated  from  the  removal  of  the  braces.  Also  tuat  such 
removal  was  the  proximate  cause  of  the  accident,  without  which 
it  would  not  have  happened. 

The  claim  is  made  by  defendant  that  plaintiff's  own  negligence- 
contributed  to  the  accident  The  testimony  shows  that  plaintiffs 
own  employees  left  the  work  Saturday  night  That  at  that  time 
the  braces  were  all  examined  and  were  in  place,  properly  secured. 
The  plaintiff's  men  again  commenced  work  on  Monday  afternoon. 
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W^e  do  not  think  that  negligence  can  properly  be  attributed  to 

piaintiff  because  he  did  not  examine  the  braces  upon  Monday 

corning  to  see  whether  any  of  them  had  been  displaiced.    Having 

■examined  them  on  Saturday  night  when  he  left  work,  plaintiff 

could      properly  presume  that  they  would   remain    in  the  same 

situation  on  Monday.     He  was  not  bound  to  assume  that  some 

wrorigdoer  would   in  the  meantime    have  removed   the   braces, 

Ordincirily,  the  question  of  contributory  negligence  is  one  of  fact, 

^nd      tilae    referee,   under  the   circumstances,   the    braces    having 

^rx     p>roperly  secured  on  Saturday  when  the  plaintiff  quit  work, 

coul<i     properly  find  absence  of   contributory  negligence  on  the 

part     c>x  the  plaintiff  in  not  examining  the  braces  upon  Monday 

morrixiag  and  in  assuming  that  they  remained  the  same  as  when 

exatti  i  ned  on  Saturday  night     There  is  also  evidence  in  the  case 

jusjiif ying  the  conclusion  that  the  braces  were  properly  erected 

^nl      <2>£  the  proper  size  and  sufficient  to  sustain  the  wall.     We 

nar^      X'^d  through  the  case  and  do  not  find  any  exceptions  re- 

^"•T^^^S  consideration  except  such  as  have  been  above  discussed* 

-*^t^^  case  seems   to  involve  a  question  of   fact     It  is  a  case 

^^    ^Conflicting  evidence.     It  was  was  tried    before  an  able  and 

f^^^^'ienced  referee  and  we  see  no  reason  why  his  conclusions 

"^  tix^  00^  should  be  disturbed. 

^^  X'ollows  judgment  should  be  affirmed,  with  costs. 

^^-^Vtham,  R  J.,  and  Herrick,  J.,  concur. 


-^^Xe  Losee,  Resp't,  v.  The  Watervliet  Turnpike  k  Rail- 
road COMPANX,  App'it 


^^'^>^^ne  Court.  General  Term,  Third   Department,  Filed  March  16, 1892.) 


(8ft 

^^OAD — Neqlioencb — Chahge. 

Id  an  action  against  a  street  railroad  company  for  injuries  caused  b^  the 
Negligence  of  a  conductor  in  starting  his  car  without  warning  plaintiff 
^ho  was  in  the  act  of  walking  to  the  door,  and  who  was  thrown  to  the 
f  oor  and  iniured,  the  court  charged  as  a  legal  proposition,  "  If  you  find 
from  the  evidence  that  this  plaintiff  was  in  the  act  of  getting  off,  or  had 
left  her  seat  for  any  purpose,  and  the  car  started  and  she  was  thrown,  the 
conductor  had  no  ri^ht  to  start  it  without  giving  her  warning  to  take  her 
seat,  or  an  opportunity  to  get  her  seat."    Jaeld,  error. 

Appeal  from  judgment  in  favor  of  plaintiflF,  entered  on  verdict 
4ind  from  order  denymg  motion  for  a  new  trial. 

Uale  <t  BuUcky  {Alpheus  L  BuVcley^  of  counsel),  for  applt ;  John 
n,  0  leasouy  for  resp\ 

P[JTNAM,  J. — A  conductor  of  a  street  railroad  car  should  give 
passengers  a  reasonable  opportunity  to  alight,  and  a  failui-e  to  do 
so  is  neffligenca  Poulin  v.  Broadway  A  Seventh  Ave,  R  R  Cb., 
•61  N.  Y.,  621.  He  is  only  bound,  however,  to  afford  a  reasonable 
time.  A  party  wishing  to  alight  must  not  loiter.  It  is  not  clear 
from  the  testimony  that  plaintiff  was  not  afforded  a  reasonable 
opportunity  to  leave  the  defendant's  car  at  the  time  of  the  acci- 
dent which  is  the  subject  of  this  action,  or  that  the  evidence  dis- 
closes negligence  on  the  part  of  the  conductor. 

I  infer  that  no  notice  was  given  to  him,  nor  was  it  shown  that 
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lie  knew  plaintiflE  wished  to  alight  Plaintiff,  was  .sitting  by  Miss 
Gardner.  The  conductor  stopped  the  car  for  the  latter  to  alight, 
who  arose  from  her  seat,  went  out  of  the  car  and  stepped  on  the 
ground,  when  the  bell  was  rung  and  the  car  started.  At  thi& 
lime  the  plaintiff  testifies  she  had  taken  three  steps  towards  the 
rear  end  of  the  car  where  the  conductor  was.  Tnerefore,  it  ap- 
l>eai*8  that  the  car  was  stopped  long  enough  for  a  passenger  to 
alight  And  although  plaintiff  was  then  on  her  feet,  it  was  not 
.♦<h()wn  that  she  signaled  the  conductor  or  gave  him  any  notice  that 
she  wished  to  leave  the  car,  or  that  his  attention  was  in  any  way 
attracted  to  her. 

To  sustain  the  judgment  there  must  be  legitimate  evidence  of 
negligence.  The  jury  has  no  right  to  guess  at  it  Plaintiff  must 
prove  it  This  case  is  not  like  that  of  McDonald  v.  Long  Island 
R  R  Co.,  116  N.  Y.,  546;  27  St  Rep.,  481.  Where  a  railroad 
company  stops  at  regular  stations  it  is  bound  to  stop  at  such 
pljices  long  enough  to  afford  passengers  a  reasonable  time  to- 
alight,  whether  the  conductor  knows  whether  any  passengers  wish 
to  leave  the  car  or  not  On  street  railways  the  conductor  only 
stops  when  signaled  by  a  passenger.  It  is  true  that  when  he  stops^ 
for  one  passenger  who  signals  him  another  may  take  advantage 
of  the  opportunity  to  leave  the  car.  But  to  establish  negligence 
on  the  part  of  the  conductor  the  circumstances  must  be  such  that 
liis  attention  was  or  should  have  been  called  to  the  intent  of  the 
passenger  to  alight  Here  there  is  not  the  slightest  evidence  that 
the  plaintiff  made  any  effort  to  attract  the  attention  of  the  con- 
ductor, either  by  ringing  the  bell  or  in  any  other  way ;  nor  any 
evidence  that  the  conductor  saw  her,  or  circumstances  shown  in- 
dicating that  he  should  have  seen  her. 

It  is  not  shown  that  he  started  the  car  hastily.  The  passenger 
who  sat  next  plaintiff  arose  and,  as  far  as  the  evidence  discloses, 
deliberately  left  the  car,  and  at  that  time  the  plaintiff  had  only 
taken  three  steps  towards  the  conductor.  I  infer  from  the  evi- 
dence she  must  have  been  some  distance  from  the  door,  as  it  does 
not  appear  that  her  head  fell  against  it  or  outside  of  it  Under 
such  evidence  it  is  a  question  of  some  doubt  whether  plaintiff 
made  out  a  case  of  negligence  against  the  defendant  which  should 
have  been  submitted  to  the  jury. 

Admitting,  however,  that  the  case  was  properly  submitted  to 
the  jury-  by  the  trial  judge,  nevertheless,  in  that  case,  it  was  a 
question  of  fact  for  the  jury  to  determine,  from  the  testimonv 
given;  whether  the  act  of  the  conductor  was  or  was  not,  under  all 
the  circumstances,  negligent  And  I  think  that  some  exceptions 
taken  by  the  appellant  to  the  charge  of  the  judge  to  the  jury 
renders  a  new  trial  of  the  case  necessary.  The  judge  charged  the 
jury  as  follows: 

"If  you  find  from  the  evidence  that  this  plaintiff  was  in  the 
act  of  getting  off,  *  *  *  she  had- started,  left  her  seat  for  the 
purpose  of  getting  off  or  for  any  other  purpose,  and  the  car 
started  wliile  she  was  on  her  feet  and  thrown,  he  had  no  right  to 
start  it  without  giving  her  warning  to  take  her  seat,  or  an  oppor- 
tunity to  get  her  seat."     To  this  an  exception  was  taken. 
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Again  the  judge  charged:  "K  she  started  before  the  signal 
she  was  not  guilty  of  neghgence,  but  the  company  was  negligent." 
To  this  no  exception  was  taken. 

In  answer  to  the  sixth  request  to  charge,  the  court  charged : 
*'  Now,  if  the  car  was  standing  still  she  had  a  right  to  get  up,  and 
had  a  right  to  attempt  to  go  out  or  a  right  to  move  over,  and  the 
conductor  had  no  right  to  start  it  again  until  ho  saw  she  either 
moved  out  or  sat  down,  or  gave  her  notice  to  sit  down.  She 
must  do  one  thing  or  the  other  within  a  reasonable  time."  The 
defendant  excepted. 

By  these  instructions  the  jury  were  told  that  if  plaintiff  arose 
in  the  car  for  the  purpose  of  getting  off  or  for  some  other  purpose, 
the  conductor  had  no  right  to  start  the  car  without  warning  her, 
as  a  legal  proposition.  The  jury  were  not  instructed  that  they 
Tnight  so  find  or  that  they  could  determine  from  all  the  facts  of 
the  case  that  the  starting  of  the  car,  under  the  circumstances,  was 
improper,  but  were  instructed  that  the  conductor  had  no  rights  if 
ifie  plaintiff  was  standing  tor  any  purpose,  to  start  the  car  without 
warning  her. 

In  effect  they  were  told  that  such  an  act  was  wrongful,  and 
hence  negligent  The  judge  stated  this  as  a  legal  proposition.  The 
jury  might  perhaps  have  found  as  a  fact  from  the  circumstances 
proved  that  the  conductor  was  negligent  in  starting  the  car,  even 
if  the  plaintiff  was  only  standing  without  attempting  to  alight  I 
do  not  think  that  the  court  could  properly  charge  as  a  legal  propo- 
sition that  such  a  starting  of  the  car  was  improper.  The  evidence 
given  in  the  case  was  such  that  the  jury  could  have  found 
that  the  plaintiff  was  on  her  feet  for  the  purpose  of  changing  her 
«eat  merely,  or  for  the  purpose  of  alighting  from  the  car. 

I  think  it  should  have  oeen  submitted  to  the  jury  as  a  question 
of  fact  whether,  under  the  circumstances,  plaintiff  standing  in  the 
•car,  either  to  go  out  or  change  her  seat,  the  conductor  was  or  was 
not  justified  in  starting  it  when  he  did.  There  was  evidence  that 
the  car  had  stopped  long  enough  for  apassenger  to  alight ;  that  no 
signal  was  given  to  the  conductor.  There  was  no  evidence  that 
his  attention  was  called  to  her,  or  that  he  knew  she  wished  to 
leave  the  car.  If  the  question  had  been  submitted  to  the  jury, 
they  might  have  found  that,  although  plaintiff  was  standing  m 
the  car  either  changing  her  seat  or  to  go  out,  yet  the  conductor 
was  not  negligent  in  not  seeing  her,  and  had  the  right  at  the  time 
to  start  the  car.  But  the  court,  by  the  instructions  above  quoted, 
took  away  these  (juestions  from  the  jury,  holding  that  if  the 

Elaintiff  was  standing  at  the  time  the  conductor  started  the  car, 
e  had  no  right  to  so  start  it  without  warning  her,  it  necessarily 
following  that  his  act  was  wrongful  and  negligent  I  think  tiie 
court  should  have  submitted  this  question  to  the  jury  as  one  of 
fact  It  was  for  the  jury  to  say  not  only  whether  plaintiff  was 
standing  up  to  change  her  seat  or  to  leave  the  car,  but  also  whether 
the  conauctor  should  have  seen  her  in  the  absence  of  any  signal, 
and  whether  his  act  in  starting  the  car  when  she  was  standing  up 
was  or  was  not  wrongful.  The  exception  taken  by  defendant  to 
St.  Rep.,Vol.XLIV.        44 
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the  said  instructions  of  the  judge  seem  to  have  been  suflScient 
See  Peopk  v.  LivingsUm^  79  K  I.,  292;  Freundv.  Paten,  10 
Abb.  N.  C,  316. 

It  is  inipoesible  to  say  that  the  instructions  above  referred  U> 
did  not  inffuence  the  verdict,  and  hence  the  judgment  should  be- 
reversed,  and  a  new  trial  wanted,  costs  to  abide  the  event 

Herbick,  J.,  concurs;  MAYHAif,^P.  J.,  not  sitting. 


Stephen  Sanfobd  et  aL,  Resp'ts  v.  John    Claflin  ei  al^ 

Applts. 

(Supreme  Court,  General  Term,  Third  Department,  FOed  March  IS,  189$.) 

Pleading— Answer— Irbblby ANT  alleqationb. 

Allegations  in  an  answer  charging  plaintiffs  with  making  a  private- 
agreement  with  defendants'  agent  over  four  years  before  the  maldng  of 
the  contract  which  is  the  subject  of  the  action,  no  claim  bcdoff  made  for 
damages  on  account  of  said  act  of  plaintiff,  are  irrelevant  ana  should  be 
stricken  out  on  motion. 

Appeal  from  order  striking  out  certain  portions  of  defend- 
ants' answer  as  redundant  and  irrelevant 

Charles  TT.  Oould  {Z,  S,  Westbrook^  of  counsel),  for  app'lts ;  W. 
jL  Van  Denbergh,  for  resp'ts. 

Putnam,  J. — The  action  is  brought  upon  a  written  contract 
dated  February  11,  1888,  by  which  defendants  in  consideration  of 
an  extra  one  per  cent  agreed  to  sell  24,000  pieces  of  plaintiff's- 
carpets,  confining  their  sales  of  tapestry  and  velvet  goods  ex- 
clusively to  those  of  plaintiffs'  manufactures.  The  complaint 
alleges  the  receipt  and  retention  of  a  sum  mentioned  therein  by 
defendants  on  account  of  said  one  per  cent,  a  failure  by  defend- 
ants to  perform  tlie  contract,  and  hence  their  liability  to  repay  the 
said  s\im  so  paid  to  or  retained  by  them. 

The  answer  admits  and  denies  certain  allegations  contained  in 
the  complaint  Second,  admits  a  contract  made  on  February  11^ 
1888,  partly  verbal  and  partly  written,  differing  from  the  contract 
set  out  in  the  complaint;  alleges  that  defendants  performed  and 
plaintiffs  failed  to  perform  tne  covenants  therein,  whereby  the 
defendants  suffered  aamage ;  and,  third,  sets  up  the  same  facts  as^ 
a  counterclaim. 

In  the  second  part  of  the  answer  are  the  clauses  stricken  out  by 
the  special  term  relating  to  one  William  H.  Davis,  a  former  agent 
of  the  defendants,  discharged  by  them  on  or  about  December  31, 
1884;  the  alleged  misconduct  of  the  plaintiffs  in  making  a  private 
agreement  with  Davis  preceded  the  making  of  the  contract  in 
question  over  four  years. 

We  are  unable  to  see  what  relevancy  the  allegations  stricken 
out  have  to  the  issues  raised  by  the  pleadings  in  this  case.  It 
will  be  observed  that  the  written  memomndum  executed  on  Feb- 
ruary 11,  1888,  as  claimed  by  each  of  the  parties,  is  the  same, 
except  that  the  defendants  assert  that  tne  figures  "twenty.^ 
thousand  "  was  contained  in  it  before  the  figures  "  twenty -four ' 
thousand."    Both  parties  conceded  that  by  the  contract  of  Fob- 
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ruary  11th  the  defendants  were  to  have  an  extra  one  per  cent 
If  there  was  a  dispute  raised  by  the  pleadings  in  r^ara  to  this 
extra  one  per  cent  it  is  possible  that  the  allegations  stricken  out 
might  be  properly  retained  in  the  pleading.  But  the  contract  in 
regard  to  the  one  per  cent  is  conceded  to  be  in  writing,  and  there 
is  no  issue  in  the  pleadings  in  that  regard.  The  only  issue  being 
as  to  whether  defeadants  were#to  sell  twenty  thousand  or  twenty- 
four  thousand  pieces  of  goods  each  year,  and  whether  plaintiffs 
agreed  in  the  same  contract  to  furnish  defendants  with  goods  of 
the  quality  specified  in  the  answer,  and  to  furnish  such  goods  to 
the  defendants  exclusively. 

We  think  it  is  plain  that  the  all^ations  in  the  answer  charging 
plaintiflEs  with  making  a  private  agreement  with  defendants'  agent 
over  four  years  before  the  making  of  the  contract  which  is  the 
subject  of  the  action  irrelevant  to  the  real  issue  in  the  case.  No 
•claim  is  made  for  damages  on  account  of  the  said  acts  of  plaintiffs. 
It  may  be  inferred  from  the  answer  that  the  pleader  intended  to 
have  It  understood  that  the  alleged  improper  action  of  the  plaint- 
iffs induced  the  defendants  to  insist  upon  receiving  the  extra  one 
per  cent,  and  the  plaintiffs  to  yield  to  defendants*  demand  in  tliat 
r^ard.  But  if  so,  the  allegation  is  entirely  irrelevant  It  is  of 
no  consequence  what  induced  the  defendants  to  demand  and  the 
the  plaintiffs  to  give  the  extra  one  per  cent  The  parties  both 
agree  that  this  one  per  cent  was  reserved  in  the  contract  No 
issue  is  raised  in  that  regard,  and  the  reasons  that  induced  the 
action  of  the  parties  is  not  material. 

If  the  clauses  in  the  answer  in  regard  to  plaintiffs  making  a 
private  arrangement  with  defendants*  agent,  Davis,  on  or  before 
1884  are  allowed  to  remain  in  the  pleading  defendants  will  have 
the  right  to  offer  testimony  upon  that  subject  on  the  trial  of  the 
case,  and  plaintiffs  will  have  to  be  prepared  to  meet  3uch  evidence 
But  inasmuch  as  there  is  no  dispute  oetween  the  parties  in  the  • 
pleadings  as  to  the  one  per  cent,  it  is  difficult  to  see  what  rele- 
Taney  such  testimony  would  have  to  the  real  issues  in  the  case. 

We  therefore  think  that  the  order  of  the  special  term  was  cor- 
Tect  We  bear  in  mind  the  holding  of  the  general  term  of  this 
district  Town  of  Essex  w.  The  K  T  &  Can.  R  R  Co.,  8  Hun, 
ML  In  that  case  the  court  decided  that  irrelevant  and  redund- 
ant matter  should  be  stricken  from  the  pleadings  with  reluctance 
And  csiutioa  But  the  court  determined  in  that  case  that  it  was 
proper  to  strike  from  the  pleadings  matter  which  on  the  first 

5 lance  is  plainly  impertinent  We  think  the  clauses  stricken  out 
y  the  special  term  were  of  that  character,  and  such  clauses  being 
impertinent  the  allegations  contained  therein  were  of  such  a  nature 
that  they  should  not  be  allowed  to  remain  in  the  pleadings.  See 
Smith  v.  HiUon,  19  St  Hep.,  844-345. 

Order  affirmed,  with  ten  dollars  costs  and  printing  disburse- 
ments. 
HsRRiOK,  J.,  concurs ;  Mayham,  P.  J.,  not  sitting. 
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Albert   MoGuirb,   Resp't,   v.  The  Ogdensburgh  k  Lakr 
Champlain  R  R  Co.,  App*lt 

(Supreme  (hurt,  Qenerai  Term,  Third  Department,  FUed  March  16,  I89S,y 

1.  RAILBOAiy—FENCB— CONSTRUCnTB  NOTICB  OF  DEFECT. 

Where  a  fence  has  been  out  of  repaH*  for  a  considerable  period,  a  rail- 
road companj  will  be  presumed  to  haTe  had  notice  Uirough  its  agent  of 
said  defective  condition,  and  is  chargeable  with  constructive  notice. 

3.   BAIffi-^EviDBNOB. 

Id  an  action  against  a  railroad  company  to  recover  the»  value  of  a  horse 
killed  by  a  train  on  the  track  of  defendant,  through  the  tatter's  negligence 
in  allowing  its  fence  to  become  defective,  the  court  allowed  evidence  of  the 
condition  of  the  fence  at  the  spot  where  a  witness  testified  he  found  the 
horse's  tracks,  and  also  in  the  immediate  vicinity  of  the  place.  Held, 
competent  on  the  question  of  constructive  notice  to  the  defendant. 

8.  Samb—Rkfubal  to  chaboe. 

Li  such  case  the  court  did  not  err  in  refusing  to  charge  that ''  if  defend* 
ant's  employee  made  an  examination  of  the  fence  the  day  before  the  acci- 
dent and  discovered  no  defect,  the  defendant  is  not  liable,"  and,  also,  that 
"if  the  employee  made  such  an  examination  as  he  in  his  judgment  deemed 
proper  under  the  circumstances  the  defendant  is  not  liable.'" 

Appeal  from  judgment  in  favor  of  plaintiff  entered  on  verdict 
and  from  order  denying  motion  for  a  new  trial 

Louis  Hasbrouck^  for  app*lt ;  Thomas  Spratt^  for  resp't 

Putnam,  J. — This  action  is  brought  to  recover  the  value  of  a 
horse  which  escaped  on  to  defendant's  railroad  track  through  a 
defective  railroad  fence,  and  was  killed  by  an  engine. 

I  think  there  was  sufficient  evidence  to  submit  the  question  to 
the  jury  whether  or  not  the  horse  in  question  escaped  through 
the  south  fence  to  the  railroad  track.  Joseph  Grasco,  Jr.,  who 
was  first  upon  the  ground  and  whose  statement  the  jury  could 
and  probably  did  believe,  foulid  the  south  fence  broken  down. 
The  top  board  was  lying  on  the  ground  and  the  third  board  was 
nailed  at  one  end,  the  other  resting  on  the  ground.  Several  horses 
not  killed  Were  upon  the  track  and  these  he  drove  through  the 
broken  fence  and  nailed  it  up  with  a  stone.  He  then  discovered 
tracks  leading  from  the  pasture  to  this  opening  and  apparently- 
through  it  There  was'  ojher  evidence  in  the  case  tending  to  cor-: 
roborate  him.  It  is  true  that  on  the  part  of  the  defendant  testi- 
mony was  offered  tending  to  show  that  the  horse  escaped  through 
the  fence  at  the  sand  pit,  and  from  thence  to  the  branch  track. 
But  the  testimony  given  in  this  regard  was  conflicting  and  of  such 
a  character  that  the  question  as  to  what  point  the  horses  escaped 
from  the  pasture  was  properly  submitted  to  the  jury  and  the  finr^- 
ing  of  the  jury  cannot  properly  be  disturbed.  Payne  v.  Troy  it 
Boston  R  R.  Cb.,  83  N.  Y.,  574. 

The  plaintiff's  witnesses  also  gave  evidence  tending  to  show 
that  part  of  the  fence  where  the  tracks  indicated  the  horses  went 
through  on  to  the  railroad  track  was  in  bad  condition ;  the  boards 
and  posts  rotten,  shaky  and  weak ;  some  of  the  boards  not  long- 
enough  to  reach  the  posts  and  some  too  rotten  to  be  nailed ;  some  of 
the  boards  were  hanging  loose  and  flapping.  In  addition  to  this  tcs- 
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timony,  Joseph  Gasco,  Jr.,  shows  that  immediately  after  the  acci- 
dent ae  found  the  two  boards  off  as  before  stated.  This  evidence 
justified  a  finding  by  the  jury  that  the  fence  was  in  bad  conditioD 
some  lime  before  the  accident 

It  is  true  as  claimed  by  appellant  that  the  plaintiff  to  establish  a 
case  of  n^Iigence  on  the  part  of  the  defendant  must  show  notice, 
actual  or  constructive,  to  it  of  the  condition  of  the  fence.  But 
where  a  fence  has  been  out  of  repair  for  a  considerable  period  a 
railroad  company  will  bepresumea  to  have  had  notice  through  its 
agent  of  such  defective  condition ;  will  be  chargeable  with  con- 
structive notica  Hodge  v.  N.  Y.  C.  &  K  R  R  R  Co,y21  Hun,. 
895;  Hungerford  v.  &,  R  S  K  Y.  R  R  Co.,  i6  id.,  840;  12  St. 
Rep.,  204. 

In  this  case  if  the  jury  believed  the  evidence  given  by  plaintiff's; 
witnesses  they  could  find  that  this  fence  was  an  old,  rotten,  weak 
and  insufficient  fence,  and  one  that  should  have  been  repaired^ 
and  that  defendant  could  properly  be  held  chargeable  witn  con- 
structive notice  of  its  condition.  The  distinction  between  this- 
case  and  that  of  Wheeler  v.  Erie  R  R  Co,,  2  T.  &  C,  636,  cited 
bv  the  defendant,  is  plain.  In  that  case,  as  stated  in  the  opinion 
of  the  court,  there  was  absolutely  no  evidence  showing  the  bad 
condition  of  the  fence,  even  up  to  the  day  or  the  hour  hetore  the 
accident  In  Murray  v.  K  T.  G  R  R  Cb.,  4  Keyes,  278,  the 
gate  was  only  out  of  repair  four  days  and  under  such  circum- 
stances that  the  attention  of  the  defendant  was  not  called  to  it 
In  this  case,  if  plaintiff's  evidence  is  true  as  to  the  fence,  it  must- 
have  been  out  of  repair  for  a  considerable  period.  It  was  old  and 
rotten,  the  boards  flapping  and  short  It  must  necessarily  have 
been  in  that  condition  for  such  a  period  as  to  charge  defendant 
with  constructive  notice.  This  bad  condition  was  diown  on  the 
very  spot  where  Gasco  found  the  fence  broken  dowa  It  is  true 
that  defendant's  employees  testified  that  they  from  time  to  time 
examined  the  fence  in  question  and  had  found  no  defect  in-  it 
But  the  jury,  under  the  circumstances,  were  not  bound  to  believe 
the  defendant's  witnesses  in  this  regard.  They  could,  and  doubt- 
less did,  rely  upon  the  testimony  given  by  the  witnesses  produced 
by  the  plaintiff. 

The  court  allowed  evidence  of  the  condition  of  the  fence  at  the 
venr  spot  where  Gasco  found  the  tracks  indicating  that  the  horses 
had  gone  through  and  also  in  the  immediate  vicinity  of  the  place. 
The  appellant  msists  that  it  was  error  to  allow  such  evidence 
except  at  the  very  place  where  the  horse  escaped.  It  is  difficult 
to  see  how  the  admission  of  the  evidence,  as  objected  to  and  re- 
<^ived  by  the  court  below,  could  have  injured  defendant  But  I 
think  such  evidence  was  properly  received  on  the  question  of 
ooMtructive  notice  to  the  defendant  It  was  a  question  of  fact 
under  all  the  evidence  and  circumstances,  whether  defendant  was 
negligent;  whether  defendant's  employees  should  have  discovered 
the  condition  of  the  fence. 

^  It  was  therefore  proper  to  show  the  condition  of  such  fence  for 
a  sufficient  space,  including  where  the  horse  went  through,  and 
on  each  side  of  that  spot,  so  that  the  attention  of  the  servants  of 
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the  defendant  should  have  been  attracted.  Suppose  the  defective 
spot  in  the  fence  had  been  onl^  for  the  small  space  where  the 
horse  carae  through,  the  jury  might  have  concluded  that  the  ser- 
vants of  the  defendant  were  not  negligent  in  not  observing  so  in- 
significant a  defect  in  the  fence.  If,  however,  the  defective  spot 
was  for  several  lengths  of  the  fence,  including  the  place  where 
the  horse  came  through,  that  was  a  defect  that  should  have  at- 
tracted notice.  I  think  on  the  question  of  fact  submitted  to  the 
jury,  as  to  whether  defendant  was  or  was  not  negligent  in  not  dis- 
<3overing  the  defective  fence,  the  evidence  so  received  was  com- 
petent 

The  cases  cited  by  defendant  are  not  similar.  In  Seed  v.  N.  T. 
C  R  R  Co.,  45  N.  Y.,  574,  the  court  held  that  the  condition  of 
the  railroad  a  half  mile  from  the  place  of  accident  could  not  be 
shown.  That  is  a  very  different  case  from  this,  whei-e  the  condi- 
tion of  the  fence  was  only  shown  in  the  immediate  vicinity  of 
the  place  where  the  horse  escaped.  The  other  authorities  cited 
by  the  defendant,  Abbott's  Trial  Evidence,  585,  §  9  ;  CalUgan  v. 
iV.  Y.  a<t  H.R  R  R  Cb.,  59  N.  Y,  651,  are  not  applicable. 

I  do  not  think  the  court  erred  in  refusing  to  charge  as  requested 
ty  the  defendant  that  if  defendant's  employee  Connor  made  an  ex- 
iimination  of  the  fence  the  day  before  the  accident  and  discovei-ed 
no  defect  and  no  boards  down  at  the  place  where  the  horse  es- 
<3aped,  tlie  defendant  is  not  liable.     That  if  Connor  made  such 
examination  as  in  his  judgment  seemed  proper  under  the  circum- 
stances, the  defendant  is  not  liable.     The  jury  were  not  bound  to 
believe  Connor.     They  had  a  right  to  believe  the  testimony  of 
the  other   witnesses,  and  from  such  testimony  to  infer  that  the 
fence  in  question  was  an  old,  rotten,  weak  and  defective  one,  and 
if  they  so  found  they  could  determine  from  Connor's  examina- 
tion of  the  fence  the  day  prior  to  the  accident  that  the  defendant 
had  express  notice  of  its  oefective  condition.     If  it  was  in  fact,  as 
witnesses  testified,  a  poor  fence,  and  the  jury  so  determined,  al- 
though Connor  so  examined  it  the  day  before  the  accident,  his 
defective  judgment  in  calling  or  considering  it  a  good  fence  would 
not  conclude  the  jury  or  shield  the  defendant  from  liability. 
The  judgment  should  be  affirmed,  with  costs. 
Hbrrick^  J.,  concurs;  Mayham,  P.  J.,  not  sitting. 


Esther  A.  MERRirr,  App'lt,  v.  Martin  Merritt,  Resp't 

Oupreme  Oa^iH.  General  Term.   Third  Department,  Fikd  March  15.  189^.) 

Bond— Evn>i5NCE*  ^,   .  *     -,    *»  j.  *u 

PlMnHff  entered  Into  an  atite-nuptlal  ~?t««^.T**f«/5^"tl,5^^ 
hv  the  terms  of  whteh  plaintiff.  In  caae  of  their  «»««^„'""'^' »K,*? 
release  all  her  dower  riffht  in  his  property,  "djn  conwderatlon  therefor 
was  to  receive  her  support  during  life,  in  caseshe  fmmye^  Mm  the  same 
toheachnri?eandHenupon  his  property.  They  ™«:,'|«'  *"^";!^. '^i 
Either  nntil  Ms  death.  Some  Tears  prior  hereto  with  the  consent  of 
^aintiff.  he  conyeyed  to  !»<' children  including  defendant,  alllnsprop^ 
Srtv.  and  they,  in  isorsideiation  therefor,  executed  ■"^.^^eV^f.'r'J?  „2i 
their  Ror^ral  b-rds.  hv  which  they  aereed  to  «ontribtM«  J^e''  P"-  ™^ 
sharp  towardo  plaintiff's  s.inpnrt.  in  case  of  his  death.  On  the  trial  of  an 
action  brought  against  defendant  for  hte  pro  rata  share,  plaintiff  put  in 
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evideoce  the  ante-nuptial  agreement,  the  deed  to  and  hond  from  defendant^ 
and  offered  the  deeds  to  and  bonds  from  the  other  children,  which  were- 
excluded  and  the  complaint  dismissed,  on  the  ground  that  the  action  was. 
virtually  to  enforce  the  agreement,  and  pertained  entirely  to  a  court  of 
equity.  Held,  error;  that  it  was  an  action  to  enforce  the  bond,  and  the 
other  bonds  and  deeds  were  competent  as  fixing  defendant's  pro  rata  con- 
tribution. 

Appeal  from  judgment  of  the  county  court  of  Sullivani 
county,  dismissing  the  complaint 

Oeorge  K  Smithy  for  app'lt;  T.  F.  Bush,  for  resp't 

Herrick,  J. — ^This  action  was  brought  in  the  county  court 
upon  the  following  state  of  facts :  On  the  8th  day  of  May^ 
lo69,  the  plaintiff,  whose  maiden  name  was  Esther  A.  Gillette 
entered  into  an  ante-nuptial  contract  with  Martin  F.  Merritt^ 
the  defendant's  father,  by  which,  in  case  of  their  inter-marriage, 
the  plaintiff  agreed  to  release  all  her  claim  to  dower  or  third 
interest  in  the  property  of  said  Martin  F.  Merritt,  both  real  and 

Eersonal,  and  in  consideration  thereof  the  plaintiff  was  to  receive 
er  support  during  life  in  case  she  survived  him,  such  support 
to  be  a  charge  and  lien  upon  his  property,  and  the  said  Merritt 
made  it,  by  said  agreement,  '^  incumbent  upon  his  said  heirs  so- 
long  as  she  and  they  or  either  of  them  can  satisfactorily  agree,, 
that  they  shall  make  such  provision  for  her,  the  said  second 
party,  and  in  case  they  fail  to  provide  for  said  second 
party's  maintenance  as  comfortably  as  when  she  was  the  wife 
of  said  first  party  that  in  that  case  the  said  second  party  is^ 
to  make  provision  for  herself,  and  the  expense  thereof  to  be  a 
charge  upon  any  and  all  of  my  real  estate  or  property  that  I  now 
own  or  may  hereafter  acquire,  notwithstanding  any  contract,  deed, 
or  will  that  I  may  hereafter  make  or  suffer  to  be  made,"  and  h& 
further  agreed  that  such  agreement  should  be  a  lien  upon  any  and 
all  of  his  estate,  both  real  and  personal  That  such  agreement  was> 
delivered  to  the  plaintiff  May  8,  1869,  and  recorded  in  the  Sulli- 
van county  clerk  s  office,  September  8,  1874. 

That  on  the  same  day  the  plaintiff  executed  and  delivered  ta 
the  said  Martin  F.  Merritt,  in  consideration  of  said  ante-nuptial 
agreement  and  of  his  marrying  her,  a  release  of  all  claims  to  dower 
or  third  in  any  and  all  property  the  said  Merritt  might  die  seized 
of,  both  real  and  personal ;  which  release  was  recorded  in  the 
Sullivan  county  clerk's  office. 
Shortly  after  the  execution  of  said  agreement  and  release  the 

f)laintiff  married  the  said  Martin  F.  Merritt,  and  they  thereafter 
ived  together  as  husband  and  wife  until  his  death  January  14, 
1890.  The  complaint  alleges  that  at  the  time  of  such  agreement 
and  marriage  Martin  F.  Merritt  was  the  owner  and  in  the  posses- 
sion of  a  large  amount  of  property,  both  real  and  personal. 

That  in  the  month  of  April,  1883,  the  said  Martin  F.  Merritt 
transferred  to  four  of  his  sons,  including  the  defendant,  various 
pieces  of  property,  and  in  November  and  December  of  the  same 
year  he  transferred  to  three  other  children  various  other  property, 
and  thereby  his  said  children  became  the  owners  and  possessed  of 
all  the  property  of  said  Martin  F.  Merritt;  that  at  the  time  of  such 
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transfers,  and  as  a  part  consideration  therefor,  the  children  of 
Martin  F.  Merritt  executed  and  delivered  to  him  their  several 
bonds  conditioned  that  in  case  the  plaintiff  should  survive  the 
said  Martin  F.  Merritt,  tiiey  would  each  contribute  his  and  her 
^ro  rata  share  towards  the  plaintiff*s  support  as  long  as  she  should 
live.  Upon  the  trial  the  ante-nuptial  agi-eement  and  release  were 
put  in  evidence.  Also  a  deed  oi  real  property  from  Martin  F. 
Merritt  and  the  plaintiff,  his  wife,  to  the  defendant,  dated  April 
7,  18S3.  Also  a  deed  from  the  same  parties  to  the  defendant  and 
two  other  children  of  Martin  F.  Merritt,  of  other  real  property, 
dnted  April  25,  1883. 

Plaintiff  also  put  in  evidence  a  bond  executed  bjr  the  defendant 
to  Martin  F.  Merritt,  dated  April  25,  1883,  which  recites  that 
Martin  F.  Merritt  has  conveyed  to  Martin  Merritt  certain  real 
estate  on  condition  that  Martin  Merritt  shall  contribute  to  the 
support  of  Martin  F.  Merritt  during  his  life,  and  shall  also  con- 
Iribute  to  the  carrying  out  of  the  ante-nuptial  contract  between 
plaintiff  and  Martm  F.  Merritt ;  it  recites  the  amount  that  shall 
oe  paid  to  Martin  F.  Merritt  during  his  lifetime,  $62.60  annualh', 
and  after  his  death  to  contribute  his  due  share  according  to  the 
property  he  has  then  received  to  carry  out  said  ante-nuptial 
contract. 

The  plaintiff  offered  in  evidence  similar  bonds  executed  by  the 
other  cnildren  of  Martin  F.  Merritt,  who,  it  was  claimed  in  the 
complaint,  had  received  conveyances  of  his  property.  The  plain- 
tiff also  offered  in  evidence  deeds  from  Martin  F.  Merritt  and  the 
plaintiff,  his  wife,  to  the  said  several  children  of  Martin  F.  Mer- 
ritt. Upon  the  objection  of  the  defendant  the  court  refused  to 
-admit  either  the  bonds  or  deeds  in  evidence. 

Other  evidence  was  offered  by  the  plaintiff  that  was  not  received 
by  the  court,  but  as  to  which  there  is  no  occasion  to  advert  now, 
it  apparently  being  rejected  for  the  same  reason  that  the  court  re- 
fused to  receive  the  bonds  and  deeds. 

In  rejecting  the  evidence  the  court  said  :  "  This  action  is  virtu - 
xiUy  to  obtain  an  enforcement  of  the  ante-nuptial  agreement  It 
is  no  doubt  proper  and  right  that  this  defendant,  with  the  other 
heirs  and  next  of  kin,  should  carry  out  that  ante-nuptial  agree- 
ment so  far  as  it  binds  them ;  but  if  they  refuse  to  do  it,  the 
remedy  is  for  an  enforcement  of  that  agreement,  and  pertains  en- 
tirely to  a  court  of  equity." 

At  the  close  of  the  evidence  of  the  plaintiff  the  court  directed 
the  dismissal  of  the  complaint 

I  do  not  think  the  action  is  one  in  equity ;  it  is  an  action  to  en- 
force the  condition  of  the  bond.  Under  the  ante-nuptial  agree- 
ment the  plaintiff  was  given  a  lien  upon  Martin  F.  Merritt's  prop- 
-erty  to  enforce  it  By  uniting  with  her  husband  in  the  deeds  to 
his  children  she  released  all  lien  she  had  upon  the  property  de- 
scribed in  those  deeds,  and  the  several  bonos  taken  by  the  hus- 
band, so  far  as  she  was  concerned,  were  substituted  for  the  lien 
given  by  the  ante-nuptial  agreement  The  agreement  to  support 
the  father  and  to  carry  out  the  terms  of  the  ante-nuptial  agree- 
ment were  the  consideration  for  the  conveyances  to  the  childi-en. 
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The  plaintiff  in  turn  contributed  her  share  of  the  consideration 
moving  the  children  to  execute  their  several  bonds,  by  her  signa- 
ture to  the  deeda  And  she  had  a  right  of  action  to  enforce  those 
-conditions  in  the  bonds  that  were  intended  for  her  benefit  Arnold 
V.  Nichols,  64  N.  Y.,  117 ;  2hdd  v.  Wd>er,  96  id,  181 ;  Hector,  etc,, 
^  Mark's  Church  v.  Teed,  120  id.,  683;  81  St  Rep.,  908. 

The  amount  the  defendant  was  to  contribute  was  to  be  deter- 
mined according  to  the  property  he  had  received  from  his  father; 
the  other  bonds  oflEered  in  evidence  and  rejected  were  stated  to  be 
for  the  same  purpose  as  the  one  given  by  the  defendant  In 
other  words,  each  one  who  received  a  share  of  the  father's  prop- 
■erty  was  to  contributes  to  the  plaintiff's  support  in  an  amount 
proportioned  to  the  share  of  the  estate  he  or  sne  received. 

Hence,  in  determining  the  proportion  that  was  due  on  the  de- 
fendants bond,  it  became  competent  and  material  to  show  a  like 
-agreement  on  the  part  of  the  other  children  and  the  amount  of 
the  property  each  one  had  received,  and  the  bonds  and  deeds  so 
executed  were,  I  think,  admissible  in  evidence  for  the  purpose 
indicated.  The  reception  of  evidence  to  determine  the  defend- 
ant's "  due  share  according  to  the  property  he  has  received  "  does 
not  constitute  an  accounting  which  changes  the  action  to  a  pro- 
•ceeding  or  action  in  equity. 

I  'thmk  the  trial  court  erred  in  holding  that  the  action  was  one 
in  equity  of  which  the  county  court  had  no  jurisdiction,  and  that 
it  also  erred  in  rejecting  the  bonds  and  deeds  offered  in  evidence 
by  the  plaintiff,  and  that  for  such  errors  the  judgment  should  be 
reversea  and  a  new  trial  granted,  with  costs  to  abide  the  event 

Putnam,  J.,  concurs;*  Mayhabc,  P.  J.,  not  sitting. 


•Charles  C.   Follmer,   Eesp't,    v.    William  M.    Frommel, 

Impl'd,  App'lt 

iSupreme  (hurt,   Oeneral  Term,   Third  Department,  Filed  March  16,  1892,) 

1.    PaSTHXBSHIP — AUTBORITT  OF  PARTNER  TO  MAKE  NOTE — EVIDKNCB. 

The  presumption  that  a  note  made  in  a  firm  name  is  mnde  on  account  of 
the  firm's  business  may  be  controverted  under  a  general  denial. 

S.  Sams— Estoppel. 

A  defendant  Is  not  estopped  from  claiming  that  the  referee  erred  in  ex- 
cluding evidence  offered  under  a  general  denial,  because  on  the  trial  he 
obtained  an  adioumment  in  order  to  procure  from  the  special  term  an 
■order  to  amend  his  answer  and  set  up  such  facts  as  a  separate  defense, 
and  havinff  procured  the  order,  appeared  before  the  referee  and  proceeded 
to  trial  under  his  general  denial. 

Appbal  from  judgment  in  favor  of  plaintiff,  entered  upon  the 
Teport  of  a  referee. 

J.  H.  Bain,  for  app'lt ;  Charles  R,  Patterson,  for  resp't 

Putnam,  J. — ^This  action  is  brought  against  defendants  as  co- 
partners on  a  note  purporting  to  be  made  bj  the  firm,  the  defend- 
ant Frommel  only  defending. 

The  plaintiff  alleges  the  copartnership  of  the  defendants  and 
that  thev  on  or  about  September  29,  1890,  duly  made,  executed 
St.  Rkp.,  Vou  XLIV.        45 
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and  delivered  to  the  plaintiff  the  note  in  suit  The  defendant 
Frommel,  in  his  answer,  interposed  a  general  denial  On  the  trial 
it  was  shown  that  the  note,  which  was  executed  by  the  defendant 
McKinstry,  was  given  for  lumber  sold  September  29,  1890.  The- 
partnership  was  formed  on  October  1,  1890.  The  defendant  then 
offered  to  show  that  said  note  was  so  given  by  McKinstry  in  the 
name  of  the  firm  for  a  past  due  indebtedness  from  McKinstry  to 
plaintiff  This  evidence  was  objected  to  on  the  ground  that  it 
was  inadmissible  under  the  general  denial  contained  in  the  answer 
and  excluded  by  the  referee.  If  this  proof  had  been  received  and 
made  it  would  clearly  have  constituted  a  defense  to  the  action. 
The  law  applicable  to  such  cases,  as  stated  in  Parsons  on  Contracts,, 
is  quoted  with  approval  in  Union  National  Bank  v.  Underhill,  102 
N.  I .,  840 ;  2  St  Rep.,  48,  as  follows;  "Whenever  a  party  i*eceives 
from  any  partner  in  pavment  for  a  debt  due  from  that  partner 
onlv,  wnether  the  debt  be  created  at  the  time  or  before  existing^ 
or  by  way  of  settlement  of  or  security  for  a  debt  or  indebtedness^ 
an  obligation  of  the  firm  in  any  foim,  the  presumption  of  the  law 
is  that  the  partner  gives  this  and  the  creditor  receives  it  in  fraud 
of  the  partnership  and  has  consequently  no  demand  upon  them.'* 
Hence  had  the  defendant  made  the  proof  offered  the  presumptioa 
would  have  arisen  that  the  note  was  given  in  fraud  of  the  partner- 
ship and  unless  the  plaintiff  conld  have  answered  that  presumption 
he  must  have  failed  m  the  action. 

The  question  then  arises  whether  the  defendant  was  entitled  to 
offer  such  evidence  under  the  general  denial  contained  in  his 
answer.  The  allegation  in  the  complaint  is  that  on  September  29,, 
1890,  defendants  as  copartners  made  and  delivered  to  plaintiff  their 
note,  eta  Defendant  denies  this  allegation  in  the  complaint  The 
plaintiff  then  was  bound  to  show  the  execution  and  delivery  of 
the  note  by  the  oopartnera  He  shows  this  presumptively  by  show- 
ing the  execution  of  the  firm  note  by  McKinstry,  one  of  the 
partners.  The  note  being  made  by  a  partner  in  the  firm  name  is 
presumed  in  the  first  instance  to  have  been  made  on  account  of 
the  firm  businesa  But  this  is  only  a  presumption.  The  defend- 
ant may  controvert  such  a  presumption  and  1  think  can  do  so 
under  a  general  denial. 

The  question  before  the  referee  was,  was  thai  note  in  suit  executed 
by  the  firm  ?  To  award  judgment  for  the  plaintiff  the  referee 
must  find  that  it  was.  The  plaintiff  must  show  by  competent  tes- 
timony that  the  paper  was  executed  by  the  partnership:  How 
does  he  show  it?  By  showing  the  execution  by  one  copartner  in 
the  name  of  the  firm,  which  raises  the  presumption  that  it  was  a 
firm  paper.  But  the  reason  that  one  pai-tner  can  bind  the  firm 
and  make  contracts  in  the  name  of  the  nrm  is  that  each  partner  is 
a  general  agent  of  the  copartnership  in  the  firm  business.  But  as 
held  in  Farmers  d:  Mechanics'  Bank  v.  Butchers  &  Drovers'  Banky 
16  N.  Y.,  125 ;  The  Union  National  Bank  v.  UnderhiU,  102  id., 
840 ;  2  St  Rep.,  48,  while  each  partner  is  a  general  agent  of  the 
firm  in  partnership  business  and  can  bind  the  firm  by  making 
.  notes  in  such  business,  he  has  no  more  authority  than  a  mere 
stranger  to  make  such  a  note  for  his  own  accommodation  or  for 


Digitized  by  VjOOQIC 


Sup.Cu]  FoLLMER  V,  Frommel.  S55 

othei-3.  Therefore,  when  the  plaintiff  rested  on  the  presumption  that 
the  note  executed  by  McKinstrj  in  the  name  of  the  firm  was  a  pan- 
nei'ship  note  and  binding  on  the  firm,  the  defendant,  Frommel, 
under  a  general  denial,  could  show  that  McKinstry  gave  such  note 
to  pay  his  past  due  nrivate  debt  in  fraud  of  the  firm,  and  that 
:such  note  was  void  as  to  him.  The  evidence  offered,  if  received 
and  made,  would  have  shown  that  McKinstry  had  no  right  to 
sign  the  firm  name  to  the  note  in  suit,  and  would  have  raised  the 
presuniption,  being  given  for  a  private  debt  of  McKinstry  to 
plaintiff,  that  the  latter  knew  the  note  was  given  in  fraud  of  the 
tirm  and  without  authority.  Hence,  the  evidence  offered  was  in 
direct  contradiction  of  the  evidence  offered  by  the  plaintiff  that 
the  note  was  a  firm  note. 

If  McKinstry  had  been  Frommel's  agent,  and  without  authority 
had  executed  a  contract  or  made  a  note  in  his  name,  defendant, 
being  sued  on  such  contract  or  note,  under  a  general  denial  could 
have  shown  that  he  did  not  execute  or  make  the  contract  in  suit, 
and  to  establish  such  fact  that  the  agent  had  no  authority  to  make 
it  in  his  name     See  Hier  v.  Gh-ant,  47  N.  Y.,  278. 

Under  a  general  denial  a  defendant  must  be  allowed  to  contro- 
vert by  evidence  anything  plaintiff  is  bound  to  show  to  establish 
his  cause  of  action.  Plaintiff  alleges  that  defendants  as  co-pait- 
jiers  made  the  note  in  suit  Defendant  Frommel  denies  this. 
Plaintiff  must  prove  that  the  firm  made  the  note.  Frommel  can 
^how  under  his  denial  that  the  firm  did  not  make  it,  because  Mc- 
Kinstry, as  agent  of  the  firm,  had  no  right  to  sign  the  firm  name 
to  the  note  given  for  his  individual  debt  See  'Benton  v.  ffatchj 
43  Hun,  146;  6  St  Rep.,  203;  Oriffin  v.  Long  Island  R  R  Co,, 
101  N.  Y,354;  1  St  Hep.,  56;  20  Abh  N.  C,  342,  note; 
Williams  v.  Walbridge,  3  Wend.,  415. 

It  is  suggested  that  defendant  having  on  the  trial  obtained  an 
adjournment  in  order  to  procure  from  the  special  term  an  order  to 
amend  his  answer  setting  up  as  a  special  defense  that  the  note  in 
suit  was  given  by  McKinstry  in  the  firm  name  to  pay  his  indi- 
vidual debt,  and  having  obtained  such  order  and  not  having 
availed  himself  of  it,  should  be  estopped  from  claiming  that  the 
referee  erred  in  excluding  the  evidence  so  offered  under  the 
general  denial 

I  am  unable  to  see  how  an  estoppel  can  exist  in  this  casa  The 
<lefendant  on  the  trial  made  a  mistake  as  to  the  legal  effect  of  his 
answer.  But  it  is  held  that  a  party  is  never  estopped  by  his  ad- 
anission  or  assertion  of  a  legal  conclusion.  Brewster  v.  Striker,  2 
Oomstock,  19.  But  again,  an  estoppel  in  pais  is  where  an  act  or 
omission  of  a  party  has  influenced  another  to  a  line  of  conduct 
or  to  act  in  a  way  prejudicial  to  his  interest  if  the  party  doing 
such  act  or  making  such  admission  is  not  prevented  from  retract- 
ing. The  cases  cited  by  plaintiff  will  illustrnte  this  proposition. 
In  this  case  the  defendant  proposed  to  amend  his  answer,  and  ob- 
tained the  order  of  the  special  term  allowing  him  to  do  so  on 
terms.  He  did  not  avail  liimself  of  the  order  and  afterwards  ap- 
peared before  the  referee  and  on  the  trial  claimed  under  the  gen- 
eral denial  to  show  the  facts  excluded  as  above  by  the  referee.. 
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The  plaintiff  has  not  acted  or  been  influenced  or  injured  by  the 
proposal  of  defendant  to  amend  his  answer.  It  does  not  appear 
that  the  plaintiff  in  consequence  of  defendant's  procuring  the  ad- 
journment and  obtaining  the  order  to  amend  has  done  any  act 
that  he  would  not  have  done  had  such  an  adjournment  not  been 
had  or  said  order  not  been  obtained.  Hence  it  is  not  a  case  of 
an  estoppel 

These  facts  render  it  unnecessary  to  consider  the  question 
discussed  by  counsel,  whether  tinder  the  geneml  denial  the  de- 
fendant could  properly  show  a  want  of  consideration  for  the 
note  in  suit,  and  also  the  other  questions  discussed  by  the  parties^ 

It  is  sumested  by  respondent  that  the  first  offer  of  defend- 
ant's, even  u  proper  under  a  general  denial,  did  not  propose  to- 
prove  facts  sufficient  to  constitute  a  defense,  and  hence  the  ob- 

{ections  thereto  were  properly  sustained  by  the  referee.  As  I 
lave  endeavored  to  diow,  under  doctrines  well  settled  by 
the  courts,  bad  the  evidence  offered  been  given,  it  would 
have  raised  the  presumption  that  the  defendant  McKinstry 
gave,  and  plaintiff  received,  the  note  in  suit  in  fraud  of  the 
partnership,  and  hence  as  to  the  defendant  that  said  note  was  void. 
Hence  I  think  the  referee  erred  in  sustaining  the  objections 
to  the  offer  of  defendant,  and  that  the  judgment  should  be  re*- 
versed,  the  referee  discharged,  and  a  new  trial  granted,  costs  to 
abide  the  event 

Hbbrick,  J.,  concurs;  Mayham,  P.  J.,  not  sitting. 

Hugh  Mba,  Besp't,  v.  Anna  M.  Pierce,  App'lt 

(Supreme  Court,  Qeneral  Term,  TMrd  Department,  Filed  March  16,  1S9S.) 

PUBADnVG — AMENDMENT~Ck>I>B  CiV.  PkO.,  §  728. 

Section  728  of  the  Coda  does  not  j^ve  the  court  on  the  trial  power  to- 
aHow  a  plaintiff,  defeated  on  his  origmal  complaint,  to  substitute  a  new 
and  different  cause  of  action.  The  power  given  to  the  court  by  said  sec- 
tion is  to  allow  an  amendment  to  the  pleadings  by  inserting  an  allegation, 
material  to  the  case. 

Appeal  from  order  permitting  an  amendment  of  the  com- 
plaint 

A.  B.  Shepard  (John  G  Keeler^  of  counsel),  for  app*lt ;  (7.  & 
Dorvjin^  for  resp't 

Putnam,  J. — The  cause  of  action  stated  in  the  complaint 
was  the  alleged  negligence  of  defendant,  by  which  plaintiff,  with- 
out  n^ligence  on  his  part,  was  injured  in  July,  1887,  and 
sustains  damages  to  the  amount  of  $5,000.  The  all^ations  in 
the  complaint  that  defendant's  husband  and  agent  agreed  to  settle 
the  matter,  which  was  the  reason  of  delay  in  bringing  the  action, 
does  not  in  any  manner  change  its  nature.  The  action  was  com- 
menced in  November,  1890,  and  defendant  among  other  defense^ 
pleaded  the  statute  of  limitations.  On  these  plead  ings  the  plaintiff 
went  to  trial  in  October,  1891,  and  on  the  opening  of  the  plaintiff 
and  the  pleadings  the  defendant  moved  the  dismissal  of  the  com- 
plaint, on  the  ground  that  it  appeared  that  the  cause  of  action- 
stated  therein  was  bfmred  by  the  statute  of  limitations.     The  court 
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thereupon  granted  the  motion.  The  plaintiff  then  made  a  motion 
to  amend  bj  inserting  at  the  end  thereof  allegations  that  over  a 
year  before  the  commencement  of  the  action  the  claim  was  put 
into  the  hands  of  an  attorney  for  collection ;  that  defendant 
requested  that  no  action  should  be  commenced,  agreeing  that  if  a 
request  was  granted  she  would  pay  plaintiff  $500  on  account  of 
his  injuries  on  demand ;  that  plaintiff  assented  and  agreed  to  said 
promise  settling  said  cause  of  action  in  consideration  of  said  agree- 
ment and  $500  to  be  so  paid ;  that  defendant  neglected  and  refused 
to  pay  said  $500. 

The  defendant  objected  to  the  amendment,  but  the  court 
allowed  the  same,  and  the  cause  went  over  the  term. 

It  was  sought  by  the  amendment  to  change  the  cause  of  action 
from  tort  to  one  of  contract ;  a  contract  made  by  defendant  to 
settle  plaintiff's  cause  of  action  for  $500.  The  cause  of  action 
under  the  amended  pleadings  was  the  promise  made  by  defendant 
a  year  before  the  commencement  of  the  action  to  pay  plaintiff 
$500  on  account  of  the  injuries  he  had  received  two  years  before 
such  promisa 

There  are  two  questions  to  be  considered.  Had  the  court  power 
on  the  trial  to  allow  the  amendment  in  question  ?  If  it  had  such 
power,  was  it  furtherance  of  justice  to  exercise  it  ?  There  have 
Deen  oases  holding  that  the  court  may  allow  an  amendment  chang* 
ing  the  cause  of  action  from  contract  to  tort  See  Elghmie  v.  Tby- 
for,  39  Hun,  866.  If  such  an  amendment  can  be  made  at  any 
time  by  an  order  of  the  special  term  I  see  no  reason  why  such  an 
order  cannot  be  granted  by  the  court  on  the  trial  under  §  723  of 
the  Civil  Code. 

I  think,  however,  that  §  723,  supra,  should  not  be  construed 
as  giving  the  court  on  the  trial  power,  a  plaintiff  on  his  original 
complaint  being  defeated,  to  allow  him  to  substitute  a  new  and 
different  cause  of  action.  The  power  riven  to  the  court  by  §  723, 
supra,  is  to  allow  an  amendment  to  the  pleadings  by  inserting 
an  allegation  material  to  the  case ;  not  a  power  to  substitute  a 
new  cause  of  action.  See  Barnes  v.  Quigley,  59  N.  Y.,  265 ; 
Jfdtional  Steamship  Co.  v.  Sheahan,  122  id.,  462-466;  34  St 
Bep.,  35;  Gaslight  Go.  v.  Home,  W.  Jh  0.  R  ^,  51*  Hun,  119; 
24  St  Rep.,  154;  IWier  v.  Rankin,  26  Abb.  N.  C,  191 ;  27  St 
Rep,  582  ;  Halsey  v.  Tradesman's  Nat  Bank,  24  St  Ren.,  953 ; 
Bansom  v.  Wetmore,  39  Barb.,  104;  Davis  v.  K  T,  L.  R  <t  W. 
R  R  Cb.,  110  N.  Y.,  646;  17  St  Rep.,  172. 

Assuming,  however,  that  the  court  below  had  the  power  to  al- 
low the  amendment  in  question,  I  think  it  was  a  case  where  the 
court  should  not  have  exercised  such  power.  It  was  aot  in  fur- 
therance of  justice  to  do  so. 

The  plaintiff  knowing  that  his  action  was  commenced  over  three 
years  after  the  accident  which  he  claims  was  caused  by  the  negli- 
^nce  of  the  defendant,  and  after  the  alleged  settlement  and  prom- 
ise by  defendant  to  pay  $500,  elected  to  bring  the  action  on  the 
original  cause  of  action  and  not  upon  the  subsequent  promise  of 
defendant  The  defendant  answered  it  alleging  that  the  claim  on 
which  the  action  was  founded  was  barred  by  the  statute  of  limita- 
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tiona  The  answer  was  served  long  before  the  trial  Plaintiff 
was  therefore  not  taken  by  surprise.  Knowing  that  such  an  ans- 
wer was  interposed  and  knowing  all  the  facts,  he  elected  to  come 
to  trial  and  was  defeated.  Under  the  circumstances  the  defend- 
ant was  entitled  to  a  judgment  dismissing  the  complaint  The 
Elaintiff  elected  to  come  to  trial  on  his  pleading  as  it  stood,  and 
aving  been  defeated,  it  was  not,  I  thinlc,  in  furtherance  of  jus- 
tice to  allow  him  to  substitute^a  new  cause  of  action  to  save  him- 
self from  such  defeat. 

It  was  a  case  where  the  complaint  should  have  been  dismissed. 
Had  that  course  been  taken  the  judgment  on  such  dismissal 
would  not  have  been  a.  bar  to  a  subsequent  action  on  the  contract 
of  settlement,  if  the  plaintiff  had  in  fact  any  cause  of  action 
thereon.  I  should  doubt,  however,  whether  plaintiff  had  such 
cause  of  action.  After  such  settlement  be  elected  to  bring  his 
action  on  the  original  claim  for  defendant's  alleged  negligence, 
which  shows  his  understanding  that  such  a  claim  was  not  settled 
by  the  agreement  set  up  in  his  amended  pleading.  Also  in  such 
amended  complaint  the  allegation  is  that  the  cause  of  action  was 
settled,  not  by  the  agi'eement  to  pay  $500,  but  by  the  agreement 
and  $500  so  to  be  paid.  In  other  words,  by  the  agreement  and  its 
performance.  Therefore,  it  is  quite  doubtful  whetner  the  contract 
of  the  party  as  alleged  in  the  amended  complaint  is  an  accord  and 
satisfaction  on  which  an  action  can  be  maintained.  The  original 
cause  of  action  remained,  as  the  plaintiff  evidently  understood  it 
did.     See  Kromer  v.  Heim^  75  N.  Y.,  577. 

However,  it  is  not  necessary  in  consequence  of  the  views  above 
stated  to  pass  upon  this  point 

The  omer  should  be  reversed,  with  ten  dollars  costs  and  print- 
ing disbursements  to  the  defendant^and  the  motion  to  amend  denied, 
with  ten  dollars  co6t& 

Herrick,  J.,  concurs;  Matham,  P.  J.,  not  sitting. 

Samuel  T.  Guilford,  Resp't,  v.  Joseph  B.   Mills,  Applt 

{Supreme  (hurt,  General  Term,  Third  Department,  Filed  March  15,  1892,) 

MoRTOAOE— Fraud— BxBCunoN. 

A  mortgage  given  to  defraud  crediton  giTes  neither  title  nor  legal  pot- 
session  as  against  execution  creditors  for  a  preexisting  debt,  and  as  against 
such  creditors  the  title  and  right  to  possession  is  still  in  the  mortgagor, 
and  the  mortgage  being  void  as  to  such  creditors  the  property  is  regarded 
as  that  of  the  Judgment  debtor,  and  can  be  taken  on  execution  the  same 
as  though  no  mortgage  existed. 

Appeal  from  judgment  in  favor  of  plaintiff  enterecl  upon  de- 
cision by  the  court  at  special  term. 

E.  L.  Steams  and  0,  &  Enches  {L.  H.  Northrup  and  C.  Ht  Pat- 
terson, of  counsel),  for  appVt;  J.  K  Bain  {E  T,  Brackettj  of 
counsel),  for  resp't 

Herrick,  X— On  the  8th  day  of  March,  1888,  the  plaintiff  sold 
to  William  R  Crandall  and  Loren  D.  Boynton,  copartners  in  busi- 
ness under  the  name  of  Crandall  &  Boynton,  his  stock  in  trade  in 
the  business  theretofore  conducted    by  him,  for  the    sum  of 
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$2,76467,  which  sum  was  paid  and  secured  to  be  paid  to  the 
plaintiff  as  follows :  $500  in  cash,  a  note  of  Crandall  &  Boynton 
for  $76467,  a  bond  and  mortgage  given  by  Crandall  for  the  sum 
of  $1,500  upon  real  estate  owned  by  Crandall  of  the  value  of 
from  $2,000  to  $2,500. 

And  that  thereupon  the  said  firm  of  Crandall  &  Boynton  took 
possession  of  said  property  and  carried  on  business  therewith  in 
the  store  owned  by  the  plaintiff  and  rented  from  him  by  said 
Crandall  &  Bovnton  and  continued  in  such  business  until  the 
month  of  March,  1889. 

That  on  the  14th  day  of  February,  1889,  the  said  Crandall  & 
Boynton  executed  and  delivered  to  the  plaintiff  a  chattel  mort- 
gage upon  all  their  stock  in  trade,  accounts,  debts  and  demands, 
the  consideration  claimed  therefor  being  the  balance  of  the  pur- 
chase price  of  the  goods  originally  sold  by  the  plaintiff  to  said 
Crandall  &  Boynton,  and  for  rent  and  labor  of  the  plaintiff.  That 
after  the  execution  and  delivery  of  said  chattel  mortgage  to  the 
plaintiff  Crandall  &  Boynton  continued  their  business  in  the  same 
manner  and  place  as  before,  selling  portions  of  the  mortgaged 
property  for  cash  and  on  credit,  buying  new  goods  and  placing 
them  with  the  others,  making  no  distinction  between  thp  goods 
mortgaged  and  those  thereafter  purchased,  selling  both  as  from  a 
common  stock,  keeping  no  record  of  the  sales,  but  keeping  the 
proceeds  thereof,  all  of  which  was  done  with  the  knowledge  of 
the  plaintiff  and  without  any  objection  on  his  part,  and  he  being 
one  of  the  customers  of  said  Crandall  &  Boynton,  making  pur- 
chases from  them  after  the  delivery  of  said  chattel  mortgage. 
The  said  Crandall  &  Boynton  also  used  some  of  the  demands  m- 
cluded  in  the  chattel  mortgage  to  pay  some  of  their  debts  and  in 
the  purchase  of  goods  to  carry  on  their  businesa 

Tnat  on  the  6th  day  of  March,  1889,  the  plaintiff  found  a  key 
to  the  door  of  the  store,  locked  the  store  ana  took  the  key  away 
with  him.  On  March  28d  he  advertised  the  merchandise  included 
in  said  chattel  mortgage  for  sale ;  on  the  29th  of  the  same  month, 
at  the  office  of  an  attorney,  one  and  one-half  miles  distant  from 
the  store  where  the  merchandise  was,  such  merchandise  was  put 
up  for  sale  under  said  chattel  mortgage,  only  the  plaintiff,  his 
attorney,  and  one  of  the  mortgagors  being  present,  and  the  prop- 
erty was  bid  in  by  the  plaintiff.  On  the  2 1st  of  March,  1889, 
"William  H.  Crandall  gave  the  plaintiff  a  chattel  mortgage  upon  a 
quantity  of  personal  property  owned  by  him,  as  collateral 
security  to  the  bond  accompanying  the  mortgage  upon  real  estate 
first  mentioned,  and  given  as  part  of  the  purchase  price  of  the 
property  sold  by  plaintiff  to  Crandall  &  Boynton. 

Thafeon  the  11th  day  of  April,  1889,  Crandall  &  Boynton  con- 
fessed judgment  in  favor  of  the  plaintiff  herein  for  $1,415.62, 
damages  and  costs,  the  consideration  therefor,  as  stated  in  the  con- 
fession, being  a  balance  due  of  $1,400  on  the  purchase  price  of 
goods  sold  by  the  plaintiff,  March  8,  1889,  to  said  Crandall  k 
Boynton. 

That  on  the  11th  day  of  April,  1889,  the  said  Crandall  & 
Boynton  made  a  general  assignment  for  the  benefit  of  their  credit- 
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ors,  and  in  said  assignment  the  plaintiff  was  made  a  preferred 
creditor. 

That  defendant  is  sheriff  of  Warren  county,  the  county  wherein 
all  the  foregoing  transactions  occurred  and  where  the  property  in 
question  is  located ;  that  as  such  sheriff  the  defendant  received 
executions  on  the  2l8t,  22nd,  25th  and  SOth  days  of  March,  and 
the  13th  and  17th  of  April,  upon  judgments  rendered  against  the 
firm  of  Crandall  &  Boynton,  one  of  said  executions  dated  April 
13th  being  in  favor  of  the  plaintiff  against  said  Crandall  & 
Boynton. 

That  on  the  20th  day  of  April  the  defendant  made  an  actual 
levy  upon  the  goods  describea  in  the  complaint  by  virtue  of  said 
executions,*an(f  on  or  about  April  27th  the  plaintiff  replevined 
the  goods  so  levied  upon  by  the  defendant  ana  still  has  them  in 
hispossessiou,  and  that  such  coods  are  of  the  value  of  $660. 

The  trial  court  found  that  tne  plaintiff  had  no  right  or.claim  to 
the  possession  of  the  goods  described  in  the  complaint  except 
under  the  chattel  mortgage  of  February  14,  1889,  and  also  found 
that  said  mortage  was  made  with  intent  to  hinder,  delay  and  de- 
fraud  the  creditors  of  Crandall  k  Boynton,  and  that  the  same  is 
fraudulent  and  void  as  to  the  creditors  of  Crandall  &  Boynton 
whose  claims  existed  unsatisfied  at  that  time.  The  court  foun^ 
in  addition  that  the  judgments  upon  which  the  first  four  execu- 
tions were  issued  were  recovered  upon  debts  owing  by  Crandall  & 
Bovnton  at  and  prior  to  the  execution  of  the  chattel  mortgage  of 
Feoruary  14,  1889,  to  the  plaintiff,  and  these  finding  all  seem 
abundantly  sustained  by  tne  evidence  in  the  case.  From  these 
facts  we  cannot  see  how  the  plaintiff  is  entitled  to  maintain  his 
action.  The  defendant  stands  in  the  place  of  creditors ;  he  is  the 
instrument  by  which  they  are  enforcing  their  riffhts ;  and  to  allow 
the  plaintiff,  whose  only  title  is  one  procured  for  the  purpose  of 
defrauding,  and  is  held  to  be  fraudulent  and  void  as  against  credit- 
ors, to  taKC  the  property  from  the  defendant,  would  be  simply 
allowing  him  to  use  the  process  of  the  court  to  consummate  the 
fraud. 

A  fraudulent  mortgage  given  to  defraud  creditors  gives  neither 
title  nor  legal  possession  as  against  execution  creditors  for  a  pre- 
existing debt,  and  as  against  such  creditors  the  title  and  right  to 
possession  is  still  in  the  mortgagor,  and  the  mortage  being  void 
as  to  such  creditors,  the  property  is  regarded  as  that  of  the  judg- 
ment debtor,  and  can  be  taken  on  execution  the  same  as  though 
no  mortgage  existed.  Kitchen  v.  Lowery^  127  N.  Y.,  68-59 ;  87 
St  Eep.,  327. 

As  against  the  plaintiff  the  defendant  was  lawfully  in  possession 
of  the  goods  in  behalf  of  pre-existing  creditors,  and  he  was  not 
divestai  of  that  possession  or  right  to  possession  by  the  assign- 
ment for  the  benefit  of  creditors  made  April  11,  1889 ;  first,  be- 
cause we  think  that  that  instrument  was  part  of  the  plan  or 
scheme  to  defraud  creditors  for  the  benefit  of  the  plaintiff  There 
was  no  property  of  the  assignors  left  for  them  to  assign ;  the 
assignee  could  find  none ;  there  was  nothing  for  the  assignee  to 
take  unless  the  previous  mortgages  and  conveyances  should  be 
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adjudged  void  and  the  property  pass  to  the  assignee,  and  in  that 
event  the  plaintiff  was  a  preferred  creditor  under  the  assignment, 
and  the  amount  of  his  claim,  if  valid,  would  apparently  swallow 
up  all  the  assets ;  second,  because  the  assignment,  if  valid,  could 
not  remove  the  previously  acquired  liens  of  the  executions  in  de- 
fendant's hands ;  those  at  least  which  were  placed  in  his  hands  for 
execution  prior  to  the  alleged  sale  under  the  chattel  mortgaga 

An  execution  is  a  lien  upon  the  personal  property  of  the  judg- 
ment debtor  from  the  time  of  its  deliveir  to  the  sheriff  for  execu- 
tion. Ray  V.  Birdseye,  5  Denio,  619  ;  Thompson  v.  Van  Vechien,  6 
Abb.  Pr.,  468 ;  Stewart  v.  Beak,  7  Hun,  405;  affirmed,  68  N.  Y., 
629.  Code  of  Civil  Procedure,  §  1405.  And  the  defendant  has 
a  right  to  enforce  the  liens  thus  acquired  under  the  executions, 
and  for  that  purpose  to  retain  possession  of  the  property. 

Judgment  should  be  reversed,  and  new  trial  granted,  costs  to 
abide  the  event 

Mayham,  p.  J.,  and  Putnam,  J.,  concur. 


Theodore  B.  Van  Derveer  et  al,  Eesp  ts,  r.  William  H. 

WOODWORTH,  App'lt 

(Supreme  Court,   General  2'erm,  Third  Department,  Filed  Manah  15,  I89S ) 

PLBADiNoe — Redundant  and  irrblbvant  allboations. 

In  an  action  to  recover  poseeadon  of  certain  property  levied  upon  by  de- 
fendant, an  officer  of  a  city,  and  who,  as  sucl),  had  seized  the  same  under 
a  warrant  for  the  collection  of  a  special  assessment  for  street  grading,  it  is 
error  to  strike  out  from  the  answer,  as  redundant  and  irrelevant,  allega- 
tions showing  the  regularity  of  the  corporate  proceedings  preceding  the 
warrant  under  which  he,  as  a  corporate  officer,  claimed  to  take  and  hold 
the  property  in  suit. 

Appeal  from  order  of  special  term,  striking  out  certain  portions 
of  the  answer. 

Louis  Hi  Reynolds,  for  applt ;  K  P.  White,  for  resp*ts. 

Per  Curiam. — We  think  those  parts  of  the  order  of  the  special 
term  strikinccout  the  third  paragraph  of  defendant's  answer  and 
awarding  to  pkintiff  costs  of  the  motion,  should  be  reversed  on 
the  authority  of  Town  of  Essex  v.  The  New  York  Jc  Canada  R, 
R,  Cb.,  8  Hun,  361.  See,  also,  Bradstreet  v.  Bradstreet  Co.,  14  St 
Rep.,  260,  261 ;  Duprat  v.  Havemeyer,  18  W.  Dig.,  439 ;  Williams 
V.  Folsom,  57  Hun,  128 ;  32  St  Rep.,  455. 

It  is  held  in  the  cases  above  cited  that  a  party  should  have  a 
reasonable  latitude  in  stating  his  cause  of  action  or  defensa     The 

Eart  of  the  answer  stricken  out  by  the  court  below  could  probably 
ave  been  stated  more  briefly ;  possibly,  it  might  have  been  safely 
omitted.  We  think,  however,  it  was  proper  for  the  defendant  to 
allege  the  facts  showing  the  regularity  of  the  corporate  proceed- 
ings preceding  the  warrant  under  which  he,  as  a  corporate  officer, 
claimed  to  take  and  hold  the  propei*ty  in  suit  and  that  the  alle- 
gation stricken  out  was  pertinent  and  competent  in  that  regard. 
Certainly,  it  is  quite  clear  that  the  retention  of  the  said  third 
paragraph  in  the  answer  cannot  in  any  possible  way  injure  the 
St.  Rep.,  "Vol.  XLIV.        46 
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plaintiff,  and,  therefoi*e,  under  the  rule  as  laid  down  in  the  case 
above  cited  by  a  previous  general  term  of  this  district,  it  should 
remain  in  the  pleadings. 

Those  parts  of  the  order  appealed  from,  striking  out  the  third 
paragraph  of  the  defendant's  answer  (except  the  figure  8  at 
the  commencement  thereof),  and  allowing  the  plaintiff  costs  of 
the  motion,  should  be  reversed ;  the  residue  of  the  order  to  stand, 
with  ten  dollars  costs  of  the  appeal  and  printing  disbursements  to 
the  appellant 

Herrick,  J.,  concurs ;  Mayham,  P.  J.,  not  sitting. 


The  People  ex  rel  John  Clingan  v.  Andrew  S.  Draper, 
State  Superintendent  of  Public  Instruction. 

(Supreme  (hurt,  Oeneral  Term,  Third  Department,  Filed  March  15, 1892,) 

Schools—Cbrtiorabi — Removal  of  school  trustee  bt  BUFBRD^TBimBiiT 

OF  PUBLIC  INSTRUCTION. 

The  relator,  as  school  trustee,  was  directed  bv  the  superintendent  of 
public  instruction  to  close  up  the  affairs  of  his  school  district,  pursuant  to 
chap.  54,  Laws  of  1891,  and  further  ordered  to  show  before  him  on  a  day 
certain  what  proceedings  he  had  taken  in  fulfillment  of  the  order,  and  that 
if  it  should  then  appear  that  he  had  not  proceeded  promptly  and  in  good 
faith  to  obey  the  same,  that  he  then  show  cause  why  he  be  not  removed 
from  office.  Pursuant  to  ^he  order,  the  relator  made  his  report,  in  which 
he  admitted  that  he  had  yiolaled  the  order  and  a  previous  one,  and  had 
neglected  and  refused  to  comply  with  the  same.  IV  hereupon  the  superin- 
tendent removed  him  from  office.  On  eerHerari  to  review  the  actfon  of 
the  superintendent.  Held,  that  the  facts  stated  in  the  return  are  conduiive 
upon  the  court,  and  these  facts  being  true  fully  justified  the  superin- 
tendent in  removing  relator  from  office. 

Certiorari  to  review  action  of  the  superintendent  of  public 
instruction  in  removing  relator  from  office  as  schooj  trustea 
D.  M.  De  WiU^  for  relator ;  Linson  Jk  Van  Buren,  for  resp't 

Herrick,  J, —  This  is  a  ceiiwrari  to  review  the  action  of  the 
defendant  as  state  superintendent  of  public  instruction  in  remov- 
ing the  relator  from  his  office  of  trustee  of  school  district  No.  1  of 
the  town  of  New  Paltz,  Ulster  county.  The  power  of  the  super- 
intendent of  public  instruction  to  remove  school  officers  is  under 
§  18  of  title  1  of  chapter  555,  Laws  of  1864,  reading  as  follows : 
"  Whenever  it  shall  be  proven  to  his  satisfaction  that  any  school 
commissioner,  or  other  school  officer,  has  been  guilty  of  any  wilful 
violation  or  neglect  of  duty  under  this  act,  or  any  other  act  per- 
taining to  the  public  schools,  or  of  wilfully  disobeying  any 
decision,  order  or  regulation  of  the  superintendent,  the  superin- 
tendent may  by  an  order  under  his  hand  and  seal,  which  order 
shall  be  recorded  in  his  office,  remove  such  school  commissioner 
or  other  school  officer  from  his  office." 

It  appears  that  in  1887  or  1888,  at  an  annual  school  meeting 
held  in  district  No.  1  of  the  town  of  New  Paltz,  the  qualified 
voters  resolved  that  an  arrangement  should  be  made  with  the  nor- 
mal and  training  school  in  said  town  for  the  instruction  of  the 
pupils  in  said  school  district;  and  that  such  an  arrangement  was 
entered  into  whereby  the  normal  school  took  charge  of  instruct- 
ing the  pupils  of  said  district  upon  an  annual  payment  by  the  said 
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district  of  the  sum  of  $800 ;  that  said  agreement  was  continued 
from  time  to  time  and  at  the  annual  school  meeting  held  August 
5,4890,  it  was  resolved  that  said  agreement  be  continued  for  the 
ensuing  year;  the  sum  of  $110  voted  to  be  raised  to  be  paid  to 
the  normal  school,  which  together  with  the  public  school  moneys 
allotted  to  said  district  would  make  the  full  sum  of  $800. 

That  the  relator,  John  Clingan,  was  on  the  6th  day  of  August, 
1890,  elected  trustee,  and  proceeded  to  hire  two  teachers  for  said 
district  He  paid  them  the  sum  of  $110,  and  levied  and  assessed 
a  tax  of  $300  upon  the  district  for  the  purpose  of  paying  such 
teachers,  and  issued  a  waiTant  for  the  collection  of  such  tax ;  then 
one  of  the  residents  and  taxpayers  of  the  district  appealed  to  the 
superintendent  of  public  instruction  from  the  action  of  the  relator 
in  employing  such  teachers,  in  paying  out  the  school  moneys  to 
them,  and  levying  a  tax  upon  the  district  to  raise  the  addi- 
tional amount  That  appeal  was  riot  decided  until  September 
11,  1891,  and  it  was  then  among  other  things  decided  that  the 
relator  had  legal  authority  to  employ  such  teachers,  and  that 
bis  action  in  so  doing  must  be  upheld,  and  that  the  district 
must  pay  the  teachei-s  so  employed.  In  so  far  as  it  concerned 
the  employment  of  teachers,  that  appeal  was  not  sustained;  in 
some  other  respects  not  necessary  now  to  recount,  it  was,  and 
amon^  other  things  the  relator  was  directed  to  cancel  the  old 
tax  bill,  restore  all  moneys  collected  under  it,  and  issue  a  new 
one  to  raise  the  moneys  necessary  to  pay  the  wages  of  the 
teachers  so  employed  by  the  relator,  the  superintendent  decid- 
ing that  the  School  moneys  remaining  in  the  hands  of  the  local 
board  of  managers  of  the  state  normal  school  was  not  applicable 
to  pay  such  teachers. 

In  the  mean  "time  pending  such  appeal,  and  before  its  decision, 
and  on  the  10th  day  of  March,  1891,  chapter  54  of  the  Laws 
of  1891  was  passed,  which  was  intended  to  settle  the  difficulties 
in  the  school  district  It  provided  for  the  admission  of  pupils 
from  school  district  No.  1  free  of  charge  to  the  practice  de- 
partment of  the  normal  school ;  that  the  state  school  moneys 
allotted  to  said  district  No.  1  in  the  year  1891,  and  thereafter, 
should  be  paid  over  by  the  supervisor  of  New  Paltz  to  the 
local  board  of  managers  of  said  normal  school,  and  it  further 
provided  that  "The  present  district  officers  of  school  district 
Na  1,  town  of  New  Paltz,  Ulster  county,  shall  continue  in 
their  respective  offices,  and  discharge  their  duties  pertain- 
ing thereto  until  any  and  all  present  indebtedness  of  said 
district  is  liquidated,  and  thereafter  no  school  district  meet- 
ing shall  be  held,  nor  school  district  officers  chosen,  and 
all  school  moneys  remaining  to  the  credit  of  said  district 
after  the  liauidation  of  such  indebtedness  shall  be  paid 
over  to  the  local  board  of  managers  of  the  State  Normal 
School  located  at  New  Paltz."  That  on  the  4th  day  of 
August,  1891,  a  meeting  of  residents  of  said  district  No.  1 
was  held,  at  which  the  relator  was  elected  a  trustee  and  other 
persons  were,  or  claimed  to  be,  elected  to  the  several  school 
district  offices;   at  such  meeting  resolutions  levying  a  tax  for 
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the  sum  of  $250  for  teachers  for  the  then  ensuing  year,  $60  for 
incidental  expenses,  the  sum  of  $695  for  teachers'  wages  employed 
by  the  trustees  during  the  preceding  year,  were  passed.  That 
after  such  meeting  an  appeal  from  the  proceedings  thereof  was 
duly  taken  to  the  superintendent  of  public  instruction,  anil  such 
proceedings  were  had  upon  said  appeal  that  on  the  7th  day  of 
September,  1891,  the  superintendent  made  a  decision  wherein  he 
sustained  the  appeal,  and  held  the  meeting  of  August  4,  1891, 
and  all  acts  in  pursuance  thereof  to  be  unlawful,  void  and  of  no 
effect ;  the  order  also  directed  the  relator  what  to  do  as  trustee  of 
the  school  districit,  to  close  up  its  affairs  pursuant  to  chapter  64 
of  the  Laws  of  1891 ;  and  further  ordered  that  the  relator  show 
before  him  on  the  29th  day  of  September,  1891,  what  proceed- 
ings he  had  taken  in  fulfilment  of  the  order,  and  that  if  it  should 
then  appear  that  he  had  not  proceeded  promptly,  intelligently, 
and  in  good  faith  to  obey  the  same,  that  he  snow  cause  at  the 
same  time  and  place  why  he  should  not  be  removed  from  the 
oflSce  of  trustee. 

Pursuant  to  said  order  the  relator  made  a  report  to  the  defendant 
at  the  time  and  place  named  of  his  proceedings  thereunder,  where- 
upon such  proceedings  were  had  that  the  defendant  did  then  and 
there  remove  the  relator  from  his  oflSce  of  school  trustee,  and  it 
is  to  review  such  order  of  removal  that  this  proceeding  is  brought 

The  return  of  the  defendant  is  conclusive  as  to  the  facts  therein 
set  forth.    People  ex  reL  Sims  v.  Fire  Commissioners,  73  N.  Y.,  487. 

That  return  set  forth  that  the  relator  appeared  in  person  and 
by  counsel  before  the  defendant  on  the  return  day  or  the  order 
hereinbefore  referred  to,  and  by  the  return  and  by  the  statement 
of  his  counsel  admitted  that  he  had  violated  that  and  a  previous 
order  of  the  superintendent,  and  had  neglected  and  refused  to 
comply  with  the  orders  of  the  superintendent ;  and  that  he  had 
advised  teachers  to  commence  suits  against  the  district  for  their 
waffes,  instead  of  levying  a  tax  to  raise  the  money  to  pay  them, 
as  uie  superintendent  had  ordered  him  to  do.  As  above  stated, 
the  facts  stated  in  the  return  are  conclusive  upon  the  court  here, 
and  these  facts  being  true  abundantly  justified  the  defendant  in 
removing  the  relator  from  oflSca 

The  proceeding  was  perhaps  summary,  but  the  facts  were  ad- 
mitted.    There  was  no  occasion  for  proot 

But  it  is  claimed  that  there  are  facts  stated  in  the  affidavit  upon 
which  the  writ  was  issued  which  are  not  denied  in  the  return, 
and  therefore  the  court  may  consider  them  under  the  case  of  the 
People  ex  rel.  Peck  v.  Commissionei-Sy  etc,  of  Brooklyn,  106  N.  Y., 
64;  8  St.  2ep.,  634.  The  claim  of  the  relator  is,  that  the  real 
reason  the  defendant  removed  the  relator  was  that  he  refused  to 
discontinue  a  proceeding  he  had  brought  to  compel  the  local 
board  of  managers  of  the  Normal  school  at  New  Paltz  to  pay 
over  the  public  school  moneys  they  had  received  to  be  paia  to 
the  teachers  employed  by  the  relator. 

Even  if  that  were  so  1  see  no  reason  to  reverse  the  order  of  the 
superintendent.  He  had  made  a  decision  of  that  question  him- 
self.    It  was  in  a  matter  over  which  he  had  jurisdiction.     Ho  also 
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there  and  then  made  a  decision  in  r^ard  to  the  matter,  and 
it  was  in  a  matter  where  the  statute  made  his  decision  con- 
-clusiva  The  conduct  of  the  trustee  as  to  school  matters  was  also 
subject  to  his  supervision  and  control  He  then  and  there  made 
an  order,  whicli  he  had  a  right  to  make,  directing  the  relator  to 
-abandon  his  proceedings  against  the  local  board  of  managers  of 
the  Normal  school.  The  relator  then  and  there  refused  to  aoandon 
the  proceedings,  and  expressly  announced,  by  his  counsel  present 
-with  him,  his  intention  of  continuing  such  proceedings. 

This  I  think  constituted  a  wilful  disobedience  of  an  order  or 
^decision  of  the  superintendent  within  the  nieaning  of  the  statute. 

Wilful  I  think  in  this  statute  means  intentional,  Anderson  v. 
Howe,  116  N.  Y.,  336;  26  St  Bep.,  787,*  and  the  relator  certainly 
intended  to  disobey  the  defendant's  order.  It  was  not  a  case  of 
neglect,  omission  or  misapprehension,  but  of  absolute  refusal,  and 
an  announcement  of  an  intention  of  doing  directly  the  reverse  of 
what  he  was  ordered  to  do. 

The  writ  should  be  quashed,  and  the  determination  of  the  de- 
fendant affirmed,  with  fifty  dollars  costs  and  printing  disburse- 
ments. 

Putnam,  J.,  concurs ;  Mayham,  P.  J.,  not  sitting. 


John  Eiggs,  Pl'ff,  v,  Margaret  Shannon  et  ai,Defts. 

{New  York  Common  Pleas,  Special  Term,  Filed  November,  1891.) 

1.  Mechanics*  liens— Constitutional  law—- Jury. 

The  provision  of  the  general  Mechanics'  Lien  Act  of  1885,  chapter  849, 
aasimUating  the  practice  on  foreclosure  to  that  in  actions  to  foreclose  mort- 
ffages  on  real  estate,  is  not  unconstitutional  as  to  the  city  and  county  of 
Sew  York  because,  at  the  time  of  the  adoption  of  the  constitution  of 
1846,  a  local  statute  was  in  force  providing  that  issues  raised  in  the  fore- 
cloj»ur6  of  mechanics'  lieos  upon  proi>erty  in  said  city  should  be  tried  in 
the  same  manuer  as  issues  joined  in  actions  of  assumpsit. 

^.  Samb— Code  Civ.  Pho.  §  970. 

The  amendment  to  §  970  of  the  Code  of  Civil  Procedure  by  chapter  2KB, 
Laws  1891,  does  not  grant  the  right  to  trial  by  jury  generally  as  to  issues 
arising  in  actions  to  foreclose  mechanics'  liens,  but  only  as  to  any  issues 
invomng  value  of  property  or  damages.  ' 

-8.  Same— Counterclaim. 

Where  the  defendant  sets  up  a  counterclaim  for  damages  sustained 
through  delay  in  the  completion  of  the  contract,  the  particular  issue  as  to 
such  damages,  imless  waived,  must  be  tried  by  jury. 

4.  Same. 

Where  a  plaintiff  brings  his  action  to  foreclose  his  lien  in  a  court  of  record, 
when  he  could  have  brought  it  in  a  district  court  and  have  been  entitled  to 
demand  a  jury  trial,  he  is  not  entitled  to  urge  his  poverty  as  a  reason  for 
having  the  action  tried  by  jury. 

Motion  to  send  certain  issues  of  fact  to  a  jury  for  trial. 
William    P.    Prentice,   for    motion;     Willara  Packer  BtUkr^ 
opposed. 

BooKSTAVER,  J. — The  action  is  brought  in  the  usual  form,  to 
foreclose  a  mechanics'  lien,  and  the  contention  is  that  in  such 
actions  the  plaintiff  is  entitled,  as  a  matter  of  right,  to  try  all 
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questions  of  fact  by  a  jury.  Section  8  of  chapter  842,  Laws  of 
1885,  governing  mechanics*  liens,  provides  that  "  the  manner  and 
form  of  instituting  and  prosecuting  any  such  action  to  judgment 
*  *  *  shall  be  the  same  as  in  actions  for  the  foreclosure  of 
mortgages  upon  real  property,  except  as  herein  otherwise  provided "^ 
Actions  to  foreclose  mortgages  on  real  estate  are  invariably  tried 
by  the  court  without  a  jury,  and  the  instances  are  rare  where  the 
court  has  sent  any  issue  of  fact  in  such  case  to  a  jury  for 
determination,  and  when  this  has  been  done,  it  has  always 
been  at  the  disci*etion  of  the  court  But  plaintiff  contends  that 
the  constitution  of  1846,  article  1,  §  2,  declared  that  trial  by  jury- 
should  "  in  all  cases  in  which  it  has  heretofore  been  used,  remain 
inviolate  forever ;"  that  at  the  time  the  constitution  was  adopted^ 
trial  by  jury  was  in  use  in  actions  to  foreclose  mechanics'  hens ; 
that  the  section  of  the  act  of  1885  before  quoted  takes  away  thi» 
right,  and  is  therefore  unconstitutional  and  void.  If  this  conclu- 
sion is  sound,  it  goes  too  far.  It  would  prevent  the  plaintiff  from 
recovering  any  judgment  in  this  action.  He  has  fil^  his  lien  and 
brought  his  action  under  the  provisions  of  this  act,  and  if  the 
mode  of  enforcing  his  rights  under  it  is  unconstitutional,  then  no. 
way  is  provided  for  the  adjudication  of  his  claim.  He  cannot  at 
the  same  time  assert  that  a  law  is  void  and  yet  seek  to  enforce  its^ 
provisions 

But  I  do  not  think  the  law  is  unconstitutional.  The  act  in  force^ 
in  1846  was  chapter  220  erf  the  Laws  of  1844.  This  was  a  purely 
local  law  and  applied  to  the  city  of  New  York  alone ;  it  author- 
ized the  filing  of  liens  where  work  had  been  done,  or  materials- 
furnished,  upon  houses  or  buildings  and  appurtenances  in  that 
city.  It  provided  for  the  foreclosure  of  such  liens  by  serving 
certain  notices,  and  that  on  the  appearance  of  the  parties  issue 
should  be  joined  on  the  claims  maae,  and  notices  of  set-off  served^ 
and  that  the  matter  should  be  noticed  for  trial  and  put  upon  the 
calendar  of  the  court  by  either  party,  and  should  oe  tried  and 
judgment  enforced  in  all  respects  in  the  same  manner  as  upon 
issue  joined  and  judgment  rendered  in  actions  of  assumpsit.  This 
statute  r^arded  the  proceeding  as  if  it  were  an  action  at  common 
law  to  recover  a  debt  But  this  law  was  repealed  by  chap.  500  of 
the  Laws  of  1868,  and  the  validity  of  the  last  mentioned  act  has- 
never  been  questioned  as  far  as  I  am  aware.  The  act  of  1868  was 
repealed  by  the  law  under  consideration,  so  that  if  the  act  of  1885- 
is  void  there  is  no  mechanics'  lien  law  which  can  be  enforced  in  this 
city.  I  do  not  think,  however,  that  the  people  of  the  state  of  New- 
York,  when  they  adopted  the  constitution  of  1846  and  the  pro- 
vision referring  to  jury  trials,  intended  to  declare  that  every  or 
any  local  law  m  which  the  l^slature  had  theretofore  provided  for 
a  jury  trial  as  a  matter  of  convenience,  and  which  affected  a 
limited  district  in  the  state  only,  should  never  be  modified  or 
altered  as  to  the  mode  of  enforcing  such  laws  by  the  legislature^ 
and  could  only  be  changed  by  the  adoption  of  a  new  constitution. 
The  provision  was  intended  to  preserve  to  the  people  the  right  to 
a  trial  by  jury  in  every  case  where  such  trial  had  theretofore  been 
used  as  a  matter  of  right  by  the  people  of  the  whole  state.      To 
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liold  otherwise  might  coatinue  a  local  law  in  force  long  after  its 
usefulness  had  parsed,  and  would  in  all  cases  retard  the  making 
4>l  a  uniform  system  of  law  for  the  whole  people.  The  act  of 
1885  was  intended  to  and,  did  make  uniform  the  law  regulating 
jneeliunics'  lieus  throughout  the  state,  besides  extending  its  opera- 
tion and  making  it  more  effective.  As  it  now  stands,  actions 
Lrought  under  it  often  present  questions  of  the  highest  equity 
between  the  owner  and  the  various  Ueuors,  and  it  is  eminently 
proper  that  they. should  be  tried  by  the  court  without  a  jury. 

But  plaintiff  further  contends  that  even  if  the  law  be  constitu- 
tional, yet  as  it  has  been  distinctlv  held  in  Schillinger  Fire  Proof 
Cement  Jh  Asphalt  Cb,  v.  ArnoU  "et  aL,  14  N.  Y.  Supp.,  326,  that 
actions  to  foreclose  mechanic's  liens  are  triable  by  a  jury,  I 
should  follow  that  decision.  That  case  was  heard  on  demurrer  at 
special  term,  and  involved  a  number  of  other  questions,  so  that  it 
is  quite  probable  that  the  point  under  consideration  in  this  case 
did  not  receive  the  learned  justice's  full  consideration  in  that 
The  decision  of  the  question  seems  to  have  been  based  largely  on 
§§  11  and  12  of  the  act  of  1885,  which  expressly  provide  mat  the 
issues  in  such  actions  "  must  be  tried  the  same  as  other  issues  are 
tried  in  the  respective  courts  in  which  the  action  is  brought," 
from  which  he  concludes  that  they  maybe  tried  by  a  jury.  Doubt- 
less his  attention  was  not  called  to  the  fact  that  §  8,  conforming 
ithe  procedure  to  that  in  actions  for  the  foreclosure  of  mortgages 
on  real  estate,  applies  to  courts  of  record  exclusively,  while  §§  11 
4xn(i  12  are  applicable  to  courts  not  of  record  only,  and  probably 
<;.)n3titute  the  exception  contemplated  in  §  8.  In  Kenney  v.  Ap- 
ijaret  ai,  93  N.  Y.,  539,  at  550,  it  was  held  that  an  action  of  this 
kind  "  was  an  action  in  equity  triable  by  the  court  without  a  jury, 
IIS  to  which  neWier  party  had  a  right  to  a  jury  trial,  except  as  to  such 
i^ues  as  might  be  framed  and  sent  to  a  jury."  Of  course  the  lat- 
ter class  of  issues  are  always  at  the  discretion  of  a  court  of  equitjr. 
'Rat  that  is  a  matter  of  discretion,  and  not  of  right,  as  claimed  in 
this  casa 

The  case  last  cited  seems  to  me  conclusive  on  this  question,  un- 
less the  amendment  to  §  970  of  the  Code*in  1891  gives  the  plaint- 
iff  a  right  he  did  not  nave  before.  That  section,  as  amended, 
among  other  things,  provides  that  **  where  one  or  more  questions 
arise  on  the  pleadings  as  to  the  valve  of  property,  or  as  to  the  dam- 
ages which  a  party  maybe  entitled  to  recover,  either  party  may  apply, 
upon  notice,  at  any  time,  to  the  court  for  an  order  directing  all 
such  issues  or  questions  to  be  distinctly  and  plainly  stated  for 
trial  accordingly.  Upon  the  hearing  of  the  application  the  court 
7nusl  cause  such  issues  or  questions  to  be  distmctly  and  plainly 
stated**  A  glance  at  the  section  as  it  stands  will  convince  any 
legal  mind  that  the  great  mass  of  questions  which  arise  in  equity 
actions  are  still  to  be  tried  by  the  court,  or  may,  in  its  discretion, 
be  sent  to  a  jury  for  trial. 

In  two  classes  of  questions  only  must  they,  under  proper  super- 
vision, be  sent  to  a  jury ;  these  are  questions  as  to  the  value  of 
property  and  as  to  damages.  In  the  ordinary  action  brought  to 
loreclose  mechanic's  liens  such  issues  seldom  arise.    The  questions 
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generally  are  as  to  whether  or  not  the  parties  have  acquired  liens, 
the  nature  and  amount  of  the  lien,  and  the  equities  which  exist 
between  the  owner,  the  principal  contractor  and  the  various  sub- 
contractors. So,  in  this  case,  all  the  questions  proposed  by  the- 
plaintiff  to  be  sent  to  a  .jury  for  trial,  with  one  exception,  relate 
to  extra  work  under  a  contract,  an  alleged  subsequent  agreement^ 
the  payments  made  under  the  contract  or  contracts,  and  whether 
or  not  the  defendants  were  obliged  to  complete  certain  work  at 
their  own  expense,  and,  if  they  were,  how  much  did  they  expend 
on  such  work.  None  of  these  questions  aflEect  either  the  value  of 
property  or  the  damages  one  party  may  be  entitled  to  recover  as^ 
agamst  the  other,  any  more  than  they  do  in  the  ordinary  action 
for  the  dissolution  of  a  copartnership  and  an  accounting,  or  the 
foreclosure  of  a  mortgage  on  real  estate.  The  motion  should, 
therefore,  be  denied  as  to  all  the  foregoing  questiona 

The  defendants,  however,  set  up  a  counterclaim  in  wbich  they 
ask  for  judgment  against  the  plaintiff,  not  only  for  the  money 
which  they  claim  thev  had  to  expend  to  complete  certain  work 
left  undone  by  the  plaintiff,  but  also  for  damages  caused  by  his 
delay.  I  think  under  §  970  of  the  Code,  as  amended,  plaintiff  is 
entitled  to  have  the  question  of  damages  for  delay  submitted  to  a 
jury,  unless  the  defendants  before  the  settlement  of  an  order  in 
this  case,  which  must  be  done  on  three  days  notice,  stipulate  to 
abandon  their  claim  for  damages  by  reason  of  the  delay,  in  which. 
event  the  motion  will  be  altogether  denied. 

Although  the  plaintiff  argued  this  motion  solely  on  the  groun  J 
that  he  was  entitled  to  have  the  issues  in  the  action  tried  by  a 
jury  as  a  right,  yet  as  in  his  brief  he  has  urged  his  poverty  as  a 
matter  addressed  to  the  discretion  of  the  court,  it  may  be  proper 
to  say  a  word  on  that  point  I  am  not  convinced  that  it  is  right 
in  any  case  to  allow  a  party  to  deviate  from  the  ordinary  proced- 
ure prescribed  by  law  because  that  procedui'e  may  involve  a 
hardship,  unless  the  poverty  is  §o  great  as  to  warrant  the  court  in 
allowing  him  to  proceed  in  forma  pauperis.  In  this  case  the 
plaintiff  chose  to  bring  his  action  in  this  court,  well  knowing  its 
course  of  procedure,  when,  had  he  chosen,  he  could  have  brought 
it  in  a  district  court  where  he  could  have  demanded  a  trial  by 
jury  as  a  matter  of  right,  and  it  is  not  in  the  interests  of  justice 
that  such  a  course  should  be  encouraged. 


Solomon  May,  Prff,  v.  The  City  of  Brooklyn,  Deft. 

{City  Court  of  Brooklyn,  Special  Term,  Filed  January  6, 189£,) 

Municipal  cokporations — Nkgligence*— Dedication  of  highway. 

Lands  formerly  in  the  town  of  New  Lots  were  sold  to  plaintiff  and  others 
with  reference  to  a*map  on  which  they  appeared  bounded  by  a  street,  some 
of  which  were  purchased  by  defendant,  which  for  convenience  closed  said 
street  and  opened  another  fifty  feet  distant,  which  was  used  by  the  public 
for  over  twenty  y%ars.  Held,  that  as  between  plaintiff  and  the  city  it  was 
a  highway,  and  that  defendant  was  liable  for  injuries  caused  by  material 
left  therein  by  its  employees. 


Digitized  by  VjOOQIC 


CityCtBklyn.]  May  v.  The  City  of  Brooklyn.  36^ 

Action  for  injuries  alleged  to  have  been  caused  by  defendant'^ 

negligence. 

Ira  L.  BambergeTf  for  pFff ;  Almet  F.  Jenks,  for  deft 

Clement,  Ch.  J. — The  plaintiff  proved  on  the  trial  of  this^ 
case  that  on  December  19,  1889,  the  employees  of  the  defendant 
negligently  placed  upon  DinsmoVe  place,  m  the  twenty-sixth  ward 
of  this  city,  a  number  of  large  iron  pipes,  and  left  them  there 
without  any  warning  to  travelers,  and  that,  on  the  following  day, 
one  Asher  May,  while  driving  the  horse  and  wagon  of  the  plaint- 
iff in  said  place,  and  in  his  employ,  without  carelessness  on  his 
part,  struck  the  wheels  of  the  wagon  against  the  pipe  in  the  street^ 
and  the  plaintiff  was  damaged  thereby.  It  is  contended  by  the 
counsel  lor  the  defendant  that  Dinsmore  place  was  not  a  public 
street  at  that  time.  On  this  point,  the  plaintiff  proved  that  the^ 
place  had  been  used  by  the  public  for  over  twenty-five  years,  and 
that  the  same  is  laid  out  on  the  map  made  by  the  town  survey 
commission,  appointed  pursuant  to  chapter  670  of  the  Laws  of 
1869. 

In  the  case  of  Speir  v.  New  Utrecht,  121  N.  Y.,420;  31  St. 
Rep.,  414,  the  court  of  appeals  decided  that  a  private  lane  does^ 
not  become  a  public  highway  although  the  public  are  allowed  U> 
use  it  for  a  period  of  over  twenty  years.  There  must  be  a  dedica- 
tion, a  use  and  an  acceptance,  or  an  act  from  which  an  accept- 
ance can  be  implied.  The  plaintiff  also  proved  that  in  1885  the 
farm  which  includes  the  property  occupied  by  the  plaintiff  and 
that  owned  by  the  city  was  mapped,  and  that,  on  the  map,  Fourth 
street  was  laid  out  about  fifty  feet  south  of  the  land  now  known 
as  Dinsmore  placa  Lots  were  sold  by  the  map,  and  reference- 
made  thereto  m  the  deeds,  and  between  1858  and  1862  the  city 
of  Brooklyn  purchased  a  number  of  lots  located  on  said  map,  and 
for  convenience  closed  Fourth  street  and  opened  Dinsmore  place 
as  a  substitute. 

It  is  clear  that  the  owners  or  tenants  of  land  included  in  said 
map  had  a  right  of  way  over  the  entire  width  of  Dinsmore  place, 
ana  it  may  be  argued  that  the  city,  if  it  dedicates  its  own  prop- 
erty as  a  way,  cannot  afterwards  say  that  it  did  not  accept  such 
dedication.  If  proceedings  had  been  taken  to  open  Dmsmore- 
place  before  the  annexation  of  New  Lots,  the  city  would  have 
oeen  entitled  to  an  award  of  only  nominal  damages.  In  re  Public 
Parks,  25  St  Eep.,  231.  I  very  much  doubt  if  any  proceedings 
could  be  taken,  since  the  annexation,  to  open  the  street,  or  so 
much  of  it  as  is  owned  by  the  city  in  fee.  The  party  making 
the  dedication  and  the  party  to  accept  it  are  now  the  same. 

It  is  not  necessary  to  decide  the  point  before  stated,  for  whether 
or  not  Dinsmore  place  was  a  citjr  street  is  immaterial.  It  was  a 
highway  as  between  the  plaintiff  and  the  city,  and  the  corporation 
is  liable  under  the  case  of  Brussov.  The  City  of  Buffalo,  90  N.  Y., 
679.     See  also  Schadev.  Albany,  16  N.  Y.Supp,  262. 

Judgment  for  plaintiff  for  $300  damages  and  costs.  Findings 
to  be  settled  on  two  days  notica 

St.  Rep.,  Vou  XLIV.        47 
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Francis  H.  Boyer,  Resp't,  v.  Clark  D.  Rhinehart,  App'lt 

(City  Court  of  Brooklyn,  General  Term,  FUed  January  26,  1899,) 

1.  BVTOENCB— SbCOHDART. 

Plaintiff  after  notice  to  produce  a  letter  which  he  testified  he  had  deliv- 
ered or  mailed  to  defendant  modifying  a  contract,  offered  in  eyidenoe  a 
letter  press  copy  of  said  letter,  which  defendimt  denied  having  received. 
Held,  that  it  was  not  error  to  refuse  to  strike  out  said  copy,  ana  that  imder 
the  evidence  it  was  for  the  juiy  to  determine  whether  defendant  ever 
received  the  letter. 

5.  Contract — ^Eyidbncb. 

In  an  action  for  services  in  erecting  an  ice  machine,  evidence  tending  to 
show  that  machines  of  the  same  nature  made  by  plaintiff  for  other  persons 
were  failures  is  not  admissible  unless  it  be  shown  that  they  were  of  the 
same  capacity,  size  and  design  and  exactly  shnilar  to  the  one  in  question. 

Appeal  from  judgment  in  favor  of  plaintiflf,  entered  upon  ver- 
dict, and  from  order  denying  motion  for  a  new  trial. 

Hobbs  it  Oiffordj  for  applt ;  Johnson  d  Lambj  for  resp't 

Osborne,  J. — This  action  was  brought  to  recover  a  balance 
-due  on  a  contract  made  between  plaintiff  and  defendant,  by  which 
plaintiff  was  to  furnish  the  designs  and  superintend  the  erec^on 
of  an  absorption  ice  making  machine  on  defendant's  premises,  for 
a  commission  of  ten  per  cent  of  the  cost  of  the  machine,  which 
was  estimated  to  cost  $10,788.92.  Four  hundred  dollars  of  said 
-commission  was  to  be  paid  during  the  progress  of  the  work,  and 
the  balance  on  completion  and  obtaining  the  result  of  fifty  tons 
of  ice  per  day  from  said  machina  The  original  contract  was  in 
writing  and  endorsed  on  a  detailed  estimate  of  the  cost  of  the 
work  made  by  plaintiff.  Plaintiff's  contention  was  that,  by  the 
terms  of  a  letter  which  he  wrote  to  defendant,  the  original  con- 
tract was  so  far  modified  as  to  provide  that,  in  case  the  space 
allowed  for  freezing  tanks  shoula  be  too  small  to  hold  all  the  ice 
oans  specified  in  the  first  aOTeement,  then,  a  daily  production  oJ 
ice  in  proportion  to  such  reduction  should  be  accepted  as  satisfao 
tory  for  the  daily  working  of  the  machine;  said  letter  further  pro- 
vided that  plaintiff  should  also  receive  his  disbursements  for  per- 
•sonal  expenses,  in  addition  to  the  ten  per  cent  of  the  cost  Defend- 
ant denied  the  receipt  of  this  letter,  out  it  is  plain,  from  the  evi- 
dence in  the  case,  that,  owing  to  want  of  space,  the  parties  agreed 
that  but  three  freezing  tanks  should  be  used,  instead  of  four,  as 
originally  proposed,  the  effect  of  which  would  be  to  reduce  the 
capability  of  the  machine  to  produce  ice  about  twenty-five  per 
cent,  or,  in  other  words,  to  only  call  for  a  production  of  about 
thirty -five  tons  of  ice  per  day  instead  of  fifty  tons. 

Plaintiff  claimed  to  have  completed  his  work  about  June  10, 
1890.  It  is  adn^itted  that  the  machine,  when  completed,  never 
produced  the  Quantity  of  ice  called  for  by'  the  specificationa 
Plaintiff  claimea^that  this  was  due  to  defendant's  failure  to  supply- 
sufficient  water  to  operate  the  machine,  while  the  contention  of 
the  defendant  was  that  the  machine  was  inherently  defective. 
Plaintiff  had  a  verdict  for.  the.  balance  of  his  commissions  rem^- 
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in2  unpaid,  and  from  the  judgment  entered  thereon,  and  from  an 
oraer  denying  a  motion  for  a  new  trial,  this  appeal  is  taken. 

The  learned  counsel  for  the  defendant  contends  that  the  verdict 
was  contrary  to  the  evidenca  We  have  carefully  gone  over  all 
the  testimony,  and  we  fail  to  find  anv  such  prepondemnce  in  favor 
of  the  defendant  as  to  make  it  our  duty  to  interfere  with  the  ver- 
dict of  the  jury. 

Plaintiff  testified  that  the  machine  was  properly  constructed 
and  capable  of  producing,  with  four  tanks,  fifty  tons  of  ice  daily 
with  ease;  that  the  machine,  as  built,  with  only  three  tanks  and 
a  supply  of  140  gallons  of  water  per  minute,  would  produce  thirty- 
five  and  three-quarter  tons  of  ice  each  twenty-four  hours ;  that 
defendant  had  told  him,  before  the  work  was  commenced,  that  he 
had  to  exceed  400  gallons  of  water  a  minute,  obtained  from  a 
driven  well  inside  the  building  that  contained  the  tanks,  but  that, 
when  plaintiff  had  a  test  made  of  the  water  produced  from  four 
combined  wells  after  the  completion  of  the  work,  the  total  product 
was  only  twenty -eight  192-231  gallons  per  minute. 

The  testimony  on  the  part  of  the  defendant  was  that  there  was- 
ample  water,  but  that,  when  the  machine  was  tested,  it  onlv  pro- 
duced five  to  seven  tons  of  ice  in  twenty-four  hours,  and  that 
plaintiff  3  claim  of  lack  of  water  was  a  mere  pretext  on  his  part 
to  account  for  the  failure  of  the  machinp  to  work  as  agreed,  and 
that  such  failure  was  due  to  radical  defects  in  its  construction. 

We  think  it  was  the  duty  of  the  learned  trial  judge,  on  such  a 
disputed  state  of  facts,  to  submit  the  case  to  the  jury.  He  charged 
the  juiy,  in  part,  as  follows:  **  On  all  the  evidence  m  the  case,  you 
are  to  say  wnether  this  machine,  as  constructed,  if  properly  sup- 
plied with  water,  was  capable  of  producing  about  thirty-six  tons^ 
of  ice  per  day.  If  the  machine  w^  capaUe  of  producing  thirty- 
five  or  thirty-six  tons  of  ice  per  dav,  then  the  plaintiff  complied 
with  his  contract,  and  is  entitled  to  be  paid  the  balance  of  the  ten 
per  cent  If  the  machine  could  not  produce  thirty -five  tons  of  ice 
per  day,  then  the  defendant  is  entitled  to  a  verdict  at  your  hands. '^ 
No  exception  was  taken  to  this  portion  of  the  charge,  and  the 
jury  having  found  in  favor  of  the  plaintiff,  we  find  no  ground  for 
disturbing  their  verdict 

The  learned  counsel  for  the  defendant  moved  to  strike  out  the 
letter  of  plaintiff  modifying  the  contract  (Ex.  No.  2),  which 
motion  was  denied,  and  an  exception  taken  thereto.  This  exhibit 
was  a  press  copy  of  a  letter  to  defendant  which  plaintiff  testified 
that  he  either  delivered  or  mailed  to  plaintiff;  the  copy  was  only 
offered  after  notice  to  defendant  to  produce  the  original,  and 
failure  to  produce  it  Defendant  denied  the  receipt  of  the  letter. 
We  think  the  exception  was  not  well  taken,  and  that,  under  the 
evidence,  it  was  for  the  juiy  to  determine  whether  defendant  had 
ever  received  it.  Defendant  himself  testified,  it  may  be  added,, 
that  but  three  tanks  were  to  be  erected  in  the  first  instance,  and 
that  for  the  use  of  the  fourth  tank  it  would  be  necessary  to  erect 
a  building. 

Defendant  sought  to  show  by  the  witnesses  Jameson  and  Och» 
that  other  abjv)rption  machines  constructed  by  plaintiff  for  themr 
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respectively  were  failures,  which  evidence  was,  on  objection,  ex- 
cluded, and  exception  was  taken  thereto.  We  think  this  evidence 
was  properly  excluded.  It  was  not  material  to  prove  the  resnlts 
or  lack  of  results  obtained  by  any  other  machines  erected  by- 
plaintiff,  unless  it  first  appeared  that  they  were  of  the  same 
capacity,  size  and  design,  and  exactly  similar  to  the  one  which 
was  the  subject  of  the  action.  There  was  no  such  evidence  offered 
in  this  case,  and,  therefore,  the  proposed  testimony  was  inadmis- 
sible.    Sprout  V.  Aewtarij  48  Hun,  209  ;  15  St  Rep.,  699. 

We  are  of  the  opinion  that  the  exception  to  the  refusal  to 
•charge  as  requested  at  folio  200  was  untenable.  That  proposition 
involved  the  necessity  of  plaintiffs  establishing  that  the  machine 
with  four  tanks  was  capable  of  pixxiucing  fiftv  tons  of  ice  per  day 
when  supplied  with  plenty  of  water,  as  a  condition  to  his  recovery. 
The  omission  of  the  fourth  tank  was  acceded  to  by  defendant,  as 
he  himself  testified,  so  that  the  question  of  producing  fifty  tons 
per  day  was  no  longer  in  the  case.  The  succeeding  request  of 
defendant  8  counsel  to  the  same  effect  substituting  thirty-five  for 
fiftv  tons  as  the  dailv  product,  was  charged  by  the  learned  trial 
juage,  and  that  was  all  the  defendant  was  entitled  to  on  that  point 

None  of  the  other  exceptions  seem  to  us  to  call  for  discussion. 

We  accordingly  are  of  the  opinion  that  the  judgment  and  order 
denying  a  new  tnal  should  be  affirmed,  with  costs. 

Van  Wyck,  J.,  concurs. 


Barbara   Mauer,  Adm*rx,  App'lt  v,  Bobert  B.  Ferguson, 
John  Bulck  and  Louis  Mehrmann,  Eesp'ts. 

{Oiiy  Court  of  Brooklyn,  Oeneral  Term,  FiUd  January  26, 1892,) 

1.  Nbgligbncb — Dakgbrous  scaffold. 

The  owner  of  adjoining  buildings  employed  defendant  F.  to  repair  one 
of  them  and  the  oth(!r  defendants  to  repair  the  otlter.  Both  buildings 
were  repaired  at  the  same  time  and  scaffolds  were  in  front  of  each.  Plaint- 
iff's intestate,  who  was  employed  by  B.  &  M.,  got  down  upon  F.'s  scaffold 
without  his  permission  to  receive  a  loist,  when  the  scaffold  fell  and  caused 
his  death.  Held,  that  F.  was  not  liable  therefor,  as  there  was  no  privity  of 
contract  between  them;  nor  were  the  other  defendants  liable  in  the  ab- 
sence  of  proof  that  they  had  adopted  said  scaffold  for  the  use  of  their 
workmen. 

•3.  Same— EvTOBNCE. 

In  an  action  for  injuries  caused  by  the  fall  of  a  scaffold,  a  witness  who 
testifies  that  he  did  not  know  what  caused  it  to  fall,  and  jthat  he  did  not 
look  to  see  how  many  nails  were  in  it,  should  not  be  allowed  to  ^Ye  his 
opinion  as  to  whether  it  was  put  up  right. 

Appeal  from  judgment  dismissing  the  complaint  as  to  defend- 
ant Ferguson  ;  also  from  judgment  in  favor  of  the  other  defend- 
ants, and  from  order  denying  motion  for  a  new  trial. 

J,  H.  Oreenstvardj  for  app'lt ;  A.  G.  McDcmald  and  John  B.  Mey- 
enborg,  for  resp'ts. 

Van  Wyck,  J. — This  is  an  action  to  recover,  by  plaintiff,  dam- 
:ages  for  the  death  of  her  husband,  on  the  claim  that  it  was  caused 
rsolely  by  the  negligence  of  the  defendants  The  defendants, 
Ferguson  on  the  one  hand,  and  Bulck  and  Mehrmann,  who  are 
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partners,  on  the  other  hand,  appeared  and  defended  separately. 
At  the  conclusion  of  plaintiff's  proof  the  complaint  was  aismissed 
4fcs  to  Ferguson,  and  judgment  was  entered  thereupon.  The  case, 
at  the  conclusion  of  all  the  proofs,  was  submitted,  as  to  the  other 
defendants,  to  the  jury,  who  rendered  a  verdict  in  their  favor. 
Judgment  was  entered  thereupon.  The  plaintiff  appeals  from 
both  judgments,  and  also  from  order  denying  motion  for  a  new 
trial  as  against  the  defendants  Bulck  and  Mehrmann.  Cooper  & 
McKee  were  the  owners  of  a  large  four-story  frame  factory  on 
Gwinnett  street,  Brooklyn,  and  a  small  one-story  building  adjoin- 
ing, which  was  used  as  their  office.  At  the  time  of  the  accident, 
and  for  months  prior  thereto,  extensive  alterations  and  repairs 
were  being  made  to  both.  They  had  a  separate  contract  with  de- 
fendant Ferguson  to  do  one  portion  of  the  work,  and  a  separate 
-contract  with  defendants  Bulck  and  Mehrmaiin  to  do  the  other 
portion.  The  latter,  while  engaged  in  the  performance  of  their 
<K>ntract,  and  for  their  use  therein,  erected  a  large  scaffold  sixty 
feet  long  in  front  of  the  large  building  some  weeks  prior  to  the 
accident  The  defendant,  Ferguson,  a  few  days  prior  to  the  ac- 
cident, being  required  by  his  contract  to  place  a  cornice  over  the 
window  of  the  office  buildinff,  erected  for  that  purpose  a  small 
scaffold  about  eight  feet  high  in  front  of  the  oflSce,  and  one  of  his 
workmen  had  used  it  in  putting  this  cornice  in  position. 

On  the  day  of  the  accident  none  of  Feiguson's  workmen 
were  upon  this  small  scaffold.  But  three  of  Bulck  and  Mehr- 
mann's  workmen,  including  the  decedent,  Michael  Muuer,  were  at 
work  upon  their  own  large  scaffold  boarding  up  the  front  of  the 
large  four  storv  building,  when  it  seems  they  needed  a  joist  for  a 
brace,  and  Bodemann,  one  of  the  three  workmen,  went  down  to 
get  it  and  hand  it  up  to  Mauer.  Mauer,  instead  of  remaining 
upon  the  scaffold  furnished  by  his  employers,  and  upon  which 
his  work  required  him  to  be,  got  some  distance  down  upon  Fergu- 
son's small  scaffold,  which  gave  way  while  he  was  in  the  act  of 
receiving  the  joist  from  Bodemann,  precipitating  him  to  the 
ground,  resulting  in  his  death.  The  evidence  disclosed  no  reason 
why  hedid  not  remain  on  the  scaffold  furnished  him  by  his  em- 
ployers, .to  receive  this  joist  There  is  some  evidence  that  Fergu- 
son's  small  scjiffold  was  defective  in  construction,  though  it  had 
served  the  purpose  for  which  Ferguson  had  erected  it,  viz.:  to 
•enable  his  worKmen  to  place  a  cornice  over  the  office  window. 
Ferguson  constructed  this  small  scaffold  for  the  use  of  his  own 
workmen,  and  there  is  not  a  particle  of  proof  that  he  ever  author- 
ized or  consented  that  it  should  be  used  by  Bulck  and  Mehrmann 
or  their  workmen,  or  that  he  ever  knew  that  it  was  so  used,  or 
that  any  express  or  implied  authority  or  license  was  ever  given 
by  Ferguson  to  Mauer  to  use  it  So' far  aa  can  be  elicited  from 
the  testimony,  Mauer  had  acquired  from  Ferguson  no  more  right 
to  use  it  than  a  stranger  passing  along  the  street  had  to  climb 
upon  it.  Plaintiff's  own  witnesses,  the  fellow  workmen  of 
Michael  Mauer,  and  employees  of  Bulck  and  Mehrmann,  testify 
that  they  knew  that  their  employers  had  nothing  to  do  with  this 
small  scaffold,  and  that  Ferguson  built  it  for  his  own  use  in 
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placing  the  cornice  over  the  office  window,  and  that  Ferguson 
had  a  separate  contract  to  do  a  portion  of  the  work  distinct  from 
that  of  Bulck  and  Mehrmann.  In  McAlpin  v.  PotveUj  70  N.  Y.^ 
126,  at  p.  130,  Judge  Miller  forcibly  states:  "To  maintain  an, 
action  for  personal  injuries  occasioned  by  the  n^ligence  or  the 
want  of  care  of  another,  it  must  be  made  to  appear  that  the  de- 
fendant owed  some  duty  or  obligcUion  to  the  party  injured^  which 
he  failed  to  discharge  or  perform.  Unless  tnere  is  some  contract, 
duty  or  service  which  a  party  is  bound  to  fulfil,  there  can  be  no 
negligence,  fault  or  breach  of  the  obligation.  Tne  reported  cases 
where  parties  are  charged  for  injuries  to  another  occasioned  by 
accident,  have  been  decided  upon  the  principle  that  there  waa^ 
negligence  in  doinff  or  omitting  to  do  some  act  by  which  a  duty 
or  obligation  which  the  law  imposed  has  been  disregarded.  The 
real  point  to  be  determined,  then,  is  whether  the  detendant  owed 
any  duty  to  the  deceased." 

liCt  us  now  test  the  claim  of  plaintiff  against  defendant  Fergu- 
son by  this  sound  statement  of  the  law.  There  was  no  privity  of 
contract  between  Ferguson  and  Mauer,  who  was  not  his  em-^ 
ployee.  Mauer  was  not  upon  the  scaffold  by  Ferguson's  invita- 
tion  or  upon  his  business.  He  had  no  reason  for  being  there  at. 
all  with  which  Ferguson  was  connected  or  concerned.  The  de- 
fendant Ferguson  did  nothing  to  cause  the  death  of  Mauer,  but  it 
was  brought  about  by  his  own  unauthorized  invasion  of,  or  inter- 
ference with,  Ferguson's  rights,  in  getting  upon  Ferguson's  scaf- 
fold. The  deceased  had  not  even  a  license  or  permission,  express 
or  implied,  from  Ferguson  to  go  upon  tliis  scaffold.  Fei^uson 
was  a  stranger  in  this  occurrence  to  Mauer,  and  to  his  employers, 
Bulck  and  Mehrmann,  as  much  so  as  if  Mauer  had  been  a  passer 
by  and  had  climbed  upon  this  scaffold.  Ousick  v.  Adams^  115  N^ 
v.,  55  ;  23  St  Rep.,  548 ;  Swan  v.  Jacksoriy 55  Hun.  194;  27  St 
Rep.,  941 ;  Loop  v.  lAichfidd,  42  N.  Y.,  858  ;  see  p.  361. 

The  extension,  under  certain  circumstances,  of  the  duty  to  be- 
careful  in  workmanship,  which  the  constructor  of  a  scaffold  owes- 
to  him  for  whom  he  has  contracted  to  build  it,  to  those  authorized 
or  employed  by  the  owner  to  use  it,  though  there  is  no  privity  of 
contract  between  them  and  the  constructor,  will  not  help  the 
plaintiff  herein,  for  the  defendant  Ferguson,  who  was  l>oth  con- 
structor and  owner  of  this  scaffold,  did  not  authorize  or  employ 
the  decedent  Mauer  to  work  thereupon.  Devlin  v.  Smithy  89  N. 
Y.,  470 ;  Coughtry  v.  Olobe  Woolen  Co.,  56  id.,  124. 

Then  again  this  scaffold  can  scarcely  be  deemed  a  structure  im- 
minently dangerous  to  human  life  within  the  meaning  of  those 
authorities.  Loop  v.  Litchfield,  42  N.  Y.,  358;  Swan  v.  Jackson^ 
55  Hun,  194 ;  27  St  Rep.,  941. 

We  think  the  dismissal  of  the  complaint  as  to  Ferguson  was 
proper.  This  brings  us  to  the  consideration  of  the  appeal  from 
the  judgment  in  favor  of  the  defendants,  Bulck  and  Mehrmann, 
and  order  denying  motion  for  new  trial.  They  did  not  construct 
or  own  this  scaffold,  or  acquire  from  Ferguson  the  right  to  use  it 
Under  these  circumstances,  without  objection  on  the  part  of 
plaintiff,  the  case  was  submitted  to  the  jury  on  the  theory  that  the 
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<lefendants  Bulck  and  Mehrmann  were  not  liable  to  plaintiff  if 
they  did  not  adopt  the  platform  as  their  own  for  the  use  of  their 
workmen.  The  jury  decided  this  question  against  the  plaintiff, 
-and  we  see  no  reason  to  disturb  their  decision,  and  do  not  think  it 
entirely  clear  that  there  was  sufficient  evidence  to  carry  this  ques- 
tion to  the  jury. 

This  disposes  of  all  the  exceptions  called  to  our  attention  by 
the  appellant,  save  that  taken  to  the  exclusion  of  the  following 
questionput  to  the  witness  Bodemann  : 

"(^   Was  that  scaffold  put  up  right,  do  you  think?" 

This  was  one  of  the  principal  questions  to  be  determined  by 
the  jury.  This  witness  was  allowed  to  and  tiid  testify  that  he  did 
not  know  what  made  it  fall ;  that  the  brackets  were  good  ;  that 
he  did  not  know  how  manv  nails  were  in  them,  and  did  not  look 
to  see.  Why  should  he  be  allowed,  under  these  circumstances, 
to  say  that  it  was  not  put  up  right  ?  The  only  defect  attempted 
to  be  shown  was  that  there  were  not  enough  nails  of  the  right 
size  in  the  bracket,  and  he  says  he  did  not  look  to  see  the  nails 
and  did  not  know  how  many  were  in  it  If  counsel  desired  the 
-expression  of  opinion  of  this  witness  upon  his  asserted  defects  in 
this  scaffold,  he  should  have  framed  a  hypothetical  question  on 
the  assumption  of  such  defects.  The  witness  says  he  was  ignov 
rant  of  the  existence  of  any  such  defects. 

Both  judgments  and  the  order  must  be  affirmed,  with  costs. 

Osborne,  J.,  concura 

Helen  E.  Porter,  AppUt,  v.  Alden  S.  Swan,  Resp't 

(C7%  Court  of  Brooklyn,  General  Term,  Filed  January  S5, 1892.) 

Contract— Alterations— EvmENCE. 

A  clause  in  a  building  contract  providing  for  alterations,  and  that  no 
allowance  should  be  made  therefor  unless  Uie  value  thereof  was  agreed 
to  in  writing  before  going  into  execution,  does  not  prohibit  the  partiets 
from  subsequently  contracting  in  relation  to  the  same  matters,  or  preclude 
eyidence  in  an  action  for  extra  work  that  said  work  was  ordered  by  the 
owner,  who  expressly  promised  to  pay  therefor,  and  to  show  that  he 
waived  his  right  to  have  the  value  thereof  agreed  to  in  writing. 

Appeal  from  judgment  in  favor  of  defendant,  entered  upon 
the  report  of  a  referee. 

Action  upon  two  building  contracts  and  for  extra  worlc  The 
answer  admitted  the  making  of  the  contracts,  that  a  small  sum 
wae  due  on  one  of  them,  and  denied  generally  the  other  allega- 
tions of  the  complaint,  and  set  up  a  counterclaim  for  goods  sold 
and  delivered. 

Daniel  Cameron^  for  app'lt ;  Bei^gen  <k  Dylcman^  for  resp't 

Van  Wyck,  J. — There  were  two  building  contracts  in  writing 
made  by  Eliliu  Poi1«r  (the  contractor  and  assignor  of  plaintiff), 
with  the  defendant  Swan  (the  owner).  One  was  for  the  erection 
of  a  stable,  and  the  other  for  the  erection  of  a  dwelling.  Both 
were  completed,  and  then  taken  possession  of  by  defendant  In 
specifioRtions  referred  to  in  each  contract,  we  find  this  provision, 
^^Alterations.     It  is  undeistood  that  the  owner  of  the  building 
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and  the  architect  shall  have  the  right  to  make  any  alterations, 
additions  or  omissions  of  work  or  material  herein  specified  or 
shown  on  the  drawings  during  the  progress  of  the  baildiog  that 
they  may  find  necessary,  and  the  same  shall  be  acceded  to  by  the 
contractor  and  carried  into  effect  without  in  any  way  violating  or 
vitiating  the  contract  And  the  value  of  all  such  alterations^ 
additions  or  omissions  shall  be  agreed  upon  in  writing  between  the 
owner  and  contractor  before  going  into  execution,  or  no  allowance 
will  be  made  for  them  by  either  party." 

The  plaintiff  brings  this  action  to  recover  the  value  of  extra, 
work,  or  work  not  included  in  the  contracts,  specifications  orr 
plans,  unless  covered  by  the  alteration  clause,  done  by  Elihu  Por- 
ter upon  these  buildings  at  the  request  of  defendant,  and  for 
which  he  expressly  promised  to  pay.  On  the  objection  of  defen- 
dant, all  testimony  which  might  s£ow  that  such  work  was  done^ 
that  defendant  in  his  conversation  requested  and  employed  the 
contractor  to  do  this  work,  expressly  promising  to  pay  nim  foir 
the  same,  and  which  might  also  show  defendant  to  have  waived 
his  right  to  have  the  value  of  the  work  agreed  upon  in  writin^^ 
was  excluded,  on  the  ground  that  it  was  not  in  writing  in  accord- 
ance with  the  specification  provision  relating  to  alterations.  To 
these  rulings  the  plaintiff  duly  excepted.  If  it  was  error  to  ex- 
clude this  testimony,  then  the  judgment  must  be  reversed.  If 
this  clause  deprives  the  parties  thereto  of  the  privilege  of  mutu- 
ally agreeing  to  modify  or  alter  its  terms,  or  of  maKing  a  new- 
contract  in  relation  to  the  subject  matter  thereof,  or  waiving  the 
requirement  that  the  value  of  the  work  shall  be  reduced  to  writ- 
ing, then  the  rulings  cannot  be  complained  of  by  the  plaintiff. 
It  has  always  been  held  that  a  written  agreement  could  be  re- 
scinded or  modified  by  a  distinct  subsequent  oml  agreement,  pro- 
vided that  such  agreement  is  not  invalid  under  the  statute  of" 
frauds.  1  Greenleaf  on  Evidence,  14  e<J.,  §§  808,  804  and  802.. 
This  clause  does  not  prohibit  or  enjoin  the  parties  from  making  & 
new  contract,  in  whole  or  in  part,  in  relation  to  the  things  con- 
tracted about  If  they  expressly  agree  to  modify  the  same  it  is. 
valid. 

It  has  been  frequently  held  in  this  state  that  restrictive  clauses- 
similar  to,  though  not  identical  with,  this  one,  can  be  waived  ex- 
pressly or  by  the  acts  and  conduct  of  the  parties.  The  common 
provision  in  building  contracts,  that  no  payments  will  be  made- 
without  the  usual  architect's  certificate,  is  one;  the  very  common 
provision  in  leases  that  the  tenant  shall  not  sublet  without  the- 
written  permission  of  the  lessor  is  another.  Hadeny.  Coleman^  78 
N.  Y.,  567  ;  Smith  v.  Alker,  102  id.,  87.  The  verv  point  -presented 
in  this  case  was  raised  in  Stout  v.  Jones^  9  St  Kep.,  670,  general 
term,  fifth  department  Therein  it  was  held  that  a  provision  in  & 
building  contract  requiring  all  orders  for  extra  work  to  be  in  writ- 
ing could  be  and  was  actually  waived  in  that  case  by  the  acts  and 
conduct  of  the  parties,  and  ceased  to  be  a  prerequisite  to  a  recovery- 
for  such  work.  This  case  was  affirmed  by  the  court  of  appeals^ 
120  N.Y.,  688 ;  80  St  Rep.,  1017.  This  question  apparently  was 
raised  in  Sutherland  v.  Morris^  45  Hun,  259;  10  St  Rep.,  848,  and 
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apparently  was  decided  in  favor  of  the  contention  of  respondent 
herein.  But  the  opinion  should  be  read  in  the  light  of  the  faxjts 
disclosed  bj  the  appeal  book,  in  which  it  seems  that  plaintiff  tes- 
tified that  the  owner  (defendant  therein),  when  asked  if  he  would 
pay  for  the  extra  work  not  then  commenced,  said  he  would  not 
allow  it,  and  refused  to  promise  to  do  so.  The  same  general  term, 
composed  of  the  same  justices,  cite  with  approval  Utoucv,  Jones  on 
the  question  of  waiver  of  a  requirement  that  a  certain  thing  must 
be  done  as  a  condition  precedent  to  the  accruing  of  a  right  to  an- 
other. In  the  consideration  of  this  question,  we  have  assumed 
that  all  the  work  sued  for  was  included  in  the  alterations  and  ad- 
ditions provided  for  in  this  alteration  clause.  If  it  was  not,  then 
the  i-estrictions  therein  do  not  apply  thereto,  and  cannot  be  in- 
voked to  defeat  a  recovery  for  the  work.  We  do  not  know  whether 
or  not  it  was  so  included,  for  the  referee  excluded  the  evidence 
which  would  have  disclosed  the  fact 

For  these  reasons  we  are  of  the  opinion  that  the  judgment  ought 
to  be  reversed,  a  new  trial  ordered,  with  costs  to  abide  the  event, 
and  the  order  of  reference  vacated. 

Clement,  Ch.  J.,  concurs. 

Thomas  J.  Hayden,  Appit,  v.  The  Brooklyn  Elevated 
Railroad  Co.,  Resp^t 

(Cfii^  Coufi  <tf  Brooklyn,  Oeneral  Term,  Filed  January  ^7, 189IS.) 

Kegligkncb— Injurt  to  bmplotbb. 

Plaintiff  was  at  work  for  defendant  upon  a  scaffold  at  its  station  prepar- 
ing a  piece  of  timber  and  was  injured  by  the  fall  of  the  scaffold  as  a  loco 
moUve  passed.  Several  others  had  previously  passed  without  injury  to 
the  scaffold,  but  plaintiff  testified  that  the  locomotive  in  question  Rnocked 
the  scaffold  down.  Held,  that  it  was  not  the  duty  of  the  court  to  submit 
the  case  to  the  Jury  on  plaintiff's  uncontradicted  testimony,  in  the  absence 
of  proof  that  the  engine  in  question  was  wider  than  the  others. 

Appeal  from  judgment  dismissing  the  complaint 
J.  A.  Wemberg^  for  applt ;  HoaSy,  Lauterbach  &  Johnson^  for 
Tespt 

Clement,  Ch.  J. — The  plaintiff  allied  that  on  June  2,  1890, 
he  was  working  on  a  scaffold  erected  upon  the  station  of  defend- 
ant at  Fifth  avenue  and  Thirty-sixth  street,  and  that,  while  he  was 
at  his  work,  said  scaffold  was  struck  by  an  engine  of  the  de- 
fendant, and  was  thrown  down,  whereby  he  was  severely  in- 
jured. At  the  trial  the  plaintiff  was  the  only  witness,  and  the 
case  was  dismissed.    . 

The  sole  question  presented  is  whether,  on  the  uncontradicted 
testimony  of  the  plaintiff,  the  case  should  have  been  submitted  to 
the  jury.  The  scaffold  was  about  five  feet  above  the  platform, 
the  uprights  were  about  six  inches  from  the  edge,  and  the  dis- 
tance between  the  platform  and  the  railroad  track  was  about 
^hteen  inchee.  The  plaintiff  was  a  carpenter,  and  was  ^'  getting 
ready  "  a  piece  of  tim  oer  thirteen  feet  long,  and  was  working  on 
one  end  of  the  timber,  and  Ford,  another  carpenter,  was  working 
St.  Rep.,  Vol.  XLIV.        48 
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at  the  other  end  The  station  is  at  the  end  of  the  road,  and  the- 
trains  stopped  about  twenty-five  feet  from  the  place  where  the- 
plaintiff  was.  The  engine  was  uncoupled  and  moved  a  short  dis- 
tance beyond  such  place,  and  then  back,  after  the  cars  from  which 
the  engine  was  detached  had  been  taken  out  on  a  new  trip.  On 
the  day  of  the  accident  the  plaintiff  worked  on  the  scaffold  about^ 
half  an  hour ;  five  or  six  engines  had  passed  and  repassed  hiniy 
when  he  testified  that  a  passing  engine  knocked  down  the  scaffold, 
and  he  fell  into  the  street,  a  distance  of  about  thirty-six  feet  He 
also  testifies  that  he  did  not  know  what  part  of  the  engine  struck 
the  scaffold,  and  he  gave  the  number  of  the  engine  which  passed 
as  the  scaffolding  fell. 

The  counsel  for  the  plaintiff  claims  that  the  plaintiff  had  a 
right  to  assume  that  the  endues  were  of  the  same  width,. and  we 
are  inclined  to  hold  with  nim  on  that  point  The  difficulty  is^ 
that  no  proof  was  given  at  the  trial  that  engine  No.  74  was- 
wider  than  the  other  engines.  The  substance  of  the  testimony 
of  the  plaintiff  is  that  the  scaffolding  fell  as  the  engine  was  pass- 
ing. .  His  testimony  that  it  was  knocked  down  by  a  passing  en- 
gine is  a  conclusion.  At  folio  80,  the  court  said:  "It  does  not 
appear  that  there  wtes  any  difference  in  the  engines."  The  coun- 
sel replied:  "There  must  have  been."     At  folios  31  and  82  l 

"Q.  What  engines  do  you  refer  to,  that  passed  down  within  a 
foot  of  the  platform?     A.  I  don't  really  know." 

If  the  locomotive  No.  74  was  wider  than  the  other  locomotives,, 
such  fact  was  easily  proven.  A  man  by  his  eye  sight,  and  with-^ 
out  measurements,  could  tell  whether  an  engine  was  wide  enough 
to  overlap  a  platform  at  a  station  six  inches. 

The  simple  fact  that  a  locomotive  was  running  by  when  the- 
scaffolding  fell  would  not  raise  a  presumption  that  the  scaffolding 
was  struck  by  the  locomotive.  The  timoer  on  which  the  plaint- 
iff was  working  may  have  moved  at  the  time  and  struck  the  lo- 
comotive, or  another  timber  may  have  moved.  In  an  action  of 
this  kind,  the  plaintiff  was  callea  upon  to  prove  more  than  that 
the  scaffolding  fell  He  should  offer  some  testimony  tending  to- 
show  that  it  fell  by  the  carelessness  of  the  defendant,  and,  further, 
he  should  prove  the  absence  of  contributory  negligence  on  his- 
part. 

The  case  of  Oermann  v.  The  Suburban  Bapid  Transit  Co,,  37 
St  Eep.,  860,  is  not  in  point  In  that  case,  tne  plaintiff  was  in- 
jured oy  reason  of  the  lailure  of  the  engineer  to  give  waming-^ 
that  he  was  about  to  start  his  engine,  knowing  that  a  man  was 
working  at  or  near  the  track,  and  in  case  the.  engine  was  moved 
he  would  be  injured. 

The  case  was  not  dismissed  upon  the  merits,  and  the  judgment 
should  be  modified  by  striking  out  such  words,  and  in  accordance- 
with  the  practice  of  the  court,  where  a  judgment  is  so  erroneously- 
entered,  the  respondent  is  entitled  to  no  costs  on  the  appeal 

Judgment  modified,  and  as  modified  affirmed,  without  costs. 

Van  Wyck,  J.,  concurs. 
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The  Fifth  Avenue  Bank,  Prff,  v.  The  Forty-second  Street 
&  Grand  Street  Ferry  Railroad  Co.,  Deft 

^Supreme  Court,  Oeneral  Term,  Firti  Depa/rtment,  Filed  February  18,  189£.) 

1.  Corporations — ^Representations  by  officer  of. 

A  corporation  is  bound  by  the  representations  of  one  who  is  its  secre- 
tary, treasurer  and  transfer  agent,  with  power  to  countersign  and  issue 
stock,  made  in  answer  to  inquiries  as  to  the  genuineness  of  particular 
stock. 

13.  Same—Banks. 

An  objection  that  the  stock  in  question  is  not  one  which  a  state  bank  is 
authorized  to  take  and  become  the  owner  of,  can  only  be  raised  by  the 
state  authorities. 

Motion  for  a  new  trial  upon  exceptions,  made  by  the  defend- 
ant, after  a  trial  at  circuit,  where  a  verdict  was  directed  in  favor 
of  the  plaintiflE.  * 

Edward  C,  James^  for  pFff ;  Freling  H.  Smithy  for  deft 

Lawrence,  J. — A  perusal  of  the  evidence  in  this  case  satisfies 
tis  that  the  ruling  of  the  justice,  who  tried  the  cause  at  circuit, 
was  correct,  and  that  the  exceptions  taken  by  the  defendant 
should  be  overruled,  and  judgment  directed  in  the  plaintiff's  favor 
upon  the  verdict 

The  evidehce  shows  that  Allen  was  the  secretaiy,  treasurer  and 
transfer  agent  of  the  defendant,  and  had  power  to  countersign, 
seal  and  issue  certificates  of  its  capital  stock,  upon  the  surrender 
and  cancellation  of  a  prior  certificate,  upon  tlie  signing  of  the 
new  certificate  by  its  president,  and  his  act  in  countersigning, 
sealing  and  issuing  such  certificate  was  a  representation,  not  only 
within  the  apparent,  but  the  actual  scope  of  his  powers. 

In  the  case  of  the  Bank  ofBatavia  v.  The  N,  Y.,  L,  E  &W,  R, 
R  Co.,  106  N.  Y.,  195 ;  8  St  Rep.,  209,  the  doctrine  previously 
laid  down  in  the  cases  of  North  River  Bank  v.  Aymar,  3  Hill,  262  f 
Orisioold  V.  Haven,  25  N.  Y.,  595,  and  The  New  York  Jc  New 
Haven  RgiUroad  v.  Schuyler,  38  N.  Y.,  30,  was  reaffirmed. 

The  court  there  declared  that,  "  It  is  a  settled  doctrine  of  the 
law  of  agency  in  this  state,  that  where  the  principal  has  clothed 
his  agent  with  power  to  do  an  act  upon  the  existence  of  some 
■extrinsic  fact,  necessarily  and  peculiarly  within  the  knowledge  of 
the  agent,  and  of  the  existence  of  which  the  act  of  executing  the 
power  is  itself  a  representation,  a  third  person  dealing  with  such 
agent  in  entire  good  faith,  pursuant  to  tne  apparent  power,  may 
rely  upon  the  representation,  and  the  principal  is  estopped  from 
denying  the  truth  to  his  prejudica  *  *  *  ^  discussion  of 
that  doctrine  is  no  longer  needed  or  permissible  in  this  court, 
since  it  has  survived  an  inquiry  of  the  most  exhaustive  character, 
and  an  assault  remarkable  for  its  persistence  and  vigor.'* 

In  this  case  the  defendant  held  out  Allen  in  the  positions 
which  he  occupied  to  third  parties,  as  one  uix)n  whose  represen- 
tations they  could  rely  in  respect  to  the  genuineness  of  the  par- 
ticular certificates  of  shares  of  stock  as  to  which  the  plaintiff 
made  inquiries  prior  to  making  the  loan  to  Hofele,  and  under  the 
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cases  above  referred  to  they  are  responsible  for  the  injury  which 
the  plaintiff  has  thereby  sustained. 

Tne  appellant  cannot  avail  itself  of  the  point  that  the  stock  in 
question  is  not  one  of  the  securities  which  a  state  bank  is  author- 
ized to  take  and  become  the  owne^r  of  under  §  37  of  the  Revised 
Statutes,  1523,  8th  ed.  That  question  could  only  be  raised  by 
the  state  authorities.  The  defendant  is  estopped  from  raising  it 
National  Bank  of  Xmia  v.  Stewart,  107  U.  S.,  676;  Thompson  v. 
St.  Nicholas  Nat  Bank,  113  N.  Y.,  325;  22  St  Rep.,  929. 

We  discover  no  negligence  on  the  part  of  the  plaintiff  which 
precludes  it  from  recovering  in  this  action,  nor  any'  evidence 
upon  which  the  defendant  was  entitled  to  go  to  the  jury.  None 
of  the  exceptions  as  to  evidence  appear  to  be  well  taken,  and  it 
follows,  therefore,  that  the  motion  for  a  new  trial  should  be  de- 
nied and  judgment  directed  in  the  plaintiff's  favor,  with  costs- 
and  disbtirsements. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concur. 

Abraham  Steinam  et  al,  App'lts,   v.   Moses  Strauss  et  al^ 

Besp'ts. 

{Supreme  Court,  Oeneral  Term,  First  Department,  Filed  Februa/ry  18^,  189$,) 

1.  Pleading — Amendment  on  trial. 

A  complaint  is  never  amended  to  conform  to  the  proof  for  the  purpose 
of  reversing  a  Judgment,  although  such  amendments  are  made  in  some  in- 
stances for  the  purpose  of  sustaining  one. 

2.  JuDOMBNT— Recitals— Service. 

A  recital  in  a  judgment  of  the  service  of  the  summons  upon  a  defendant 
Is  prima  fade  evidence  of  the  fact  that  it  had  been  served,  although  the 
affidavit  of  service  is  wanting. 

8.  Same— Notice  of  appearance. 

An  endorsement  upon  a  notice  of  appearance  of  the  time  of  its  receipt 
.     forms  no  part  of  the  essence  of  the  paper,  and  its  effect  is  not  invalidated 
by  the  fact  that  it  bears  date  prfor  to  the  date  of  the  summons. 

Appeal  from  judgment  of  the  special  term,  dismissing  the 
complaint  upon  the  merits. 

A.  Blumensiielf  for  appUts ;  N  Meyers,  for  resp'ts. 

Van  Brunt,  P.  J.— On  the  20th  of  November,  1889,  a  judg- 
ment was  entered  against  the  defendants  Moses  and  Julius  Strauss 
in  favor  of  the  defendants  composing  the  firm  of  Newman  & 
Company.  Execution  was  issued  upon  that  judgment  under 
whicn  the  property  of  the  judgment  debtors  was  levied  upon. 
The  plaintiffs  being  creditors  of  the  same  debtors,  commenced  an 
action,  and  obtained  and  caused  to  be  issued  subsequently  in  No- 
vember, 1889,  attachments  against  the  property  of  said  Moses  and 
Julius  Strauss,  which  were  levied  upon  the  same  property  then 
in  possession  of  the  sheriff  under  the  Newman  judgment  There- 
upon this  action  was  brought  by  the  plaintiffs  as  attaching  credit- 
ors against  the  defendants  Strauss  ana  Newman  &  Company  upon 
the  ground  that  the  judgment  in  favor  of  Newman  &  Co.  was 
absolutely  void  on  its  face,  and  that  the  execution  which  was 
issued  thereunder  and  under  which  the  sheriff  made  the  levy 
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above  mentioned  was  void,  and  that  neither  said  judgment  nor 
said  execution  was  of  any  validity  as  against  the  plaintiffs'  attach* 
ment ;  and  prayed  relief  that  the  judgment  and  execution  in  favor 
of  Newman  &  Co.  be  adjudged  void  and  of  no  effect  as  against 
their  attachment 

It  appeared  from  the  evidence  that  in  the  action  brought  by 
Newman  the  summons  was  dated  October  30,  1889,  and  the  com- 
plaint verified  on  the  same  day,  and  that  the  cause  of  action  was 
for  a  copartnership  liabilitv  for  goods  sold  and  delivered  to  the 
defendants  composing  the  nrm  of  Strauss  &  Son,  and  in  the  judg- 
mentroll  is  a  notice  of  app^Etrance  for  both  defendants  directed  to 
the  attorney  for  the  plaintiff  in  that  action,  which  notice  of  appear- 
ance is  dated  October  18,  1889,  and  bears  an  endorsement  "  Re- 
ceived November  18,  1889."  In  the  judgment-roll  there  was  no* 
affidavit  of  service  upon  any  of  the  defendants,  but  the  judgment 
contained  a  recital  that  the  summons  and  cx)mplaint  were  person- 
ally served  on  Moses  Strauss,  one  of  the  defendants,  on  the  30th 
of  October,  1889.  There  was  evidence  offered  tending  to  show 
that  the  notice  of  appearance  was  actually  served  on  the  18th  of 
November,  and  that  Moses  Strauss,  one  of  the  defendants,  was 
served  with  the  summons  on  October  30,  1889,  and  that  the  de- 
fendant, Julius  Strauss,  was  never  personally  served  with  the 
summons  or  complaint 

It  was  claimed  upon  the  trial  that  the  Newman  judgment  was 
entered  before  the  time  to  answer  had  expired,  and  that  it  wa& 
void  upon  its  face,  and  also  that  upon  the  extraneous  proof  it  was- 
invalid 

The  learned  court,  holding  that  there  were  irregularities  in  the 
manner  in  which  the  judgment  was  entered,  made  a  decree  in  this 
action  allowing  the  same  to  be  amended  by  annexing  an  affidavit 
of  service  of  the  summons  and  complaint  upon  Moses  Strauss,  and 
authorizing  an  amendment  of  the  docket  of  the  judgment  to  the 
effect  that  Julius  Strauss  was  not  served,  and  directing  an  amend- 
ment of  the  executioti  issued  thereunder  restricting  tne  enforce- 
ment of  the  same  to  the  personal  property  owned  by  the  defend* 
ant  Julius  Strauss  jointly  with  the  detendant  Moses  Strauss  as  co- 
partners.    From  this  judgment  this  appeal  is  taken. 

Two  questions  are  raiscS  upon  this  appeal.  The  first  is  whether 
the  judgment  was  void  upon  its  face,  and  the  second  whether  as 
matter  of  fact  and  from  proof  of  extraneous  circumstances  it  waa 
invalid. 

The  latter  proposition  it  is  not  necessary  to  consider.  No  such 
issue  was  presented  by  the  complaint  and  although  evidence  was 
taken  in  respect  thereto  and  the  learned  judge  seems  to  have 
passed  upon  the  same,  yet  as  it  was  not  within  the  scope  of  the 
pleadings,  and  they  never  having  been  amended  for  the  purpose 
of  conforming  the  pleadings  to  the  proof,  this  question  was  im- 
properly considerea  by  the  court,  an<l  the  result  of  the  decision  it 
18  not  necessary  to  review  here. 

If  it  may  be  said  that  the  court  should  ftmend  the  pleadings  Uy 
conform  the  same  to  the  proof,  the  proof  having  been  taken  with- 
out objection,  it  may  be  suggested  in  the  first  place  that  objeo- 
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tions  appear  as  to  some  of  the  proof,  and  also  that  a  complaint  is 
:never  amended  for  the  purpose  of  reversing  a  judgment,  although 
«uch  amendments  are  made  in  some  instances  for  the  purpose  of 
sustaining  a  judgment. 

This  leaves  only  the  other  question,  as  to  whether  the  judg- 
ment was  void  upon  its  face.  This  depends  upon  the  point  that 
it  appears  from  the  judgment  roll  that  the  notice  of  appearance 
was  not  served  until  November  18,  1889,  and  upon  the  fact  that 
there  was  no  proof  of  service  of  the  summons  upon  Moses  Strauss 
-contained  in  the  judgment  roll  It  was  held  in  the  case  of  Potter 
V.  Merchants'  Bank,  28  N.  Y ,  641-654,  that  a  recital  in  the  judg- 
ment of  appearance  or  service  of  process  is  prima  facie  eviaence 
of  the  facts  recited.  Such  rule  was  also  recognized  in  BoswortJi 
v.  Vandewalker,  53  N.  Y.,  597,  and  in  many  cases  subsequently. 

The  recital  therefore  in  the  judgment  of  the  service  of  the 
summons  upon  Moses  Strauss  was  prima  facie  evidence  of  the 
fact  that  it  nad  been  served,  although  the  affidavit  of  service  was 
wanting. 

The  next  point  is  in  r^ard  to  the  notice  of  appearance.  The 
endorsement  upon  the  notice  of  appearance  forms  no  part  of  the 
essence  of  the  paper.  It  was  dated  on  the  18th  of  October. 
The  suit  had  been  commenced  a  sufficient  length  of  time  in  order 
to  justify  the  entry  of  the  judgment  if  process  had  been  served  ; 
and  although  the  notice  of  appearance  bears  date  prior  to  the 
time  of  the  date  of  the  summons,  that  would  not  invalidate  its  ef- 
fect, and  it  is  to  be  presumed  in  the  absence  of  evidence  to  the 
■contrary  that  it  was  served  upon  the  day  it  bears  date,  as  every 
presumption  is  in  favor  of  the  regularity  of  a  judgment  There 
is  nothing  therefore  upon  the  face  of  the  judgment  roll  which 
indicates  a  want  of  jurisdiction  in  the  court  in  the  entry  of 
the  sama 

It  may  be  questionable  as  to  whether  the  court  was  justified  in 
decreeing  an  amendment  of  the  judgment  roll  in  this  action,  but 
.as  no  point  is  raised  in  that  r^ara  upon  this  appeal  it  is  not 
discussed. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Lawrence,  J.,  concurs. 

The  Panama  Railroad  Co.,  App'lt,  v.  Richard  L.  Johnson, 

Eesp\ 

(Supreme  Court,  General  Term,  JPHret  Department,  FUed  February  18,  1892,) 

1.  CONVSRSIOK— ElfBBZZLEMBNT. 

Mere  bookkeeping  cannot  constitute  the  crime  of  embezzlement,  bat 
there  must  be  a  mfiappropriation  of  the  money  and  a  withdrawal  of  the 
same  from  Uie  use  of  tne  person  to  whom  it  belonged. 

2.  SaMB^PREMIXTM  OK  LBASB. 

Where  an  employee  of  a  corporation  sells  a  lease  of  its  land  to  which  he 
Is  entitled  for  a  larger  sum  than  he  was  to  pay  therefor,  he  is  entitled  to 
the  premium,  although  the  lease  is  made  directly  to  the  transferee,  and  his 
receipt  and  retention  of  such  premium  will  not  constitute  embezzlement. 

8.  Trial— Charob. 

It  Is  not  error  for  the  court  to  read  from  the  opinion  of  the  general  term 
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on  a  fonner  appeal  that  portion  which  lay^  down  the  law  as  applicable  ta 
the  case,  where  it  contains  nothing  as  to  the  result  of  the  previous  trial. 

4  Samb. 

While  the  court  on  the  trial  cannot  be  called  upon  as  matter  of  right  ta 
instruct  the  jury  as  to  the  consequences  which  would  follow  from  their 
Teidicty  it  may  in  its  discretion  so  instruct  them. 

Appeal  from  judgment  entered  upon  verdict  rendered  at  circuit. 
T.  &  Moore,  for  app'lt ;  K  C.  Wilcox,  for  resp't. 

Van  Brunt,  R  J. — This  action  was  brought  to  recover  .three 
sums  of  money,  one  of  $1,500,  one  of  $700  and  one  of  $8,000,. 
alleged  to  have  been  received  by  the  defendant  as  cashier  of  the 
plaintiff  at  the  City  of  C3olon  upon  the  Isthmus  of  Panama,  and 
embezzled  and  fraudulently  misapplied  by  him.  The  defendant 
admitted  the  receipt  of  the  moneys,  but  denied  the  embezzlement, 
and  allied  that  he  had  paid  over  and  accounted  for  all  the  fund* 
of  the  plaintiff  which  he  had  received  as  such  cashier. 

The  principal  ground  of  complaint  which  seems  to  be  urged 
upon  this  appeal  is  that  the  jury  should  have  believed  what 
the  appellant  s  counsel  terms  the  extraordinarjr  story  told  by  the 
defendant  and  his  witnesses.  But  they  having  believed  the 
same,  we  do  not  see,  even  if  we  felt  inclined,  which  we  do  not, 
that  we  could  interfere  with  the  result 

The  evidence  in  the  case,  if  true,  showed  that  the  defendant 
did  not  apply  to  his  own  purposes,  or  embezzle  anv  portion  of 
the  $1,500  or  the  $700  claimed  bv  the  appellant,  and  that  every 
cent  of  those  moneys  went  into  the  treasury  of  the  plaintiflE,  and 
were  received  by  it  The  only  irregularity,  if  such  under  thr 
circumstances  it  could  be  called,  was  that  it  was  not  properlj 
credited  on  the  books.  Mere  bookkeeping  cannot  constitute  the 
crime  of  embezzlement  There  must  be  a  misappropriation  o4 
the  money  embezzled,  and  a  withdrawal  of  the  same  from  the  use 
of  the  person  to  whom  it  belonged. 

In  the  case  at  bar  the  railroad  company  received  the  $1,600' 
and  the  $700  which  had  been  receivea  by  the  defendant  as  its 
cashier,  and  which,  pursuant  to  instructions,  received  from  his* 
superior,  and  the  agent  of  the  plaintiff,  he  had  not  entered  in  the 
books. 

No  part  of  this  money  was  either  misappropriated  or  embez- 
zled by  the  defendant,  and  as  already  stated  the  plaintiff  received 
into  its  treasury  every  cent  thereof. 

In  respect  to  the  item  of  $8,000  it  appears  that  that  arose  out 
of  a  transaction  in  reference  to  a  lease,  wnich  the  plaintiff  through 
its  agent  agreed  to  rive  to  the  defendant  It  appeared  that  the 
highest  rent  which  the  plaintiff  thought  it  prudent  to  charge  for 
any  of  its  lots  was  the  sum  of  $360 ;  that  it  had  agreed  to  lease  a 
certain  lot  to  the  defendant,  and  the  lease  had  been  made  out  al- 
thouffh  not  actually  delivered ;  that  thereupon  the  defendant  sold 
this  lease  to  another  party  who  paid  him  $3,000  therefor,  and  this 
money  was  received  by  him  and  divided  between  himself  and 
others  who  were  interested  in  the  lease.  It  is  not  pretended  but 
that  the  defendant  could  take  this  lease.     But  it  is  claimed  that 
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because  he  got  a  premium  upon  it,  he  should  account  to  the 
plaintiff  for  that  premium. 

The  jury  believed  the  evidence  offered  upon  the  part  of  the 
xJefendant  m  this  respect,  and  found  that  the  defendant  was  en- 
titled to  the  lease  from  the  company ;  that  the  defendant  sold  it 
^t  a  premium ;  that  although  the  lease  was  made  out  from  the 
comj)any  to  the  defendant's  transferee  that  he  merely  stepped  into 
the  rights  of  the  defendant ;  and  that  the  defendant  was  entitled 
to  the  premium  which  was  paid  for  that  transfer.  It  was  a  cus- 
tomary thing  for  the  employees  of  the  company  to  take  leases 
irom  the  company  and  their  right  to  do  so  seems  to  have  been 
recognized  by  the  company. 

Under  these  circumstances  it  would  be  a  harsh  rule  to  hold 
that  this  defendant  was  guilty  of  embezzlement  simply  because 
lie  received  a  premium  upon  the  lease  which  he  was  entitled  to 
receive  from  the  plaintiffs. 

Various  objections  are  raised  to  the  requests  to  charge  made  on 
behalf  of  the  plaintiff ;  but  upon  examination  of  the  same  we  do 
not  find  any  error  committed  therein.  They  only  followed  out 
the  principles  laid  down  by  the  general  term  upon  the  previous 
decision  of  this  case,  viz. :  that  the  burden  lay  upon  the  plaintiff 
not  only  to  prove  the  receipt  of  the  money,  but  the  embezzlement 
or  misappropriation  thereof,  before  they  could  succeed  in  an  ac- 
tion of  this  character. 

The  claim  that  it  was  error  upon  the  part  of  the  court  to  read 
from  the  opinion  of  the  general  term  upon  the  previous  appeal 
seems  to  have  no  foundation  whatever,  because  all  that  the  court 
5eems  to  have  read  to  the  iury  was  that  part  of  the  opinion  which 
laid  down  the  law  as  applicable  to  the  case,  and  notning  therein 
contained  in  any  way  stated  as  to  what  the  result  of  the  previous 
trial  had  been. 

The  claim  that  the  court  erred  in  the  reference  in  its  chaige  to 
the  consequences  which  would  follow  in  case  a  verdict  were  found 
for  tha  plaintiff,  has  no  foundation. 

As  was  intimated  upon  the  argument,  the  rule  is,  that  while  the 
<50urt  cannot  on  trial  be  called  upon  as  matter  of  right  to  instruct 
the  jury  as  to  the  consequences  which  would  follow  from  their 
verdict,  it  may  in  its  discretion  so  instruct  them*  Keller  v.  SCms' 
.burger,  90  N.  Y.,  879. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Lawrence,  J.,  concura 


Luke  S.  Van  Zandt,  App'lt,  v,  Martin  Furlong,  Eesp't 

(Supreme  Oowrt,  Qeneral  Term,  First  Department,  Filed  February  18,  IS98.) 

Attorney— Power  of— Deed. 

A  power  of  attorney  autboriziog  the  attorney  to  grant,  bargain,  sell,  ex- 
change, demise  and  lease  for  such  prices  or  rents  and  on  such  terms  ns  to 
him  may  seem  meet,  is  a  general  and  uniestrlcted  one,  and  under  it  the 
attorney  may  deal  with  the  property  as  his  principal  himself  could  have 
done,  and  where  he  conveys  it  by  a  deed  expressing  a  consideration  good 
between  the  principal  and  the  attorney,  and  good  to  the  extent  of  convey- 
ing title  to  the  grantee,  a  subsequent  purchaser  cannot  show  that  the  con- 
veyance wasmaide  without  an  actual  considera'ion  bein^:  paid. 
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•    Appeal  from  a  judgment  dismissing  complaint 
Frank  Schaffleer^  for  app^t ;    Werner  BrunSj  for  resp't 

O'Brien,  J. — The  action  was  brought  by  the  plaintiflE  as  a  pur- 
<5haser  to  recover  a  deposit  on  contract  for  real  property  and  to 
establish  a  vendee's  lien  for  the  amount  paid  on  the  ground  of 
defect  of  titla 

The  property  is  twenty-six  feet,  eight  inches,  wide  front  and 
rear,  and  one  hundred  feet  in  depth  on  each  side,  upon  which  a 
building  has  been  erected  twenty-six  feet,  eight  inches,  in  width. 
Defendant's  title  is  derived  from  one  Henry  Bornkamp.  Twenty- 
iive  feet  of  the  premises  was  conveyed  by  deed  executed  by  Henry 
JBornkamp,  ana  the  title  to  the  remainder  of  the  lot  was  acquired 
by  deed  executed  by  Charles  Bornkamp  as  attorney  in  fact  for 
Henry  Bornkamp. 

The  power  of  attorney  under  which  Charles  Bornkamp  acted 
authorized  him  "  to  grant,  bargain,  sell,  exchange,  demise  and  let 
for  such  prices  or  rents  and  on  such  terms  as  to  the  attorney 
should  seem  meet" 

The  question  presented  upon  this  appeal  involved  the  construc- 
tion of  this  power  of  attorney,  appellant's  contention  being  that 
the  plain  meaning  of  the  instrument,  whatever  form  the  exercise 
-of  the  power  might  assume,  is,  that  the  attorney  must  in  every 
case  obtain  an  equivalent  The  consideration  expressed  in  the 
deed  executed  by  the  attorney  is  "  one  dollar  *'  and  "  good  and 
vatuable  consideration."  Appellant  sought  to  prove  that  the  at- 
torney's conveyance  was  a  gift  and  not  a  sale,  and  the  excluding 
of  evidence  and  exception  taken  thereto  presents  the  question  as 
.stated  for  our  consideration  as  to  the  true  construction  to  be  placed 
upon  the  power  of  attorney. 

The  law  is  well  settled  that  where  the  power  is  limited  it  can 
be  exercised  only  in  the  manner  and  in  accordance  with  the  terms 
ot  the  limitation  For  instance,  a  power  to  sell  land  for  cash 
gives  no  implied  authority  to  receive  merchandise  in  pavment  So, 
^  held  in  Scholley.  SchoUe,  118  N.  Y.,  261 ;  23  St  Eep.,  171, 
where  an  executrix  under  a  power  to  sell  attempted  to  convey 
in  compromise  of  a  disputed  debt,  it  was  held  not  a  proper  exer- 
-cise  of  the  power. 

The  error  into  which  we  think  the  appellant  has  fallen  is  in 
.assuming  that  the  power  of  attorney  was  a  limited  one. 

An  examination  of  its  terms  will  show  that  it  was  general  and 
as  broad  as  language  could  make  it  It  was  not  restricted  in  any 
way,  and  under  its  terms  the  attorney  was  given  the  same  righ-t 
and  power  to  deal  with  the  property  of  the  principal  as  he  himself 
<X)ula  have  done.  The  excluding  of  evidence,  therefore,  which 
was  offered  to  prove  that  nothing  was  paid  for  the  conveyance, 
was  not  error,  for  the  reason  that  it  was  entirely  immaterial  and 
irrelevant  It  was  under  the  power  competent  for  the  attorney 
to  make  a  deed  which,  importing  and  expressing  a  consideration 
good  as  between  the  principal  and  the  attorney,  and  good  to  the 
extent  of  conveying  a  title  to  the  grantee,  was  not  open  to  inquiry 
St.  Rep.^  You  XLIV.        49 
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by  a  stranger,  such  as  the  plaintiff  in  this  case  was.  We  agree 
with  the  law  contended  for  by  appellant,  that  if  the  question  as  to 
the  consideration  was  material,  the  evidence  was  not  objectionable 
under  the  rule  excluding  parol  evidence  to  contradict  a  writtea 
instrument,  because  the  plaintiff  was  not  a  party  to  the  deed  ex- 
ecuted by  the  attorney  in  fact  The  evidence  offered,  however, 
being  immaterial,  it  was  properly  excluded.  As  the  case  presents 
no  other  questions  urged  upon  this  appeal,  we  think  that  the 
judgment  snould  be  affirmed,  with  costs  and  disbursements. 
Van  Brunt,  P.  J.,  concurs. 


Luiz  D.  GoviN,  App'lt,  V.  LuciANA  G.  De  Miranda  ei  al^ 

Eesp'ts. 

(Supreme  Court,  Oeneral  Term,  First  Department,  FUed  February  18, 18$i,y 

Dower— AcnoN  for  rboovbbt— Examination  before  answer. 

In  an  action  brought  for  the  recoveiy  of  dower,  defendant,  before  an- 
swer, applied  for  an  order  to  examine  plaintiff,  upon  an  affidavit  in  which 
the  defense  is  stated  to  be  a  denial  that  plaintiff  is  the  widow  of  the  de- 
ceased, and  which  further  alleged,  on  information  and  belief,  that  she  was 
his  mistress,  but  claimed  that  a  marriage  contract  in  writing  had  been  en- 
tered into  in  presence  of  witnesses;  that  deceased  and  plaintSt  were  natives- 
of  Cuba,  and  that  it  was  a  very  common  provision  in  marriaire  contracts- 
there  that  in  consideration  of  a  present  settlement  all  future  claim  uponthe 
husband's  estate  shall  be  released.  Held,  that  defendant  did  not  need 
the  examination  to  frame  his  answer;  that  it  was  apparently  wanted  to 
find  out  whether  he  had  any  defense  to  plaintiff's  claims,  and,  therefore, 
should  be  denied. 

Appeal  from  an  order  denying  a  motion  to  vacate  order  for 
examination  of  plaintiff  before  answer. 

R  K  Cardozo^  for  app'lt ;  Edward  K  Jones^  for  resp'ta 

Van  Brunt,  P.  J. — This  action  was  brought  for  the  recovery 
of  dower  in  lands  of  which  her  alleged  husband  died  seized. 
Before  answer  the  defendant  applied  for  an  order  to  examine  the 
plaintiff  upon  an  affidavit,  in  wnich  the  nature  of  the  defense  is 
stated  to  be  a  denial  of  the  all^ation  that  the  plaintiff  is  the 
widow  of  the  deceased,  and  therefore  not  entitled  to  dower.  In 
this  affidavit  it  is  also  alleged,  upon  information  and  belief,  that 
the  plaintiff  was  the  mistress  of  the  deceased,  but  that  she  claimed 
that  a  marriage  contract  in  writing,  in  the  presence  of  witnesses,, 
was  entered  into  between  the  deceased  and  herself,  which  was 
left  with  the  deceased  for  safe-keeping ;  but  that  no  such  mar- 
riage contract  was  found  among  the  papers  of  the  deceased.  It 
is  also  averred,  on  information  and  belief,  that  the  deceased  and 
the  plaintiff  are  natives  of  Cuba,  although  residents  of  this  state 
for  a  part  of  the  time,  and  that  it  is  a  very  common  provision  in 
marriage  contracts  there  that  in  consideration  of  a  present  settle- 
ment all  future  claims  upon  the  husband*s  estate  shall  be  released^ 

The  court  granted  the  order  for  the  examination  of  the  plaintiff 

concerning  the  matters  stated  in  the  affidavit  and  such  other 

matters  as  may  be  relevant  to  the  proposed  issues  in  the  action. 

•Upon  the  return  of  this  order  a  motion  was  made  by  the  plaintiff 

to  vacate  the  same,  and  an  order  was  thereupon  made  limiting 
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the  same  to  an  inquiry  as  to  the  nature  and  contents  of  the 
alleged  contract  of  marriage  referred  to,  and  the  facts  and  circuin- 
Btances  attending  its  execution,  and  from  this  order  this  appeal  is 
taken. 

It  is  clear  that  the  defendant  does  not  desire  this  examination 
to  frame  his  answer  because  it  is  stated  that  the  nature  of  the  de- 
fense is  a  denial  of  the  allegation  of  the  plaintiff  that  she  is  the 
widow  of  the  deceased,  and  certainly  no  examination  is  needed  to 
frame  an  answer  setting  up  this  defense.  But  it  is  urged  that  an 
examination  is  needed  to  snow  the  terms  of  the  marriage  contmct 
to  ascertain  whether  there  was  not  a  waiver  thei'ein  of  claims 
upon  the  husband's  estate,  as  is  customary  in  Cuba.  The  mani- 
fest answer  to  this  claim  is,  that  this  has  nothing  to  do  with  the 
defense  which  is  set  forth  in  the  affidavit,  which  is  a  denial  of  an^ 
marriaga  Furthermore,  it  is  apparent  that  the  examination  is 
wanted  in  respect  to  this  contract  not  to  enable  the  defendant  to 
frame  an  answer,  but  to  find  out  whether  the  defendant  has  any 
defense  to  the  claim  of  the  plaintiff.  Examinations  of  this  char- 
acter are  never  allowed  for  such  a  purpose. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
<x)sts  and  disbursements,  and  the  order  for  examination  vacated 

Lawrence,  J.,  concurs. 


In  the  Matter  of  Opening  Lexington  Avenue.    In  re  The  New 
York  Elevated  R  R  Co. 

{Supreme  Court,  General  Term,  FCnt  Department,  Filed  February  18,  18918.} 

1.  ExiKERT  DOMAIN— Opening  btiibbt&— Waivbr  of  objections. 

By  acquiescence,  going  on  with  the  proceedings  and  taking  the  chances 
of  a  satisfactory  valuation  of  his  property,  a  party  waives  an  objection  to 
the  validity  of  the  proceedings  which  he  might  have  and  should  have 
made  at  the  time  of  the  appointment  of  the  commissioners. 

2.  Sake— Oath  OF  COMMI88IONEBB. 

It  is  no  objection  to  the  regularity  of  the  proceeding  that  the  commis- 
sioners did  not  take  the  oath  in  the  precise  language  of  the  statute,  so  long 
as  that  taken  by  them  embraced  the  substance  thereof. 

Appeal  from  order  denying  motion  to  vacate  and  set  aside  the 
report  of  commissioners  of  estimate  and  assessment  and  the  pro- 
ceedings to  open  the  above  mentioned  avenue. 

J.  A.  Deering^  for  appUt ;   Carroll  Berry,  for  resp't 

Van  Bbunt,  P.  J. — It  is  claimed  upon  the  part  of  the  appel- 
lant that  the  proceedings  to  open  Lexington  avenue  are  irregular 
and  void  because  they  have  not  been  in  accordance  with  the 
statute,  and  that,  therefore,  the  appellant's  property  has  been 
taken  without  due  process  of  law,  and  the  motion  to  set  aside  the 
same  should  have  oeen  gi*anted. 

Various  points  are  urged  in  support  of  this  proposition,  by 
which  it  is  claimed  that  no  jurisdiction  whatever  was  acquired 
because  of  defects  in  the  preliminary  steps  by  which  these  pro- 
ceedings were  initiated.  All  these  points,  except  such  as  will  be 
hereafter  noticed,  existed  at  the  time  of  the  appointment  of  the 
commissioners,  and  do  objection  was  made  at  the  time  of  the 
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appointment,  but  such  appointment  was  acquiesced  in,  and  it  was- 
only  after  the  appellant  had  learned  what  the  judgment  of  the 
commissioners  would  be,  and  the  commissioners  had  made  their 
report,  and  a  motion  to  confirm  the  same  was  pending,  that  it 
sought  to  avail  itself  of  the  alleged  defects  in  the  preliminary 
steps  by  a  motion  to  vacate  and  set  the  same  aside. 

There  seems,  however,  to  have  been  in  January,  1889,  a  motion 
made  by  the  appellant  herein  to  vacate  and  set  aside  the  order 
appointing  the  commissioners  of  estimate  and  assessment,  and  it 
ia  said  that  this  motion  was  denied ;  but  as  no  order  is  contained 
in  the  record,  so  far  as  we  have  been  able  to  find,  it  cannot  be- 
considered  in  determining  the  questions  raised  upon  this  appeal. 

We  think  that  it  is  well  settled  that  the  right  of  the  appellant 
to  present  these  objections  was  waived  by  its  appearance  in  the 
proceedings,  by  filing  objections  to  the  commissioners*  report  of 
estimate  and  assessment,  and  afterwards  introducing  testimony^ 
eta,  without  interposing  an  objection  of  anv  kind. 

This  seems  to  have  oeen  held  in  the  Matter  of  Cooper^  98  N. 
Y.,  607,  in  which  it  is  stated  as  the  rule  that  it  is  well  settled  that 
a  party  may  waive  a  statutory  and  even  a  constitutional  provision 
made  for  his  benefit  and  havmg  once  done  so  he  cannot  ask  for- 
its  protection.  In  that  case  the  court  says :  "  The  appellant  is  in 
this  position.  He  participated  as  an  actor  in  procunng  the  ordei^ 
whicn  he  now  seeks  to  set  aside,  and  took  his  chances  of  a  satis- 
factory valuation  of  the  property  for  the.  purposes  contemplated 
by  the  act  To  that  end  there  was  not  only  acquiescence  on  his 
part,  but  intelligent  and  efficient  dealing  with  the  matter  and  con- 
sent to  the  order.  By  this  consent  he  must  be  deemed  to  have 
made  his  election  and  should  be  held  to  it''  It  is  true  that  in 
that  case  it  was  found  as  a  fact  that  the  appellant  not  only  did 
not  oppose  the  application,  but  joined  in  it  by  petition  in  writ- 
ing  under  oath,  and  asking  for  the  appointment  of  a  particular 
person  as  one  of  the  commissioners.  But  that  in  no  way  affects 
the  principle  as  laid  down  by  the  court;  that  by  acquiescence, 
going  on  with  the  proceedings  and  taking  his  chances  of  a 
satisfactorv  valuation  of  the  property,  a  party  waives  the  ob- 
jection wfeich  he  might  have  made  and  should  have  made  at  the 
time  of  the  appointment  of  the  commissioners. 

It  is  urged  upon  the  part  of  the  appellant  that  the  errors  in 
the  proceedings  were  never  waived  by  it,  and  we  are  referred^ 
among  other  cases,  to  the  MaMer  of  Buffalo^  78  N.  Y.,  862,  in 
which  the  fact  that  a  waiver  may  become  operative  and  may  be 
enforced  by  the  court  is  expressly  recognizeJj,  but  in  that  case  it 
is  only  decided  that  such  a  waiver  was  not  operative  because 
there  were  other  parties  interested  who  were  not  affected  by  it. 
In  the  Matter  of  the  Department  of  Pub.  Parks,  85  N.  Y.,  459^ 
nothing  was  said  which  was  antagonistic  to  that  laid  down  in 
the  Matter  of  Cooper,  supra. 

The  claim  that  the  commissioners  were  not  disinterested  or  im- 
partial persons  cannot  be  sustained  for  the  same  reason.  The  ap- 
pellant knew  of  the  disqualifications,  if  they  existed,  which  we  ao 
not  admit,  and  then  went  on  and  took,  its  chances  of  the  result,: 
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and  when  it  was  disappointing  because  of  the  result  of  their  de- 
termination, make  this  objection.  The  rule  in  respect  to  waiver 
of  objections  seems  to  be  even  stronger  under  those  circumstances 
than  under  those  which  exist  in  respect  to  the  defects  first  above 
referred  to. 

The  claim  that  the  commissioners  did  not  qualify  by  taking  the 
oath  required  by  §  968  of  ponsolidation  act,  cannot  be  sustamed. 
It  is  true  that  the  oath  was  not  taken  in  the  precise  language  of 
the  section,  but  the  substance  of  the  oath  was  embraced  in  that 
which  the  commissioners  did  take. 

The  objection  that  the  commissioners  did  not  give  notice  of  a 
bearing  to  the  appellant  and  other  parties  aggrieved,  as  required 
by  §  986,  is  not  well  taken,  in  that  it  appears  from  the  record  that 
a  longer  publication  was  made  by  the  commissioners  than  any 
section  of  the  consolidation  act  required. 

It  is  true  that  the  phraseology  of  the  notice  to  be  given  by 
§  986  is  somewhat  different  from  that  referred  to  iii  §^84,  but 
upon  considering  the  powers  of  the  commissioners  it  will  be  seen 
that  only  those  persons  who  filed  objections  specifying  their 
grievances  have  any  standing  before  them. 

We  think,  therrefore,  that  the  order  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

O'Brien  and  Lawrence,  JJ.,  concur. 


Ekxa  L   Stanley,  Resp't,  v.  The  New  York  Elevated 
Railroad  Co.  et  al,  App'lta 

(Stipreme  Qmrt,  Oeneral  Term,  First  BepartmeTU,  Filed  Feburary  18,  t892.) 

1.  Railroad— EiiBVATEi>— Findings. 

In  an  action  against  an  elevated  railroad  for  an  injunction  and  damages, 
H  is  not  error  for  the  referee  to  refuse  to  find  that  the  absence  of  certain 
improvdmento  was  prejudicial  to  the  rental  value  of  plaintiflPs'  premises. 
Courts  and  referees  should  not  he  called  upon  to  find  all  the  incidental 
circumstances  which  may,  perhaps,  be  relevant  to  the  main  findings. 

d.   BaHB— EVIDBNCB. 

In  such  an  action  evidence  as  to  what  effect  on  the  light  in  the  store 
was  produced  by  defendants'  structure,  and  that  it  was  necessary  to  keep 
the  gas  bumfaig  all  the  time,  is  evidence  of  a  fact  and  not  a  conclusion. 

8.  Same. 

Plaintiff  has  a  right  to  show  that  in  and  around  his  store  the  atmosphere 
was  vitiated  by  the  dirt  which  emanated  from  defendant's  structure. 

4.  Bamb— Nuisance. 

A  refusal  by  the  referee  to  find  that  defendants*  structure  was  not  a 
nuisance  does  not  carry  the  converse  of  that  proposition  or  show  that  he 
proceeded  on  the  basis  that  it  was  a  nuisance. 

Appeal  from  judgment  entered  upon  report  of  referee. 
H.  Barry,  for  app'lts ;   C,  O.  Bennett,  for  resp't 

Van  Brunt,  P.  J. — This  action  was  brought  to  restrain  the 
defendants  from  maintaining  and  operating  their  railroad  in  front 
of  the  plaintiflPs  premises  on  Third  avenue.      The   judgment 

S anted  such  injunction  unless  the  defendants  paid  the  plaintiff 
e  sum  of  $1,200  in  exchange  for  a  conveyance  of  the  easement 
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appropriated  by  them  and  allowed  the  plaintiff  to  recover  $478.61 
I'ental  damages. 

The  ground  upon  which  a  reversal  is  claimed  by  the  appellants 
is  that  the  referee  erred  in  refusing  to  take  into  considemtion  a 
fact  material  to  the  considemtion  of  the  issu^  in  the  action.  The 
referee  was  asked  to  find  that  the  building  on'*  said  lot  was  with- 
out any  improvements,  bath  tubs,  ranges,  hot  water  and  elevator, 
and  that  this  had  proved  prejudicial  to  its  rental  value.  This  was 
refused  by  the  referee  and  the  defendants  duly  excepted  to  such 
ruling. 

It  IS  urged  that  as  upon  all  the  facts  it  is  clear  that  while  it  is 
advantageous  to  a  building  to  possess  such  improvements,  the 
converse  of  the  proposition  is  equally  true,  viz.,  that  the  lack  of 
such  improvements  is  prejudicial  to  the  rental  value  of  the 
premises  and  that  the  referee  had  failed  to  appreciate  this  fact  and 
Its  importance  in  the  case,  as  shown  by  his  ruling  upon  defend- 
ants' proposed  finding. 

But  we  do  not  think  that  the  refusal  to  find  leads  to  any  such 
result  We  do  not  think  that  the  referee  or  the  court  is  called  upon 
to  find  every  possible  physical  fact  that  may  be  established  by  the 
evidence.  We  think  that  the  system  of  findings  as  it  has  now 
become  enlarged,  has  crown  to  be  a  gross  abuse  and  should  be 
restrained  by  the  appellate  court  as  far  as  lies  in  its  power.  Courts 
and  referees  shoula  oe  called  upon  to  find  only  the  pr^nant  facts 
constituting  the  cause  of  action  or  establishing  a  deiense,  and  not 
all  the  incidental  circumstances  which  may,  perhaps,  be  rele- 
vant to  the  main  findings.  Aby  other  rule  would  require  the 
court  or  referee  to  find  every  particle  of  evidence  which  might  in 
the  slightest  degree  tend  to  sustain  the  conclusion. 

We  do  not  understand  that  parties  are  entitled  to  have  every 
particle  of  evidence  found  in  the  findings  of  the  court  or  referee, 
although  these  circumstances  would  •  naturally  be  considered  by 
the  referee  in  determining  the  question  as  to  the  amount  of  dam- 
ages sustained.  And  the  fact  that  the  referee  refused  to  find 
them  in  the  language  requested  is  no  evidence  whatever  that 
they  were  not  considered  by  him. 

U  is  also  claimed  that  the  referee  erred  in  the  admission  of 
improper  evidence,  in  allowing  a  witness  to  state  what  effect  on 
the  light  in  the  store  was  produced  by  the  structure  of  the  ele- 
vated railroad ;  it  being  claimed  that  such  a  question  called  for  a 
conclusion  of  the  witness  and  not  for  facta 

We  do  not  see  the  force  of  this  objection.  If  the  structure 
makes  such  premises  darker,  that  is  a  fact  which  the  witness  may 
testify  to,  and  not  a  conclusion.  The  answer  of  the  witness  was 
also  objected  to.  He  said :  "  In  regard  to  the  light,  we  have  to 
keep  gas  burning  every  day,  all  the  time."  This  is  claimed  to 
have  been  incompetent,  and  stating  a  conclusion.  It  seems  to  be 
a  statement  of  tne  fact  that  they  required  artificial  light  to  a 
greater  degree  than  before,  because  it  was  darker. 

Objection  is  also  taken  to  the  evidence  in  regard  to  what  was 
observed  in  the  store  and  on  the  sidewalk  in  front  of  the  store  in 
respect  to  cinders  and  dust,  upon  the  ground  that  what  was  ob- 
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served  on  the  sidewalk  was  not  within  the  issues  in  the  action,  and 
was  incompetent,  irrelevant  and  immaterial. 

The  plaintiff  had  a  right  to  show  that  in  and  around  the 
store  the  atmosphere  was  vitiated  by  the  dirt  which  emanated 
from  the  defendants*  structure.  This  necessarily  affected  the  value 
of  the  premises  and  was  an  interference  with  the  air  which  the 
plaintiff  was  entitled  to  receive  into  her  premises. 

It  is  claimed  that  the  referee  in  his  report  proceeded  upon  the 
erroneous  theory  that  the  acts  of  the  defendants  constituted  a  nui- 
sance, and  that  it  was  upon  this  erroneous  basis  that  the  judgment 
was  directed  in  favor  of  the  plaintiff ;  and  that  this  is  evidenced 
by  the  fact  that  the  referee  refused  to  find,  as  requested,  that 
neither  the  railroad  structure  nor  the  running  of  trains  thereon 
have  ever  been  a  private  nuisance.  We  are  not  aware  upon  what 
theory  the  referee  was  called  upon  to  find  what  this  structure 
was  not  A  refusal  to  find  that  it  was  not  a  nuisance,  does  not 
by  anjr  means  carry  the  converse  of  the  proposition. 

If  It  was  necessary,  in  order  to  entitle  the  plaintiff  to  recover^ 
for  her  to  establish  that  it  was  a  nuisance,  and  all  that  the  referee 
did  was  to  refuse  to  find  that  it  was  not  a  nuisance,  the  appellants 
would  very  quickly  urge  upon  the  court  that  there  was  no  find- 
ing that  it  was  a  nuisance,  and  therefore  there  was  no  basis  for  a 
recovery. 

We  see  no  reason  for  interfering  with  the  judgment,  and  it 
should  therefore  be  affirmed,  with  costs. 

O'Brien  and  Lawrence,  JJ.,  concur. 


SoiTERViLLE  P.  TucK,  Resp't,  V,  Jeromb  F.  Manning,  Deft, 

William  W.  Wilshire,  Jr.,  Adm'r,  App'lt,  v.  Jerome  F.  Man- 

NING,  Deft 

Henry  Amy,  App'lt,  v.  Jerome  F.  Manning,  Deft 

(J9mprm4  Court,  General  Term,  Firet  DepartmerU,  Filed  February  18, 189S,) 

1.  ATTACHlf»NT— WbONQFUL  RKTURN. 

The  court  may  require  a  sheriff  who  has  wrongfully  returned  an  attach- 
ment to  the  county  clerk,  as  **  merged  in  the  judgment  and  execution,"  to 
take  the  same  from  the  flies  of  the  county  clerk,  together  with  the  execu- 
ticn,  cancel  the  returns  on  them,  and  proceed  thereon  according  to  law. 

2.  Saxb— When  sheriff  i<70t  required  to  return. 

a  sheriff  is  not  required  to  return  an  attachment,  excepting  only  where 
it  has  been  vacated  or  annulled  as  provided  by  §  712  of  the  Code. 

Appeal  from  an  order  directing  the  payment  fo  Tuck  of 
moneys  collected  by  the  sheriff. 

Orosvenor  S.  Hihhard,  tor  resp*t  Tuck;  Edward  Bartleit^  for 
Wilshire ;   Theodore  F.  A  Meyevy  for  app'lt  Amy ;    W. 
wrice  Cochran^  for  Grant,  late  sheriff. 

O'Brien,  J. — This  appeal  ^ws  out  of  certain  attachments 
iasued  to  Mr.  Grant,  as  sheriff,  m  the  year  1889,  against  the  prop- 
erty d  one  Manning.     Each  of  the  plaintiffs  in  the  above  entitled 
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actions  issued  attachments,  and  each  subsequently  issued  one  or 
more  executions,  some  against  attached  property,  and  others  not 
against  attached  property. 

The  sheriff  under  the  attachments  levied  on  a  claim  supposed 
to  be  due  Manning  from  Lawrence  Giles  &  Co.  of  this  city.  This 
firm  denied  the  indebtedness  to  Manning,  and  the  sheriff  returned 
one  of  the  attachments  and  the  execution  in  the  case  of  Tuck  un- 
satisfied, so  far  as  this  claim  is  concerned.  Tuck  commenced,  on 
January  14, 1887,  an  action  against  Manning,  and  procured  a  war- 
rant of  attachment  which  was  delivered  to  the  sheriff,  and  which, 
on  January  15,  1887,  was  served  on  Lawrence  Giles  &  Co.,  and  a 
levy  made  with  the  usual  notice.  The  latter  firm  gave  a  certifi- 
cate that  they  had  no  property  belonging  to  Manninff. 

Tuck  i-ecovered  juagment,  issued  execution,  and  collected  a 

Eart  of  the  judgment,  and  there  is  now  due  him  two  thousand  two 
undred  and  eighty-two  dollars  and  eighty-five  cents  ($2,282.85). 
On  September  10,  1888,  the  sheriff  returned  and  filed  the  execu- 
tion with  the  clerk  of  the  city  and  county  of  New  York,  endorsed 
with  the  amount  collected,  and  that  there  was  no  property  of  the 
defendants  in  the  county  out  of  which  he  could  cause  to  be  made  * 
a  levy  for  the  residue,  and  at  the  same  time  returned  and  filed 
with  the  clerk  the  warrant  of  attachment,  endorsed,  "  Merged  in 
judgment  and  execution  issued  July  10,  1888." 

Wilshire  and  Amy,  the  plaintiffs  in  the  actions  above  entitled 
Nos.  2  and  8,  commenced  actions  against  Manning,  and  procured 
attachments  which  were  delivered  to  the  sheriff,  and  by  him  served 
and  a  levy  made  on  Lawrence  Giles  &  Company,  who,  in  each 
case,  made  the  same  return  as  in  the  Tuck  action.  These  plaint- 
iffs each  recovered  judgment,  issued  execution  and  collected  noth- 
ing. On  August  8,  1890,  in  an  action  in  this  court  brought  by 
Lawrence  Giles'  &  Company  against  Tuck,  Wilshh-e  and  Amy 
and  Manning  and  the  sheriff,  it  was  adjudged  that  at  the  time  of 
the  service  of  a  levy  under  these  three  warrants  of  attachment  on 
Lawrence  Giles  &  Company,  they  were  indebted  to  the  defendant 
Manning,  and  they  were  omered  to  and  did  pay  to  Grants  as  sher- 
iff, the  sum  of  two  thousand  one  hundred  and  seventy-eiffht  dol- 
lars and  fifteen  cents  ($2,178.15),  the  amount  of  the  debt^  less  cer- 
tain costs  and  expenses. 

On  October  16,  1890,  an  ex  parte  order  was  made  in  the  action 
of  Tuck  against  Manning,  that  the  sheriff  take  from  the  files  of 
the  county  clerk  the  attachment  and  execution  in  said  action, 
cancel  the  returns  on  them,  and  proceed  thereon  according  to  law. 
The  sheriff,  on  notice  to  Tuck,  Wilshire  and  Amy,  moved  to  va- 
cate this  order,  and  upon  such  motion,  the  order  from  which  this 
appeal  is  taken  was  made.  Upon  this  state  of  facts,  which  were 
agreed  upon,  it  is  insisted  by  Amy  and  Wilshire  that  the  court 
had  no  power  to  make  the  order  appealed  from,  for  the  reason, 
among  others,  that  at  the  time  the  money  determined  to  be  due 
Manning  reached  the  hands  of  the  sheriff  he  was  destitute  of 
process  under  which  he  could  applv  on  Tuck^s  judgment  the 
money  thus  received  ;  the  Tuck  attachment  having  been  returned ; 
the  Tiick  second  execution  having  been  likewise  returned ;  and 
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his  third  execution  in  tbe  hands  of  the  wrong  officer.  It  is 
further  claimed  that  at  the  time  the  ex  parte  order  of  October  15, 
1890,  was  made,  the  judgment  had  been  obtained  by  Tuck  on 
which  one  valid  execution  had  been  issued,  and  returned  partly 
unsatisfied,  from  which  appellants  insist  that  the  provisional  rem- 
^y,  the  attachment,  was  thereby  extinguished,  and  that  it  had  no 
force  or  validity  whatever,  either  at  the  time  that  the  ex  parte 
order  was  made  or  when  the  order  now  appealed  from  was  made. 
This  contention  is  predicated  on  the  presumption  that  the  attach- 
ment was  then  dead  process,  and,  like  any  other  process,  when  once 
dead  was  gone  forever. 

If  the  appellants  were  right  in  their  views  either  that  the  at- 
tachment was  merged  in  the  judgment  or  that  the  sheriff  properly 
returned  with  the  endorsement  thereon  the  attachment  and  exe- 
cution in  the  Tuck  actions,  then  there  would  be  much  force  in 
their  positions. 

"We  are  of  opinion,  however,  that  the  authorities  and  a  reading 
of  the  sections  of  tbe  Code  relating  to  the  subject  of  attachments 
and  executions  will  not  sustain  the  proposition  that  the  return  of 
the  attachment  was  merged  in,  discharged,  superseded  or  in  any 
way  affected  by  the  judgment,  nor  have  we  been  referred  to  any 
provision  of  the  Code  which  required  the  sheriff  to  return  the 
attachments  at  all.  excepting  only  where  an  attachment  has  been 
vacated  or  annulled,  oection  712.  Under  the  former  Code,  § 
242,  it  was  provided  that  when  the  attachment  shall  be  fully  exe- 
cuted and  discharged,  the  sheriff  shall  return  same,  but  the  pres- 
ent Code,  by  §  712  referred  to,  pix)vides  that  where  a  warrant  of 
attachment  has  been  vacated  or  annulled,  the  sheriff  must  forth- 
with file  in  the  clerk's  office  the  attachment  with  the  endorsement 
of  his  proceeding  thereon.  In  the  Tuck  action,  the  attachment 
was  neither  vacated  nor  annulled,  and,  therefore,  the  return  by 
the  sheriff  of  the  warrant  of  attachment  to  the  county  clerk  and 
the  endorsement  thereon  were  unauthorized  by  law. 

The  sole  question  remaining  then  is,  whether,  in  a  case  of  this 
kind,  where  through  inadvertence,  mistake  or  error,  the  sheriff 
niakes  an  unauthorized  return,  the  rights  of  the  attaching  creditor 
are  to  be  impaired  or  defeated,  and  the  court  remediless  to  correct 
the  error.  It  seems  to  us  that  irrespective  of  any  of  the  provis- 
ions of  the  Code  of  Civil  Procedure,  that  this  court,  in  regard  to 
amendments,  has  the  inherent  power,  at  any  time,  to  make  any 
necessary  order  to  correct  the  pleadings  or  proceedings  in  an  ac- 
tion when  the  same  is  in  furtherance  of  justice.  In  Christal  v. 
Kelly^  88  Ts.  Y.,  285-290,  it  was  held  that  the  power  to  amend 
process  and  pleadings  is  inherent  in  the  court  as  part  of  its  ordi- 
nary jurisdiction,  and  a  reference  to  the  cases  will  show  that  such 
power  has  been  exei-cised.  People  v.  Ames^  35  N.  Y.,  482  ;  Barker 
v.  BinningeTj  14  id.,  270-278;  Burnham  v.  Brennan^  42  Supr.  Ct, 
49  to  76.  Apart,  however,  from  this,  §§  721  to  725  of  the  Code 
of  Civil  Procedure,  and  particularly  §  725,  expressly  confer  such 
power  upon  the  court 

The  appellants  call  our  attention  to  the  case  of  Pa/ck  v.  Or, 
St.  Rep.,  Vol.  XUV.        50 
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112  N.  Y.,  670;  20  St.  Rep.,  980,.  wherein  the  court  of  appeals 
modified  an  order  appealed  from,  by  striking  out  the  words  "and 
the  lien  of  said  attachment  is  restored,"  That  was  a  case  in 
which  the  attachment  was  granted  and  subsequently  vacated  er 
parte,  and  between  that  time  and  the  time  when  the  order  re- 
storing the  attachment  was  granted  certain  confessions  of  judg- 
ment had  been  made  and  executions  levied  upon  the  same  prop- 
erty upon  which  the  sherifiE  had  levied  under  the  attachment, 
prior  to  its  being  vacated.  It  is  insisted  that  this  is  authority, 
although  no  opinion  was  delivered  by  the  court,  for  the  position 
that  no  other  relief  could  be  gi-anted  to  the  plaintiff  in  the  attach- 
ment suit  than  would  be  afiorded  by  setting  aside  the  order 
vacating  the  attachment  If,  however,  the  appellant  had  pursued 
his  investigation  farther,  he  would  have  seen  that  in  the  case  of 
Pack  V.  Qilberi,  124  N.  Y.,  612;  37  St  Rep.,  218,  where  the 
question  of  priority  under  that  verjr  attachment  involved  in  the 
former  appeal  was  in  question,  that  it  was  determined  in  favor  of 
the  attaching  creditors  and  is  a  support  for  the  position  that  the 
levy  of  the  warrant  of  attachment  on  the  debt  of  Lawrence  Giles 
&  Company  in  the  Tuck  suit  was  not  affected  by  the  subsequent 
act  of  the  sheriff. 

We  are  of  opinion,  therefore,  that  the  court  had  the  power  to 
make  the  order  appealed  from,  and  such  power  being  discretion- 
ary, we  do  not  understand  that  it  is  claimed  that  the  exercise  of 
such  discretion  upon  the  fact  here  presented  was  improper.  If 
necessary,  however,  to  decide  that  point,  we  think  that  the  court 
having  thepower  to  make  the  order,  its  discretion  was  wisely  ex- 
ercised. The  sheriff  received  the  three  attachments,  that  of 
Tuck  on  January  14,  1887 ;  that  of  Wilshire  on  February  12, 
1887,  and  that  of  Amy  on  May  8,  1888.  The  return  of  the 
sheriff  having  been  unauthorized,  the  court  was  then  asked,  in 
effect,  to  reinstate  the  original  attachment  and  execution  of  Mr- 
Tuck,  so  that  he  would  occupy  the  position  that  he  would  have 
been  in  had  the  attachment  and  execution  remained  in  the  sheriff's 
hands  continuously  up  to  the  time  of  the  making  of  the  applica- 
tion to  the  couil:  In  the  meantime  neither  Wilshire  nor  Amy- 
did  any  act  or  acquired  any  rights  predicated  on  the  irregularity 
of  the  sheriff,  nor  were  the  rights  of  any  other  person  intervening 
affected  by  the  order  appealed  from. 

We  are  of  opinion,  therefore,  that  the  order  should  be  affirmed, 
with  costa 

Van  Brunt,  P.  J,,  and  Lawrence,  J.,  concur. 


George  White  et  al,  App'lts,  v,  Jonas  Heimerdinger  et  aL^ 

Resp'ts. 

(Supreme  Court,  General  Term,  Firet  Department,  Filed  February  18,  189$,) 

Fraud — Confession  of  judgment — Implied  contkact  that  loak  sbaix 
bbmain  subject  to  rises  of  business. 

A  mother  «ive  her  son  the  following  letter,  '*  To  whom  it  may  concern : 
That  I  have  loaned  to  my  son  ten  thousand  dollars  to  be  paid  back  at 
his  option,   and  leave  same  to  him  at  the  risk  of  his  business  for  ty^ 
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years."  It  was  shown  to  the  commercial  agencies  aud  credit  obtained  on 
the  strength  of  it.  In  less  than  a  year  thereafter  the  son  became  insolvent, 
confessed  judgment  it  his  mother  for  the  amount  of  the  loan,  and  his 
stock  was  sold  on  execution.  Held,  that  such  confession  of  judgment  was  a 
^udonhis  creditors,  and  ihe  latter  was  entitled  to  recover  from  the 
mother  the  amount  of  his  claim,  to  be  paid  out  of  the  proceeds  of  the  ex- 
ecution sale. 

Appeal  frora  judgment  entered  upon  the  report  of  a  referee, 
dismissing  the  complaint  upon  the  merits  with  costs  and  disburse- 
ments. 

Henry  L.  Landon,  for  app'lts;  Alexander  Blumenstiel,  forresp'ts. 

Lawrence,  J. — The  letters  signed  by  Julia  Heimerdinger,  the 
mother  of  Jonas  Heimerdinger,  were  undoubtedly  given  for  the 
purpose  of  enabling  Jonas  to  obtain  credit  in  his  businesa  The 
first  letter,  which  is  dated  January,  1889,  reads  as  follows :  • 

"  January,  1889. 
^^  To  whom  it  may  concern :   That  I,  Mrs.   Julia  Heimerdinger, 
have  loaned  to  my  son  Jonas  Heimerdinger,  ten  thousand  dollars, 
to  be  paid  back  at  his  option,  and  leave  same  to  him  at  the  risk 
of  his  business. 

"  Julia  Heimerdingbr." 
The  second  letter  reads  as  follows : 

"  New  York,  January  25,  1889. 
"  To  whom  it  may  concern :   That  I,  Mrs.  Julia  Heimerdinger, 
have  loaned  my  son,  Jonas  Heimerdinger,  ten  thousand  dollara,  to 
be  paid  back  at  his  option,  and  leave  same  to  him  at  the  risk  of 
his  business  for  five  years.  Julia  Heimerdinger." 

To  these  letters  a  statement  of  the  assets  and  liabilities  of  Jonas 
were  attached.  The  first  letter  was  delivered  to  the  mercantile 
agencies  of  Bradstreet  and  Dun.  When  the  letter  was  shown  to 
the  representative  of  Dun's  agency  he  told  Jonas  Heimerdinger 
that  the  loan  would  have  to  be  paid  into  the  business  for  a  speci- 
fied time,  or  that  he  would  have  to  make  a  special  partnership  and 
have  his  mother  come  in  as  a  special  partner,  and  tnat  it  would  be 
necessary  for  Mrs.  Heimerdinger,  to  make  it  of  any  available  use, 
to  have  a  specific  term  put  m,  and  that  it  should  be  acknowl- 
edged. It  was  after  this  convei'sation  with  the  representative  of 
Dun's  agencv  that  the  letter  dated  January  25,  1889,  was  deliv- 
ered to  sucn  representative  by  Jonas  Heimerdinger.  The  evi- 
dence establishes  that  these  letters  and  statements  were  submitted 
to  the  plaintiflEs  in  this  action,  and  that  the  plaintiffs  relied  upon  all 
the  said  written  or  printed  statements,  and  the  said  letters  at- 
tached thereto,  in  making  the  sales  to  the  defendant,  and  would 
not  have  made  the  same  nad  it  not  been  for  such  statements  and 
letters,  and  the  communication  of  the  contents  thereof  to  them  by 
said  mercantile  agencies. 

The  referee  before  whom  the  cause  was  tried  finds  that  from 
February  4,  1889,  to  September  28,  1889,  plaintiffs  sold  to  de- 
fendant Jonas  Heimerdinger  merchandise  of  the  value  and  the 
amount  of  $1,249.13,  upon  which,  after  deducting  cash  paid  and 
merchandise  returned,  there  was  a  balance  due  and  unpaid  from 


Digitized  by  VjOOQIC 


896  New  York  State  Reporter,  Vol.  44.        [Sup.Ct 

the  defendant  Jonas  HeimerJinger  to  the  plaintiffs  before  the 
month  of  December,  1889,  of  $445.62.  He  also  finds  that  in  the 
said  month  of  December,  1889,  the  def endant  Jonas  Heimerdinger 
became  insolvent  and  owed  the  sum  of  nearly  $6,000  to  his  cred- 
itors, and  failed  in  business,  which  said  sum  still  remains  due  and 
unpaid  by  him  to  his  creditors ;  that  on  the  20th  of  December, 
1889,  he  confessed  judgment  in  favor  of  his  mother  for  the  sum 
of  $10,016.62,  which  judgment  was  duly  entered  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  was  duly  docketed 
and  execution  was  duly  issued  thereon  to  the  sheriff  of  the  county 
of  New  York,  and  thereupon  the  said  sheriff  collected  and  paid 
over  to  the  defendant,  Julia  Heimerdinger,  out  of  the  property  of 
Jonas  Heimerdinger,  sold  by  him  under  such  execution,  the  sum 
of  $6,581.56. 

If  is  also  found  by  the  referee  that  on  the  20th  day  of  Decem- 
ber, 1889,  when  Jonas  confessed  judgment  to  his  mother,  he  knew 
that  he  was  insolvent  and  indebtea  to  creditors  in  the  sum  of 
nearly  $6,000.  It  is  further  found  by  him  that  the  defendant, 
Julia  Heimerdinger,  subscribed  the  letters  above  referred  to  with 
the  intent  and  purpose  that  they  should  be  sho«vn  to  the  mercan- 
tile agencies  of  the  city  of  Nerw  York.  He  also  finds  that  the 
confession  of  judgment  was  not  made  with  any  intent  on  the  part 
of  the  defendant,  Jonas  Heimerdinger,  to  give  unlawful  prefer- 
ences to  the  defendant,  Julia  Heimerdinger,  over  his  other  credi- 
tors, nor  for  the  purpose  of  hindering,  delaying,  cheating  or  de- 
frauding the  said  plaintiffs  or  any  other  credftors,  and  that  said 
confession  was  made  for  the  purpose  only  of  paying  an  honest  and 
bona  Jide  debt 

It  IS  difficult  to  see  how  it  can  be  claimed,  on  this  state  of  facts, 
that  it  was  within  the  power  of  Jonas  Heimerdinger,  after  the  let- 
ters and  statements  above  referred  to  had  been  communicated  to 
the  plaintiffs,  to  make  a  confession  of  judgment  in  favor  of  his 
mother  which  would  swallow  up  all  his  available  assets  and  leave 
nothing  for  his  other  creditors.  It  is  perfectly  clear  that  it  was 
the  intention  of  Mi's.  Heimerdinger  to  lead  the  plaintiffs  and  all 
others  who  might  see  and  rely  upon  her  lettei's  to  believe  that  the 
$10,000  which  she  had  lent  to  her  son  was  to  be  at  the  risk  of 
the  business,  and  subject  to  all  its  hazards  and  vicissitudes,  other- 
wise it  could  be  a  matter  of  no  importance  to  the  creditors  of 
Jonas  whether  his  mother  had  or  not  loaned  him  that  sum.  If 
that  sum  was  liable  to  be  withdrawn  at  any  moment  and  repaid 
by  him,  the  security  of  the  creditors  was  thereby  lessened  and 
reduced.  The  change  which  was  made  in  the  phraseology  of 
the  first  and  second  letters,  so  as  to  state  a  specific  time  for 
which  the  loan  was  to  be  continued,  was  made  at  the  instigation 
of  Dun's  agency  and  for  the  express  purpose  of  making  his  finan- 
cial condition  appear  sounder  to  the  creditors. 

We  do  not  deny  the  doctrine  which  is  laid  down  in  the  cases 
referred  to  by  the  learned  referee  to  the  effect  that  a  debtor  may 
at  any  time  waive  an  unexpired  credit  upon  any  demand  against 
him,  and  allow  his  creditor  to  take  judgment  immediately  for  the 
sum  due  to  him. 
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Those  were  cases,  hoVever,  as  we  understand  them,  in  which 
the  rights  of  third  parties  did  not  intervene  Here  it  may  well  be 
held,  as  claimed  by  the  counsel  for  the  appellants,  that  there  was  a 
contractual  relation  between  the  defendant  Julia  Heimerdinger 
iind  the  plaintiffs  and  the  other  creditors  of  Jonas,  to  whom  the 
letters  might  be  shown,  in  and  bjr  which  Julia  Heimerdinger 
agreed  that  in  consideration  of  plaintiffs  extending  credit  to  the 
defendant  Jonas,  the  $10,000  loan  should  be  allowed  to  remain  in 
the  business  subject  to  all  the  exigencies  thereof  for  the  period 
•of  fiveyeara  We  think,  therefore,  that  the  pUxintiffs  have  estab- 
lished a  cause  of  action  against  the  defendant  J  ulia  Heimerdinger, 
and  that  they  are  entitled  to  a  judgment  against  her,  that  the 
amount  of  their  judgment  against  the  defendant  Jonas  Heimer- 
dinger be  paid  out  of  the  proceeds  of  the  sale  of  the  latter*s 
goods. 

For  tiiese  reasons  we  are  of  of>inion  that  the  judgment  below 
-should  be  reversed  and  a  new  trial  ordered,  with  costs  to  appall* 
ant  to  abide  the  event 

Van  Brunt,  P.  J.,  and  O^Brien,  J.,  concur. 


Thomas  C.   Oakley,  App'lt,  v.  Charles  A.   Briggs  d  al, 
Def'ts.    Henry  Cf.  Bauer,  Purchaser,  Resp*t 

{Supreme  Court,  General  Term,  First  Department,  Filed  Fsbruarp  IS,  189t.) 

1.  Judicial  bale— Tttle— Defects. 

While  a  purchaser  at  a  judicial  sale  is  entitled  to  a  marketable  title,  free 
from  reasonable  doubt,  the  defect  in  a  title  sought  to  be  rejected  must  be 
substantial  and  not  rest  on  a  mere  possibility  or  contingency. 

2.  Same. 

The  mere  fact  that  the  map  of  a  turnpike  oom]>any  included  a  portion 
of  the  premises  in  question  does  not  furnish  a  valid  reason  for  relieving  a 
purchaser,  where  it  does  not  appear  who  made  the  map  or  that  it  was  of 
An  official  character,  and  it  appears  that  the  road  was  discontinued  in  1810; 
-Uiat  the  attorney  of  the  company  discl^ms  any  interest  of  the  company  in 
said  road;  that  the  premises  are  enclosed  and  have  been  partitioned  with- 
out reference  to  -such  road,  and  the  city  maps  fail  to  show  the  existence  of 
the  road. 

Appeal  from  an  order  of  the  special  term,  denying  a  motion 
to  compel  Henry  C.  Bauer,  the  purchaser  of  property  at  a  parti- 
tion sale,  to  complete  his  purchasa 

Sol  Kohriy  for  applt ;    Wm,  H,  R,  Jay^  for  purchaser,  resp't 

Lawrence,  J. — While  it  is  well  settled  that  a  purchaser  at  a 
judicial  sale  is  entitled  to  a  marketable  title  and  one  that  is  free 
from  reasonable  doubt,  it  is  also  the  rule  that  the  defect  in  the  title 
sought  to  be  rejected  must  be  substantial,  and  not  rest  on  a 
mere  possibility  or  contingency.  Camhrelleng  v.  Purlon,  125 
N;  Y.,  610  ;  36  St  Rep.,  190.  The  description  of  the  property  sold 
in  this  case,  it  is  conceded  by  the  statement  of  facts  agreed  upon 
by  the  parties,  embraces  about  twenty  feet  of  the  old  road,  which 
the  early  deeds,  forming  part  of  the  chain  of  title,  refer  to  as  the 
road  or  highway  leading  from  Brooklyn  Ferry  to  Jamaica,  and  by 
which    the   ti-act  of    land,   of    which   tlie  premises  sold  formed 
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part,  is  bounded  easterly  and  northerly.  It  is  also  conceded 
that  there  is  a  house  upon  the  front  part  of  the  premises  sold^ 
and  that  the  yard  or  rear  portion,  embracing  the  road,  is  en- 
closed with  a  fence,  and  that  there  is  no  trace  or  vestige  of  a 
road  in  the  block  in  which  the  premises  are  located,  nor  in  the 
blocks  in  the  vicinity  thereof,  but  that  said  blocks  appear  upon 
the  official  maps  of  the  cit}^  of  Brooklyn  as  if  sucn  road  did 
not  exist,  and  the  property  is  assessed  by  the  public  assessors,, 
irrespective  of  any  road.  The  objection  of  the  purchaser  rests 
upon  the  fact  that  his  attorney,  while  searching  the  title  to  the 

S remises,  found  on  file  in  the  register's  office  a  map  of  the 
Brooklyn  &  Jamaica  Turnpike  Company,  and  that  on  said  map- 
a  portion  of  the  premises  aescribed  nerein  appeared  to  be  and 
formed  a  part  of  the  said  road. 

It  does  not  appear  by  whom  the  map  was  made  or  filed,  nor 
does  it  appear  tnat  it  was  authentic  or  had  any  official  character. 
The  afl&davit  in  support  of  the  motion  shows  that  an  old  road  i» 
shown  upon  maps  of  the  city  of  Brooklyn,  but  that  according  ta 
the  best  mformation  that  the  affiant  has  been  able  to  obtain,  the 
road  was  discontinued  prior  to  the  year  1810,  and  that  quit-clain* 
deeds  have  been  obtained  from  the  city  of  Brooklyn  to  the  heirs 
of  David  R  Briggs,  being  all  the  parties  to  the  action  of  partition, 
and  that  the  same  have  been  tendered  to  the  purchaser,  who  has^ 
refused  to  complete  and  take  title  solely  on  the  ground  that  the 
rear  part  of  the  premises  is  a  part  of  the  old  road  leading  from 
Brooklyn  Ferry  to  Jamaica,  and  that  the  deceased  never  had  title 
thereto. 

It  further  appears  that  the  attorney  for  the  Brooklyn  &  Jamaica 
Turnpike  CJompanjr  disclaimed  any  interest  on  the  part  of  said 
company  to  the  said  road,  but  refused  either  to  put  such  dis- 
claimer  in  writing  or  to  procure  a  quit-claim  from  said  company, 
and  that  upon  said  attorney  consulting  map  of  the  city  of 
'  Brooklyn,  in  the  presence  of  the  moving  parties'  attomqr,  it  wa» 
found  that  the  alleged  road  was  not  part  of  the  old  Brooklyn 
&  Jamaica  Turnpike  Company's  road,  and  that  said  road  did  not 
abut  upon  the  premises  in  question,  or  form  part  thereof.  Under 
these  circumstances  we  are  of  the  opinion  that  the  objection  of 
the  purchaser  to  the  title  cannot  be  maintained. 

Assuming  that  the  land  abutted  upon  the  old  road,  the  title 
to  the  center  of  the  road  remained  in  the  owners  of  the  adjoining^ 
land,  subject  to  the  easement,  and  when  the  road  ceased  to  be 
used  the  right  to  the.  exclusive  possession  of  the  land  vested  in 
the  abutting  owners. 

Inasmuch  as  in  1859  the  tract  including  the  land  and  road  in 

Question,  was  conveyed  to  William  Stewart,  whose  executors 
ivided  the  same  into  lots  and  the  conveyances  by  them  made  no 
mention  of  any  road,  but  bounded  the  lots  by  street  lines ;  and  inas- 
much as  there  is  no  pretense  that  the  property  has  not  been  held 
by  Stewart  and  his  grantees  exclusively  and  adversely  from  that 
time,  we  are  of  the  opinion  that  the  objection  to  the  title  of  the 
heirs  of  Briggs  is  too  shadowy  and  contingent  to  justify  the  pur- 
chaser in  refusing  to  complete  his  purchase     Post  v.  Bemheimer^ 
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31  Hun,  247  i  Oitinger  v.  Sirasburger,  33  id,  469  ;  OambreUeng  y. 
Purton,  125  N.  Y ,  dlO,  611 ;  36  St.  Bep.,  190. 

The  order  below  should  be  reversed,  and  the  motion  to  compel 
the  purchaser  to  complete  should  be  granted,  with  costs  and  dis- 
bursements to  the  appellant 

Van  Brunt,  P.  J.,  concurs. 


Homer  D.  Mix,  Eesp't,  v.  Orrin  G.  Staples,  Appl't 

HjSuijfrmhe  Court,  General   Term,  First  Department,  Med  February  18, 1892.) 

1.  Eyidencb — Expert  caknot  read  from  his  own  works. 

An  expert  witness  cannot  be  allowed  to  read  from  his  own  published 
works  to  support  his  own  testimony.    (O'Brien,  J.,  dissents.) 

18.   WaBRANTY— EVIDBNCE. 

In  1^1  action  for  breach  of  warranty  hi  the  sale  of  a  horse  that  she  was 
as  sound  as  the  day  she  was  foaled  except  a  blemish  on  one  knee,  the  only 
evidence  as  to  damages  was  given  by  plaintiff,  who  knew  little  about 
horses,  and  three  witnesses,  one  of  whom  said  he  could  not  tell  its  value 
without  driving  it  and  that  he  did  not  drive  it;  another  that  he  did  not 
examine  it  closely,  and  the  third  was  a  stock  broker  who  had  bouf^ht  and 
sold  horses.  Held,  that  they  were  not  competent  on  that  quesUon,  and 
that  the  evidence  of  damage  was  insufficient. 

Appeal  from  a  judgment  for  $1,433.60  entered  on  the  verdict 
of  a  jury  in  an  action  to  recover  damages  for  breach  of  warranty 
in  the  sale  of  a  trotting  mare. 

Delos  Mc  Curdy,  for  app'lt;  Edtoard  Browne,  for  resp't 

Patterson,  J. — This  is  an  action  for  the  breach  of  warranty  of 
a  horse,  the  allegations  of  the  complaint  being  that  at  the  time  of 
the  sale  a  warranty  was  given  by  the  defendant  that  such  horse 
was  sound  and  true  and  but  eight  years  old,  and  the  breach  as- 
signed being  that  it  was  unsound  and  diseased  and  utterly 
worthless,  and  instead  of  being  eight  years  old  was  ten  years  of 
^ge  The  defense  was  in  effect  a  general  denial.  On  the  trial  the 
warranty  in  writing  was  put  in  evidence  and  is  in  these  words : 
"  H.  D.  Mix,  bought  of  0.  G.  Staples  the  mare  Ninette,  which  is 
sound  and  kind  in  every  way  with  the  exception  of  a  slight  blem- 
ish on  one  knee.  She  is  sound  as  the  day  she  was  foaled  and  has 
no  tricks  or  bad  habits  I  know  ol     Price,  $2,000." 

Testimony  was  introduced  at  the  trial  to  show  the  condition  of 
the  animal  a  few  days  after  the  sale,  and  a  veterinahy  surgeon 
(Liautard)  was  called  to  testify  as  to  the  results  of  his  examina- 
tion of  what  we  will  assume  to  have  been  the  horse  in  question. 
He  testified  that  the  animal  had  navicular  disease,  which  is  an 
affection  of  one  of  the  l>ones  of  the  foot,  that  it  is  an  incurable 
disease,  and  that  it  had  existed  for  weeks  or  months  prior  to  the 
Sth  day  of  May  when  he  made  the  examination.  He  was  then 
asked  whether  he  had  not  written  a  treatise  on  that  subject  and 
he  replied  that  he  had ;  that  he  had  made  a  s[)ecial  report  of  the 
diseases  of  horses,  which  was  published  by  the  Bureau  of  Animal 
Industry  in  the  Department  of  Agriculture  of  the  United  States 
Government,  and  that  book  contained  a  letter  of  his  on  navicular 
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disease,  and  he  was  referred  to  page  893  of  that  book  and  waa 
allowed  to  read  a  long  extract  from  it  His  doing  so  was  ob- 
jected  to  and  an  exception  duly  taken. 

"We  think  it  was  error  to  allow  this  witness  to  read  from  his- 
own  published  works  to  support  his  own  testimony,  just  as  it 
would  have  been  to  allow  him  to  read  from  any  other  author,  even 
if  approved  and  accepted  authority.  What  he  had  written  ab- 
stractly could  not  be  made  testimony.  He  was  called  to  swear  to 
facts  and  not  to  the  correctness  of  what  he  may  have  written  gen- 
erally years  before  on  a  particular  topic.  In  testifying  as  to  this- 
disease  the  witness  was  speaking  as  an  expert  He  would  not. 
have  been  allowed  to  testify  to  statements  made  in  books  of  other 
authors,  Matter  of  Mason^  60  Hun,  57  ;  88  St  Rep.,  588,  and  cases 
there  cited,  and  should  not  have  been  allowed  to  read  from  his 
own  publications  for  the  same  reason,  for  it  does  not  appear  evea 
that  he  testified  that  the  extracts  he  read  from  his  own  letter  were 
true,  and  "the  little  points  of  difference"  as  to  symptoms  thewit-^ 
ness  admitted  "may  oe  of  importance." 

But  even  if  this  objection  may  be  overcome,  the  proof  was  en- 
tirely insufficient  on  the  measure  of  damages,  and  there  was  na 
fair  basis  laid  in  the  testimony  by  which  the  jury  could  ascertain 
what  sum  should  be  awarded.  Irrespective  of  the  plaintiff  him- 
self, three  witnesses  were  called  on  that  subject  One  of  them, 
Ferguson,  did  not  know  anything  about  the  horse,  and  said  he 
could  not  tell  its  value  without  driving  it,  and  he  did  not  drive  it, 
and  that  he  could  not  tell  its  value  as  a  sound  horse,  but  he  was 
allowed,  under  exception,  to  say  that  she  was  worth  $500.  An- 
other witness  was  Wheeler,  who  did  not  trade  in  horses,  but  had 
bought  and  sold  them  and  had  some  knowledge  of  the  asserted 
pedigree  of  this  animal.  He  swore  that  $1,000  would  have  been 
"  a  good  big  price  "  for  her  if  she  were  sound,  and  that  she  was- 
worth,  as  he  saw  her,  between  $800  and  $500,  but  he  did  not  ex- 
amine her  closely.  This  witness  clearly  was  not  competent  ta 
testify  as  to  her  condition  or  value  Another  witness,  Mr.  Lewis, 
was  a  stockbroker ;  he  had  bought  and  sold  horses,  and  saw  this- 
mare,  and  said  that  she  was  lame,  and  located  the  lameness  in  the 
left  fore  leg,  and  then  went  on  to  testify,  under  objection,  that  if 
she  were  sound  she  would  have  been  worth  from  $2,500  to  $3,000^ 
but  being  unsound  she  was  only  worth  $300. 

All  these  witnesses  were  allowed  to  testify  on  the  assumption 
that  the  horse  was  absolutely  sound  and  without  regard  to  the  fact 
that  by  the  very  terms  of  the  warranty  she  was  not  sound,  un- 
less it  be  that  she  was  as  sound  as  the  day  she  was  foaled  ex- 
cept a  blemish  on  one  knee  They  do  not  testify  as  to  what  that 
blemish  was  or  how  it  affected  her  value  from  the  day  she  waa 
foaled  or  at  any  time,  and  they  did  not  have  sufficient  knowledge 
to  enable  them  to  speak  as  to  her  real  value  The  only  other 
testimony  as  to  value  was  that  of  the  plaintiff  himself.  He  swore 
distinctly  that  he  knew  very  little  about  horses  and  was  not  in 
any  way  shown  to  be  competent  to  speak  of  the  value  of  this  ani- 
mal, and  yet  he  was  allowed  to  say  that  if  she  were  sound  she 
would  have  been  worth  $2,000.     The  evidence  was  altogether  in- 
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suflficieiit  to  support  the  verdict,  and  the  judgment  should  be  re-^ 
versed  and  a  new  trial  ordered,  with  costs  to  abide  the  event 

Van  Brunt,  P.  J. — Dr.  Liautard's  effusion  was  entirely  inad- 
missible and  there  was  no  proof  of  damage.     I  therefore  concur, 

O'Briex,  J. — I  think  a  distinction  is  to  be  made  between  read- 
ing by  an  expert  from  a  work  of  his  own  and  a  work  bjr  some 
other  author.  In  one  case  he  is  expressing  his  opinion  which  has 
been  reduced  to  writing  or  printed ;  in  the  other  he  is  supporting 
his  views  by  what  others  may  have  written  on  the  subject,  which 
latter  is  clearly  incompetent  and  improper. 

Upon  the  incompetent  evidence  as  to  value  the  judgment 
should  be  i-eversed,  

Charles  Schendel  ei  al,  Resp'ts,  v.  Samuel  Silver  d  ai^ 

App'Jts. 

{dupreme  Court,  General  Term,  First  Department, Filed  February  18, 189S,) 

X,  Tbadb-mare. 

A  trade-mark  may  be  acquired  in  the  words  "  nickel-in  "  to  designate  i^ 
brand  of  cigars,  as  such  combination  is  not  in  any  manner  descriiSiye  of 
the  article,  does  not  denote  its  grade  or  quality,  and  is  purely  arbitrary 
and  fanciful. 

2.  Same— Infringement. 

The  owner  of  such  trade-ihark  is  entitled  to  be  protected  agaiiist  the  use* 
of  the  words  "  Nickel-saved  "  by  another  manufacturer  where  it  appears 
that  his  devices  have  also  been  simulated  and  the  public  has  been  de- 
ceived. 

Appeal  from  judgment  entered  after  trial  at  special  term. 
Marshall  P,  Si^rffoi^d,  for  app'lts ;  Benedict  &  Wise,  for  resp'ta 

Van  Brunt,  P.  J. — This  action  was  brought  to  restrain  an  in- 
fringement of  a  trade-mark.  The  respondents  were  manufacture 
ers  of  cigars,  doing  business  in  the  city  of  New  York.  In  July^ 
1889,  they  adopted  as  the  designation  of  the  brand  of  cigars  which 
they  manufactured  the  words,  "  Nickel-In."  This  designation 
appeared  prominently  in  their  places  of  business,  and  was  aflSxed 
to  their  packages  and  impressed  upon  their  boxes. 

In  the  year  1890,  one  of  the  defendants,  in  conjunction  with 
others,  opened  a  cigar  store  in  Brooklyn,  which  he  called  the- 
"  Nickel-saved  "  ci^jr  store.  In  this  store  the  defendant  copied  the 
various  devices  of  the  plaintiff  to  attract  trade,  and  also  attached  the 
words  "  Nickel-saved  ^'  as  a  trade-mark  to  his  cigars.  The  plain- 
tiffs  gave  evidence  upon  the  trial  showing  that  persons  had  been 
deceived  in  purchasing  the  cigars  manufactured  by  the  defendant^ 
supposing  them  to  be  those  manufactured  by  the  plaintiffa 

There  can  be  no  contention  whatever  that  the  adoption  of  the 
trade-mark,  "  Nickel-saved  "  by  the  defendant  was  not  in  the  hope 
that  he  might  deceive  the  public  into  purchasing  his  cigars,  sup- 
posing them  to  be  those  manufactured  by  the  plaintiflfa,  and  which 
had  acquired  a  reputation.  And  the  only  question  which  it  \s 
necessary  to  discuss  upon  this  appeal  is  as  to  whether  the  plaintiff* 
St.  Rep.,  Vol.  XLIV.        51 
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•can  acquire  a  trade-mark  in  the  combination  of  the  words 
**  Nickel-In,"  in  connection  with  the  manufacture  and  sale  of 
<3igars. 

In  the  decision  in  the  case  of  Selchow  v.  Bdker^  93  N.  Y.,  59,  it 
^eems  to  us  that  the  right  to  acquire  such  a  trade-mark  is  clearlj 
recognized.  In  that  case  it  was  neld  that  the  manufacturer  who 
has  invented  a  new  name^  consisting  either  of  a  new  word,  or  of 
a  word  or  words  in  common  use,  which  he  has  applied  for  the  first 
time  to  his  own  manufactures,  or  to  articles  manufactured  for 
him,  to  distinguish  it  from  those  manufactured  and  sold  by  others, 
if  the  name  be  not  generic  or  descriptive  of  the  article  and  not 
used  to  denote  grade  or  quality,  but  is  arbitrary  and  fanciful, 
is  entitled  to  be  protected  in  its  use,  even  though  it  has  be- 
come so  generally  known  as  to  be  adopted  by  the  public  as 
•descriptive  of  the  article. 

In  that  case  the  plaintiffs  had  adapted  the  name  of  "  sliced  ani- 
mals "  to  certain  toys  which  they  had  manufactured  and  which 
represented  various  objects  in  detached  pieces  to  be  put  together 
by  the  child  using  the  toys,  thereby  forming  the  complete  object 
And  it  was  held  that  this  was  an  arbitrary  use  of  a  word  or  words 
in  common  use,  not  at  all  generic  or  descriptive  of  the  article,  and 
which  did  not  denote  its  grade  or  quality;  and  that,.therefore,  the 
plaintiffs  could  acquire  a  trademark  therein.  So  in  the  case  at 
bar  the  plaintiffs  invented  a  combination  of  words  in  common  use 
for  the  purpose  of  representing  articles  of  their  manufactura 
These  words  were  not  m  any  manner  descriptive  of  the  article; 
neither  did  they  denote  their  grade  or  quality,  but  were  arbitrary 
and  fanciful,  and  originated  with  the  plaintiflfe.  This  would  seem 
clearly  to  entitle  them  to  the  protection  given  to  trade-marks  in 
the  use  of  the  name  in  connection  with  the  manufacture  of  articles 
.«old  by  them. 

It  is  true  that  the  name  used  by  the  defendants  consisted  of  the 
words  "Nickel-Saved."  But  it  is  apparent  that  this  combination 
was  resorted  to  for  the  purpose  of  possibly  escaping  the.  result  of 
an  infringement  of  a  trade-mark,  but  being  so  near  a  resemblance 
i;hereto  as  to  deceive  the  public. 

We  think,  therefore,  that  the  plaintiff  was  entitled  to  be  pr6- 
tected  from  this  fraudulent  invasion  of  the  rights  which  he  had 
acquired,  and  that  the  judgment  appealed  from  should  be  affirmed, 
with  costa 

O'Brien,  J.,  concurs  in  result    . 


Robert  J.   Dean  et  al,  Besp'ts,  v.  Marshall  S.  Drigmjs, 

App'It 

iSupvfime  Court,  General  Term,  First  Department,  Filed  February  18,  1899,) 

TV AKEH0U8EMEN— False  RECEn»T. 

A  warehouseman  is  liable  to  a  boria  fide  endorsee  of  a  warehouae  receipt 
issued  by  him  for  a  false  statement  therein  in  relation  to  the  contents  of 
the  packages  for  wh'ch  it  was  /^ven,  irrespective  of  his  knowledge  that 
the  article  was  not  of  that  description. 

(Dean  v.  Diiggs,  27  St.  Rep.,  314,  followed.) 
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Appeal  from  a  judgment  entered  on  third  trial  before  Mr. 
Justice  Lawrence  and  a  jury,  rendered  in  favor  of  the  plaintiff. 
The  action  was  brought  to  recover  damages  sustained  by  the 
defendant's  act  in  issuing  two  negotiable  warehouse  receipts^ 
certifying  he  had  on  storage  2,463  barrels  of  Portland  cement, 
to  be  delivered  on  return  of  said  receipts,  which  receipts  plaint- 
iflEs  purchased,  or  became  bona  fide  owners  of,  relying  upon  the 
statement  contained  in  said  receipts,  that  the  goods  described  in 
the  receipts  were  Portland  cement,  while  in  truth  and  in  fact 
they  were  not  Defendant,  upon  demand,  refused  to  deliver 
2,463  barrels  Portland  cement,  but  offered  to  deliver  2,463- 
barrels  containing  some  other  commodity. 

J.  Berry,  for  app'lt ;  Hatch  &  Wairen^  for  resp'ta 

Van  Brunt,  P.  J. — Although  I  am  of  the  opinion  that  a 
transferee  of  a  warehouse  receipt  gets  no  greater  or  other  rights- 
thereunder  than  the  person  to  whom  it  was  originally  issued, 
which  seems  to  be  clearly  intimated  in  the  case  of  Whiilock  v. 
Hay,  68  N.  Y.,  487,  vet,  in  view  of  the  decision  upon  the  previous- 
appeal  in  this  case,  the  judgment  and  order  appealed  from  must 
be  affirmed,  with  costa 

I  fail  to  find  anything  in  the  act  relating  to  warehousemen,, 
wharfingers  and  others  which  make  a  warehouse  receipt  n^otia- 
ble  in  any  sense  of  the  term.  The  language  of  the  statute  is  that 
such  receipts  may  be  transferred  by  endorsement  thereof,  and 
any  person  to  whom  the  same  may  be  transferred  shall  be  deemed 
and  taken  to  be  the  owner  of  the  goods,  wares  and  merchandise 
therein  specified  so  far  as  to  give  validity  to  any  ple^lge,  lien  or 
transfer  made  or  created  by  such  person  or  persons.  In  other 
words,  the  statute  simply  provides  that  the  title  to  the  property 
therein  mentioned  may  be  transferred  by  the  endorsement  and 
delivery  of  the  warehouse  receipt,  which  is  far  from  making  such 
a  receipt  negotiable  in  the  sense  in  which  the  word  is  used  when- 
applied  to  commercial  paper.  Therefore,  it  would  seem,  as  inti- 
mated in  the  case  of  Wnitlock  v.  Hay,  supra,  that  all  that  the  trans- 
feree of  the  warehouse  receipt  gets,  are  the  rights  conferred  upoa 
the  original  holder  of  such  receipt,  and  if  such  original  holder,  hj 
reason  of  his  own  fraud,  has  no  cause  of  action,  it  seems  to  follow 
that  his  transferee  cannot  maintain  such  action. 

The  judgment  should  be  affirmed,  with  costs. 

O'Brien,  J.,  concurs  in  the  result 


Theodore  Haebler  et  al,  Applts,  v.  Elijah   Myers  et  al 

Resp'ts.* 

(Ctmrt  of  Appeals,  Second  Divmon,  Filed  April  19,  1892,) 

Attachment — Reversal  op  judgment  setting  aside— RESTrruTiON. 

PlaintiflTs  attachment  was  set  aside  and  the  moneys  in  the  sheriff's  hand* 
paid  to  defendants  as  subsequent  attaching  creditors.  On  appeal  the 
order  vacating  the  attachment  was  reversed.  Held,  tliat  a  direct  actioa 
would  lie  by  plaintiffs  against  defendants  for  money  had  and  received . 

>  Reversing  88  St.  Rep..  900. 
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Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  m  the  first  judicial  department,  affirming  a  judgment  entered 
upon  the  decision  of  the  court  at  special  term,  sustaining  a  demur- 
rer to  the  complaint 

This  was  an  action  for  money  had  and  received. 

In  April,  1888,  the  sheriff  of  the  city  and  county  of  New  York 
received  the  sum  of  $900  *'by  reason  of"  the  levy  of  an  attach- 
ment which  the  plaintiffs  had  caused  to  be  issued  in  an  action 
brought  by  them  against  one  Bernharth  and  othera  On  October 
^0,  the  defendants,  "as  subsequent  lienors,"  procured  an  order 
restraining  the  sheriff  from  paying  over  to  the  plaintiffs  the 
money  so  received  by  him,  and  on  November  22  they  procured 
.another  oi-der,  granted  at  special  term  on  notice,  vacating  said 
attachment  **After  said  attachment  was  so  vacated,  and  in  con- 
^sequence  thereof  and  not  otherwise,  said  sheriff  paid  over  to  the 
defendants,  as  subsequent  lienors,  said  $900  which  he  had  received 
under  the  attachment  issued  to  him,  as  aforesaid,  by  the  plaintiffs." 
-On  the  18th  of  April,  1889,  the  order  vacating  the  attachment 
was  affirmed  by  the  general  term,  but  on  October  81,  1889,  the 
<50urt  of  appeals  reversed  the  oiders  made  by  the  general  and 
special  terms  and  denied  the  motion  to  vacate  the  attachment 

November  12,  1888,  the  plaintiffs  recovered  judgment  in  the 
-action  brought  by  them  against  said  Bernharth  and  othere  for 
the  sum  of  $1,257.91,  but  the  execution  issued  thereon  to  said 
sheriff  was  returne<l  wholly  unsatisfied  and  the  judgment  is  still 
unpaid.  The  plaintiffs  demanded  restitution  from  the  defend- 
iints,  which  was  refused,  and  thereupon  they  brought  this  action, 
mid  after  alleging  the  foregoing  facts  in  substance,  asked  that  the 
defendants  be  ordered  and  decreed  to  make  restitution  to  the 
plaintiffs,  of  the  said  sum  of  $900,  with  interest  thereon  from  the 
'22nd  day  of  November,  1888,  besides  costs  of  this  action^ 

The  defendants  demurred  to  the  complaint  upon  the  ground 
"that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  special  terra,  in  sustaining  the  demurrer,  held  that  the  de- 
fendants had  received  nothing  from  the  plaintiffs  which  they  were 
bound  to  restore  to  them,  as  the  money  in  question  belonged  to 
'  Bernharth  and  others  until  it  was  devoted  to  the  payment  of  the 
<lefendants'  execution.  The  general  term  affirmea  the  judgment 
upon  the  same  ground,  but  also  suggested  that  it  was  the  duty  of 
the  plaintiffs  to  obtain  a  stay  of  proceedings  if  they  wished  to 
protect  their  lien  by  a  successful  appeal. 

Marshall  P.  Stafford^  for  app'lts ;  Michael  H,  GardozOj  for  resp'ts. 

Yanx,  J. — "Restitution  was  a  remedy  well  known  to  the  common 
law.  Its  object  was  to  restore  to  an  appellant  the  specific  thing, 
or  its  equivalent,  of  which  ho  had  been  deprived  by  the  enforce- 
ment of  the  judgment  aeainst  him  during  the  pendency  of  hie 
-appeal.  It  was  not  created  by  statute,  but  was  exercised  by  the 
tippellate  tribunal  as  incidental  to  its  power  to  correct  errors,  and 
lience  the  court  not  only  reversed  the  erroneous  judgment,  but 
restored  to  the  agarrieved  partv  that  which  he  had  lost  in  conse- 
quence thereof.     It  was  usually  a  part  of  the  judgment  of  re- 
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versal  whicli  directed  *'that  the  defendant  be  restored  to  all 
things  which  he  has  lost  on  occasion  of  the  judgment  aforesaid." 
A  writ  of  restitution  was  thereubon  issued,  provided  the  amount 
that  the  appellant  had  lost  or  paia  under  compulsion  appeared  of 
record,  as  by  the  return  of  an  execution  satisfied.     Otherwise 

Erocess  in  the  natiwe  of  an  order  to  show  cause  was  first  issued, 
nown  as  a  scire  facias  qucure  restitutionem  habere  non  debet  Tom- 
liu's  Law  Diet,  title  Restitution  ;  2  Lill.  Abr.,  472 ;  RoUe  Abr., 
778 ;  Westeme  v.  Oreswick,  4  Mod.,  161 ;  Wilkinson's  case,  Cro. 
Eliz.,  465;  Ooodyere  v.  Ince.  Cro.  Jac.,  246;  Manning's  case,  4 
<3oke,  94;  2  Tidds  Pr.,  1083;  1  Bumll  Pr.,  292. 

In  this  state  the  practice  is  now  regulated  by  statute,  and 
xdmost  every  conceivable  case  is  provided  for.  Code  Civ.  Pro., 
§§  445,  1005,  1216,  1292,  1823,  2142,  2263  and  3058.  Section 
1323  seems  especially  adapted  to  4;he  facts  set  forth  in  the  com- 
plaint, as  it  provides  that  "  when  a  final  judgment  or  order  is 
reverb  or  modified  upon  appeal,  the  appellate  court  *  *  * 
may  make  or  compel  restitution  of  property  or  of  a  right  lost 
by  means  of  the  erroneous  judgment  or  order."  This  is  a  part 
-of  §  330  of  the  Code  of  Procedure,  under  which  it  was  held  that 
the  power  conferred  was  cumulative,  and  did  not  take  away  the 
common  law  rights  of  a  successful  appellant  Loti  v.  Stvezey, 
29  Barb.,  87,  88.  There  were  earlier,  though  less  complete 
statutes  upon  the  subject  Laws  1832,  chap.  128,  §  1 ;  2  R  &, 
509,  §  13 ;  1  R  L.,  96,  §§  2  and  5. 

The  statutory  remedy  is  exercised  by  the  entry  of  a  judgment 
-or  order  in  the  action  in  which  the  erroneous  judgment  or  order 
was  rendered  or  made.  We  think  that  the  remedies  provided 
by  statute  are  not  exclusive,  and  that. they  were  enacted,  in 
recognition  of  the  right  of  restitution  as  it  existed  at  common 
law,  to  furnish  additional  means  of  enforcing  that  right 

We  have  before  us  an  effort  to  procure  restitution  by  an  inde- 
pendent action  in  the  nature  of  indebitatus  assumpsit,  based  upon 
thj8  theory  that  the  law  will  imply  a  promise  from  the  conduct  of 
the  defendants  and  the  circumstances  of  the  casa  It  has  been 
repeatedly  held  that  such  an  action  will  lie  to  recover  back  money 
paid  on  a  judgment  pending  an  appeal,  which  resulted  in  a 
reversal.  The  subject  was  carefully  examined  in  Clark  v.  Pinney^ 
•6  Cow.,  298,  where  it  was  held  that  the  court  would  not  compel 
the  party  to  resort  to  the  antiquated  remedy  of  scire  facias^  but 
would  permit  a  recovery  by  a  direct  action  as  for  money  had 
and  received.  In  deliverina:  the  opinion,  Chief  Justice  Savage 
snid:  "The  general  proposition  is  that  this  action  lies  in  all 
«!a.ses  where  the  defendant  has  in  his  hands  money  which  ex 
(^qiLo  ei  bono  belongs  to  the  plaintiflf.  When  money  is  collected 
upon  an  erroneous  judgment,  which,  subsequent  to  the  payment 
of  the  money,  is  reversed,  the  legal  conclusion  is  irresistible  that 
the  money  tJelongs  to  the  pei'son  from  whom  it  was  collected." 

This  principle  was  recognized  by  the  supreme  court  of  the 
United  States  in  Bank  of  Untied  States  v.  Bank  of  Washington,  6 
Peters,  8,  where  it  was  declared  that  "on  the  reversal  of  a  judg- 
JTient  the  law  raises  an  obligation  in  the  party  to  the  record,  who 
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has  received  the  benefit  of  the  erroneous  judgment,  to  make  res- 
titution to  the  other  party  for  what  he  has  lost,"  and  that  be 
might  proceed  by  action,  scire  facias^  or  order.  The  authorities 
uniformly  support  this  position  and  out  of  many  that  might  be 
cited  the  following  are  sufficient  to  illustrate  the  subject  Purges 
V.  Allis,  10  Wend.,  355 ;  Maghee  V.  Kellogg,  24  id.,  32;  Norton  v. 
Coonsy  3  Den.,  130;  Langlty  v.  Fame?-,  1  Sand,  209;  LoUy. 
Sivezey^  supra;  Kiddy,  Carry,  29  Hun,  215,  Wrightv,  Nostrand^ 
100  N.  y.,  616 ;  Travellers'  Ins,  Co.  v.  Heath,  95  Penn.,  338. 

The  right  of  the  plaintiffs  to  recover  could  hardly  be  ques- 
tioned if  the  money  had  absolutely  belonged  to  them  when  it  was^ 
f)aid  by  the  sheriff  to  the  defendants,  but  inasmuch  as  they  only 
lad  a  lien  upon  it  and  had  not  then  completed  their  title,  it  is 
claimed  that  no  action  will  lie  for  their  reliet  In  taking  this- 
position  the  defendants  lose  sight  of  the  fact  that  a  lien  is  property 
m  the  broad  sense  of  that  word,  and  although  it  has  no  physical 
existence  it  exists  by  operation  of  law  so  effectively  as  to  have^ 
pecuniary  value  and  to  be  capable  of  being  bought  and  sold. 
They  also  ignore  the  proceedings  that  were  in  progress  to  convert 
the  lien  into  a  title  to  the  fund.  This  makes  the  successful  pros- 
ecution of  the  appeal  a  barren  victory  and  enables  the  party  in 
fault  to  retain  the  fruits  of  his  own  wrong. 

While  the  erroneous  order  was  a  protection  to  the  sheriff  who- 
acted  upon  it  while  it  was  in  force,  it  is  no  protection  to  the  de- 
fendants, because  it  was  subsequently  reversed  on  appeal,  and 
became,  as  to  them,  the  same  as  if  it  had  never  been  made. 
When  they  accepted  the  money  that  was  paid  over  in  consequence- 
of  the  order  that  they  had  procured,  they  knew  that  if  the  order 
should  be  reversed  and  their  motion  denied,  they  would  no  longer 
be  entitled  to  it,  and  could  not  in  fairness  retain  it  They  also 
knew  that  if,  in  the  meantime,  the  plaintiffs  perfected  judgment 
and  issued  execution,  their -right  to  the  money,  if  not  naid  over, 
would  be  complete  upon  a  reversal  of  the  order.  As  they  acted 
with  knowledge  of  all  the  facts,  it  would  be  inequitable  for  them 
to  retain  money  received  under  such  circumstances,  and  we  see- 
no  reason  why  the  law  should  not  infer  a  promise  of  restitu- 
tion the  same  as  if  the  money  had  been  collected  under  an  execu-^ 
tion. 

In  either  case  the  inference  rests  upon  the  fact  that  money  was 
received  by  those  who  knew  at  the  time  that  it  might  ultimately 
be  decided  that  they  were  not  entitled  to  it  But  to  whom  did 
the  implied  promise  run  ?  Obviously  to  those  who  would  have- 
been  entitled  to  the  money  upon  the  reversal  of  the  order,  pro- 
vided it  had  not  been  paid  to  the  defendants.  It  was  so  hela  in- 
Caperton  v.  McCorkle,  5  Grat,  177,  which  is  precisely  in  point. 
The  law  implies  the  promise  for  the  benefit  of  the  injured  party,, 
and  if  the  situation  were  the  same  as  it  was  when  the  money  was 
paid,  repayment  to  the  sheriff  would  be  required,  because  he 
would  be  entitled  to  possession  of  the  fund  under  the  restored 
attachment  Pack  v.  Gilbert,  124  N.  Y.  612:  37  St  Rep.,  218. 
But  the  situation  is  changed,  as  the  plaintiffs  have  become  entitled 
to  the  money  by  virtue  of  their  jqilgment  and  execution*     They^ 
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and  they  alone,  therefore,  can  avail  themselves  of  the  implied 
promise,  which  is  plastic  in  character  and  for  the  benefit  of  whom 
It  may  ponceru.  The  law  implies  a  promise  because  in  equity 
and  sood  conscience  the  defendants  ought  to  have  promised,  and 
it  will  not  permit  them  to  say  that  they  did  not  It  would  be  an 
anomaly  to  hold  that  the  law  will  imply  a  promise  in  favor  of  one 
having  'title,  but  not  in  favor  of  one  holdmg  the  fii*st  lien,  when 
through  the  action  of  agencies  known  by  the  parties  to  be  in 
operation  and  in  the  ordmary  course  of  legal  procedure  the  lien 
would  have  ripened  into  a  title  but  for  the  erroneous  order.  The 
defendants  procured  the  order  and  acted  upon  it  and  thereby 
obtained  money  that  did  not  belong  to  them,  and  under  such  cir- 
<3umstances  the  law  presumes  that  they  engaged  to  do  what  reason 
and  justice  require  them  to  do.  Thev  are,  therefore,  under  an 
obligation  to  restore  the  money.  In  enforcing  that  obligation  the 
courts  will  not  be  particular  to  require  literal  restitution  to  the 
sheriflE,  or  late  sheriflE,  but  as  the  plaintiflEs  have  now  become  en- 
titled to  the  fund,  will  permit  them  to  recover  it  in  a  direct  action 
for  money  had  and  received  By  imputation  of  law  the  defend- 
ants received  the  money  for  the  benefit  of  the  party  ultimately 
entitled  to  it,  and  by  refusing  to  pay  it  over  to  that  party,  upon  a 
proper  demand  after  his  rights  had  matured,  became  liable  to  an 
action  for  the  recovery  thereof.  Mason  w.Prendergasi^  120  N.  Y., 
536;31St  Rep.,  497. 

The  sugjgestion  that  the  plaintiflEs  should  have  procured  a  stay 
of  proceedings  is  not  entitled  to  much  weight,  because  a  stay  by 
order  is  not  a  matter  of  right,  while  a  stay  by  undertaking  upon 
appealing  from  a  judgment  is  a  matter  oi  right,  yet  the  omission 
to  give  an  undertaking  does  not  prevent  a  recovery  upon  a 
reversal  of  the  judgment 

We  think  that  the  judgment  rendered  by  the  courts  below 
should  be  reversed  and  the  demurrer  overruled,  with  costs  in  all 
<5ourts,  with  leave  to  the  defendants  to  answer  in  twenty  days 
upon  payment  of  cost& 

All  concur. 

Agnes  Ronald,  App'lt,  v.  The  Mutual  Reserve  Fund  Life 
ASSOCLA.TION,  Resp't* 

{Court  cf  Appeals,  Second  Division,  Filed  April  19, 1892,) 

t.  Benefit  societies— Forfeiture— Reinstatement. 

After  the  certificate  in  suit  had  lapsed  for  over  a  month  the  annual  dues 
was  paid  by  the  employers  of  the  insured  and  a  receipt  taken,  which 
stated  that  it  was  given  on  condition  that  the  member  was  living  and  of 
temperate  habits  and  in  as  good  health  as  when  originally  received  as  a 
member,  and  that  otherwise  the  payment,  receipt  and  original  certificate 
should  be  null  and  voi:I.  Tlie  deceased  was  not  of  temperate  habits  and 
had  been  ill  ten  days,  and  the  same  evening  was  removed  to  the  hospital 
where  he  died  the  next  forenoon  of  fatty  degeneration  of  the  heart.  Ueld^ 
that  defen  lant  was  not  liable,  as  on  this  state  of  facts  the  "  satisfactory 
evidence  of  good  health  "  could  not  be  furnished,  which  was  necessary  to 
authorize  the  executive  committee,  under  the  constitution  rf  defendant,  to 
neinstate  a  delinquent  member. 

■  Affirming  82  St.  lUp.,  981. 
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a.  Samb — ^Waiver. 

Defendant  furnished  the  employers  of  deceased  with  blank  proofs  of 
death,  which  the  latter  had  nlled  out  under  instructions  of  defendant's- 
a^nt  and  sent  to  Scotland,  where  plaintiff  resided,  and  at  the  said  em- 
ployers' request  defendant  furnished  blanks  for  the  certificate  of  the  cler- 
gyman officiating  at  the  funeral,  and  upon  it  beine  filled  out  and  returned 
defendant's  representative  said  he  would  lay  it  before  the  board,  and  that 
when  the  president  returned  the  board  would  meet  and  pass  upon  the 
claim  and  it  would  probably  be  paid  in  March  following.  ^4,  that  these 
acts  of  defendant  did  not  constitute  a  waiver. 

8.  Same— Notice  OP  ANNUAL  DUBS. 

It  seems  that  mutual  benefit  associations  are  not  subject  to  the  act  re- 
quiring previous  notice  of  the  due  date  of  annual  dues. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  first  department,  affirming  a  judgment  at  circuit  dismissing 
plaintiffs  complaint 

Charles  B.  Myers,  for  app'lt;  Raphael  J.  Moses,  Jr.,  and  F.  A. 
Bumham,  for  resp*t 

Landon,  J. — The  plaintiflE  was  the  wife  of  George  Eonald  and 
the  beneficiarj  uam^  in  *  the  certificate  or  policy  of  insurance* 
upon  his  life  m  the  sum  of  |5,000,  issued  to  him  by  the  defend- 
ant, August  28,  1883.  She  seeks  to  recover  that  sum  in  this^ 
action.  The  defense  is  that  the  policy  was  forfeited  by  the  non- 
payment of  ten  dollars,  annual  dues,  which,  by  the  termfr 
of  the  policy,  became  due  August  21,  1884.  The  plaintiflT 
claims  that  this  cause  of  forfeiture  was  waived  by  the  deiendant, 
and  the  question  presented  upon  this  appeal  is,  whether  the  factfr 
hereinafter  stated  constituted  such  waiver,  or  were  sufficient  to  en- 
title the  plaintiflE  to  go  to  the  jury  upon  the  question. 

George  Ronald  died  September  26,  1884,  of  fatty  d^eneratioft 
of  the  heart  The  day  before  he  died,  Matthew  Hardenbergh,  his^ 
employer,  acting  for  him,  paid  the  defendant  the  ten  dollars,  and 
the  defendant  thereupon  gave  him  a  receipt  therefor,  the  material 
parts  of  which  are : 

"New  York,  September  26^,  1884. 

"Eeceived  for  the  annual  dues  ten  dollars,  according  to  the 
terms  and  conditions  of  certificate  No.  14744,  on  the  life  of 
George  Ronald,  from  the  21st  day  of  August,  1884,  to  the  21st 
day  of  August,  1885. 

**  The  time  having  expired  for  the  payment  of  the  annual  dues, 
and  payment  being  tendered  after  the  same  was  due,  this  receipt 
is  given  by  the  association,  and  accepted  by  the  member  upon  the 
following  conditions,  and  not  otherwise :  That  said  member  is  now 
living,  and  of  temperate  habits,  and  in  as  ^ood  health  as  when 
originally  received  as  a  member  of  this  association  under  said  cer- 
tificate ;  otherwise  said  payment  and  this  receipt,  and  said  certifi- 
cate, shall  be  null  and  void." 

The  constitution  of  defendant  which  formed  part  of  the  con- 
tract of  insurance  provided:  "If  any  of  the  conditions  or  pro- 
visions of  the  certincate  of  membership  or  of  the  constitution  and 
by-laws  are  violated  by  the  member,  then,  and  in  every  such  case- 
such  membership  shall  at  once  cease  and  determine,  and  the  cer- 
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tificate  shall  be  null  and  void  and  all  payments  made  thereof  for- 
feited to  the  association."  "But  the  executive  committee  shall  have 
power  to  reinstate  a  delinquent  member,  at  any  time  within  one 
year,  for  good  cause  shown  and  upon  satisfactory  evidence  of 
good  health,  and  upon  payment  of  all  delinquent  dues  and  assess- 
ments." The  condition  respecting  the  health  of  the  insured  ex- 
pressed in  the  receipt  was  within  the  terms  of  the  contract  The 
parties  had  agreed  tliat  Ronald  s  membership  should  cease  upon 
nonpayment  of  dues.  It  was  competent  for  them  so  to  agree. 
Atty,  Qen.  v.  North  Am,  Life  Ins,  Go,,  82  N.  Y.,  172-190.  But 
they  had  also  agreed  that  Ronald  might  be  reinstated  in  member- 
ship upon  certain  conditions ;  one  was  payment  of  delinquent 
<lues,  and  another  was  upon  satisfactory  evidence  of  good  health. 
The  firat  condition  was  met;  the  second  remained  to  be  met 
Wlien  Hardenbergh  paid  the  dues,  the  defendant's  representative 
4isked  him  if  Ronald  was  in  his  usual  health.  Hardenbergh  replied 
that  he  knew  nothing  to  the  contrary.  He  testified :  "  1  ex- 
plained to  him  about  his  foot ;  something  about  a  swollen  foot,  I 
remember  I  said  something  about  his  drinking,  that  he  might 
have  got  his  foot  hurt  on  his  annual  little  spree  that  he  gener- 
ally took.     I  was  under  the  impression  that  that  was  the  casa" 

It  appeared  that  Ronald  had  been  ill  about  ten  days;  it  subse- 
auently  appeai'ed  that  his  mortal  illness  was  not  the  result  of 
urink.  He  was  at  his  boarding  house  and  had  some  money  to 
his  credit  with  his  employers  and  at  his  request  they  paid  the  de- 
fendant The  same  evening  they  removed  him  to  tne  hospital, 
where  he  died  the  next  forenoon.  His  death  was  unexpected  to 
them  and  the  cause  of  it  was  not  known  until  the  post  mortem 
examination  disclosed  it  to  be  fatty  degeneration  of  the  heart 

It  is  obvious  upon  this  state  of  facts  that  no  "  satisfactory  evi- 
<dence  of  good  health,"  the  second  condition  of  Ronald's  reinstate- 
ment to  membership,  could  be  furnished.  Possibly  he  was  dying 
when  the  defendant  received  the  delinquent  duea 

The  plaintiflE  further  insists  that  the  defendant,  by  its  subse- 
quent action  in  respect  to  the  proofs  of  death,  treated  the  policy 
as  valid  and  thereby  waived  the  forfeiture.  Two  days  after  Ron- 
ald's death  Mr.  Hardenbergh  informed  the  defendant  of  the  fact, 
but  stated  that  he  could  not  tell  the  cause  of  death,  except  that  he 
was  taken  home  the  week  before  with  a  swollen  foot,  and  had 
been  taken  to  the  hospital  the  night  before  he  died,  and  that  hb 
had  been  upon  a  spree.  The  defendant  gave  Hardenbergh  blanks 
upon  which  to  make  proofs  of  death.  Mr.  Hardenbergh  subse- 
quently had  these  blanks  filled  out,  a  representative  of  the  de- 
fendant giving  instructions  as  to  the  manner,  and  they  were  sent 
to  Scotland  where  the  plaintiff  resided,  and  were  executed,  re- 
turned and  delivered  to  the  representative  of  the  defendant,  who 
^id  they  would  be  laid  before  the  proper  board.  These  proofs 
stated  the  true  cause  of  death,  and  that  it  was  preceded  by  an  ill- 
ness of  about  two  weeks.  Subsequently  Mr.  Hardenbergh,  who 
had  been  authorized  to  act  for  the  plaintiff,  called  upon  defend- 
ant's representative,  who  then  asked  him  to  furnish  the  certificate 
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of  the  clergyman  who  officiated  at  Eonald's  burial,  and  the  repre- 
sentative  gave  him  blanks  for  the  purposa  This  certificate  Uar- 
denbergh  procured  and  delivered  to  the  same  representative,  who- 
thereupon  said  he  would  lay  it  before  the  boara,  and  that  when 
the  president,  who  was  then  absent,  returned,  the  board  would 
meet  and  the  claim  be  passed,  and  probably  would  be  paid  in 
March  following.  Harden  bergh  then  stated  more  fully  the  facts 
relating  to  Ronald^s  death.  Subsequently  Hardenbergh  again 
called  upon  defendant's  representative,  and  then  was  told  that  the 
plaintiflE  had  no  claim ;  that  the  policy  had  lapsed  because  of  non- 
payment of  duea  Subsequently  the  defendant  tendered  Harden- 
oergh  ten  dollars  and  the  interest  from  September  26,  1884. 

We  do  not  think  these  acts  of  the  defendant  constituted  a 
waiver.  A  waiver  of  the  forfeiture  of  a  policy,  in  the  absence  of 
any  agreement  to  that  eflEect,  results  from  negotiations  or  transac- 
tions with  the  insured,  after  knowledge  of  the  forfeiture,  by  which 
the  insurer  recognizes  the  continued  validity  of  the  policy,  or  does^ 
acts  based  thereon,  or  requires  the  insurea,  by  virtue  thereof,  to 
do  some  act  or  incur  some  expense  or  trouble.  Titv^  v.  Olensr 
Falls  Ins.  Co.j  81  N.  Y.,  419.  In  the  absence  of  an  estoppd, 
knowledge  of  the  facts  and  an  intention  to  waive  must  exist, 
provable  of  course  by  the  circumstancea  Robertson  v.  Metropolis 
tan  Life  Ins.  (h,j  88  N.  Y.,  641 ;  Weed  v.  London  A  L.  Fire  Ins. 
Co.,  116  id.,  106;  26  St  Eep.,  414;  Rdby  v.  Am.  Central  Ins.  Co.^ 
120  N.  Y,  510;  81  St.  Rep.,  560. 

The  waiver  of  the  forfeiture  was  conditioned  upon  "satisfactory 
evidence  of  good  health  "  of  the  insured  when  the  ten  dollars  were 
paid. 

When  the  defendant  received  that  payment,  it  also  received' 
some  vague  inf9rmation  from  a  layman  who  did  not  profess  to 
have  any  exact  information,  to  the  effect  that  the  insured  had  ar 
swollen  foot  and  had  been  on  his  "annual  spree."  If  the  insured  was- 
no  worse  than  this  communication  imported,  the  defendant  might 
be  willing  to  reinstate  him,  and  to  waive  the  forfeiture.  But  as 
he  suddenly  died  the  next  morning,  death  might  have  resulted^ 
from  illness  ante-dating  the  payment  or  from  some  acute  attack, 
subsequent  to  it  and  quite  apart  from  anything  which  iad  been, 
suggested  to  defendant  It  was  a  condition  precedent  to  the^ 
maturity  of  the  claim  of  the  plaintiff  that  the  proofs  of  death 
specified  in  the  contract  should  oe  furnished^  The  acts  of  the  de-^ 
fendant  in  furnishing  blanks  in  the  first  instance,  and  giving  in- 
structions as  to  the  manner  of  filling  them,  were  acts  of  courtesy. 

The  clergy  man's  certificate  was  a  proper  part  of  the  completed 
proofs.  All  the  papers  constituting  the  proofs  of  death  and  its 
cause  were  part  of  the  evidence  proper  for  the  defendant  to  ask 
and  for  the  plaintiff  to  give  in  order  to  impart  to  the  defendant 
that  full  knowledge  of  the  facts  which  under  the  circumstancesr 
was  material  to  the  reserved  question  of  Ronald's  reinstatement  as 
a  member,  and  also  a  condition  precedent  to  any  further  acts  to^ 
be  relied  upon  as  a  waiver  of  forfeiture.  The  promise  of  pay- 
ment made  by  defendant's  representative  was  conditioned  upoa 
the  approval  of  the  board.      As  the  matters  relied  upon  to  con- 
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stitute  a  waiver  were  properly  required  by  the  defendant  to  en- 
able it  to  ascertain  the  facts  and  decide  as  to  its  position,  we  think 
the  court  properly  decided  that  there  was  neither  a  waiver,  nor  any 
evidence  tenaing  to  prove  it  that  should  have  been  submitted  to 
the  jury. 

The  plaintiflE  now  raises  the  point,  not  presented  at  the  trial, 
that  the  defendaAt  could  not  forfeit  Eonald's  policy  because  no 
notice  of  the  annual  dues  had  been  given  him  m  advance  of  the 
date  when  the  same  became  due  pursuant  to  chapter  341,  Laws 
1876,  amended  by  chapter  821,  Laws  1877.  The  defendant  is  a 
mutual  benefit  association  doin^  business  upon  the  co-operative 
assessment  plan.  It  was  originally  incorporated  under  chapter 
267,  Laws  of  1875,  and  reincorporated  December  26,  1883,  under 
chapter  175,  Laws  1883.  Companies  organized  under  the  last 
mentioned  act  and  doing  business  upon  the  plan  therein  described 
and  chara«terized  as  the  co-operative  or  assessment  plan,  are,  by  § 
£,  declared  to  be  subject  pnly  to  the  provisions  of  that  act;  thuo 
it  would  seem  they  aro  not  subject  to  the  provisions  of  the  act  re- 
quiring previous  notice  of  the  due  date  of  annual  duea  But  as 
the  case  pref^nts  no  exception  upon  this  point  and  only  presents 
suoh  testimony  as  is  material  to  the  exceptions,  the  question  is  not 
properly  before  ua     The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

All  concur. 

Elizabeth  J.  Dudley,  App'lt,  v.  Edward  D.  Parker  et  oL^ 

Kesp'ts/ 

(Ckmrt  of  AppeaU,  Second  Divitum,  Filed  April  29,  189X,) 

OnriL  DAMAGE  ACT. 

One  Oafe,  on  Saturday  night,  being  in  the  company  of  S.,  purchased  a 
bottle  of  liquor  of  defeuoants,  and  the  next  morning  they  both  drove  U> 
M.,  having  said  bottle  with  them.  Here  S.  left  Gage  and  returning  in 
company  with  a  third  party  and  being  intoxicated  recklessly  drove  agaiust 
the  carnage  conveying  plaintiff,  overturned  it  and  injured  her.  Held,  that 
•s  it  did  not  appear  that  the  defendants  were  responsible  for  the  intoxica- 
tion of  8.  plaintiff  could  not  recover. 

Appeal  from  order  of  the  general  term  of  the  supreme  court 
in  the  fifth  judicial  department,  granting  a  motion  for  a  new  trial 
on  exceptions  heard  there  in  the  first  instance. 

The  action  was  brought  to  recover  damages  for  personal  in- 
juries suffered  by  the  plaintiff,  occasioned  by  being  thrown  from 
the  carriage  in  which  she  was  riding  with  her  husband  on  a  high- 
way in  the  county  of  Cayuga,  on  October  10,  1886.  This  was 
-caused  by  the  act  of  one  Edward  Shaw,  who.  in  driving  a  horse 
hitched  to  a  buggy,  and  going  in  the  same  direction,  recklessly 
drove  against  the  carriage  conveying  the  plaintiff  and  overturned  it, 
<»usinff  serious  injury  to  her.  The  plaintiff,  in  her  complaint, 
allegeof  that  Shaw  was  then  intoxicated,  and  that  his  intoxication 
was  caused  in  whole  or  in  part  b^  intoxicating  liquor  which  had 
been  sold  by  the  defendants  to  him  and  one  Gaga     The  plaintiff 

I  Afflnntng  28  8t  Rep.»  888. 
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had  a  verdict,  aud  the  exceptions  were  ordered  heard  at  general 
term  in  the  first  instance. 

Frank  t>.  Wright  {Jamee  C.  Sfnith^  of  counsel),  for  applt ;  Jame^ 
ZyoTt.  {&  E.  Payne,  of  counsel),  for  resp*ta 

Bradley,  J. — The  main  question  presented  is  whether  there 
was  any  evidence  to  justify  the  submission  of  the  case  to  the  jury, 
and  this  arises  upon  the  exception  to  the  denial  of  the  motion  for 
a  nonsuit,  made  on  the  ^und  that  it  did  not  appear  that  the 
defendants  sold  or  furnished  any  liquor  to  Shaw.  The  conclusion 
was  warranted  that  he  was  intoxicated  at  the  time  in  question^ 
and  that  the  intoxicating  liquor  which  caused  or  contributed  to- 
his  intoxication  was  sold  by  the  defendants,  and  that  the  plaint- 
iff's injury  was  in  consequence  of  such  intoxication.  The  right 
of  action  in  this  class  of  cases  is  dependent  upon  the  statute, 
which  provides  that  "  every  *  *  *  person  who  shall  be  injured  ia 
person  *  *  *  by  any  intoxicated  person,  or  in  consequence 
of  the  intoxication  *  *  *  of  any  person,  shall  have  a  right 
of  action  in  his  or  her  name  against  any  person  or  persons  who- 
shall,  by  selling  or  giving  away  intoxicating  liquors,  have  caused 
the  intoxication,  in  whole  or  in  part,  of  such  person  or  persona" 
Laws  1878,  chap.  646. 

The  purpose  of  this  statute  was  to  place  the  responsibility  for 
the  injurious  consequences  to  others  than  the  intoxicated  persork 
upon  those  who  should  furnish  the  liquor  which  produced  the  in- 
toxication of  the  person  by  whom,  while  in  and  by  reason  of  that 
condition,  or  in  consequence  of  it,  the  injury  should  be  caused  or 
suffered.  This  obligation  is  one  of  the  incidents  imposed  hj 
statute  upon  the  liquor  traffic.  The  question,  when  it  arises,  is- 
not  one  of  care  or  diligence  on  the  part  of  the  seller,  but  is  simply 
one  of  cause  and  effect  And  as  has  been  said  by  this  courts 
while  the  statute  should  not,  by  judicial  construction,  be  enlarged, 
it  should  be  interpreted  "  according  to  its  true  intent  and  mean- 
ing, having  in  view  the  evil  to  be  remedied  and  the  object  to  be 
attained."  Mead  v.  Stratton,  87  N.  Y.,  498.  And  that  "the 
legislature,  having  control  of  the  subject  of  the  traffic  in  the  use 
of  intoxicating  liquors,  may  make  such  regulations  to  j)revent 
the  public  evils  and  private  injuries  resulting  from  intoxication 
as  in  its  judgment  are  calculated  to  accomplish  this  end."  Beriholf 
V.  aReilly,  74  N.  Y.,  509,  524. 

The  statute  is  one  of  indemnity  for  consequences  that  may 
result  from  the  traffic  in  liquors,  consequences  attributable  to  in- 
toxication. But  to  charge  a  party,  within  the  meaning  of  the 
statute,  the  furnishing  the  liquor  by  him  must  be  in  whole  or  in 
part  the  proximate  cause  of  the  intoxication  to  which  the  injury 
complained  of  may  be  imputable.  And  for  that  purpose  the 
liquor  must  be  furnished  by  such  party  to  the  person  whose  in- 
toxication is  the  foundation  of  the  charge  of  hability  for  the  in- 
jury. In  the  present  case  the  liquor  was  sold  by  the  defendants  • 
and  the  question  is  whether  or  not  there  was  any  evidence  tha|, 
Edward  Shaw  was  a  party  to  the  purchase  of  it  He  did  no^ 
participate  openly  in  the  transaction  of  making  it,  but  it  is  in_ 
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sisted  on  the  part  of  the  plaintiff  that  the  inference  was  per- 
mitted that  ne  was,  in  fact,  a  participant  in  the  pur- 
chase made  by  one  William  Gaga  The  burden  was  with  the 
plaintiff  to  prove  that  such  was  the  fact  And  for  the  purpose 
of  proving  her  case  in  that  respect  she  relied  upon  tne  evi- 
dence of  those  persons,  by  which  it  appears  that  they  were  en- 
gaged as  employees  in  the  same  manufacturing  establishment  in 
the  city  of  Auburn  ;  that  on  Friday  before  the  Sunday  when  the 
calamity  occurred  Shaw  invited  Gage  to  go  with  him  to  Meridan 
the  next  Sunday,  provided  a  young  lady  did  not  do  so ;  that  they 
were  together  Saturday  evening  on  the  street,  and  as  they  came 
to  the  defendants'  liquor  store  Gage  went  in,  and  on  his  invitation 
Shaw  went  in  with  him ;  that  the  latter  stopped  inside  near  the 
door,  and  talked  with  a  person  there  while  Gage  proceeded  thirty 
or  forty  feet  farther  to  the  counter,  and  there  had  his  bottle  filled 
with  whiskey,  as  he  had  before  and  periodically  been  accus- 
tomed to  do;  he  paid  for  it,  and  they  both  went  out  together;, 
that  they  soon  parted,  and  went  to  their  homes ;  that  Shaw  re- 
peated the  invitation  to  Gage  to  go  with  him  to  Meridan  the  next 
day,  and  was  informed  by  the  latter  that  he  would  let  him  know 
in  the  morning.  It  does  not  appear  that  they  drank  any  of  the 
liquor  that  night,  or  that  Shaw  was  informed  by  Gage  of  his  pur- 
pose to  get  any  li<juor,  or  that  anything  was  said  on  the  subject 
that  evening  by  either  to  the  otner.  Nor  does  it  appear  that. 
Shaw  knew  the  purpose  for  which  Gage  went  into  the  defendants'" 
place,  unless  it  might  be  inferred  from  the  fact  that  it  was  a  liquor 
store.  The  next  morning  they  met  Shaw  procured  a  horse  and 
buggy,  and  they  together  went  to  Meridan ;  Gage  had  with  him- 
thebottle  of  liquor  purchased  the  night  before,  and  from  which 
they  drank  on  their  way  there.  On  their  arrival  at  Meridan  Guge 
left  the  buggy,  and  Shaw  took  in  a  Mr.  Brown,  and  with  him  in  it 
was  driving  at  the  time  the  collision  with,  the  carriage  in  which 
the  plaintiff  was  riding,  and  her  injury  as  the  consequence  oc- 
curred. It  is  quite  evident  from,  their  manner  of  testifying,  as  ap- 
pears by  the  record,  that  those  witnesses  had  no  desire  to  support 
lurtber  than  was  necessary  for  them  to  do  so  the  plaintiff  s  alleged 
cause  of  action.  And  there  may  have  been  some  reason  founded 
upon  speculation  to  apprehend  that  Shaw  understood  that  Gage 
intended  to  get  liquor  when  they  went  into  the  store,  and  that  he 
had  obtainea  it  when  they  departed,  but  those  facts,  or  that  it  was 
intended  for  their  use  on  the  trip  the  next  day,  does  not  appear 
by  any  evidence  to  that  effect  In  fact  the  evidence  of  the  wit- 
nesses was  that  it  was  not  definitely  concluded  until  Sunday  morn- 
ing that  Gage  would  go  with  Shaw  to  Meridaa 

The  fact,  as  claimed  on  the  part  of  the  plaintiff,  that  they  were 
unwilling  witnesses  did  not  furnish  any  evidence  in  support  of 
her  action,  although  it  might  aid  in  giving  construction  favorable 
to  the  plaintiff's  case  of  testimony  given  by  them  having  doubt- 
ful import  The  difficulty  is  that  there  was  no  evidence  to  the 
effect  or  Intimately  in  support  of  inference  that  Shaw  was  in 
any  sense  a  purchaser  or  in  any  manner  participated  in  the  pur- 
chase from  tne  defendants  of  the  liquor  which  produced  the  in- 
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toxication.  And  therefore  it  did  not  appear  that  the  intoxication 
of  Shaw  was  the  proximate  effect  of  the  act  of  the  defendants  in 
selling  the  liquor.  But  that  it  was  the  supply  to  him  by  Gage  of 
the  liquor  purchased  bj  tlie  latter  which  produced  the  intoxica- 
tion of  Shaw,  who  while  in  that  condition  and  in  consequence  of 
it  did  the  act  which  resulted  in  the  plaintijBE's  injury.  If  Gage 
had  been  driving  the  horae  at  the  time  and  the  accident  had  then 
occurred  as  it  did,  a  different  question  would  have  been  presented. 
Then  there  would  have  been  facts  to  support  a  recovery  against 
the  defendants.  It  not  appearing  that  the  defendants  were  re- 
sponsible for  the  intoxication  of  Shaw,  the  plaintiff  was  not  en- 
titled to  recover.  The  exception  to  the  denial  of  the  motion  for 
non-suit  was,  therefore,  well  taken. 

There  were  other  exceptions,  which,  in  the  view  taken,  require 
no  consideration. 

The  order  should  be  afl5rmed  and  judgment  absolute  directed 
for  the  defendants,  with  costa 

All  concur.  

James  Singleton  et  at,  Resp'ts,  v.  The  Phenix  iNa  Co., 

Applt' 

{Court  ofAppeaU,  Second  JHtdtion,  Filed  April  19, 189S,) 

1.  Insurance  (Marinb)— Fibb  caused  bt  ldcb. 

Defendant  insured  a  canal  boat,  with  the  privileffe  of  carrying  lime  In 
barrels,  acainst  the  usual  i)eril  of  inland  waters  ana  also  against  fire.  The 
boat  was  loaded  at  Troy  and  while  in  a  tow  at  Albany  was  discovered  to 
be  on  fire.  Barrels  of  Ume  on  deck  were  removed,  when  the  deck  was 
found  to  be  so  hot  that  farther  unloading  ceased.  The  boat  was  then 
scuttled.  The  captain  of  the  boat  and  his  son  testified  that  the  lime  was 
not  wet  when  loaded ;  that  the  hatches  were  carefully  closed  and  the 
barrels  on  deck  covered  with  canvas.  The  boat  was  built  in  1881  and  in 
good  repair.  HM,  that  a  nonsuit  was  error  and  the  court  was  not  justified 
upon  the  evidence  in  holding  that  the  slacking  was  caused  by  a  leak  mak> 
ing  the  boat  unseaworthy. 

2.  Sahb— Etidencb  of  fire. 

One  of  the  witnesses  testified  that  thev  found  several  pieces  or  heads  of 
barrels  Uiat  "were  burned  into  charcoal  like."  Held,  that  this  in  connec- 
tionwith  the  smoke  issuing  from  the  hold,  with  the  deck  so  hot  that  the 

Eitch  oozed  from  its  seams,  makes  it  reasonably  certain  that  a  fire  had 
roken  out  in  the  vessel  before  it  was  sunk,  which  was  the  proximate  cause 
of  the  loss. 

8.  Same— Total  loss— Abandonment. 

The  proof  was  that  on  May  9,  L.,  defendant's  agent,  was  notified  of  the 
loss  and  examined  the  wreck.  Mav  10th  the  captain  gave  him  a  verified 
statement  of  the  loss,  and  he  mailed  it  to  defendant  on  the  11th.  In  June« 
0.,  defendant's  adjuster,  wrote  to  L.  that  he  had  examined  the  wreck  and 
would  in  a  few  days  "pick  her  up,"  ».  e,,  raise  the  boat.  July  11,  plaint- 
iffs made  proof  of  loss  and  assigned  all  their  interest  in  the  boat,  which 
assignment  wss  delivered  to  and  retained  by  defendant  and  in  September 
the  captain  at  defendant's  request  verified  and  delivered  a  further  detailed 
statement  of  loss.  HM,  that  it  was  error  for  the  court  to  hold,  as  a  mat- 
ter of  law,  that  the  boat  had  not  been  abandoned  by  the  plaintiiSs  and  that 
the  defendant  had  not  accepted  the  abandonment. 

1  AfiElrming  82  St.  Bep.,  594. 
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Appeal  from  an  order  of  the  general  term  of  the  supreme  court 
in  the  third  judicial  department,  which  reversed  a  judgment  en- 
tered on  an  order  whicn  dismissed  the  complaint 

August  2,  1886,  the  defendant  insured  tne  canal  boat  "  Marj 
V.  Keenan  "  for  one  year  from  that  date  under  a  Uniform  Canal 
Hull  Policy,  valued  for  $1,200,  against  the  "  perils  *  *  *  of 
the  inland  lakes,  rivers,  canals  and  fires  that  shall  come  to  the 
damage  of  the  said  vessel,  or  any  part  thereof.  Excepting  all 
perils,  losses,  *  *  *  arising  from  want  of  ordinary  care  and 
skill  in  loading  and  stowing  the  cargo  of  said  vessel  From  rot- 
tenness, inherent  defects  and  other  unseaworthiness.  From  gang- 
ways and  openings  through  the  deck  or  sides  being  improperly 
secured  and  protected" 

The  policy  contained  the  privil^e  to  carry  lime  in  barrels.  At 
about  8  o'clock  a.  m.,  On  Fnday,  May  6,  1887,  the  captain  of  the 
boat  and  his  son  (who  constituted  the  crew)  began  loading  it  with, 
quick  lime  in  barrels  at  Green  Island,  which  is  on  the  Hudsoa 
nver  and  about  six  miles  north  of  Albany.  During  that  day  the 
hold  of  the  vessel  (except  the  forward  hatch)  was  filled,  the 
hatches  closed  and  one  car  load  placed  on  deck. 

On  the  next  day  at  about  four  o'clock  in  the  afternoon  the  boat 
was  completely  loaded.  Nearly  twentv-one  hundred  barrels  were 
taken  on  board,  about  nine  hundred  being  on  deck.  After  the 
loading  was  completed  the  boat  was  towed  to  Albany,  where  it 
arrived  about  six  o'clock  in  the  afternoon  of  Saturday,  and  was 
placed  in  a  tow  to  go  down  the  river.  Between  seven  and  eight 
o'clock  of  the  same  evening  the  captain  discovered  smoke  issumg 
from  the  hold  in  the  boat,  and  on  examination  it  was  found  that 
the  lime  was  slacking  and  had  engendered  so  much  heat  that  the 
deck  was  hot,  the  pitch  boiling  out  of  its  seams  and  crackling 
soonds  were  heard  m  the  hold.  The  boat  was  immediately  towed 
to  a  wharf  near  by  and  the  lime  on  deck  was  hurriedly  unloaded. 
The  boat  was  then  towed  a  short  distance  down  the  river  and 
sunk  in  water  about  seventeen  feet  deep  in  order  to  prevent  a  total 
loss  by  fire.  It  is  conceded  that  there  was  no  other  way  to  pre- 
vent the  total  destruction  of  the  boat  by  fire,  for  the  hot  slacking 
lime  could  not  be  removed,  and  the  use  of  water  in  the  open  air 
would  have  accelerated  chemical  action  instead  of  stopping  or 
retarding  it     The  fire  was  extinguished  when  the  boat  was  sunk. 

This  action  was  brought  November  1,  1887,  to  recover  the  sum 
for  which  the  boat  was  insured.  The  defendant  answered  that 
the  loss  did  not  occur  from  any  of  the  perils  insured  against,  and 
that  the  lime  was  loaded  in  a  rain  storm  and  became  saturated 
with  water  which  caused  the  lime  to  slack  and  started  the  fire. 
No  witnesses  were  sworn  in  behalf  of  the  defendant,  and  at  the 
close  of  the  plaintiflEs*  evidence  they  were  nonsuited,  upon  which 
a  judgment  was  entered,  and  which  was  reversed  by  the  geneml 
temi. 

Rkhard  L.  Hdnd^  for  app'lt ;  L.  M.  Brown,  for  resp'ta 

FoLLETT,  Ch.  J. — The  plaintiflEs  do  not  assert  that  the  loss  was 
occasioned  by  any  of  the  perils  insured  against  except  fire     The 
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<iefendant  insists  that  the  fire  was  caused  by  some  part  of  the 
lime  being  put  on  board  during  a  rain  storm,  and  that  the  defend- 
-ant  is  exempt  from  liability  under  the  clause  which  provides  that 
it  shall  not  be  liable  in  case  the  loss  arises  "  from  want  of  ordi- 
nary care  and  skill  in  loading  and  stowing  the  cargo  of  saiq 
vessel." 

The  captain  of  the  boat  and  his  son,  who  placed  the  cai^o  on 
board,  testified  that  the  lime  was  not  wet  while  it  was  being  trans- 
ferred from  the  cars  to  the  boat ;  that  the  hatches  were  cai-efully 
•closed  and  the  ban'els  on  deck  were  well  protected  by  canvas.  No 
evidence  was  given  which  tended  to  contradict  the  positive  testi- 
mony of  the  captain  and  his  son.  Under  this  state  of  the  proof 
the  circuit  court  could  not  properly  nonsuit  the  plaintiflFs,  on  the 
ground  that  the  boat  was  improperly  laden.  It  is  also  insisted 
by  the  defendant  that  if  the  lime  was  dnrand  in  good  order  when 
taken  on  board,  it  must  have  been  wet  by  means  of  a  leak  while 
the  boat  was  on  its  trip  from  Green  Island  to  Albany,  and  that, 
therefore,  the  boat  must  have  been  unseawoithy,  as  no  storm  was 
iencountered  and  no  accident  happened  during  the  trip.  The  un- 
disputed testimony  shows  that  tne  boat  was  built  in  1880  or  1881, 
had  been  kept  in  good  repair,  and  was  thoroughly  overhauled  and 
repaired  late  in  the  summer  before  the  los&  No  witness  testified 
to  the  existence  of  defects  in  the  boat,  and  there  is  no  evidence  o' 
unseaworthiness  unless,  as  the  defendant  contends,  they  are  in- 
ierrable  from  the  slacking  of  the  lime.  In  support  of  the  defend- 
jint*s  contention  we  are  referred  to  Van  WicJde  y.MecJianics'  Jc  T.Ins, 
Co,,  16  J.  &  S.,  96 ;  affirmed  97  N.  Y.,  850,  and  to  Berxvind  v. 
Oreenioich  Ins.  Co.,  114  id.,  281;  23  St  Eep,  98^  In  both  of 
these  cases  it  was  held  at  circuit  that  the  boats  were  unseaworthy 
when  they  left  their  ports.  The  reports  of  Van  Wickle's  case  do 
not  agree  as  to  the  circumstances  attending  the  losa  The  superior 
court  said  that  the  boat  sank  at  its  dock  after  a  voyage  occupying 
about  forty-eight  hours,  in  fine  weather  and  on  a  smooth  sea, 
having  encountered  no  sea  peril.  In  the  court  of  appeals  it  was  said 
that  within  twenty-four  hours  after  the  boat  b^an  its  voyage  it 
was  found  abandoned  by  its  master,  soon  went  down,  and  that  it 
bad  not  encountered  any  sea  peril  on  the  voyage.  In  Berwind's 
case  the  boat  was  being  towed  from  South  Amboj,  N.  J.,  to 
New  York  city,  and  when  a  few  hours  out  it  sank  ma  smooth 
sea,  without  having  met  with  any  accident  or  sea  peril.  In  both 
cases  the  plaintiflEs  tailed  to  show  that  the  loss  was  caused  by  any 
peril  insured  against  Those  boats  were  lost  by  leaks  large 
enough  to  sink  them  in  a  smooth  sea  and  in  fine  weather  a  few 
hours  after  leaving  port "  In  both  cases  it  was  well  held  that  it 
was  shown  that  thev  were  unseaworthy^  when  the  voyages  began. 
But  in  the  case  at  oar  there  is  no  evidence  that  the  slacking  of 
the  lime  was  caused  by  a  leak  in  the  boat  of  sufficient  size  to 
cause  it  to  be  unseaworthy,  or  that  it  was  caused  by  any  leak. 

When  the  boat  was  tested  after  it  was  discovered  to  be  on  fire, 
but  one  inch  of  water  was  found.  No  attempt  was  made  to  show 
what  care  the  lime  had  received  before  it  was  delivered  from  the 
cars,  and  some  of  it  may  have  been  sufficiently  wet  to  cause  it  to 
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begin  to  slack  before  it  was  loaded.  We  do  not  think  the  evi- 
'dence  justified  the  circuit  in  holding  that  the  slacking  was  caused 
by  a  leak  of  sufficient  size  to  make  the  boat  unseaworthy. 

Was  there  a  fire  on  board  the  boat  which  caused  its  loss  ?  In 
JV.  T  Ikcpress  Co.  v.  Traders'  Ins,  Co.,  132  Mass.,  877,  there  was 
an  insurance  against  loss  by  fire  on  goods  which  were  being  trans- 
ported by  a  steamboat  which  came  in  collision  with  another  boat, 
<^using  a  fire ;  the  boat  was  sunk  before  the  goods  insured  were 
injured  by  fire,  and  this  was  held  to  be  a  loss  covered  by  the  pol- 
icy. In  City  Fire  Ins.  Co.  v.  CorUeSj  21  Wend.,  367,  there  was  an 
insurance  on  goods  against  loss  by  fire.  The  building  in  which 
they  were  kept  was,  by  the  direction  of  the  city  authorities,  blown 
up  to  prevent  the  spread  of  a  conflagration.  It  was  found  as  a 
fact  that  the  building  would  have  been  burned  had  it  not  been 
destroyed ;  the  goods  insured  were  destroyed  by  the  explosion, 
and  it  was  held  that  the  insurer  was  liable  for  the  loss.  In  the 
case  at  bar  it  clearly  appears  that  the  boat  would  have  been  de- 
stroyed by  fire  had  it  not  been  sunk.  After  it  was  sunk  it  was 
found  that  the  sides  of  the  boat  looked  as  wood  does  after  it  has 
been  "  afire,  kind  of  black,  charred  like,  and  the  barrels  all  swelled 
up."  A  witness  who  examined  the  boat  about  the  middle  of  June 
i^vith  Mr.  Owen,  the  defendant's  agent,  testified :  *  At  the  time 
^r.  Owen  and  I  looked  into  the  boat  we  found  pieces  of  barrel 
like,  and  found  several  pieces  of  heads  of  barrels  that  were  burned 
into  charcoal  lika"  This  evidence,  which  was  unconti-adicted, 
clearly  shows  that  ignition  or  combustion  had  begun  before  the 
boat  was  sunk.  This  taken  in  connection  with  the  evidences  of 
fire  which  were  discovered  before  the  boat  was  sunk,  the  smoke 
issuing  from  the  hold,  with  the  deck  so  hot  that  the  pitch  oozed 
from  its  seams,  makes  it  reasonably  certain  that  a  fire  nad  broken 
out  in  the  vessel  before  it  wassunK,  and  which  was  the  proximate 
cause  of  the  loss.  As  was  well  said  in  Scripture  v.  Lowell  Mu- 
Xual  F.  Ins.  Co.y  64  Masa,  356-359,  "  it  may  well  happen  that  serious 
<lamage  within  the  scope  of  a  fire  pjolicy  shall  be  done  to  a  build- 
ing or  to  its  contents,  by  the  action  of  fire  in  scorching  paint, 
cracking  pictures,  glass,  furniture,  mantel  pieces,  and  other  objects, 
or  heating  and  thus  actually  destroying  many  objects  of  commerce, 
And  yet  sul  this  without  actual  ignition,  that  is,  visible  inflamma- 
tion.^'   . 

In  this  case  the  charred  wood  renders  it  reasonably  certain  that 
there  was  actual  burning  by  flame,  or  at  least  it  was  not  so  certain 
that  there  was  no  fire  that  the  circuit  was  authorized  to  so  decide 
as  a  matter  of  law.  May  Ins.,  §  402.  The  circuit  clearly  erred 
in  holding  that  the  evidence  of  burning  was  insufficient  to  justify 
the  submission  of  the  question  to  the  jury. 

Was  the  evidence  sufficient  to  warrant  the  juiy  in  finding  that 
the  plaintiffs  abandoned  the  boat  as  a  total  loss,  and  that  the  de- 
fendant accepted  of  the  abandonment?  On  May  9,  1887,  the  day 
bat  one  after  the  loss,  Mr.  Little,  the  agent  who  issued  the  policy, 
was  notified  of  the  accident,  and  on  the  same  day  examined  the 
wreck.  May  10th,  the  captain  of  the  boat  verified  a  statement  of 
St.  Bbp.,  Vol.  XLIV.        53 
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the  circumstances  of  the  loss  and  gave  it  to  the  defendant's  agent^ 
-who,  May  11th,  mailed  it,  with  a  full  statement  of  his  own  of  the 
condition  of  the  wreck,  to  the  defendant  These  statements  were- 
received  on  the  next  day  and  were  retained.  In  June,  Mr.  Little 
received  a  letter  from  Mr.  Owen,  defendant's  adjuster,  in  whick 
he  stated  that  he  had  examined  the  wreck,  and  that  he  would  re- 
turn to  Albany  in  a  few  days  and  "pick  her  up."  The  infonna- 
tion  contained  in  this  letter  was  communicated  to  plaintiflfe.  The 
term  "  pick  her  up "  was  testified  by  the  witn^ses  to  mean  to 
raise  the  boat  July  11, 1887,  the  plaintiffs  verified  formal  proofs- 
of  loss  and  executed  an  assignment  to  the  defendant  of  all  their 
interest  in  the  boat,  which  were  delivered  to  and  retained  by  the 
insurer.  September  5,  1887,  the  captain,  at  the  defendants  re- 
quest, verified  and  delivered  to  it  a  further  detailed  statement  of  the 
losa  There  is  no  evidence  that  the  defendant  did  not  authorize  Little 
to  act  as  its  agent  in  this  matter,  but,  on  the  contrary,  it  appears 
that  they  paid  the  expenses  which  he  incurred  in  the  examina- 
tion of  the  wreck.  Under  this  state  of  the  proofa,  it  was  error 
for  the  circuit  to  hold,  as  a  matter  of  law,  that  the  boat  had  not 
been  abandoned  by  the  plaintiffs,  and  that  the  defendant  had  not 
accepted  of  the  abandonment 

Tne  order  should  be  affirmed  and  judgment  absolute  rendered 
against  the  appellant,  with  costs. 

All  concur,  except  Landon,  J.,  not  sitting. 


J.   Feedbbick  Andrews,  App'lt,  v.  The  Day  Button  Co.^ 

Resp^' 

(Churt  of  Appeals,  Second  Divinon,  Filed  April  19,  JS9S.) 

1.  FntTURBS— Landlord  a»d  tenant. 

Plaintiff  leased  a  factory,  engine,  etc.,  to  a  corporation,  with  the  usual: 
coTenant  that  the  lessee  would  not  make  any  alteration.  The  engine  be- 
ing dangerous,  the  lessee  applied  to  plaintiff  to  induce  him  to  enter  into 
an  arrangement  to  share  the  expense  of  putting  in  a  new  one,  and  not  ob> 
taining  his  assent  the  lessee  assumed  the  right  to  take  out  the  old  engine 
and  put  in  a  new  one  in  its  place.  Held,  that  the  lessee  had  no  design  of 
attaching  the  engine  to  the  freehold,  but  intended  to  remove  it  on  the  de> 
termination  of  the  lease,  and  was  justified  in  so  doing. 

2.  8amb. 

The  substitution  of  the  new  engine  for  use  in  the  place  of  the  old? 
was  not  necessarily  an  alteration  or  change  of  the  nature  of  the  premises^ 
in  any  substantial  respect,  and  there  was  no  legal  obligation  to  necessarilv 
charge  the  lessee  by  unplication  with  the  terms  or  conditions  upon  whim 
plaintiff  assumed  to  consent  to  the  change. 

(Parker  and  Landon,  JJ.,  dissent.) 

Appeal  from  judgment  entered  on  order  of  the  general  term 
of  the  supreme  court  in  the  second  judicial  department,  affirming 
judgment  entered  upon  decision  of  the  special  term  in  favor  of 
the  defendant 

The  relief  sought  by  the  action  was  that  the  defendant  be 
restrained  from  removing  an  engine  from  certain  premises  which, 
the  plaintiff  had,  by  lease  of  date  March  26,  1886,  demised  to 

>  Affirming  29  St.  Rep.,  648. 
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The  Fox  Changeable  Button  Company  for  the  term  of  five  years 
and  six  months  from  the  first  of  the  then  following  April  And 
the  lease  contained  a  covenant  on  the  part  of  the  lessee  that  it 
-would  not  make  any  alteration  in  the  premises  without  the  consent 
of  the  plaintiflf,  **  under  the  penalty  of  forfeiture  and  damages.'' 
The  demised  premises  consisted  of  a  brick  factory,  an  engine  and 
boiler  house,  in  which,  and  covered  by  the  lease,  were  boilers, 
-engine,  grinding  mills,  shafting  and  steam  pumps. 

The  lessee,  soon  after  the  commencement  of  the  term,  took  out 
the  engine  and  put  a  new  one  in  its  place  to  operate  the  machin- 
ery. The  defendant  afterwards  acquired  by  purchase  the  rights 
of  the  lessee  in  the  demised  premises  and  title  to  its  personal 
property  therein.  And  before  the  commencement  of  the  action 
the  defendant  had  threatened  to  remove  the  engine  so  put  in  there 
by  the  lessee. 

Michael  H.  Cardozo^  for  app'lt ;  CKbson  Putzel,  for  resp't 

Bradley,  J. — The  action  was  founded  upon  the  charge  that 
the  lessee  had  no  right  to  remove  the  old  engine  anci  substitute 
the  new  one  without  the  permission  of  the  plaintiff ;  that  his  con- 
sent was  given  upon  the  condition  that  the  new  engine  should  be- 
long to  him ;  ana  that  the  old  engine  was  taken  out  and  the  new 
one  put  in  pursuant  to  such  consent  If  the  evidence  required 
the  adoption  of  those  propositions  the  plaintiff  was  entitled  to  the 
relief  sought  by  the  action.  But  the  trial  court  refused  to  find 
that  the  lessee  made  such  removal  and  substitution  pursuant  to 
the  permission  of  the  lessor,  and  to  such  refusal  exception  was 
taken.  This  was  an  important  question  of  fact.  And  on  that 
subject  evidence  on  the  part  of  the  defendant  was  to  the  effect 
that  the  engine  in  the  building  at  the  time  of  the  demise  was  un- 
sound, worn  out  and  dangerous  to  use ;  that  the  plaintiff  was  ad- 
vised of  its  condition  and  requested  to  make  an  arrangement  to 
share  with  the  lessee  the  expense  of  taking  it  out  and  putting  a 
new  one  in  its  place ;  that  he  declined  to  do  so,  and  that  the 
lessee  thereupon  concluded  to  do  it  and  advised  the  plaintiff  by 
letter  that  it  should  remove  the  old  engine,  protect  it  from  the 
weather,  leave  it  upon  the  premises  and  substitute  one  of  its  own 
to  use  in  place  of  it..  A  few  days  after  this  communication  was 
made  to  the  plaintiff  the  lessee  received  from  him  a  letter  as 
follows: 

"  New  York,  April  6,  1886. 
^*  Jfie  Fox  Changeable  Button  Company  : 

"Gentlemen. — In  regard  to  engine  in  my  factory  at  Astoria, 
I  have  no  objection  to  your  exchanging  it  for  a  smaller  one,  pro- 
viding you  place  the  engine  which  you  receive  on  same  founda- 
tion ana  give  me  a  receipted  bill  for  new  engine. 

"  1  am  yours,  truly, 

"J.  F;  Andrews" 

The  old  engine  was  by  the  lessee  afterwards  taken  out,  placed 
under  cover  in  the  ynrd  of  the  premises,  and  the  new  one  placed 
on  the  foundation  which  had  supported  the  one  removed.  There 
was  no  express  4igreement  of  the  lessee  to  vest  in  the  plaintiff  title 
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to  the  new  engine.  But  it  is  ai^ed  that  the  consent  of  the- 
plaintiff  was  essential  to  the  ri^ht  to  do  what  was  done  in  that, 
respect,  and,  therefore,  a  promise  on  the  part  of  the  lessee  to 
comply  with  the  condition  upon  which  the  permission  of  the 
plaintiff,  as  expressed  in  his  letter,  was  given,  was  necessarily 
implied.  This  would  be  so  if  the  lessee  must  be  deemed  to  have 
accepted  the  terms  upon  which  the  plaintiff's  consent  appeared  by 
his  letter  to  have  been  civen.  Then  there  would  have  arisen  a 
contract  rendered  effectual  by  performance;  L'Amorfux  v.  Qouldy 
7  N.  Y.,  349;  WilleUs  v.  Sun  MuL  Ins.  Co.,  45  id.,  45 ;  Whiie  y. 
Baxter,  9  J.  &  S.,  358  ,  71  N.  Y,  254 

The  doctrine  of  those  cases  is  that  a  promise  without  mutuality 
may  be  supported  by  subsequent  performance  of  that  in  consid- 
eration of  which  "the  promise  was  made. 

In  the  present  case  there  was  no  promise  in  fact  of  the  lessee  tcr 
give  the  plaintiff  the  benefit  of  the  title  to  the  new  engine,  but 
the  express  declaration  of  the  representative  of  the  lessee  may 
have  been  construed  as  repugnant  to  the  implication  of  a  promise 
to  do  so.  And  in  such  case  the  law  will  imply  a  promise  only 
when  there  is  a  legal  duty  or  obli^tion  to  support  it  Whitings 
V.  Sullivan,  7  Mass.,  107 ;  Central  Biidge  Corj^,  v.  AbboU,  4  Cush.y. 
473  ;  Earle  v.  Ccbum,  130  Mass.,  596.  And  it  may  be  added  that^ 
as  a  rule,  when  the  owner  of  property  having  the  rightful  pow^r 
to  withhold  it  and  its  use  prescribes  the  terms  upon  which  it  may 
be  taken,  appropriated  or  used  bv  another,  who  takes  it  advised 
of  the  terms,  the  latter  will  be  deemed  to  have  acquiesced  and 
may  be  charged  with  the  promise  to  comply  with  them.  The 
plaintiff's  proposition  is  that  the  lessee  had  no  right  without  his 
consent  to  remove  the  one  and  substitute  the  other  engine,  and 
having  applied  to  the  plaintiff  for  permission,  which  was  granted 
upon  terms,  the  lessee  must  be  deemed  to  have  proceeded  pursuant 
to  the  right  so  given,  and,  as  the  consequence,  ne  took  titla 

This  view  is  plausible,  and  apparently  forcible.  The  evidence^ 
however,  on  the  part  of  the  defendant  tends  to  prove  that  the 
lessee  did  not  apply  to  the  plaintiff  for  his  consent  to  make  the 
change,  but  simply  to  induce  him  to  enter  into  an  arrangement  to- 
share  the  expense  of  putting  in  the  new  engine ;  and  that  not 
obtaining  the  plaintiff's  assent  to  do  so,  the  lessee  assumed  the 
right  to  take  out  the  old  engine,  put  in  a  new  one  in  its  place  and 
retain  title  to  the  latter.  And  the  trial  court  accordingly  foundi 
that  the  lessee  had  no  design  or  intention  at  any  time  of  attaching 
the  engine  to  the  freehold,  but  on  the  contrary  the  intention  of 
the  lessee  at  the  time  of  placing  it  in  the  engine  house  was  U> 
remove  it  on  the  determination  of  the  lease.  This  finding  was 
warranted  by  evidence,  and  whether  it  is  effectual  to  support  the 
defendant's  claim  of  title  to  the  engine  becomes  a  question  of 
law.  As  between  landlord  and  tenant,  the  latter,  except  so  far  as 
his  rights  are  limited  by  the  lease,  is  at  liberty  to  erect  structures 
fpr  the  purposes  of  carrying  on  his  legitimate  business  upon  the 
demised  premises  and  remove  them  within  the  term,  unless  the 
effect  will  be  to  commit  waste  or  to  do  serious  injury  to  the 
realtv.      2  Kent's  Com.,  345;   Miller  v.   Plumb,  6  Cow.,  665  f 
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Ombony  v.  Jones^  19  N.  Y.,  234  ;  Ohhe  Marble  Mills  Co.  v.  Quinn^ 
76  id,  23 ;  Kelsey  v.  Durhee,  33  Barb.,  410 ,  IVapper  v.  Harter, 
2  0.  &  M.,  153. 

The  covenant  of  the  lessee  that  he  would  not  make  any  altera- 
tion in  the  premises  without  the  consent  of  the  landlord,  was  only 
an  undertaking  imposed  by  law,  which  is  to  the  effect  that  any 
material  and  substantial  change  or  alteration  of  the  nature  of  the 
property  is  waste.  Agate  v.  Lotvenbeiuy  57  N.  Y.,  604.  And  it 
IS  such,  although  it  may  not  in  its  consequences  be  prejudicial  to 
the  landlord.  The  expression  of  the  chancellor  on  the  subject  in 
Winship  V.  PiUSj  3  Paige,  259,  was  that  the  tenant  has  no  right 
*'  to  make  improvements  or  alterations  which  will  materially  and 
permanently  change  the  nature  of  the  property  so  as  to  render  it 
inapossible  for  him  to  restore  the  same  premises  substantially  at 
the  expiration  of  the  term." 

The  substitution  of  the  new  engine  for  use  by  the  tenant  in  place 
of  the  old  one,  and  the  suspension  during  that  time  of  the  use  of  the 
latter,  was  not  necessarily  an  alteration  or  change  of  the  nature  of 
the  preniises  in  any  substantial  respect.  The  tenant  clearly  had 
the  right  to  place  a  new  engine  upon  another  foundation  if  room 
permitted  it,  and  to  allow  the  old  one  to  remain  idle.  And  in 
such  case  the  right  of  the  tenant  to  take  away  the  one  so  placed 
there  would  have  been  clear. 

There  was  evidence  to  the  effect  that  the  old  engine  was  in  no 
condition  for  use  with  safety,  and  that  it  was  essentially  useless 
for  the  purposes  of  the  business  of  the  factory.  And  the  find- 
ings of  the  court,  supported  by  evidence,  were  to  the  effect  that 
the  old  enrine  was  so  affixed  to  the  foundation  on  which  it  rested 
that  it  could  be  removed  from  it  and  from  the  engine  house,  and 
the  new  engine  taken  in  and  substituted  for  it  without  injury  to 
either  the  foundation  or  the  building.  And  the  conclusion  was 
permitted  by  the  evidence  that  it  was  so  done  as  to  produce  no 
injury  to  the  premises  or  to  the  engine  so  taken  out  It  would, 
therefore,  seem  to  follow  that  no  substantial  alteration  was  made 
in  the  situation,  condition  or  nature  of  the  premises,  but  that  on 
removal  of  the  new  engine  the  old  one  could  be  restored  to  the 
foundation  from  which  it  was  taken.  In  this  view  there  was  no 
legal  obligation  to  necessarily  charge  the  lessee  by  implication 
with  the  terms  or  conditions  upon  which  the  plaintiff  assumed  to 
consent  to  the  removal  of  the  old  engine  and  the  substitution  of 
the  new  one  by  the  lessee.  And  as  the  latter  did  not,  in  fact, 
accede  to  the  terms  which  the  plaintiff  sought  to  impose,  but  pro- 
ceeded upon  the  declared  purpose  to  the  contrary,  the  plaintiff 
took  no  title  to  the  engine  m  question. 

The  determination  of  the  trial  court  of  the  questions  of  fact 
founded  upon  conflicting  evidence  must,  for  the  purposes  of  thiji 
review,  be  deemed  conclusive. 

None  of  the  exceptions  were  well  taken.  The  judgment  should 
be  affirmed. 

Judgment  affirmed,  with  costs. 

All  concur,  except  Parker  and  Landon,  JJ.,  dissenting. 
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Maria  L.  Daly,  Eesp%  v.  John  S.  Wise,  Applt* 

(Court  of  Appeals,  Second  Division,  Filed  April  19,  189S,) 

1.  Landlord  and  tenant—Lease— Unsanitary  condition. 

In  case  tne  whole  of  an  unfurnished  dwelling  is  leased  for  a  definite 
term,  under  a  single  contract  which  contains  no  covenant  that  the  prem- 
ises are  in  good  repair,  or  that  the  lessor  will  put  or  keep  them  so,  tlie  law 
does  not  imply  a  covenant  on  the  part  of  the  lessor  that  the  dwelling  is 
without  inherent  defects  rendering  it  unfit  for  a  residence. 

a  Same. 

In  an  action  for  rent  where  the  tenant  had  Ihrown  up  the  house  on  ac> 
count  of  its  unsanitary  condition,  the  defendant  testified  that  when  he  first 
went  to  the  house  with  the  plaintiff's  aeent  **  I  complained  to  him,  at  the 
time,  that  I  thought  some  of  the  plumbing  looked  old.  He  said  that  Mrs. 
Daly  was  very  snff,  determined  not  to  put  in  any  new;  that  it  was  all  in 
ffood  condition;  that  they  had  fixed  it  as  they  thought  it  ought  to  be." 
It  was  not  shown  that  the  landlord  or  agent  knew  that  the  representations 
were  false,  or  that  the  plumbing  was  out  of  order  and  fraudulently  con- 
cealed the  fact.  Held,  that  this  takes  the  case  out  of  the  rule  which 
makes  the  owner  liable  for  fraudulently  representing  that  the  dwelling  was 
in  good  condition,  and  the  defendant  could  not  escape  liability  for  rent 
on  the  ground  that  the  law  implied  a  covenant  that  the  dwelling  was  fit 
for  hamtation. 

Appeal  from  a  judgment  of  the  general  term  of  the  court  of 
common  pleas  of  the  city  of  New  York,  which  affirmed  a  judg- 
ment entered  on  a  verdict  directed  for  the  plaintiflE. 

September  27,  1888,  the  litigants  entered  into  a  written  lease 
by  wnich  the  plaintiflE  let  to  the  defendant  an  unfinished  dwell- 
ing, known  as  334  West  Fifty-eighth  street  in  the  city  of  New 
York,  for  one  year  from  October  15,  1888,  for  $1,800,  payable 
$150  October  15,  1888,  and  a  like  sum  on  the  16th  day  of  each 
succeeding  month.  The  lease  contained  no  covenant  m  respect 
to  the  then  condition  of  the  house,  nor  that  the  lessor  should  put 
or  keep  it  in  repair.  November  15,  1888,  the  defendant  b^an  to 
occupy  the  premises,  paid  the  rent  for  four  months,  until  Janu- 
ary 15,  1889,  and  continued  in  occupation  until  February  2, 
1889,  when  he  abandoned  them  because  of  their  unsanitanr 
condition  arising  from  defective  plumbing.  February  4,  1890, 
this  action  was  begun  to  recover  the  sums  due  by  the  terms 
of  the  lease  on  the  15th  days  of  February,  March,  April  and 
May,  1889,  six  hundred  dollars  in  all,  vith  interest  The 
defendant  answered  that  he  was  induced  to  enter  into  the 
lease  by  the  oral  representation  of  the  plaintiflfs  agent, 
"  that  the  building  on  said  premises  was  properly  constructed  and 
in  thorough  repair,  the  more  especially  in  the  matter  of  plumbing 
and  sanitary  arrangements ;  ana  that  this  defendant  signed  said 
lease,  relying  upon  the  faith  of  said  representation  so  made  as 
aforesaid."  It  was  also  alleged ;  '^  That  when  defendant  entered 
into  possession  of  said  premises  it  was  discovered  that  said  repre- 
sentations were  untrue,  and  that  said  premises  were  unfit  for  the 
purposes  of  a  residence,  in  that  there  existed  hidden  defects  in  the 
plumbing  and  construction  of  the  sewer  and  other  PJpes,  and  the 
sanitarian  arrangements  in  the  buildings  thereon.     Tnat  such  de- 

>  Affirming  88  St.  Rep.,  1087. 
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fects  were  concealed  from  view  and  were  not  discovered  until  the 
effect  thereof  became  apparent  in  the  health  of  the  defendant's 
family.  That  by  reason  of  said  defects  the  said  building  became 
charged  with  sewer  gas  and  other  foul  and  poisonous  odors, 
thereby  causing  the  defendant,  his  wife,  children  and  servants  to 
become  sick  and  in  gi-eat  danger  of  death,  and  they  so  continued 
sick  and  in  danger  until  the  defendant  was  evicted  from  said 
premises,  as  hereinafter  set  out** 

At  the  close  of  the  evidence  neither  party  asked  to  have  any^ 
question  of  fact  submitted  to  the  jury,  but  each  moved  that  a 
verdict  be  directed  in  his  or  her  favor.  The  defendant's  motion 
was  refused  and  he  excepted,  but  the  plaintiff's  motion  was  granted, 
and  the  defendant  again  excepted.  No  other  exceptions  are  con- 
tained in  the  record,  and  the  only  questions  reviewable  in  this 
court  are  those  presented  bv  the  two  exceptions  mentioned.  A 
judgment  was  entered  on  the  verdict  for  the  plaintiff,  which  was 
affirmed  at  general  term.  No  opinion  was  written,  but  the  case 
was  decided  upon  the  opinion  of  the  same  court,  15  Daly,  431 ; 
28  St  Rept,  424,  in  another  action  arising  over  the  same  lease. 

John  iS  Wise,  for  app'lt ;  Bobert  Sturges,  for  resp't 

FoLLETT,  Ch.  J. — In  case  neither  party  requests  to  have  any 
qifestion  of  fact  submitted  to  the  jury,  but  each  asks  that  a  ver- 
dict be  directed  in  his  favor,  the  court  is  authorized  to  determine 
the  fact  in  issue,  and  upon  appeal  the  disputed  facts  are  deemed 
to  have  been  determined  in  favor  of  the  party  for  whogi  the 
verdict  is  directed  Kiriz  v.  Peck,  113  N.  Y.,  222  ;  22  St  Rep., 
783 ;  DiUon  v.  Cockcroft,  90  N.  Y.,  649  ;  Provost  v.  McEncroe,  102 
id.,  650.  This  case  must  be  determined  upon  the  theory  that  all 
the  disputed  facts  have  been  found  in  favor  of  the  plaintiff 

In  case  the  whole  of  an  unfurnished  dwelling  is  leased  for  a 
definite  term,  under  a  single  contract  which  contains  no  covenant 
that  the  premises  are  in  good  repair,  or  that  the  lessor  will  put  or 
keep  them  so,  the  law  does  not  imply  a  covenant  on  the  part  of 
the  lessor  that  the  dwelling  is  without  inherent  defects  rendering 
it  unfit  for  a  residence.  Franklin  v.  Brovmy  118  N.  Y,,  110  ;  27 
St  liep.,  955.  In  Smithy.  Marrable,  11  M.  &  W.,  5,  a  contrary 
rule  was  laid  down  bj  Baron  Parke.  That  case  arose  out  of  a 
contract  to  let  a  furnished  dwelling  for  six  weeks  at  eight  guineas 
per  week.  The  tenant  moved  in,  but  found  th^  house  so  infested 
with  bugs  that  it  was  uninhabitable,  and  at  the  end  of .  the  first 
week  left,  paying  the  rent  for  that  week.  In  an  action  brought^ 
it  was  hela  in  the  opinion  delivered  by  Baron  Parke,  concurred 
in  by  Barons  Alderson  and  Gumey,  "  that  if  the  demised  premi- 
ses are  incumbered  with  a  nuisance  of  so  serious  a  nature  that  no 
person  can  reasonably  be  expected  to  live  in  them,  the  tenant  is 
at  liberty  to  throw  them  np.  This  is  not  the  case  of  a  contract  on 
the  part  of  the  landlord  that  the  premises  were  free  from  this  nui- 
sance ;  it  rather  rests  in  an  implied  condition  of  law,  that  he  un- 
dertakes to  let  them  in  «  habitable  state." 

Chief  Baron  Abinger  concurred  upon  the  ground  that:  "A 
man  who  lets  a  ready  furnished  house  surely  does  so  under  the* 
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implied  condition  or  obligation,  call  it  which  you  will,  that  the 
house  is  in  a  fit  state  to  be  inhabited." 

The  opinion  of  Baron  Parke  was  rested  on  the  authority  of 
Edwards  V.  Etheringion,  Ry.  &  M.,  268 ;  S.  G,  7  D.  &  R,  117,  and 
Collins  V.  Barrow^  1  M.  &  Rob.,  112,  both  of  which  cases,  together 
with  Salisbury  v.  Marshal,  4  C.  &  P.,  65,  are  expi-essly  overruled 
by  Hart  v.  Windsor,  12  M.  &  W.,  68,  in  which  Parke,  B.,  said : 
"  We  are  under  no  necessity  of  deciding  in  thepresentcase  whether 
that  of  Smith  v.  Afarrable  be  law  or  not  It  is  distinguishable 
from  the  present  case  on  the  ground  on  which  it  was  put  by  Lord 
Abinger,  Doth  on  the  argument  of  the  case  itself,  but  more  fully 
in  that  of  SuUon  v.  TempU,  12  M.  &  W.,  52,  for  it  was  the  case 
of  a  demise  of  a  ready  furnished  house  for  a  temporary  residence 
at  a  watering  place.  It  was  not  a  lease  of  real  estate  merely. 
But  that  case  certainly  cannot  be  supported  on  the  ground  on 
which  I  rested  my  judgment" 

Smith  V.  Mairable  was  decided  at  Hilary  term,  1843,  and 
Hart  V.  Windsor,  and  Sutton  v.  Temple,  at  Michaelmas  term  of  the 
same  year.  The  rule  laid  down  in  iSmith  v.  Marrahh,  by  Abin- 
ger, B.,  as  applicable  to  furnished  houses,  has  been  followed  in 
Campbell  v.  Xord  Wenlock,  4  F.  &  R,  716 ;  and  Wilson  v.  Eattm,  L. 
R,  2  Exch.  Div.,  386,  but  the  rule  as  stated  by  Parke,  B.,  has  not 
been  followed  in  England  or  in  this  state.  Franklin  v.  Brown,  118 
N. Y.,  110 ;  27  St  Rep.,  955.  The  defendant  caiinot  escape  liability 
•for  rent  on  the  ground  that  the  law  implied  a  covenant  that  the 
dwelling  was  fit  for  habitation. 

Is  the  evidence  contained  in  the  record  sufficient  to  have  re- 
quired the  trial  court  to  have  held,  as  a  matter  of  law,  that  the 
plaintiff  fraudulently  represented  that  the  dwelling  and  its  fix- 
tures were  in  ^ood  conaition,  or  that  she  fraudulently  concealed 
from  the  plaintiff  the  fact  that  it  was  in  an  unsanitary  condition  7 

In  case  the  owner  of  a  dwelling  knows  that  it  has  secret  de- 
fects and  conditions  rendering  it  unfit  for  a  residence,  and  fraud- 
ulently represents  to  one  who  becomes  a  tenant  that  the  defects 
and  conditions  do  not  exist,  or  if  he  fraudulently  conceals  their 
existence  from  him,  the  lessee,  if  he  abandons  the  house  for  such 
cause,  will  not  be  liable  for  subsequently  accruing  rent  Wallace 
V.  Ltni,  1  Daly,  481 ;  Jackson  v.  Udell,  12  id.,  845 ;  Rhinelander  v. 
Seaman,  18  Abb.  N.  C,  455 ;  Cesar  v.  Karutz,  60  N.  Y.  229.  In 
the  case  at  bar  the  defendant  testified,  and  in  this  he  was  not  con- 
tradicted, that  when  he  first  went  to  the  house  with  the  plaintiff's 
agent,  he  said :  "I  complained  to  him  (the  agent)  at  the  time  that 
I  thought  some  of  the  plumbing  looked  old.  He  said  that  Mrs. 
Daly  was  very  stiff,  determined  not  to  put  in  any  new ;  that  it 
was  all  in  good  condition ;  that  they  had  fixed  it  as  they  thought 
it  ought  to  be,"  This  is  the  only  representation  which  was  made 
by  the  plaintiff,  or  her  agent,  in  respect  to  the  sanitary  condition 
oi  the  dwelling.  It  was  not  shown  that  the  plaintiff  or  the  a^ent 
knew  that  the  representations  were  false,  or  that  the  plumbing 
was  out  of  order,  and  fraudulently  concealed  the  fact  This  takes 
the  case  oilt  of  the  rule  above  referred  to  in  respect  to  the  owner's 
liability  in  case  he  fraudulently  misrepresents  the  condition  of  the 


Digitized  by  VjOOQIC 


Ct  App.]     Enoch  Morg-an  s  Sons  Co.  v.  Smith  et  al  425 

dwelling,  or,  knowing  that  it  is  in  bad  condition,  fraudulently 
conceals  the  fact  from  the  person  who  becomes  the  lessee. 

Is  the  plaintiflE  liable  for  having  stated  that  a  material  fact 
existed  which  did  not  exist,  i,  e.,  that  the  plumbing  was  in  good 
order,  upon  the  theory  that  she  was  bound  to  know  whether  or 
not  the  statement  was  true. 

In  case  a  party,  for  the  purpose  di  inducing  another  to  contract 
with  him,  states,  on  his  personal  knowledge,  that  a  material  fact 
does  or  does  not  exist,  without  having  knowledge  whether  the 
statement  is  true  or  false,  and  without  having  reasonable  grounds 
to  believe  it  to  be  true,  he  is  liable  in  fraud  if  the  statement  is  relied 
on  and  is  subsequently  found  to  be  false,  although  he  had  no 
actual  knowledge  of  the  untruth  of  the  statement  BenneU  v. 
Judson,  21  K  Y.,  288 ;  Afarsh  v.  Falker,  40  id.,  662 ;  Oberlander 
v.  Spiess,  45  id,  175 ;  Wakeman  v.  Dalley,  51  id.,  27  ;  2  Pom.,  Eq. 
Juria,  §§  887,  888;  Story's  Eq.  Juris.,  §  198.  It  does  not 
appear  that  the  plumbing  had  not  been  fixed  as  stated,  nor  that 
the  statement  that  "  it  was  all  in  good  condition ''  was  made  without 
actual  or  supposed  knowledge  of  its  condition,  nor  that  it  was 
made  in  bad  faith,  and  we  think  the  case  does  not  fall  within  the 
principle  of  the  authorities  last  cited  The  defendant  cannot 
escape  liability  on  the  ground  that  the  statement  of  the  agent 
amounted  to  a  warranty,  because  it  is  not  so  pleaded  in  the  answer. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.  

Enoch  Morgan's  Son's  Company.  App'lt,  v.  George  Waldo 
Smith  d  al,  Eesp'ts.' 

(Court  of  Appeals,  Second  Division;  Filed  April  19,  189 f,) 

1.  CoNTBACT— Evidence — CouNTERCLAnc. 

By  a  contract  between  the  parties  defendants  were  to  have  a  bonus  In 
case  their  sales  of  plaintifTs  goods  exceeded  those  of  the  year  before,  but 
such  bonus  was  to  be  forfeited  if  they  violated  certafn  conditions.  A  claim 
for  such  bonus  being  set  up  as  a  counterclaim  herein,  plaintiff  replied,  al- 
leging a  forfeiture.  Upon  the  close  of  defendants'  evidence,  offered  to 
establish  performance  on  their  part',  plaintiff's  motion  to  dismiss  the 
counterclaim  on  the  ^ound  that  they  had  failed  to  show  compliance  with 
the  condition  of  the  agreement  was  denied.  Held,  error;  that  defendants' 
proof  failed  to  show  the  price  at  which  they  had  sold  the  goods  or  the 
credit  given  customers,  both  of  which  were  fixed  by  the  agreement  in 
question,  and  were  essential  to  their  right  to  recover,  and  without  some 
evidence  upon  them  no  cause  of  action  was  established. 

8.  Samb. 

Letters  by  defendants  to  plaintiff  containing  statements  to  the  effect  that 
defendants  had  kept  the  contract  in  good  faith  and  had  sold  the  goods  at 
full  price  and  without  reduction  or  rebate  are  not  admissible  as  proof  of 
the  performance  of  the  contract. 

(Landon,  J. ,  dissents.) 

Appeal  from  a  judgment  of  the  general  term  of  the  court  of 
common  pleas  of  the  city  of  New  York,  affirming  a  judgment 
entered  uoon  the  verdict  of  a  jury. 

Chas,  Steele,  for  applt ;  James  A.  Seaman,  for  resp'ts. 

I  Reversing  27  St.  Rep.,  799. 
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Brown,  J. — ^This  appeal  presents  the  question  of  the  sufficiency 
of  proof  to  establish  a  counterclaim  asserted  by  the  defendants 
against  the  plaintifiE. 

The  counterclaim  arose  upon  the  alleged  performance  of  a  con- 
tract between  the  parties,  which  was  contained  in  a  letter  addressed 
by  the  plaintiff  to  the  defendants,  the  material  part  of  which  is  as 
follows : 

"New  York,  April  28,  1887. 
"  jMessrs,  Smith  &  Silk, 

**  Gentlemen — Your  purchases  of  Sapolio  during  the  year  1886 
were  equivalent  to  eight  hundred  ana  ninety  cases  of  one-half 
gross  each.  In  order  to  more  fully  interest  you  and  encourage  a 
larger  sale  we  will  pay  you  *  ♦  *  one  dollar  for  each  half 
gross  case  and  fifty  cents  for  each  quarter  gross  case,  you  may 
purchase  for  direct  shipment  during  the  year  1887,  in  excess  of 
the  number  of  cases  mentioned  above,  provided  you  sign  and 
strictly  adhere  to  the  terms  of  the  enclosed  agreement,  and  pro- 
vided also  that  your  purchases-are  only  for  vour  legitimate  wants 
in  the  ordinary  course  of  your  dealings  with  the  retail  trade. 
"  Yours  truly, 

"Enoch  Morgan's  Son's  Co." 

The  agreement  referred  to  and  which  was  signed  by  the  de- 
fendants provided  that  they  would  not  sell  nor  allow  any  of  their 
employees  to  sell  any  of  the  Sapolio  for  less  than  $4.50  per  case 
for  half  gross  cases,  and  $2.25  per  case  for  quarter  gross  cases, . 
and  that  they  would  not,  upon  sales  of  such  articles,  give  longer 
time  or  greater  discount  for  cash  than  generally  allow^  by  them 
on  other  goods. 

The  reply  by  appropriate  allegation  put  in  issue  the  perform- 
ance of  the  contract,  and  it  was  therefore  incumbent  upon  the  de- 
fendants to  establish  its  performance  on  their  part 

This  they  assumed  to  do,  and  upon  the  close  of  their  evidence 
the  plaintitts  moved  to  dismiss  the  counterclaim  on  the  ground 
that  they  had  failed  to  show  compliance  with  the  condition  of  the 
agreement  sued  on.  This  motion  was  denied  and  the  exception 
taken  presents  the  question  for  review. 

We  are  of  the  opinion  that  this  ruling  was  erroneous.  There 
was  no  waiver  of  tne  condition  of  the  contract  by  the  plaintiflb 
in  the  pleadings  or  4ipon  the  trial,  and  the  defendants  could  not 
recover  without  proving  full  performance  of  the  contract  on  their 
part 

It  was  not  every  sale  of  a  case  of  Sapolio  that  would  entitle 
them  to  receive  from  plalntiflfs  the  sum  specified. 

To  entitle  them  to  recover  it  was  essential  to  prove  a  purchase 
from  plaintiflfs  made  necessary  by  their  wants  m  the  course  of 
their  oealing  with  the  retail  trade  and  a  sale  thereof  for  a  price 
not  less  than  that  specified,  either  for  cash  or  upon  terms  of  credit 
generally  allowed  by  them  upon  the  sale  of  other  goods. 

The  proof  failed  to  show  a  compliance  with  these  conditions. 
It  warranted  the  conclusion  that  defendants  had  purchased  from 
plaintiflfe  508  one-half  gross  cases  in  excess  of  the  quantity  pur- 
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cbased  in  1886  and  that  the  same  had  been  sold  in  their  ordinary 
dealings  with  the  retail  trade.  But  nothing  more.  There  was 
no  evidence  as  to  the  price  at  which  the  goods  were  sold  or  as  to 
the  tenns  of  the  sales. 

Th^se  were  matters  essential  to  their  right  to  recover  and  with- 
out some  evidence  upon  them  no  cause  of  action  was  established. 

The  respondent  refers  us  to  two  letters  written  by  defendants 
to  the  plaintiff,  forming  a  part  of  the  correspondence  betwpen  the 
parties  in  relation  to  the  performance  of  the  contract  These  let- 
ters contain  statements  to  the  effect  that  defendants  had  kept  the 
contract  in  good  faith  and  that  they  had  sold  all  the  Sapolio  at 
full  price  without  reduction  or  rebate  whatever. 

A  party's  own  letter  cannot  be  evidence  in  his  own  behalf  of 
the  facts  therein  stated  when  they  are  not  part  of  the  res  gestce. 
These  letters  were  not  therefore  proof  of  the  performance  of  the 
contract  and  had  no  other  probative  force  than  to  show  that  the 
defendants  claimed  that  they  had  performed  the  agreement 

The  facts  in  reference  to  the  sales  were  necessarily  within  the 
defendants'  knowledge  They  must  have  known  who  their  cus- 
tomers were  and  the  times  and .  prices  for  which  the  Sapolio  was 
sold,  and  while  we  do  not  hold  that  it  was  essential  for  them  to 
prove  the  details  of  every  sale  in  order  to  make  out  their  j^nma 
^fiune  case,  it  was  essential  that  the  proof  should  be  sufl&cient  to 
enable  the  jury  to  determine  as  a  fact  that  the  sales  were  in  accord 
i¥ith  the  terms  of  the  contract 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur,  except  Landon,  J.,  dissenting,  and  Vann,  J.,  not 
TOting,  

Benjamin  Collins,  AppFt,  v.  Long  Island  City  and  Fred- 
erick W.  Bleckwenn,  Treasr.,  Resp't* 

(Qmrt  of  Appeals,  Second  Division,  FUed  April  19, 1892,) 

Taxb&^A88E8bment— Long  IsLAim  Crrr. 

The  insertion  of  the  name  of  the  owner  of  lands  assessed  as  non-resident  in 
the  assessment  roll  of  Long  Island  city  will  not  render  the  assessment  void. 

Appeal  from  an  order  of  the  general  term  of  the  second 
judicial  department,  which  reversed  a  judgment  entered  upon  the 
report  of  a  referee  and  granted  a  new  trial 

J.  Ralph  Burnett  and  K  K  Anahle,  for  appVt;  Oeorge  W. 
Stephens^  for  resp\ 

Brown,  J. — This  action  was  brought  to  set  aside  certain  tax 
sales  and  also  to  ascertain  the  amount  of  taxes  and  water  rates 
dne  and  unpaid  upon  several  lots  of  land  owned  by  the  plaintiff, 
and  to  have  the  same  cancelled  upon  payment  of  the  amount 
found  to  be  dua 

The  appeal  presents  two  questions : 

L  Is  the  plaintiff  bound  to  pay  interest  on  the  taxes  for  the 
years  prior  to  1888. 

>  Affirming  81  St.  Rep.,  461. 
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2.  Is  the  tax  for  the  year  1888  invalid  by  reason  of  a  defective 
assessment 

The  first  question  depends  upon  the  construction  to  be  given  to 
§§  15  and  16,  of  chapter  656,  Laws  of  1886,  and  was  determined 
in  People  ex  rel  Fbtoer  v.  Bleckwenn^  55  Hun,  169 ;  27  St  Rep. 
593;  affirmed  by  court  of  appeals  December  7,  1891,  without 
opinion.     41  St  Rep.  947. 

In  reference  to  the  second  question,  it  appeared  that  in  the  year 
1883  the  lands  described  in  the  complaint  were  unoccupied  and 
were  owned  by  Mary  F,  Norwood,  who  was  a  resident  of  the  city 
of  New  York,  and  were  assessed  in  her  name. 

The  claim  of  the  appellant  is  that  the  insertion  of  the  name  of 
the  owner  in  the  assessment  roll  renders  the  assessment  void. 

The  charter  of  Long  Island  City,  chap.  461,  Laws  1871,  title  6, 
§  6,  provides  that  assessors,  in  preparing  a^essment  rolls,  shall 
have  all  the  powers  of  assessors  of  towns  in  the  state,  **  except 
that  lands  of  non-residents  shall  not  be  separated. from  the  other 
assessments.  And  in  case  of  non-payment  of  county  and  state 
taxes,  all  lands  on  which  such  taxes  remain  unpaid  shall  be  re- 
turned to  and  received  by  the  comptroller  of  the  state  as  lands  of 
non-residenta" 

It  is  further  provided  by  chap.  389,  Laws  of  1880,  that  no  assess- 
ment shall  be  invalid  "  by  reason  of  any  error,  mistake  or  insuffi- 
ciency in  the  owner's  name  as  set  down'on  any  assessment  roll  of 
said  city,  or  by  reason  of  such  owner's  name  being  omitted  from 
such  rolls." 

We  agree  with  the  counsel  for  the  appellant  that  the  law  of  1880 
has  no  application  to  lands  of  non-residenta 

It  obviously  could  have  no  application  to  a  system  of  assess- 
ment which  did  not  require  the  statement  in  the  roll  of  the  name 
of  the  owner  or  occupant  Full  effect  is  given  to  it  by  limiting 
it  to  occupied  lands  where  the  purpose  of  the  assessment  is  ulti- 
mately to  make  the  tax  a  charge  against  the  person  assessed,  and 
collect  it  primarily  from  the  personal  estate,  and  enforce  it  against 
the  land  only  in  case  of  its  non-payment  or  non-collection  by  levy 
and  sale  of  personal  property. 

The  charter  of  the  city  further  gives  to  the  receiver  of  taxes  the 
same  power  in  the  collection  of  state  and  county  taxes  as  town 
collectors  possess.  Title  6,  §  14.  And  it  makes  provision  for 
the  collection  of  the  city  taxes  by  distress  and  sale  of  the  goods 
and  chattels  of  the  persons  against  whom  the  tax  is  assessed,  and 
by  the  sale  of  lands  under  direction  of  the  common  council  Sec- 
tions 22  and  23. 

The  statutes  relating  to  the  assessment  of  lands  in  towns  require 
the  assessors  to  designate  the  lands  of  non-residents  in  the  assess- 
ment roll  separate  and  apart  from  the  other  assessments.  And 
assessors  have  no  jurisdiction  of  the  person  of  a  non-resident 
whereby  they  can  initiate  a  charge  against  him  personally  for  a 
tax  because  of  unoccupied  lands  owned  by  him  in  their  town. 
They  have  power  to  value  the  lands,  but  none  to  value  them 
against  the  owner.  Hence  it  follows  that  they  have  jurisdiction 
oi  the  land  and  may  subject  it  to  an  assessment  and  so  initiate  a 
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lien  thereon  for  a  tax  ultimately  to  be  laid,  but  none  to  chaige 
the  owner  with  its  payment,  and  the  land  is  to  be  assessed  without 
Tthe  name  of  an  owner  and  set  down  in  the  roll  apart  from  the 
names  of  the  taxable  inhabitants.  And  this  requirement  of  a 
•classification  of  resident  and  non-resident  lands  is  imperativa 
Whitney  v.  Thomas,  23  N.  Y.,  281 ;  Orooke  v.  Andrews,  40  id, 
^47 ;  Netvell  v.    Wheehr,  48  id,  486. 

Lands  of  residents  are  not  under  the  first  assessment  subjected  to 
the  lien  of  the  tax,  and  it  can  by  virtue  of  that^ assessment  be  col- 
lected only  from  the  owner.     1  R  S.,  463,  §  27. 

The  tax  may  ultimately  be  made  a  Jien  on  the  land  and  en- 
forced against  it,  but  only  by  proceedings  subsequent  to  the  first 
assessment  Laws  1855,  ch.  427,  §  5 ;  ifewman  v.  Supers  of  lAv- 
zvgston  Co,,  46  N.  Y.,  676. 

But  under  the  charter  of  Lonff  Island  City  the  requirement, of 
iseoaration  does  not  exist  Lands  of  residents  and  non-residents, 
wfiether  occupied  or  vacant,  are  to  be  placed  together  in  the  roll 
■and  every  tax  imposed  or  laid  is  a  lien  on  the  land,  and  if  unpaid 
all  lands  may  be  sold  to  satisfy  the  tax. 

If  lands  are  owned  by  a  resident  of  the  city  or  are  occupied 
they  may  be  assessed  personally  to  the  owner  or  occupant,  and 
the  name  of  such  would  appear  in  the  first  column  of  tne  assess^ 
ment  roll  among  the  taxable  inhabitants,  and  the  tax  could  be 
-enforced  against  them  by  distress  and  sale  of  their  goods  and 
•chattels.  If  the  land  is  vacant  and  owned  by  a  non-resident  of 
the  city  the  first  column  of  the  roll  should  state  instead  of  the 
name  of  the  owner,  such  a  designation  or  description  of  the  land 
as  the  statute  requires.  1  R  S.,  390,  §§  12,  7,  13.  In  the  assess- 
ment roll  for  the  year  1883,  it  is  not  disputed  that  every  fact  es- 
sential to  a  valid  assessment  upon  the  lands  in  question  was 
-stated  in  the  roll,  and  if  the  name  of  the  owner  had  been  omitted 
the  assessment  would  have  been  a  valid  ona  The  question 
is,  therefore,  was  it  rendered  invalid  by  the  insertion  of  the 
owner's  nama 

No  reason  exists  why  such  should  be  the  result  Every 
statutory  requirement  has  been  followed,  and  the  only  ground  of 
complaint  is  the  staten>ent  of  a  fact  unnecessary  to  charge  the 
land  with  the  tax.  Assuming  that  by  the  manner  of  making  the 
assessment  the  owner  was  named  among  the  taxable  inhabitants 
of  the  city,  and  so  was  apparently  liable  to  be  personally  charged 
with  the  payment  of  the  tax,  wnich  result  being  outsiae  of  the 
jurisdiction  of  the  assessors  was  void,  jt  by  no  means  follows  that 
the  tax  was  not  a  lien  upon  the  land.  I  am  not  aware  that  it  has 
ever  been  decided  that  when  lands  are  assessed  as.  those  of  a  non- 
resident the  insertion  of  the  name  of  the  owner  in  the  assessment 
roll  renders  the  assessment  void.  The  cases  cited  by  the  appel- 
lant do  not  so  hold. 

Hilton  v.  Fonda,  86  N.  Y.,  339,  was  an  action  against  assessors 
for  damages  for  nn  illegal  assessment,  and  a  levy  and  sale  of 
goods  and  chattels  to  collect  the  tax. 

In  that  case  the  lands  were  assessed  as  those  of  a  resident  and 
plaintiffs  name  was  placed  among  the  taxable  inhabitants  of  the 
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town,  and  the  tax  was  collected  by  a  distress  and  sale  of  goods 
and  chattels.  It  was  held  that  the  assessors  had  no  jurisdictioa 
over  the  plaintiff  and  none  to  assess  his  lands  as  those  of  a  resi- 
dent I  do  not  understand  from  the  report  of  that  case  that  there 
was  an  attempt  to  assess  the  lands  as  those  of  a  non-resident, 
or  that  they  were  placed  in  the  part  of  the  roll  where  such  lands 
were  designated. 

In' Slewa7^t  v.  Chrysiie  the  assessment  appeared  in  the  part  of 
the  roll  devoted  to  non-resident  lands.  The  owner  was  a  non- 
resident and  his  name  was  inserted  in  the  roll.  But  the  lands 
were  occupied,  and  the  sole  jurisdiction  of  the  assessors  was  to 
assess  them  to  the  resident  occupant.  There  was  no  jurisdictioa 
to  assess  them  as  non-resideut  lands. 

But  in  this  case  there  was  jurisdiction  to  assess  the  lands  a» 
those  of  a  non-resident.  They  were  placed  in  their  proper  place 
in  the  roll  and  every  fact  stated  essential  to  make  a  valid 
assessment 

All  else  was  surplusage,  and  if  the  statement  of  the  owner's 
name  had  the  effect  to  initiate  a  personal  charge  against  him,  her 
remedy  was  ample  b^  proper  proceedings  to  set  aside  the  tax 
against  her,  to  restrain  its  collection,  or  recover  damages  if  it 
was  enforced. 

We  are  of  the  opinion  that  there  was  a  valid  assessment  of 
lands  of  a  non-resident,  and  that  the  tax  laid  thereon  was  a  lien 
upon  the  land. 

The  order  should  be  affirmed  and  judgment  absolute  rendered 
against  the  appellant,  with  cost& 

All  concur,  except  Landon,  J.,  not  sitting. 


Jerome  J.  Gallup,  App'lt,  v.  Jacob  Bernd,  Eesp't* 

{Court  0f  Appeals,  Second  Division,  Filed  April  19, 1892.) 

Limitation— Veitoor  and  purchasbr. 

Plaintiff,  in  January,  1880,  sold  a  farm  by  the  acre  to  defendant,  part 
of  the  consideration  being  secured  by  a  bond  and  mortgage,  which  waft 
subsequently  satisfied,  defendant  paying  the  amount  due,  less  $1,864.  la 
March,  1887,  defendant  discovered,  by  a  survey,  that  instead  of  the  280 
acres  supposed  to  have  been  conveyed,  he  was  the  grantee  of  only  211 
acres,  and  demanded  an  appropriate  allowance  for  the  lessened  acreage. 
In  this  action  brought  to  recover  the  $1,864,  and  in  which  defendant  in 
his  answer  alleged  misrepresentation  by  vendor  as  to  the  number  of  acres^ 
etc.,  Eeld^  that  as  it  was  a  case  in  which  before  the  Code  equity  had  ezr 
elusive  jurisdiction,  the  ten  year  limitation  applies. 
(FoLLETT,  Ch.  J.,  dissenting.) 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme^ 
court,  fifth  department,  entered  on  an  order  affirming  a  jud^ent,. 
entered  on  the  report  of  a  referee. 

E.  A,  Washburn^  for  app*lt ;  Myron  K  Pec\  Jr.^  for  resp^t 

> 

Pabker,  J. — The  defendant  purchased  from  plaintiff  a  farm^ 
part  of  the  consideration  being  secured  by  a  bond  and  mortgage^ 

Subsequently  the  bond  and  mortgage  was  satisfied,  the  defend- 

1  Affirming  80  St.  Rep.,  1021. 
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4int  paying  the  amount  due  less  $1,364.98.  He  had  agreed  to  pay 
all  but  $800,  and  to  give  bis  note  for  that  amount  But  the  money 
with  which  the  payment  on  the  bond  and  mortgage  was  made 
-was  borrowed  from  a  savings  bank,  and  the  investigation  insti- 
tuted by  that  institution  for  the  purpose  of  ascertaining  the  char- 
4icter  of  the  title  tendered,  and  the  value  of  the  property,  led  to  a 
survey  which  disclosed  that  defendant  instead  of  having  granted 
to  him  over  two  hundred  and  thirty  acres,  was  the  grantee  of  only 
•t  jvo  hundred  and  eleven  and  thi'ee  one  hundreths  acres.  Defend- 
ant then  demanded  from  his  grantor  an  appropriate  allowance 
because  of  the  lessened  acreage. 

The  demand  was  refused ;  defendant  declined  to  pay  the  $1,- 
36498,  or  any  part  of  it;  plaintiff  commenced  this  action  to  re- 
cover such  sum ;  defendant  in  his  answer  alleged  misrepresenta- 
tion on  the  part  of  the  vendor  as  to  the  number  of  acres,  his  re- 
liance thereon,  and  demanded,  among  other  relief,  a  reformation 
of  the  i^reement,  so  that  the  consideration  expressed  should  con- 
form to  the  amount  actually  due,  and  a  dismissal  of  the  com- 
plaint 

On  the  trial  the  referee  found  that  the  sale  was  by  the  acre ;  the 
repi-esentation  complained  of  made;  reliance  placed  thereon  by 
the  defendant ;  his  failure  to  discover  the  truth  until  shoitljr  be- 
fore the  commencement  of  this  action,  and  that  defendant  is  en- 
titled to  an  abatement  from  the  expressed  purchase  price  in  an 
4imount  equal  to  the  sum  which  the  plaintin  claimed  to  recover, 
and  directed  a  dismissal  of  the  complaint  The  facts  found,  and 
^hich  come  to  us  approved  by  the  general  term,  except  in  so  far 
as  they  may  be  said  to  involve  a  consideration  of  the  statute  of 
limitations,  are  in  all  essential  respects  like  those  in  Paine  v.  Up- 
ion,  87  N.  Y.,  327,  and  therefore  need  not  be  discussed. 

In  his  reply  to  the  counterclaim  set  up  in  defendant's  answer, 
the  plaintiff  pleaded  the  statute  of  limitations.  It  appeal's  that 
the  aeed  was  executed  and  delivered  January  5,  1880 ;  defend- 
ant's discoverv  of  the  error  in  acreage  occurred  later  than  March 
1,  1887,  and  this  action  was  commenced  about  June  17,  1887. 

On  the  first  trial,  judgment  was  directed  in  favor  of  the  plaint- 
iff, and  in  stating  the  reasons  for  reversing  the  judgment,  the  gen- 
-eral  term  assumed  the  six  years  limitation  to  be  applicable,  but 
treated  the  suit  as  one  in  equity  to  recover  a  judpjment  other  than 
for  a  sum  of  money  on  the  ground  of  fraud,  and  therefore  held 
that  the  statute  did  not  commence  to  run  until  the  discovery  of 
the  fraud. 

But  the  findings  of  the  referee  on  the  retrial  which  are  now  be- 
fore us,  as  we  understand  them,  do  not  charge  fraud  on  the  part 
of  the  plaintiff,  but  rather  that  while  the  representations  com- 
plained of  were  made  to  the  defendant  by  the  plaintiff,  they  were 
mistakenly  made,  and  that  the  agreement  which-  ripened  into  a 
-conveyance  by  which  the  plaintiff  undertook  to  convey,  and  the 
■defendant  agreed  to  pay  for,^  a  greatei*  number  of  acres  than  was 
in  fact  conveyed,  resulted  from  a  mutual  mistake  of  fact  In 
Paints  case,  as  here,  the  deed  had  been  executed  and  delivered 
and  a  bond  and  mortgage  given  for  a  portion  of  the  purchase 
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price  before  the  mistake  in  the  acreage  recited  in  the  deed  was 
discovered  by  the  grantee,  and  the  court  in  a  carefully  considered 
opinion  delivered  bv  Andrews,  Ch.  J.,  held  that  the  general  juris- 
diction of  a  court  o!  equity  to  reform  written  instruments  is  not 
limited  to  executory  contracts;  that  the  power  should  be  exercised 
with  great  caution  when  invoked  on  the  ground  of  mistake ;  but 
such  considemtions  address  themselves  to  the  chancellor  in  the 
exercise  of  the  jurisdiction,  and  ought  not  to  prevent  the  in- 
terference of  equity  when  the  proper  occasion  for  interference 
arises. 

The  relief  afforded  in  that  case  was  by  way  of  abatement  of  the 
consideration  expressed,  which  was  deducted  from  the  sum  secured 
by  the  bond  and  mortg£^e  given  for  the  purchase  prica 

In  the  case  befoi*e  us,  the  court  has  decreed  an  aoaiement  equal 
to  the  balance  of  the  purchase  price  remaining  unpaid.  Now  it 
is  clear  that  the  defenaant  had  no  remedy  at  Taw.  The  contract 
was  executed  ;  was  not  procured  thmugh  fraud ;  and  in  law  the 
parties  wei-e  bound  by  it  Equity,  having  a  broader  jurisdiction, 
could  open  the  written  contract  even  after  it  became  executed^ 
to  let  in  an  equity  and  correct  an  error  resulting  from  mistaka 

Such  correction  could  be  made  as  well  upon  an  equitable  de- 
fense set  up  in  an  answer  as  in  suit  brought  directly  for  that 
purpose.  Hook  v.  Craighead^  82  Mo.,  405. 

As  this  is  a  case  in  which  before  the  Code  ecjuity  had  exclu- 
sive jurisdiction,  the  ten  year  limitation  applies.  BuUer  v.  JohnsoUy 
111  N.  Y.,  204 ;  19  St  Sep.,  85. 

The  judgment  should  be  affirmed. 

FoLLETT,  Ch.  J.  (dissenting). — It  is  alleged  in  the  answer  that : 
"  The  plaintiff  falsely  stated  and  represented  to  the  defendant 
that  said  lands  contamed  in  the  aggr^ate  280  acres  of  land,  and 
that  the  same  would,  if  properlv  surveyed  and  measured,  exceed 
that  amount"  Also,  that  the  defendant  relied  on  the  representa- 
tion and  was  induced  thereby  to  purchase  the  farm,  take  the  deed 
and  execute  and  deliver  to  the  plaintiff  the  bond  and  mortgage  to- 
secure  $11,700.  The  referee  found  that  the  representation  waa 
made  and  that  the  defendant  relied  upon  it,  but  he  refused  ta 
find  that  it  was  fraudulently  made.  The  finding  is  in  this  lan- 
guage :  "I  further  find  that  by  the  mutual  mistake  or  false  repre- 
sentation of  the  plaintiff  and  without  laches  on  his  part,  he  (de- 
fendant) paid  and  agreed  to  pay  the  plaintiff  for  18  97-100  acrea 
of  land,  which  were  not  conveyed  to  him  by  the  plaintiff."  Aa 
a  conclusion  of  law  the  referee  decided  :  *'  I  find  that  by  reason 
of  the  mistake  made  in  the  quantity  of  land  sold  and  conveyed 
by  the  plaintiff  to  the  defendant,  there  is  nothing  due  from  the 
defendant  to  the  plaintiff."  Assuming  that  the  word  **  falsely  * 
in  the  answer  is  used  as  a  synonym  for  fraudulently,  and  that  the 
word  "false"  in  the  decision  is  used  in  that  sense,  there  is  no- 
finding  that  the  plaintiff  fraudulently  misrepresented  the  quantity 
of  land  contained  in  his  farm. 

When  a  complaint  alleges  fraud,  and  only  that,  a  judgment  tor 
the  plaintiff  on  the  ground  of  mistake  cannot  be  sustained     Mc- 
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Michael  v.  Kilmer^  76  N.  Y.,  36;  Dudley  v.  ScranUm,  57  id,  424. 
The  answer  contains  no  allegation  that  the  original  contract  of 
purchase  and  sale,  the  deed  and  mortgage  executed  pursuant  to 
It,  or  the  oral  agreement  of  April  21,  1887,  sued  on,  were,  or  that 
either  was,  entered  into  under  a  mutual  mistake  of  fact  The 
answer  asks  for  a  reformation  of  the  oral  agreement  of  April  21, 

1887,  to  pay  $1^364,98,  but  it  is  not  alleged  that  it  was  entered 
into  under  a  mutual  mistake  of  any  fact,  nor  does  the  referee  find 
that  this  agreement  was  entered  into  under  a  mutual  mistake  of 
fact  The  defendant  must  prevail  according  to  the  case  made  by 
his  answer,  or  not  at  all.  Wright  y.  Delafield^  25  N.  Y.,  266; 
Day  V.  Toimi  of  New  Lois,  107  id.,  148;  11  St  Rep.,  361;. 
Abb.  T.  Brief,  Pldgs.,  §  1027. 

,  I  am  unable  to  see  that  any  equitable  defense  is  interposed,  in 
the  answer  or  established  by  the  decision  of  the  referee.  A  legal 
cause  of  action  for  the  recovery  of  money  only  is  stated  in  the 
complaint,  and  a  legal  counterclaim  is  stated  in  the  answer  which,, 
unfortunately,  is  barred  by  the  statute  of  limitations.  Code  Civ, 
Pro.,  §  397.  I  regret  that  I  cannot  see  my  way  clear  to  concur  in* 
the  eauitable  result  reached  by  the  prevailing  opinion. 

I  tnink  the  judgment  should  be  reverb  and  a  new  trial, 
granted. 

Judgment  affirmed,  with  costs. 

AU  concur,  except  Follett,  CL  J.,  dissenting,  and  Haight^ 
J.,  not  voting. 

Sander  Harris,  Resp't,  v.  John  H.  Strodl,  App'lt* 

(Ocfurt  of  Appeals,  Second  Division,  Filed  April  19,  189S,) 

Will — Conbtbuction  op — Vendor  and  Purchaser— Title. 

The  will  of  one  V.  gave  his  entire  estate  to  his  wife  for  life  or  until  her 
remarriage,  and  provided  that  if  she  remarried,  the  executors  should  sell, 
the  real  estate  and  pav  one-third  of  the  proceeds  to  her  and  divide  two- 
thirds  between,  the  children,  the  children  of  a  child  '*  who  may  have  died  "* 
to  receive  its  parent's  share,  and  if  the  wife  died  without  remarrying,  the- 
estate  should  be  divided  among  the  children,  the  children  of  a  deceased 
child  to  recnve  the  same  proportion  the  parent  would  have  received.  He- 
also  gave  the  executors  power  to  sell  real  estate.  Held,  that  deeds  from  the 
widow  and  children  merely  conveyed  a  title  subject  to  be  defeated  in  casa 
any  of  the  contingencies  contemplated  by  the  testator  should  occur,  and  a 
deed  from  the  executors  under  the  power  of  sale  given  them  by  the  will 
did  not  cure  the  defect,  and  it  was  not  such  a  marketable  title  as  a  pur- 
chaser was  entitled  to. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  first  department,  affirming  a  judgment  for  plaintiff  entered 
upon  the  decision  of  the  court  upon  trial  at  special  term. 

The  action  was  brought  for  the  specific  performance  of  a  con- 
tract made  by  the  parties  February  16,  1888,  for  the  sale  by  the 
defendant  to  the  plaintiff  of  a  lot  in  the  city  of  New  York  for  the^ 
price  of  $24,900,  by  full  covenant  deed  to  be  delivered  April  15,. 

1888,  conveying  to  plaintiff  title  in  fee  simple  free  from  incum* 
brances,  except  as  to  outstanding  tenancies  and  a  mortgage  not 

1  Affirming  82  St.  Rep.,  1090. 
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here  material.  The  plaintiff  paid  $1,000  upon  the  contract  at  its 
date,  and  necessarily  expended  $224 10  in  examining  as  to  the  title, 
^and  was  ready  and  willing  to  perfonn.  The  defendant  tendered 
.a  deed  of  the  premises  executed  by  himself,  which  plaintiff  re- 
fused to  accept,  upon  the  ground  tfiat  the  deed  under  which  de- 
fendant claimed  aid  not  convey  to  him  full  title,  for  reasons  dis- 
cussed in  the  opinion.  The  complaint  ask&,  in  case  specific  per- 
formance could  not  be  made,  that  he  recover  the  $1,000  advanced 
by  him  and  his  said  expenses*  The  trial  court  directed  judg- 
ment in  favor  of  the  plaintiff  for  said  sums,  with  costs.  Further 
facts  are  stated  in  the  opinion. 

F.  J,  Moissen^  for  app  It ,  David  McClure,  for  resp't 

Landon,  J- — John  George  Vix  died  in  1874,  in  the  city  of 
Ifew  York,  seized  of  the  premises  in  question  as  owner  in  fee 
simple,  leaving  his  widow  Salomea  and  his  three  sons,  Jacob, 
Oeorge  and  Edward,  all  of  full  age,  surviving  him.  He  also  left 
a  will  which  was  afterwards  duly  proved,  the  material  parts  of 
'which  are  as  follows : 

"  First  I  devise  and  bequeath  unto  my  beloved  wife,  Salomea 
Vix,  all  of  my  estate,  both  real  and  personal,  of  which  I  may  be 
seized  at  the  time  of  my  decease.  To  have  and  to  hold  the  same 
unto  her  for  and  during  the  time  of  her  natural  life,  or  until  she 
shall  remarry,  to  receive  the  rents,  issues  and  profits  thereof  and 
apply  the  same  as  she  shall  see  fit 

^^Second.  Should  my  said  wife  marry  again  after  my  death,  then 
ajid  in  such  case  I  do  direct  that  all  mv  said  estate,  real  and  per- 
sonal, be  sold  by  my  executors  hereinafter  named,  either  at  puolic 
or  private  sale,  and  one-third  of  the  proceeds  thereof  paid  to  my 
said  wife,  and  that  the  remaining  two-thirds  thereof  oe  divided 
'equally  between  my  children,  share  and  share  alike,  the  children 
of  any  of  my  said  children  who  may  have  died  to  receive  the 
timount  the  parent  would  be  entitled  to  if  living. 

"  Third,  Should  my  said  wife  die  without  marrying  again,  then 
upon  her  death  I  hereby  direct  that  my  said  estate  shall  be  di- 
vided between  them,  share  and  share  alike,  the  children  of  any 
-deceased  child  to  receive  the  same  proportion  the  parent  would 
have  received  if  living,  the  devisees  in  this  clause  being  my  chil- 
dren or  the  children  of  any  of  them  who  may  have  died. 

*'  Fourth.  I  hereby  give  unto  my  said  executors  full  power  to 
sell  and  convey  any  and  all  of  my  said  real  estate  whenever  they 
may  deem  it  best  to  do  so  and  upon  such  terms  as  they  may 
think  desirable. 

*'  Lastly.  I  hereby  nominate  and  appoint  my  said  wife  3^omea 
to  be  executrix,  and  my  friend  Micnael  Schmidt  to  be  executor 
•of  this  my  last  will  and  testament,  hereby  revoking  all  former 
wills  by  me  made." 

The  widow  is  living  and  has  not  remarried.  The  three  sons 
Are  living,  Edward  and  George  each  have  children,  Jacob  haa 
none.  Schmidt,  the  executor,  is  also  living.  February  1,  1886, 
the  said  widow  and  the  three  sons  of  the  testator,  the  wife  of 
Edward  uniting  in    the  conveyance,  conveyed  the  premises  in 
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question  to  the   defendant   for  the   expressed  consideration  oi 
$19,500, 

Upon  the  trial  the  defendant  produced  a  deed  dated  February 
1,  1886,  of  the  said  executors  of  the  will  of  the  testator  to  the- 
defendant  of  the  premises  This  deed  was  acknowledged  by  ono 
executor  December  5.  1888,  and  by  the  other  January  31,  1889. 
This  deed  recites  the  consideration  $19,500,  being  the  same  as  re- 
cited in  tli^e  deed  given  defendant  by  the  widow  and  three  sons. 
It  is  not  claimed  that  the  executors  as  such  received  any 
ijonsideration  whatever.  The  action  was  commenced  in  April, 
1868. 

It  is  obvious  from  the  terms  of  the  will  that  if  any  of  the 
children  of  the  testator  should  die  before  the  remarriage  of  the 
testator's  widow,  or  if  she  should  not  remarry,  or  any  of  them 
should  die  in  her  lifetime,  that  the  children  of  such  deceased  child 
would  be  substituted  in  the  parent's  place  as  the  ultimate  de- 
visees of  the  portion  of  the  esUjte  which  the  parent  would  take  i£ 
living. 

The  deed  from  the  testator's  children  to  the  defendant  conveyed 
what  they  had  a  right  to  convey,  namely,  a  title  subject  to  be 
defeated  in  case  the  contingency  contemplated  by  the  testator 
should  occur.  This  position  is  not  contested  by  the  appellant 
But  it  is  contended  that  the  pjower  of  sale  given  to  the  executors- 
by  the  fourth  clause  of  the  will  is  ample  and  that  the  deed  given 
by  them  to  the  defendant  cures  the  defect 

The  power  is  "  to  sell  and  convey  *  *  *  whenever  they 
may  deem  it  best  to  do  so  and  upon  such  terms  as  they  deem 
desirable*'  It  is  contended  that  they  deemed  it  best  to  convey  to- 
the  defendant  for  the  purpose  of  vesting  in  him  the  remnant  of 
the  title  which  remain^  unconveyed  after  the  conveyance  of  the 
widow  and  children,  and  that  they  deemed  the  confirmation  of 
that  conveyance  upon  the  consideration  expressed  in  it  desirable 
terms.  This  may  meet  the  letter  of  the  power  but  does  not 
satisfy  its  spirit.  *  The  widow  and  three  children  of  the  testator 
having  conveyed  all  their  estate  in  the  premises,  nothing  remained 
for  the  executors  to  convey  but  the  future  contingent  estates  of 
the  grandchildren.  Clearly  they  ought  to  have  so  sold  these  as  ta 
secure  the  proceeds  to  the  grandchildren  jn  the  event  of  the  con- 
tingency happening  making  them  the  ultimate  devisees  of  the 
testator.  But  as  the  case  is  presented  the  executors  made  the  con- 
veyance to  the  defendant  so  as  to  enable  the  takers  of  the  defeasi- 
ble estates  to  keep  and  convert  to  their  own  use  the  full  price  of 
the  whole  estate,  as  if  their  children  had  no  contingent  future 
estate  in  it  The  plaintiff  has  full  knowledge  of  all  these  facts* 
What  defense  could  he  make  to  the  claim  of  the  grandchildren  if, 
OS  is  not  improbable,  they  become  the  testator's  devisees? 
Mc Murray  v.  McMurray,  66  N.  Y.  175. 

The  question  is  an  important  one  The  general  rule  is  that  tcv 
the  due  execution  of  a  power  there  must  be  a  substantial  com- 
pliance with  every  condition  required  to  precede  or  accompany 
Its  exercise  Alien  v.  DeWitL,  3  N.  Y.,  276;  Roome  v.  Philipsy, 
27  id.,  857  ;  Russdl  v.  Russell^  36  id.,  581 ;  Adair  v.  Brimmer^  74 
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id.,  539;  Syracuse  Savings  Bank  v.  Holden^  105  id.,  415;  8  SL 
Eep.,  29. 

Two  cases  recently  before  this  court  tinder  the  same  will  illus- 
trate both  the  valid  and  invalid  execution  of  a  power  much  like 
the  one  before  us.  Sdiolle  v.  Scholle^  113  N.  Y.,  261 ;  23  St  Rep., 
171;  Mutual  Life  Ins.  Co,  v.  Woods,  121  N.  Y.,  302;  31  St 
Rep.;  45. 

It  may  be  that  the  grandchildren  will  never  take  under  the 
will,  or  if  they  should  that  a  satisfactory  answer  to  the  question 
we  have  suggested  could  be  made.  But  the  purchaser  is  entitled 
to  a  marketable  titla  He  should  be  protected  against  the  risk 
suggested  Moore  v  Appleby,  108  N.  Y.,  241 ;  18  St  Rep,  492  ; 
Meih,  Epis.  Oh,  Home  v.  Thompson,  id,  180^  The  judgment 
should  be  affirmed 

Judgment  affirmed,  with  costs. 

All  concur. 

Rebecca  Gallagher  et  al,  ApVlts,  v.  Susan  Crooks  et  al^ 
Resp'ts.'    (2  Cases.) 

(SlouH  of  Appeals,  Second  Division,  FOed  April  19, 189t,) 

1.  Will— Clause  op  disinheritance. 

By  the  will  of  G.,  he  gave  his  wife  a  life  estate,  subject  to  a  weekly  al- 
lowance to  his  brother  John  if  he  should  be  unable  to  maintain  himsdf ; 
the  remainder,  after  her  death,  to  be  equally  divided  between  the  children 
of  John  Grady  and  all  testator's  relatives  by  nis  father's  side  that  were  in  the 
United  States  at  the  date  of  hlA  will.  He  expressly  cut  off  from  inheri- 
tance the  wife  of  his  brother  John,  and  any  person  related  to  her  by  blood 
or  marriage.  Held,  that  the  clause  of  the  will  by  which  testator  attempted 
to  disinherit  his  brother,  his  wife  and  their  descendants,  did  not  defeat 
their  right  to  the  estate  unless  the  persons  to  whom  the  testator  attempted 
to  devise  the  remainder  were  in  existence. 

:3.  Same— Evidence. 

The  widow  testified  that  she  knew  John  Grady,  nephew  of  testator: 
thar.  he  had  been  dead  several  years;  that  he  never  married,  and  left  no 
children;  that  she  was  familiar  with  the  history  of  the  family  of  her  hus- 
band and  of  his  father,  and  that  she  had  heard  the  father,  John  Galla£her» 
say  that  he  was  the  only  child  of  his  parents  who  died  in  Ireland,  and  that 
he  had  no  relatives  living.  Her  evidence  was  corroborated  by  her  sons. 
Heldy  sufficient  if  uncontradicted  to  establish  the  fact  that  testator  had  no 
relatives  living  in  the  United  States  at  the  date  of  his  will  or  death. 

Appeals  from  judgments  of  the  general  term  of  the  supreme 
•court  of  the  first  judicial  department,  which  aflBrmed  judgments 
•dismissing  the  complaint  on  the  merits,  entered  on  nonsuits. 

Rol)e,'t  O  Byrne,  for  app'lts;  R  B.  OwiUim,  for  resp'ts. 

Follett,  Ch.  J. — Action  No  1,  ejectment,  was  brought  to  re- 
cover  a  lot  in  the  city  of  New  York  known  as  No.  825  Third 
;street,  of  which  James  D.  Gallagher  died  seized. 

Action  No.  2,  ejectment,  was  brought  to  recover  a  lot  in  said 
city  known  as  No  84  Scammel  street,  of  which  James  D.  Galla- 
gher died  seized. 

He  left  a  will  executed  April  16,  1843,  which  was  duly  pro- 
fcated  January  29,   1845,  by  which  he  devised  all  of  his  r^ty 

*  Reversing  r2  St.  Rep..  1098. 
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and  bequeathed  all  of  his  personalty  to  his  widow,  Ellen  Grallagher, 
<luring  life,  subject  to  the  payment  of  three  dollars  per  week  (be- 
fore bis  widow  s  deathV  for  the  support  of  his  brother  John  N. 
Oallagher,  if  he  should  oe  unable  to  maintain  himself.  After  the 
<leath  of  the  widow  he  directed  that  $1,000  should  be  paid  to  the 
Eoman  Catholic  Orphan  Asylum ;  $1,000  should  be  divided  be- 
tween Edward  Harrigan  ana  Bernard  Harrigan ;  and  he  author- 
ized his  widow  to  bequeath  $1,000  to  any  pei-son  she  might  see 
fit ;  "  the  remainder,  if  any,  to  be  equally  divided  between  the 
<5hildren  of  John  Grady  and  all  my  relations  by  my  father's  side  " 
th&t  were  in  the  United  States  at  the  date  of  his  will,  subject  to 
the  payment  of  four  dollars  per  week  (after  his  widow's  death), 
for  the  support  of  his  brother  John  N.  Gallagher,  if  necessary  for 
his  maintenance.  The  will  contains  the  following  clause :  "  He 
•(John  N.  Gallagher)  is  to  have  nothing  from  my  property,  and  I 
hereby  cut  off  from  inheriting  anything  or  property  of  mine  Ijis 
^wife  (Kebecca),  or  anyperson  in  any, way  relatea  to  her,  either  by 
blood  or  marriage,  with  the  exception  of  himself,  and  he  only  in 
the  way  I  have  stated  abova" 

It  seems  to  be  undisputed  that  in  1798  John  Gallagher  emigrat- 
ed from  Ireland  to  the  U  nited  States,  and  sopn  thereafter  became 
a  resident  of  the  city  of  New  York  where  he  and  Catharine  Gul- 
lagher  intermarried,  at  which  city  he  died  in  1836,  leaving  his 
^idow  and  two  sons,  James  D.  Gallagher  and  John  N.  Gallagher, 
both  bom  in  New  York,  who  were  his  only  heirs.  About  1842, 
Catharine,  the  widow  of  John  and  the  mother  of  James  D.  and 
John  N,  died.  In  1838,  John  N.  Gallagher  and  Eebecca  Noe 
intermarried  at  the  city  of  New  York,  where  they  resided  as  hus- 
band and  wife  until  l)ecember  4,  1875,  when  he  died  leaving  Ee- 
becca, his  widow,  John  N.,  Thomas  B.,  Catharine  R,  Eebecca  T. 
and  Mary  L,  his  children  and  only  heirs.  Mary  L.  and  Charles 
A  Hammer  intermarried  and  subsequently  both  died  leaving 
•Charles  A  Hammer  and  Norman  Hammer,  their  children  and 
only  heirs.  Ellen  Gallagher,  the  widow  of  James  D.,  the  testa- 
tor, died  July  1,  1879. 

These  actions  were  b^un  in  1886  by  the  heirs  of  John  N.  Gal- 
lagher, who  claimed  the  fee  of  the  lots,  and  by  Eebecca  Gallagher, 
his  widow,  who  claims  a  dower  right  in  them.  The  defendants 
answer  that  Susan  Crooks  and  John  Crawford  were  lawfully 
seized  of  both  lots  in  fee,  but  how  they  acquired  title,  if  any  they 
have,  or  possession  of  the  lots,  is  not  disclosed  by  the  answers  nor 
by  the  evidenca  The  other  defendants  are  tenants  of  Crooks 
and  Crawford. 

The  clause  in  the  will  above  quoted,  by  which  the  testator 
attempted  to  disinherit  his  brother,  his  wife  and  their  descend- 
ants, does  not  defeat  the  right  of  these  plaintiffs  to  the  estate  unless 
the  persons  to  whom  the  testator  attempted  to  devise  the  remainder 
were  in  existence. 

In  case  a  testator  fails  to  make  a  legal  devise  of  his  realty,  or  if, 
having  le^lly  devised  it,  the  devise  fails  for  any  cause,  the  heir 
will  inherit,  notwithstanding  there  is  an  express  provision  in  the 
will  that  he  shall  not  take  any  part  of  the  estate.     There  must  be 
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a  legal  devise  to  cut  of  the  right  of  the  heir  to  inherit ;  mere  words 
of  disinheritance  are  insufficient  to  effect  that  purpose.  Haxiun 
V.  Corse,  2  Barb.  CL,  521;  Chambei^lain  v,  TayUyr,  105  K  Y., 
185,  193  ;  7  St  Rep.,  525;  Fitch  v.  Weber,  6  Hare,  145;  Pickering 
V.  iStam/orJ,  3  Vesey,  493  ;  Johnson  v.  Johnson,  4  Beav.,  318 ;  2 
Jar.  Wills,  Bigelow^s  Ed.,  841 ;  1  Red.  Wills,  4th  Ed.,  425.  To 
entitle  the  plaintiffs  to  recover  they  were  bound  to  establish  (1) 
that  John  Grady  left  no  children ;  (2)  that  the  testator  had  no 
relatives  by  his  father's  side  in  the  United  States  at  the  date  of 
his  will  or  at  the  date  when  the  devise  of  the  remainder  took 
effect     These  were  the  facts  in  issue. 

Rebecca  Gallagher,  the  widow  of  John  N.,  who  was  seventy- 
nine  years  of  age  when  her  deposition  was  taken,  testified  that  ane^ 
knew  John  Grady,  a  nephew  of  the  testator's  wife,  and  that  ht- 
had  been  dead  several  yeai-s,  that  he  never  married,  and  left  no 
children.  This  witness  also  testified  that  she  was  femiliar  with 
the  history  of  the  family  of  her  husband  anxi  of  his  father,  and 
that  she  had  heard  the  father,  John  Gallagher,  say  that  he  was 
the  only  child  of  his  parents,  who  died  in  Ireland,  and  that  he 
had  no  relatives  living.  Her  evidence  was  corroborated  by  her 
sons.  • 

If  this  testimony  is  true,  and  it  was  not  contradicted,  the  testa- 
tor had  no  relatives  living  in  the  United  States  at  the  date  of 
his  will  or  death,  unless  he  intended  that  the  words  *  all  my  re- 
lations by  my  father's  side  "  should  include  the  descendants  of  his 
great  gi-andfather,  or  of  some  more  remote  ancestor.  It  was  not. 
shown  whether  the  great  grandfather  left  any  descendants  other 
than  those  in  the  line  of  the  testator's  family,  but  it  was  shown 
that  the  plaintiffs  are  all  of  the  descendants  of  the  testator's- 
father.  Accepting  the  Mosaic  account  of  the  origin  of  the  hu- 
man race,  the  testator  must  have  had  at  the  date  of  his  will  and 
at  the  date  of  his  death  collateral  relatives  on  his  father's  side,  of 
some  degree,  in  the  United  States,  But  such  a  broad  interpreta- 
tion of  the  meaning  of  the  word  "relations"  would  render  the^ 
devise  void  for  indefiniteness,  and  it  is  well  settled  that  the  woixl 
when  used  in  wills  relating  to  personalty  only  embraces  persons 
within  the  statute  of  distribution.  Mige  v.  Salisbury,  1  Amb., 
70;  Crossly  v.  Clare,  id,  897;  &  C,  S  Swanst,  320;  Harding  v. 
Olyn,  1  Atk.,  469 ;  and  cases. cited  in  Sander's  note;  Ooodinge  v. 
Goodinge,  1  Yes,,  Sr.,  231 ;  VarreU  v.  WendeU,  20  N.  H.,  431 ;  £nnis 
V.  Peniz,  3  Bmdf.,  382;  Eagles  v.  Le  Breton,  L.  R,  15  Eq.,  148; 
Bibbert  v.  Ilihbert,  id,  372 ;  2  Jar.  Wills  (Big.  ed.),  120 ;  2  Bed. 
Wills  (3d  ed),  85 ;  2  Wm.  Ex.  (6  Am.  ed.),  1205 ;  4  Kent's 
Com.  (13th  ed.),  537,  note  A.  But  whether  in  case  of  a  devise 
the  word  "relations"  embraces  only  persons  within  tlie  statute  of 
(listribution,  as  was  held  in  Doe  v.  Over,  1  Taunt,  263,  or  only 
the  class  within  the  statute  of  descent,  we  will  not  now  decide.. 
The  English  cases  cited,  which  relate  to  devises,  arose  before,  the 
English  statute  of  descents,  3  &  4  Will,  IV.,  106,  and  when  the 
descent  of  realty  in  that  country  was  determined  by  the  rules  of 
the  common  law.  1  Steph.  Com.  (8th  ed.),  387 ;  Will  Real  Pr. 
(12th  ed),  100.     While  the  evidence  does  not  make  the  existence^ 
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of  i-elatives  of  the  testator  by  the  father's  side  in  the  United  States 
which  were  within  the  classes  embraced  within  the  statute  of  dis- 
iiribution  or  the  statute  of  descents  impossible,  it  does  render  the 
existence  of  such  persons  improbable. 

It  is  seldom  possible  to  demonstrate  or  establish  to  an  absolute 
certainty  the  existence  or  the  non-existence  of  the  facts  at  issue 
between  litigants,  and  the  law  does  not  require  such  a  high  de- 
gree of  proof,  but  such  evidence  as  renders  the  existence  of  the 
mots  in  issue,  and  upon  which  the  right  to  recover  depends,  prob- 
able, is  sufficient  to  require  the  party  who  denies  their  existence 
to  sustain  his  denial  by  evidence.  Certainty  is  not  required  to 
-convict  persons  of  criminal  oflEenses.  We  think  from  the  evi- 
dence that  it  is  probable  that  no  persons  of  either  class,  mentioned 
In  the  testator's  will,  were  in  existence  at  its  date,  or  have  been 
since,  and  that  the  plaintiffs  made  out  s,  prima  facie  casa 

The  judgments  snould  be  reversed  and  new  trials  granted,  with 
•cosis  to  abide  the  event 

All  concur.  

Ida  K.   Hblwio,  Resp't,  v.  The   Mutual  Life  Ins.  Co.  op 
New  York,  App'lt* 

(Court  of  Appeals,  Second  Division,  Filed  April  19,  189£,) 

1.   IhSURAHOB  (LIFK>--£VIDBNCB. 

The  applicatioQ  of  plaintiff's  husband  for  insurance  contained  a  state- 
ment that  the  last  phVsician  who  attended  the  applicant  was  Dr.  L.  It 
appeared  by  the  certificate  of  death  furnished  by  plaintiff  that  he  was  at- 
tended at  a  later  date  by  Dr.  F.  Held,  that  as  the  certificate  was  put  in 
evidence  by  the  plaintiff  the  statements  of  the  physician  were  made  evi- 
dence and  tended  to  prove  that  the  answers  of  the  insured  to  the  questions 
of  the  medical  examiner  were  untrue  so  far  as  they  related  to  the  time  he 
had  been  last  attended  by  a  physician  for  medical  treatment,  and  that  it 
was  error  for  the  court  to  refuse  to  charge  the  lury  that  this  statement  of 
the  doctor  in  the  proof  of  death  was  to  be  taken  into  consideration  by 
them. 

-2.  Same. 

The  fact  that  the  blank  certificate  was  furnished  by  the  company  does 
not  aid  the  plaintiff  on  this  appeal. 

Appeal  from  judgment  entered  on  order  of  the  supreme  court, 
in  the  second  judicial  department,  affirming  judgment  entered 
upon  a  verdict  in  favor  of  the  plaintiff 

R)beri  SetveU,  for  app'lt ;  A.  Simisj  Jr.,  for  resp't 

Bradley,  J.— The  policy  of  insurance  which  is  the  subject  of 
this  action  was  made  upon  the  application  of  Richard  W.  Hel- 
wig, August  17,  1887,  and  by  it  the  defendant  upon  certain  con- 
ditions undertook  to  pay  to  the  plaintiflE,  his  wife,  upon  his  death 
$5,000.  The  application  was  part  of  the  contract,  and  the  an- 
iiwers  by  him  to  defendant's  medical  examiner  were  in  continua- 
tion of  the  application,  and  were  warranted  by  the  insured  to  be 
true. 

Amongst  those  questions  and  answers  were  the  following: 
•*•  When  last  attended  by  physician,  and  cause?     Six  years  ago; 

JJCeirenliig  84  St  Rep.,  891. 
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measlea  Name  and  address  of  the  physician?  Dr.  Langsman, 
New  York.'*  The  charge  is  that  those  answers  were  untrue  and 
that  the  consequence  was  a  breach  of  the  warranty.  And  in  sup- 
port of  that  charge  reference  is  made  by  the  defendant's  counsel 
to  the  attending  physician's  certificate,  made  in  January,  1888- 
(verified  by  his  oath),  of  the  death  of  the  insured  in  December, 
1887,  in  which  certificate  appear  the  following  Questions  and  an- 
swers :  "  Were  you  his  meaical  attendant  or  adviser  before  his 
last  illness?  Yes.  If  so,  for  what  disease,  and  when?  For 
astralgia ;  about  one  and  a  half  yeai-s  ago." 

It  is  urged  that  nothing  in  this  certificate  can  be  treated  as- 
evidence  of  breach  of  warranty,  because  it  was  made  to  furnish 
proofs  of  the  death  of  the  insured,  and  that  the  matter  of  the  de- 
claration in  question  of  the  physician  was  such  as  he  would  niit 
be  permitted  to  disclose  as  a  witness.  It  is  true,  that  by  the  con- 
tract the  furnishing  of  proofs  of  death  of  the  insured  was  made  a 
condition  precedent  to  the  liability  of  the  defendant  But  by  the 
policy  it  does  not  appear  that  the  oeneficiary  of  the  insurance  wa» 
to  do  anything  more  in  that  respect  than  to  furnish  to  the  defend- 
ant satisfactory  proofs  of  death  of  the  insured,  upon  the  accept- 
ance of  which,  and  upon  the  conditions  referred  to  in  the  policy, 
the  defendant  undertook  to  pay  the  amount  of  the  insurance;  so- 
that  it  was  not  essential  to  such  proofs  to  represent  his  condition  or 
medical  treatment  preceding  the  time  of  his  deatL 

It  must  be  assumed  that  the  certificate  was  put  in  evidence  by 
the  plaintiff,  as  it  appears  in  the  record  after  the  case  was  opened 
on  her  part  and  before  she  rested ;  and  in  that  view  those  state- 
ments of  the  physician  were  made  evidence  and  tended  to  prove 
that  the  answers,  before  mentioned,  of  the  insured  to  the  ques- 
tions of  the  medical  examiner  were  untrue  so  far  as  they  related 
to  the  time  he  had  been  last  attended  by  a  physician  for  medical' 
treatment  Insurance  Company  v.  Newton^  22  Wall.,  82  ;  Buffalo 
Z.,  T.<tS.R  Co.  V.  Xhights  T.AM.M.A.  Ass\  126  N.  Y.,  450;. 
88  St  Rep.,  247. 

The  fact  that  the  defendant  would  not  have  been  permitted 
to  introduce  in  evidence  this  declaration  of  the  phj-sician  appear- 
ing in  the  certificate  is  not  important  for  the  purposes  of  the 
question  here  presented,  as  the  certificate  was  made  evidence 
by  the  plaintiff  without,  so  far  as  appears,  any  qualification. 

If,  as  claimed  by  the  plaintiff^s  counsel,  the  blank  certificate 
was  furnished  by  the  company,  it  is  not  seen  how  that  fact  aids 
the  plaintiff  on  this  review. 

The  court  was  requested  by  the  defendant's  counsel  to  chai^ 
the  jury  that  this  statement  of  the  doctor  in  the  proofa  of  death 
was  to  be  taken  into  consideration  by  them.  And  the  exception 
to  the  refusal  to  so  charge  was  well  taken. 

For  that  error  the  iudgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  aoide  the  event 

AU  concur,  except  Haight  and  Brown,  JJ.,  not  sitting. 
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The  Dutchess  County  Mutual   Ins.  Co.,   App'lt,  v.  Fred- 
erick S.  Van  Waoonen  et  al,  Eesp'ts. 

(Court  of  Appeals^  Second  Division,  Filed  April  19,  189£,) 

AaSIjaNMENT    FOR     CREDITORS  —  STATEMENT     AS     TO     KIND    OR    FLACB    OF 
BU8INB8S  OF  ASSIGNOR — LaWS  1877,   CHAP.    466,   §  2. 

The  provisions  of  the  statute  providing  that  an  assignment  for  the  bene- 
fit of  creditors  shall  state  the  kind  and  place  of  business  of  the  assignor  is 
directory,  not  mandatory. 

Appeal  from  a  judgment  of  tlie  general  terra,  third  depart- 
ment, affirming  a  judgment  entered  upon  a  decision  dismissing 
the  complaint  upon  the  merits. 
^  liobert  F.  Wilkinson,  for  'app'lt ;  A.  T.  Clearwater,  for  resp'ts. 

Haight,  J.— On  the  5th  day  of  October,  1888,  the  defendant 
Prederick  S.  Van  Wagonen  executed  and  delivered  to  the  de- 
fendant Jacob  D.  Yan  Wagonen  a  general  assignment  for  the 
l)enefit  of  creditors.  The  assignment  states  the  residence  of  the 
assignor  and  assignee  to  be  the  town  of  Marbletown,  in  the  county 
of  ulster,  state  of  New  York,  but  contains  no  statement  of  the 
kind  or  place  of  business  of  the  assignor,  and  for  this  reason  it  is 
claimed  to  be  void. 

Section  2,  chapter  466  of  the  Laws  of  1877,  as  amended  by 
chapter  294  of  the  Laws  of  1888,  provides  as  follows : 

**  Every  conveyance  or  assignment  made  by  a  debtor  of  his 
estate,  real  or  personal,  or  both,  to  an  assignee  for  the  creditors  of 
such  debtor  shall  be  in  writing,  and  shall  specifically  state  therein 
iJie  residence  and  the  kind  of  business  carried  on  by  stick  debtor  at 
the  time  of  making  the  assignment,  and  the  place  at  which  such  busi- 
ness shall  then  be  conducted;  and  if  such  place  be  in  a  city,  the  street 
<ind  number  thereof;  and  if  in  a  village  or  toum,  such  apt  designa- 
tion as  shaU  reasonably  identify  such  debtor,     *     *    *  " 

It  is  claimed  on  behalf  of  the  appellant  that  the  provisions  of 
this  statute  are  mandatory,  whilst  on  the  part  of  the  respondents 
it  is  claimed  to  be  directorjr  merely.  Upon  this  question  the 
courts  below  have  differed  in  their  conclusiona  The  case  of 
Bhomingdale  v.  Seligman,  19  St  Rep.,  64 ;  S.  C,  22  Abb.  N.  C, 
98,  sustains  the  contention  of  the  appellant,  whilst  Taggnrt  v.  Her- 
rick,  55  Hun,  569 ;  S  C,  Taggart  v.  Sisson,  29  St  Eep.,  424 ; 
MuUin  V.  Sisson,  SI  id.,  210;  Strickland  v.  Laravmy,  29  id., 
87S;  Book  v.  Blair,  82  id,  911,  sustain  the  claim  of  the 
respondenta 

The  evidence  taken  upon  the  trial  discloses  the  facts  that  the 
assignor  resided  at  a  place  called  Stoneridge,  in  the  town  of  Mar- 
bletown ;  that  it  was  a  small  hamlet  consisting  of  a  collection  of 
houses  on  each  side  of  the  public  highway,  and  was  not  incorpo- 
rated as  a  village;  that  he  nad  been  a  resident  of  the  town  for  a 
period  of  about  forty  years,  was  a  keeper  of  a  country  store  at 
that  place,  was  personally  known  to  nearly  every  person  of  ma- 
ture age  residing  within  the  limits  of  the  town,  and  there  was  no 
other  person  residing  in  the  town  of  the  same  nama  It  is,  there- 
St.  Rep.,  Vol.  XLIV.        56 
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fore,  apparent  that  the  place  and  kind  of  business  carried  on  was 
well  known  and  understood,  and  that  no  harm  could  result  to  his. 
creditors  from  the  omission  to  make  such  statement  in  the  assign- 
ment It  should  consequently  not  be  annulled  unless  it  is  re- 
quired by  the  express  provisions  of  the  statute. 

The  rule  that  an  affirmative  statute,  without  any  negative  ex- 

f)ressed  or  implied,  is  directory  merely,  and  leaves  the  commoa 
aw  in  force,  m^y  not  be  controlling  upon  the  question  under  con- 
sideration, for  It  has  more  especijii  reference  to  statutes  giving  a 
new  remedy.  2  Coke's  Inst,  200 ;  Stafford  v.  Ingersol,  3  Sill,  41  ;- 
Clark  V.  Brown^  18  Wend.,  220;  Almy  v.  Harris^  5  Johns.,  175; 
Wood  V.  Chapin,  13  N.  Y.,  521-626;  Hally.  TuiUd  Hill,  42; 
Dwarris  on  Stat,  638 ;  Hardmann  v.  Bowen,  89  N.  Y.,  196. 

But  in  construing  the  provisions  of  the  statute  the  legislative 
intent  must  be  our  guide.  The  object  of  the  provision  evidently 
was  to  identify  the  assignor  and  prevent  his  being  confoundea 
with  others  bearing  the  same  name.  For  this  reason  he  is  re- 
quired to  state  the  kind  of  busings  carried  on  by  him  ;  and  if  in 
a  city,  to  give  his  street  and  number.  The  statute,  however,  does 
not  state  what  the  consequences  shall  be  if  the  assignment  fails  to 
so  state  the  business  of  the  assignor.  There  are  no  express  words  of 
negation,  and  we  see  no  reason  why  such  words  should  be  im- 

Elied.  The  identification  of  the  assignor  may  be  determined  by 
is  signature  to  the  assignment  and  the  acknowledgment  thereof 
before  an  officer  specified  in  the  statute.  The  statement  omitted 
from  the  assignment  would  only  furnish  other  means  of  identifi- 
cation. We,  therefore,  incline  to  the  opinion  that  the  statute- 
should  be  construed  as  directory  merely,  and  not  mandatory. 

The  principle  upon  which  this  conclusion  rests  has  been  re- 
peatedly recognizea  by  the  courts.  It  has  accordingly  been  held 
that  the  title  vests  in  the  assignee,  upon  the  delivery  of  the  assign- 
ment, even  before  recording,  although  the  assignment  is,  by  flie^ 
provisions  of  the  statute,  required  to  be  recorded ;  that  the  pro- 
visions of  the  statute  requiring  the  assent  of  the  assignee  to  be^ 
subscribed  and  acknowledged  oy  him,  eta,  are  complied  with  by 
a  signing  and  acknowledgement  of  the  instrument  without  ex- 
press words  of  consent ;  that  the  statute  providing  that  the  wages 
due  employees  shatU  be  preferred  does  not  invalidate  the  assign- 
ment, even  though  it  contains  no  provision  for  such  emplovees^ 
Warner  v.  Jaffray,  96  N.  Y,  248 ;  NicoU  v.  Spowera,  105  id.,  1 , 
6  St  Eep.,  457:  Scott  v  Mills,  115  N.  Y.,  876;  26  St  Rep.,  124; 
Richardson  v.  Thurber,  104  K  Y.,  606 ;  6  St  Rep.,  489 ;  Franey 
V.  Smith,  125  N.  Y.,  44;  34  St  Rep.,  469. 

The  judgment  should  be  affirmed;  with  costs. 

All  concur,  except  Landon,  J.,  not  sitting. 


Paul  N.  Spoppord  et  at,  individually  and  as  Ex'rs,  App'Its,  v. 
Pauline  Pearsall  et  al.  Resp'ta 

{Supreme  Court,  General  Term,  Fint  Department,  Filed  FArumt  ^8,  189S.y 

OoHTrBACT— Construction. 

In  a  controversy  concerniDg  the  finals  settlement  oi  executors  and  tru8> 
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lees'  accounto,  a  compromise  agreement  by  all  the  parties  provided  that 
the  appellant  pay  out  of  the  income  which  will  become  due  him  to  date 
under  his  mother's  will,  and  out  of  his  share  of  his  brother's  estate,  a  cer- 
tain sum  to  equalize  any  inequality  in  the  distribution  of  the  estate  already 
effected.  It  was  further  provided  that  no  claim  shall  be  made  by  any  of 
the  parties  for  arrears  of  income  or  interest  upon  any  of  the  trust  funds 
created  by  any  of  the  wills,  and  that  appellant's  share  under  his  brother's 
will  be  placed  in  trust  to  make  the  agreed  payments.  There  was  no  pro- 
vision in  the  agreement  providing  for  the  payment  of  any  sum  to  appel- 
lant, no  back  income  referred  to.  all  the  funds  out  of  which  any  income 
could  arise  were  disposed  of  by  the  agreement,  and  there  was  no  fund 
established  by  his  mother's  will  that  had  earned  any  income  for  him. 
Held,  that  the  agreement,  taken  as  a  whole,  failed  to  show  any  intention  to 
allow  appellant  any  interest  on  any  fund  sought  to  be  established  by  hiij 
mother's  will. 

Appeal  from  judgment  entered  on  report  of  referee. 

T.  Cleveland  and  W.  V.  Howe,  for  J.  L.  St)offord,applt ;  T.  G. 
Shearman,  for  def  ts  Mrs.  Pearsall  et  al ;  W,  D,  Paige,  guardian 
<id  litem  of  T.  W.  Peai-sall,  Jr. ;  W.  R  WiUiums,  for  executors, 
«ta,  of  E.  W.  Spofford,  deceased;  Jacob  Halstead,  for  deft  K  C. 
Spofford. 

Andrews,  J. — This  action  is  brought  by  the  plaintiffs  indi- 
vidually, and  as  executors  and  trustees  under  the  will  of  Paul 
Spofford,  deceased,  to  settle  the  accounts  of  the  executors  and 
trustees  under  the  will  of  said  Paul  Spofford,  deceased,  from  the 
time  of  his  death,  which  occurred  in  October,  1869,  to  the  time  of 
the  trial,  and  to  judicially  determine  and  settle  the  rights  and  in- 
terests of  all  the  parties  with  resp^t  to  the  estate  of  said  decedent, 
and  with  respect  to  each  other. 

Paul  Spofford  died  in  October,  1869,  and  left  a  will,  and  the 
plaintiffs  Paul  N.  and  Joseph  L.  Spofford,  and  their  mother  Susan, 
and  Gardner  S.  Spofford,  a  brother,  now  deceased,  were  named 
therein  as  executors  and  trustees.  The  testotor  left  him  surviving 
Susan  Spofford,  his  widow,  the  plaintifib  Paul  N.  and  Joseph  L. 
Spoff^d,  and  Gardner  S.  Spofford,  and  the  defendants  Paulme  S. 
Pearsall  wife  of  Thomas  W.  Pearsall,  Edward  C.  Spofford,  and 
Eugene  W.  Spofford,  his  children,  and  only  heirs  and  next  of  kin* 
Susan  Spofford,  the  widow,  died  May  18,  1886,  leaving  a  will. 
Gardner  S.  died  intestate  January  22, 1887,  leaving  no  widow,  and 
but  one  child,  the  defendant  Adelaide  T.  Spofford,  and  the  de- 
fendant S.  Emilie  Woodbury  was  duly  appomted  administratrix 
of  the  personal  estate  of  said  Gardner  &  The  defendant  Thomas 
W.  Pearsall  was  appointed  a  trustee  under  the  will  of  Paul  Spof- 
ford by  this  court  May  10,  1887.  Eugene  W.  Spofford  died  un- 
married,  and  without  issue,  August  28,  1887,  leaving  a  will. 
Neither  the  plaintiffs  nor  the  defendant  Edward  C.  Spofford  have 
issuei  The  aefendant  Pauline  S.  Pearsall  has  issue,  three  children, 
defendants  hereia  All  of  the  parties  are  of  full  age  except  the 
defendant  Adelaide  T.  Spofford,  an  infant  under  fourteen,  and  the 
defendant  Thomas  W.  Pearsall,  Jr.,  an  infant  over  fourteen. 

By  his  will  the  testator  Paul  Spofford  gave  to  his  wife  Susan 
certain  pereonal  property,  and,  after  providing  for  certain  annuities, 
all  of  which  have  Ineen  paid,  gave  to  his  executors,  as  trustees, 
separate  trust  funds  of  $50,000,  to  be  held  for  the  benefit  of  each 
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of  his  six  children,  with  limitations  over  on  the  death  of  the  life 
beneficiaiy,  and  then  disposed  of  the  residue  of  his  estate  as- 
follows:  He  gave  one-fourth  thereof  to  his  executors  as  trustees 
to  hold  the  same  upon  trust  for  the  benefit  of  his  wife,  Susan, 
during  her  life,  and  to  pay  to  her  the  income  during  her  life,  and 
upon  her  death,  he  directed  the  capital  to  be  paid  over  to  all  of 
his  children,  or  their  issue  her  surviving,  or  to  such  of  his  children 
or  their  issue  then  surviving  in  such  proportion,  equally  or  other- 
wise, and  upon  such  trusts  for  such  chilaren  and  issue,  in  all  re- 
spects, as  she  should  by  her  last  will  and  testament  appoint  and 
bequeath  the  same.  He  also  authorized  her  by  deed  or  deeds^ 
during  her  life,  to  appoint  and  transfer  any  part  of  said  one- 
fourth  of  his  estate  to  any  of  his  children,  or  their  issua 

He  then  gave  the  remaining  three-fourths  of  the  residue  of  his- 
estate,  in  equal  shares,  to  or  in  part  for  the  benefit  of  his  six 
children.  The  testator's  widow  received  the  income  from  said 
fund  during  her  life,  and  upon  her  death  exercised  such  power 
of  appointment,  and  by  her  will  gave  to  Gardner  S.  Spoffoni  and 
Thomas  W.  Pearsall  as  trustees  the  sum  of  $150,000  to  be  held 
during  the  life  of  her  son  Joseph  L.  Spofford,  and  to  pay  the  in- 
come to  him  during  his  life,  with  limitations  over  upon  bis  deaths 
Her  will  contained  the  following  provision :  **  I  will  and  direct 
that  the  bequest  of  $150,000  above  made  by  this  second  article 
of  my  will  shall  bear  interest  from  my  death  at  the  rate  of  seven 
per  cent  per  annum,  which  interest  from  the  time  of  my  death  up- 
to  the  making  up  or  creation  of  the  trust  fund,  or  the  portions 
thereof  from  time  to  time  made  up  or  created,  being  paid  by  my 
general  estate,  shall  be  applied  and  disposed  of  in  like  manner  a» 
if  it  had  been  income  accrued  from  the  trust  fund  after  the  mak- 
ing up  and  investment  of  the  same."  She  also  bv  her  will  created 
another  trust  fund  of  $150,000  for  the  benefit  of  her  son,  Gardner 
S.,  and  made  the  following  provision  for  establishing  said  two 
trust  funds : 

"  I  appoint,  devise,  bequeath  and  direct  that  there  shall  be  taken 
and  appropriated  from  the  said  one-fourth  share  of  the  residue  of 
my  husband's  estate,  over  which  I  have  the  power  of  appointments 
aforesaid,  such  amount  thereof  as  shall  be  equal  to  such  deficiency 
of  my  own  estate  to  meet  and  pay  the  said  two  beauests  of 
$150,000  each,  with  interest  thereon  as  aforesaid,  and  tnat  suchi 
amounts  so  taken  and  appropriated  from  such  one-fourth  of  my 
husband's  residuary  estate  shall  go  to  and  be  received  by  the 
same  persons  who  shall  be  trustees  of-  said  respective  trusts  for 
the  benefit  of  ray  sons  Joseph  L.  and  Gardner  S  respectively." 

The  individual  estate  of  said  Susan  Spofford  amounted  to  about 
$50,000  only ;  and  in  order  to  establish  such  two  funds  it  would 
therefore  have  been  necessary  to  take  from  said  one-fourth  of  the 
estate  of  the  testator,  Paul  Spofford,  the  sum  of  about  $250,000  ; 
but  in  point  of  fact  it  appears  that  such  trust  funds  were  never 
established. 

All  the  defendants  answered  and  subsequently  an  order  of  refer^ 
ence  was  made  by  which  the  referee  was  authorized  and  directed 
to  hear  and  determine  all  the  issues  in  the  action,  and  thereupom 
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the  plaintiffs  presented  accounts,  to  which  numerous  objections- 
were  made,  and  a  great  deal  of  testimony  was  taken  before  the 
referee.  After  all  this  had  been  done,  the  parties  to  the  action 
made  a  compromise,  and  signed  an  agreement,  which  provided 
that  the  judgment  to  be  entered  should  dispose  of  and  Gnally 
settle  all  matters  in  controversy  between  them.  Thereafter  the 
referee  made  a  report,  which  contained  elaborate  findings  of  fact, 
including  such  agreement  of  compromise,  and  also  conclusions  of 
law  based  thereoa  The  appellant,  Joseph  L.  Spofford,  asked  the^ 
referee  to  make  further  findmgs  to  the  effect  that  he  was  entitled 
to  receive  from  the  estate  of  his  father  the  sum  of  $53,025 ;  and 
also  requested  the  referee  to  find,  as  a  conclusion  of  law,  that  the^ 
pavment  to  be  made  by  him  to  Mrs.  Pearsall  of  $75,000,  pro- 
vided for  by  the  sixth  clause  of  the  compromise  agreement,  should 
be  paid  out  of  said  $58,025  and  the  share  of  said  Joseph  L.  Soof- 
fora  in  the  estate  of  his  brother  Eucena  The  referee  declinea  to 
make  either  of  such  findings,  and  the  appellant  excepted  to  such 
refusal;  and  judgment  was  subsequently  entered  in  accordance 
with  the  referee's  report,  and  from  such  judgment  this  appeal  is 
taken. 

The  sole  question  presented  is  whether  under  the  terms  of  the 
compromise  agreement  it  was  the  referee's  duty  to  make  the  find- 
ing requesteoL 

The  record  does  not  contain  the  evidence  taken  before  the  refe- 
ree, but  the  pleadings  and  proceedings  had  in  the  action,  taken  in 
connection  with  the  report  of  the  referee,  and  the  judgment,  dis- 
doeee  undisputed  facts  which  afford  some  aid  in  the  interpretation 
of  the  compromise  agreement 

At  the  time  of  the  death  of  Paul  Spofford,  in  1869,  he  and  his 
sons  the  plaintiffs,  Paul  N.  and  Joseph  L.  Spofford,  and  Gardner 
S,  Spofford,  now  deceased,  were  copartners  in  business,  under  the 
firm  name  of  Spofford,  Tileston  &  Co.  At  the  time  of  such  death 
the  testator  appears  to  have  been  indebted  in  very  large  amounts 
ot  money  ana  a  large  part  of  the  assets  of  said  firm,  and  of  his 
indiyidaal  personal  property,  were  hypothecated  to  secure  such 
debts.  Shortljf'  after  such  death  the  plaintiffs  and  Gardner  S. 
Spofford  oiganized  the  firm  of  "  Spofford  Bros.  &  Co.'*  That  firm 
abo  appears  to  have  used  in  their  business  the  assets  of  their  fa- 
ther in  the  firm  of  Spofford,  Tileston  &  Co.,  and  also  to  have  bor- 
rowed money  on  bond  and  mortgage  on  the  real  estate  belonging^ 
to  the  testator.  The  sums  so  used  aggregated  very  large  amounts, 
lUid  it  was  claimed  by  the. defendants  that  the  plaintiffs  and  the 
share  of  said  Gardner  S.  should  be  charged  with  interest  thereon. 
It  was  further  contended  that  if  the  appellant  Joseph  L.  Spofford 
was  charged  with  the  sums  which  he  had  received,  and  with  inter- 
e^  such  amounts  would  be  not  ouly  more  than  equal  to  his  inr 
terest  in  the  estate  of  the  testator,  but  would  also  be  more  than 
his  entire  interest  in  the  estate  of  his  brother  Eueena 

The  two  trust  funds  of  $150,000  each,  which  the  will  of  Susan 
Spofford  provided  should  be  established  for  the  benefit  of  Joseph 
1l  and  Gardner  S.  Spofford,  were  never  actually  established ;  tne 
estate  of  the  mother  as  above  mentioned  being  wholly  insufficient 
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for  that  purpose.  The  appellant  Joseph  L.  Spofford  claimed  that 
this  trust  fund  of  $150,000  should  he  established  out  ot  the  es- 
tate of  his  father ;  but  the  defendants  contended  that  the  estate 
of  Paul  Spofford  had  been  greatly  diminished  by  the  improper 
and  unlawful  anticipation  of  the  appellant,  by  his  own  acts,  and 
that  he  ought  not  to  have  such  trust  fund  established  for  his 
benefit 

This  was  briefly  the  situation  of  affairs,  and  such  were  the  re- 
spective contentions  of  the  parties,  at  the  time  the  compromise 
agreement  was  signed.  That  agreement  is  an  elaborate  document 
containing  many  provisions,  among  which  are  the  following: 
That  the  plaintiffs  Paul  N.  and  Joseph  L.  Spofford  would  resien 
their  positions  as  trustees  under  the  will  of  their  father,  and  would 
consent  to  the  appointment  of  two  trustees  in  their  place,  ex- 
cept as  to  a  certam  fund  of  $50,000 ;  that  the  plaintiffs  would 
make  no  opposition  to  the  contention  of  the  defendants  that  the 
shares  of  Joseph  L.  Spofford  and  Gardner  S.  Spofford,  in  the  re- 
siduary estate  of  their  father,  had  been  already  fully  withdrawn 
by  them,  ^d  that  Paul  N.  Spofford  had  already  received  his 
share  of  said  residuary  estate;  that  the  plaintiffs  would  co- 
operate with  the  defenaants  in  eflfecting  a  compromise  with  Ade- 
laide T.  Spofford,  and  her  guardian,  so  that  instead  of  a  trust 
fund  of  $150,000  which  the  will  of  Susan  Spofford  provided 
should  be  established  in  favor  of  the  father  of  said  Adelaide  T. 
tlie  amount  of  such  trust  fund  should  be  only  $50,000 ;  that  the 
defendants  would  not  oppose  the  contention  of  plaintiffs  that  the 
judgment  should  direct  tne  said  trust  fund  of  $150,000  provided 
for  by  the  will  of  Susan  Spofford,  to  be  paid  over  to  the  trustee  of 
Joseph  L.  Spofford  and  to  be  invested  and  held  as  directed  by  the 
will;  that  the  plaintiffs  would  make  no  claim  to  commissions 
either  as  executors  or  trustees ;  and  that  Jos.  L.  Spofford  should 
pay  one-half  of  a  certain  promissory  note  held  by  T.  W.  Peansall. 

^e  said  agreement  also  contained  the  following  provisions : 

"6.  Out  of  the  amount  of  the  income  which  will  become  due 
to  him  to  date  under  the  will  of  Susan  Spofford,  and  out  of  his 
share  of  the  estate  of  Eugene  Spofford,  Joa  L.  Spofford  will  pay 
to  the  trustees  of  the  share  the  income  of  which  is  payable  to 
Mrs.  Pearsall  for  life,  under  the  will  of  Paul  Spofford,  the  sum  of 
$75,000,  for  the  purpose  of  equalizing  to  her,  and  to  her  children, 
any  inequality  in  the  distribution  of  the  estate  already  effected." 

**  12.  No  claim  shall  be  made  by  any  of  the  parties  to  this  suit 
for  arrears  of  income  or  interest  upon  any  of  the  trust  funds 
created  by  any  of  the  wills  mentionea  in  the  complaint" 

**13.  For  the  purpose  of  securing  full  payment  of  all  the 
moneys  which  may  become  due  and  payable  from  Jos.  L. 
Spofford  he  will  forthwith  execute  a  conveyance  of  all  his  interest 
under  the  will  of  Eugene  W.  Spofford  to  Thomas  T.  Sheaiman, 
in  trust,  who  shall  be  authorized  out  of  any  moneys  received  by 
him  under  such  moneys  to  make,  and  who  shall  make,  out  of 
such  moneys  all  payments  herein  agreed  to  be  made  by  Joa  L. 
Spofford ;  the  surplus  after  such  payments  are  made  shall  be 
returned  to  Jos.  L.  * 
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The  question  ivow  before  the  court  depends  upon  the  construc- 
tion to  be  placed  upon  the  sixth  clause  of  the  agreement  above 
quoted;  it  being  claimed  by  the  appellant  that  the  true  meaning 
ot  that  clause  was  that  there  should  be  paid  to  him  from  the 
residuary  estate  of  his  father  interest  upon  said  trust  fund  of 
$150,000  at  seven  per  cent,  from  the  date  of  the  death  of  his 
mother  to  the  date  of  the  execution  of  such  compromise  agree- 
ment, which  interest  would  amount  to  said  sum  of  $63,025. 

If  the  said  sixth  clause  be  considered  in  connection  with  the 
rest  of  the  agreement,  and  in  the  light  of  the  facts  disclosed  by 
the  recoi-d  before  us,  it  is  certainly  difficult  to  say  exactly  what  it 
(foes  mean.  But  it  is  comparativelv  easy  to  say  what  it  does  not 
mean ;  and  we  are  entirely  satisfied  that  it  does  not  mean  that  the 
sum  of  $58,025  was  to  ^  paid  to  Jos.  L.  Spofford  out  of  hi;f 
father*s  estate.  And  we  think  that  there  are  several  reasons  whioh. 
of  necessity  lead  to  that  conclusion. 

In  the  first  place,  there  is  no  provision  whatever  in  the  acree- 
ment  providing  for  the  payment  of  that  sum  to  him.  The  claim 
that  it  was  the  intention  of  the  parties  that  such  sum  should  be 
paid  to  him  rests  entirely  upK>n  an  inference,  which,  it  is  said, 
should  be  drawn  from  said  sixth  clause.  We  think  that  the  ab- 
sence  from  the  agreement  of  any  provision  that  such  sum  should 
be  paid  to  him  conclusively  shows  that  it  was  not  the  intention^ 
of  the  other  parties  to  the  instrument  that  such  sum  should  be 
paid  to  him.  It  is  incredible  to  us  that  an  instrument  of  this^ 
character,  drawn  with  such  care  and  elaboration  by  experienced 
and  eminent  counsel,  should  fail  to  provide  for  the  payment  of 
this  sum,  if  the  parties  to  the  instrument  other  than  Joseph  L. 
SpoSord  really  intended  and  understood  that  he  was  to  receive 
the  same 

In  the  second  place  the  12  th  clause  expressly  declares  that  ne 
claim  shall  be  made  by  any  of  the  parties  to  this  suit  for  arrears^ 
of  income,  or  interest,  upon  any  of  the  trust  funds  created  by  any 
of  the  wills  mentioned  in  the  complaint 

It  would  seem  to  have  been  impossible  to  use  language  which: 
should  more  clearly  indicate  that  said  sum  of  $53,025  was  not  to 
be  paid  to  the  appellant  It  is  to  be  remembered  that  said  trust 
fund  of  $150,000  had  not  been  established  at  the  .ime  the  com- 
(ffomise  agreement  was  signed ;  and  in  fact  that  it  then  had  no- 
existence  except  in  the  provision  above  quoted  in  the  will  of 
Susan  Spoffora  No  interest  therefore  had  ever  been  earned  by 
any  such  fund.  She  had  provided  in  her  will  that  said  fund  of 
$150,000,  which  was  to  be  made  up  out  of  her  own  estate,  and  out 
of  the  one-fourth  of  her  deceased  husband's  estate,  over  which  she 
had  the  power  of  appointment,  should  bear  interest  at  7  per  cent; 
and  enough  was  to  be  taken  out  of  the  principal  of  said  one- 
fourth  of  ner  husband's  estate  to  make  up  not  only  the  $150,000, 
but  the  interest  thereon,  and  that  interest  was  to  be  applied  for 
the  benefit  of  Jos.  L.  Spofford,  in  like  manner  as  if  it  had  been 
"income"  accrued  from  the  trust  fund  The  draftsman  of  said 
12th  clause,  apparently  bearing  in  mind  the  language  used  by 
Susan  Spoffom  in  her  will,  provided  that  the  parties  to  the  suit 
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should  not  only  not  claim  arrears  of  interest^  but  should  not  claim 
Arrears  of  income.  Of  course,  this  clause,  unless  modified  or  re- 
stricted by  the  sixth  clause,  is  fatal  to  the  contention  of  the  ap- 
pellant His  counsel,  however,  invokes  the  rule  that  where  a  con- 
tract contains  a  special  provision,  providing  for  a  paiticular  case, 
And  afterwards  contains  a  general  provision,  which  would  cover 
the  particular  case  but  for  the  special  provision,  such  special  pro- 
vision must  prevail  over  the  succeeding  general  one. 

There  is  no  doubt  but  that  the  rule  is  correctly  stated.  But  the 
difficulty  is  that  it  does  not  apply  to  the  case  at  bar.  If  the  sixth, 
or  any  other  clause  of  the  agreement  had  provided  that  the  inter- 
est or  income  upon  such  trust  fund,  amounting  to  $53,026,  should 
be  paid  to  the  appellant,  then,  of  course,  the  general  language 
used  in  clause  12  would  not  prevail  against  such  special  provision. 
But  such  is  not  the  case.  Neither  said  sixth  clause,  nor,  as.  above 
fitated,  any  other  clause  of  the  agreement  provides  that  any  por- 
tion of  said  interest  shall  be  paid  to  Jos.  L.  Spofford.  The  pro- 
vision merely  is  that  out  of  such  income,  and  another  fund,  Jos. 
Il  Spofford  will  pay  Mrs.  Pearsall  the  sum  of  $75,000.  But  that 
is  not  a  provision  for  the  payment  of  the  whole  sum  of  $58,025 
to  Jos.  L.  Spofford. 

It  seems  to  us  entirely  clear,  whatever  rights  Mrs.  Pearsall  may 
have  to  claim  payment  out  of  such  income,  if  the  other  fund 
should  prove  insufficient,  Jos.  L.  Spofford  is  entirely  cut  off  by 
said  twelfth  clause  from  the  right  to  have  said  $53,025,  or  any 
part  thereof,  paid  to  him  for  bis  own  use. 

In  the  third  place,  we  think  that  the  provisions  of  the  thirteenth 
•clause  tend  very  strongly  to  support  the  views  above  set  forth. 
By  that  clause,  Joseph  L.  Spofford  agrees  that  he  will  forthwith 
<;o;ivey  to  a  trustee  all  his  interest  under  the  will  of  his  brother 
Eugene.  It  is  declared  in  said  clause  that  such  conveyance  is 
"  for  the  purpose  of  securing  full  payment  of  all  moneys  which 
may  be  due  and  payable  from  Joseph  L.  under  this  agreement*' 
Appellant's  counsel  argues  that  this  conveyance,  which  was  not 
to  include  the  income  on  said  $150,000  trust  fund,  was  for  the 
purj)ose  of  security  alone.  In  this,  however,  the  learned  counsel 
IS  mistaken,  as  will  be  seen  by  an  inspection  of  said  thirteenth 
clause,  which  after  providing  tor  the  execution  of  the  conveyance 
of  said  interest  to  said  trustees,  then  declares  that  the  trustee 
**  shall  be  authorized,  out  of  any  moneys  received  by  him  under 
such  conveyance,  to  make,  and  he  shaU  make,  out  of  sudi  moneys, 
all  payments  herein  agreed  to  be  made  by  Joseph  L.  Spofford ; 
the  surplus,  after  such  payments  are  made,  shall  be  returned  to 
Jos.  L.  Spolford." 

The  appellant,  by  the  terms  of  the  agreement,  was  to  pay,  as 
nbove  stated,  the  $76,000  to  Mra.  Pearsall,  and  also  half  of  a  cer- 
tain note.  The  papers  before  us  do  not  show  the  value  of  the 
appellant's  interest  under  the  will  of  his  brother  Eugene.  By  the 
terms  of  the  agreement,  bowever,  he  was  not  only  to  pay  the 
$75,000  to  Mrs.  Pearsall,  but  also  one-half  of  a  certain  note";  and 
he  not  only  authorizes  hut  directs  his  trustee  to  make  both  such 
payments  out  of  said  interest  under  the  will  of  Eugene  W.  Spof- 
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ford,  so  to  be  conveyed.  It  would  seem  that  he  must  have  sup- 
posed that  such  intei'est  was  sufficient  to  cover  both  of  such  pay- 
ments. It  is  certainly  very  significant  that  in  this  thirteenth 
•clause,  when  provision  was  to  be  made  for  all  the  payments  re- 
<^uired  of  Jos.  L.  SpofiEord  by  the  agreement,  a  provision  was  not 
inserted  requiring  him  to  convey  to  the  trustee  not  only  his  intei*e8t 
under  the  will  of  his  brother,  but  also  the  income  on  the  tiust 
fund,  if  it  had  been  supposed  by  him  or  the  other  parties  to  the 
^contract,  that  such  interest  was  to  be  resorted  to  for  the  making 
of  the  payment  to  Mi's.  Pearsall. 

In  the  fourth  place,  the  provisions  of  the  second  clause  of  the 
4igreement  also  tend  strongly  to  support  the  position  thilt  the 
Appellant*s  claim  is  unfound^.  In  tnat  clause  the  appellant  ex- 
pressly agrees  that  he  will  not  oppose  the  contention  upon  the 
part  of  the  defendants  that  his  share  in  the  residuary  estate  of  his 
father  has  already  been  fully  withdrawn  by  him.  In  view  of  this 
<x>nces8ion  by  the  appellant  it  would  have  been  extraordinary  \i 
the  agreement  had  expressly  provided  for  the  payment  of  $63,025 
-out  of  such  residuary  estate,  which  is  the  only  fund  out  of  wliich 
that  sum  can-be  paid ;  and  it  would  be  still  more  extraordinary  if 
the  right  of  the  appellant  to  receive  that  very  considerable  sum 
-out  of  such  residuary  estate,  in  which  he  conceded  he  had  no  in- 
terest, is  to  be  infenid  from  the  provisions  of  said  sixth  clause. 

In  the  fifth  place,  bv  the  terms  of  the  compromise  agreement, 
^1  the  funds,  from  which  the  income  referred  to  in  said  sixth 
<;Iause  could  be  paid,  have  been  otherwise  disposed  of. 

One  fund  out  of  which  sucb  income  could  be  paid  was  the 
individual  estate  of  Susan  Spofford,  but  that  estate  did  not  ex- 
•ceed  160,000,  and  by  the  twentv- third  clause  of  the  judgment  all 
of  that  estate  is  disposed  of  ana  it  was  therein  adjudged  that  no 

rof  said  estate  snould  be  used  in  payment  of  the  trust  fund  to 
L.  Spofford.  No  apueal  is  taken  from  this  part  of  the  judg- 
inenfi,  and  therefore  it  is  nnal  and  conclusive  against  the  appellant 
The  onljr  other  fund  which  could  be  resorted  to  for  the  payment 
of  such  income  was  the  one-fourth  of  the  estate  of  Paul  Spofford, 
which  was  subject  to  appointment  by  his  widow,  during  her  life- 
time or  by  her  will  The  defendants  claim  that  she  had  fully 
exercised  this  power  during  her  lifetime,  but  the  plaintiffs  and 
Adelaide  T.  Spofford  denied  thia  This  dispute  was  compromised 
by  the  fortieth  finding  of  fact  made  by  consent  to  the  effect  that, 
After  pwing  $50,000,  without  interest,  to  trustees  for  Adelaide 
Spofford,  and  $150,000  without  interest,  to  trustees  for  Jos.  K 
Spofford,  there  was  nothing  left  of  the  one-fourth  of  the  estate  of 
Paul  Spofford  upon  which  Mrs.  Spofford's  power  of  appointment 
could  take  effect 

The  two  funds  out  of  which  alone  such  income  could  have  been 
paid  having  been  .otherwise  applied,  by  consent  of  the  appellant, 
we  see  no  ground  upon  which  it  could  be  claimed  that  the  re- 
TOmnder  of  the  residuary  estate  should  be  resorted  to,  to  pay  the 
iQComa  of  this  trust  fund,  which  had  not  been  established  up  to 
(he  time  the  compromise  asrreement  was  signed. 
St.  Bep.,  Vok  XLIV,        57 
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In  the  sixth  place,  it  is  also  signilScant  that  the  fourth  clause, 
while  providing  for  the  establishment  of  the  principal  of  said  trust 
fund  of  $150,000,  for  the  benefit  of  Joseph  L.  Spofford,  in  no  wajr 
refers  to  the  back  interest  or  income  thereon. 

For  all  the  reasons  above  set  forth  we  do  not  think  the  infer- 
ence  can  be  drawn  from  the  sixth  clause  of  the  agreement  that 
the  income  therein  referred  to,  amounting  to  $53,025,  or  any  part 
thereof,  was  to  be  paid  to  Joseph  L.  Spofford  for  his  own  use. 
But,  as  was  stated  at  the  outset,  it  is  difi&cult  to  determine  pre- 
cisely what  the  provisions  of  said  sixth  clause  in  reference  to 
such  income  do  mean.  The  words  "  which  will  become  due  to 
him  tb  date  "  are  inconsistent  with  one  another,  because,  if  in- 
terpreted according  to  the  grammatical  constiiiction,  the  words 
"  which  will  become  due  "  refer  to  such  income  only  as  should 
become  due  after  the  date  of  the  agreement  It  is  possible  that? 
the  word  "  to "  was  used  inadvertently  in  place  of  the  word 
** after."  K  that  were  the  case  the  words,  "which  will  become 
due  "would  be  appropriate,  and  the  income,  out  of  which  pay- 
ments should  be  made  to  Mrs.  Pearsall,  would  be  the  income,  or 
interest,  upon  the  trust  fund,  which  should  become  due  after  the 
date  of  the  agreement  It  is  also  possible  that  the  agreement,  as 
orieinally  drawn,  provided  for  the  j)ayment  of  back  interest  on 
said  trust  fund,  but  that  such  provision  was  stricken  out,  and^ 
by  inadvertence,  the  words  "  to  date "  were  allowed  to  remain ; 
or,  it  is  possible  that  the  words  "  to  date  "  were  originally  inserted 
inadvertently.     But  all  this  of  course  is  mere  conjecture. 

In  discussing  the  question  as  to  the  meaning  of  this  clause,  we 
have  assumed  that  it  was  the  duty  of  the  court  to  ascertain,  if 
possible,  the  intention  of  all  the  parties  to  the  instrument ;  and 
have  discussed  such  question  upon  the  assumption  that  there  was 
a  common  nnderstanaing  and  intent  of  all  the  parties  who  signed 
the  agreement  It  is  quite  possible,  however,  and  perhaps  prob- 
able, that  there  never  was  any  such  common  intent  and  under- 
standing, as  to  what  interpretation  should  be  put  upon  said  clause. 
It  may  be  that,  having  been  inserted  in  the  agreement  by  some 
one,  the  appellant  and  his  counsel  were  of  the  opinion  that  it 
authorized  and  required  the  payment  of  said  sum  of  $53,025 ; 
while  on  the  other  Qand  it  may  nave  been  the  opinion  of  the  de- 
fendants, and  their  counsel,  that  it  did  not  authorize,  or  require, 
such  payment  Both  parties,  however,  may  have  decided  to  re- 
tain tne  clause,  leaving  the  question  to  be  determined  thereafter  aa 
to  what  its  real  meaning,  or  legal  effect,  was. 

As  already  stated,  we  are  entirely  clear  that  it  does  not  author- 
ize or  require  the  payment  of  said  sum  of  $53,025,  or  any  part 
thereof,  to  the  appellant  We  think  that  the  utmost  legal  effect 
which  can  be  given  to  the  clause  is  that  in  case  the  interest  of  the 
appellant,  under  the  will  of  his  brother  Eugene^  should  be  insuf-^ 
ficient  to  pay  Mrs.  Pearsall  the  sum  of  $75,000,  Mrs.  Pearsall 
might,  perhaps,  have  the  right  to  claim  that  the  deficiency  should 
be  made  up  to  her  from  the  estate  of  Paul  Spofford  ;  though  this 
IS  certainly  very  doubtful.  It  doear  not  appear  what  the  value 
of  the  appellant's  interest  under  the  will  of  his  brother  Eugene 
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is,  and  we  do  not  know,  therefore,  whether  that  interest  will  be 
sufficient  to  pay  the  $75,000. 

However,  the  question  is  not  before  us  whether,  if  that  interest 
is  not  sufficient  to  pay  the  $75,000,  the  deficiency  can  be  made  up 
out  of  Paul  Spofford  s  estate ;  and  we  do  not  decide  it 

If  the  legal  effect  of  the  provision  about  income  in  the.sixth 
clause  be  not  that  which  we  have  just  suggested,  then  it  appears 
to  us  that,  so  far  as  the  appellant  is  concerned,  the  legal  effect 
amounts  to  nothing.  Joseph  L.  Spofford  agrees  in  that  clause  to 
pay  Mi-s.  Pearsall  $75,000 ;  but  such  payments  ai-e  to  be  made 
either  out  of  such  income  or  out  of  his  interest  in  the  estate  of  his 
brother  Eugena  If  those  two  sources  are  insufficient  to  make 
up  the  $75,000,  then  he  is  not  bound  to  pay  the  deficiency,  and 
Mra  Pearsall  cannot  look  to  him  for  the  payment  thereof,  except 
•  from  these  two  sources. 

By  the  thirteenth  clause  of  the  agreement,  which  binds  all 
the  parties  who  signed  it,  Joseph  ll  Spofford  has  agreed  to 
convey  his  interest  in  the  estate  of  his  brother 
Eugene  to  a  trustee,  and  that  Mrs.  Pearsall's  claim  shall  be 
paid  in  fuU  out  of  that  interest;  and,  therefore,  that 
interest  must  be  exhausted  before  there  can  be  any  pos- 
sible claim  that  Mr&  Pearsall  shall  be  paid,  in  whole  or  in 
part,  out  of  the  income  of  the  trust  fund.  As  already  stated,  the 
trust  fund  was  never  established,  and  there  never  was  any  interest 
or  income  upon  it;  and  if  the  appellant  had  agreed  to  pay,  and 
Mrs.  Pearsall  had  agreed  to  receive,  $75,000,  to  be  paid  in  case 
the  appellant's  interest  in  his  brother  s  estate  is  insufficient,  out  of 
a  fund  which  never  had  any  existence,  the  only  legal  effect,  so 
far  as  we  can  see,  is  that  Mrs.  Pearsall  mnst  take  her  chances  of 
realizing  such  sum  out  of  the  appellant's  interest  in  his  brother's 
estate. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Barrett,  J.,  concur. 


Edward  J.  ELing,  Jr.,  el  al,  Besp'ts,  tf.  Albert  Jacobson  et  al, 

Applts. 

{Supreme  Ocmrt,  General  Term,  Firet  Department,  Filed  February  18,  189if.) 

1.  RbPLBVIK— FRA.UDULB1IT  RBPRB8KNTATION8— EVTOBMCB. 

Defendants,  in  order  to  secure  credit,  represented  that  their  assets 
amounted  to  |dO»000  and  their  liabilities  to  |*^,000,  and  thereby  secured 
eredit.  Shortly  after  they  confessed  judc:ments  on  notes,  several  of  which 
were  dated  the  same  day,  and  one  was  for  monev  borrowed  long  before 
the  representations  in  question.  At  the  time  of  the  purchase  it  was  stated 
that  the  goods  were  needed  for  manufacturing,  whereas  they  were  not 
manufactured  at  all,  but  sold  to  others  below  cost.  EM,  in  replevin  to 
recover  the  goods,  sulTlcient  evidence  to  find  that  the  goods  were  procured 
by  fraud. 

H.  Same— Bona  fide  purchaser. 

One  claiming  to  be  a  bona  fide  purchaser  of  the  goods  in  question,  oa 
the  trial,  grossly  prevaricated  as  to  his  dealings  ^th  defendants  in  tho 
matter,    add,  that  the  claim  was  properly  rejected  by  the  Jury. 
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Appeal  from  judgment  entered  upon  the  verdict  of  a  jury  and 

from  order  denying  motion  for  new  trial. 

Hotoe  &  Hummel^  for  app'lts ;  Bhumenstiel  &  Hirsch,  for  resp'ts. 

Van  Bront,  P.  J. — This  appeal  has  been  before  the  court  upon 
a  previous  occasion  and  it  was  disposed  of  upon  the  questions  of 
law  involved  in  the  case,  in  view  of  the  fact  that  the  case  did  not 
profess  to  contain  ail  the  evidence,  and  which,*  it  appears,  it  did 
not 

A  motion  having  been  naade  for  a  reargument,  leave  was  granted 
to  resubmit  the  ease  for  further  settlement,  and  after  settlement, 
for  such  reargument 

It  is  stated  in  the  points  for  the  defendant  that  the  questions^ 
to  be  reviewed  on  this  appeal  are,  first,  upon  the  motion  made  to 
dismiss  the  complaint,  which  brines  up  the  question  as  to  whether 
under  the  plaintiff's  evidence  in  tne  case  any  case  whatever  was 
made  out  for  the  plavntifib,  and  also  in  respect  to  the  charge  of 
the  court  And  upon  the  appeal  from  the  order  denying  the  mo- 
tion for  a  new  trial,  it  is  contended  that  the  verdict  was  not  only 
against  evidence  and  agaiast  law,  but  against  the  weight  of  evi- 
dence. 

The  questions  in  re^d  to  the  charge  were  disposed  of  npcm 
the  previous  appeal  ana  it  is  not  necessaxy  to  reconsider  them  upon 
this  reargument  The  principle  is  well  settled  that  where  a  plaint- 
iff proves  title  to  property,  and  it  is  found  in  the  possession  of  a 
third  party,  such  tnifd  paky  is  bound  to  show  himself  entiUed  to- 
such  possession  by  reason  of  b^g  a  iona^^cfe  purchaser  foi*  value. 

A  very  considerable  portion  of  the  argument  of  the  appellant 
is  based  upon  the  fact  that  at  the  time  of  the  sale  of  the  goods  ia 
question,  the  purchasers  gave  notes  which  were  not  offered  to  be 
returned  either  at  the  time  of  the  demand  or  upon  the  appeaL 

All  examination  of  the  record  shows  that  no  such  question  was 
raised  upon  the  trial.  Non  constat  if  it  had  been  raised  the  plain- 
tiffs would  have  produced  the  notes  and  offered  their  surrender  at 
the  trial,  which  would  have  been  a  suflScient  compliance  with  the- 
requirement  of  the  law. 

The  claim  that  there  was  not  suflScient  evidence  that  the  pur- 
chasers of  the  goods  were  guilty  of  false  and  fraudulent  represen- 
tations so  as  to  justify  the  jury  in  finding  a  verdict  in  favor  of 
the  plaintiJBfa  cannot  certainly  be  sustained  upon  the  record  as  it 
now  standa  It  appears  that  the  purchase  in  question  was  made 
in  November,  1887,  and  that  representations  were  made  bj  one  of 
the  purchasers,  in  order  to  induce  a  credit,  that  their  assets 
amounted  to  $20,000  and  their  liabilities  to  $2,000,  and  that  rely- 
ing upon  these  representations  credit  was  given.  In  June,  1888, 
the  purchasers  failed  and  on  the  8th  of  June,  1888,  divers  judg- 
nients  were  entered  against  the  purchasers  by  confession  for  large 
sums  of  money  and  their  stock  was  levied  upon  by  executions- 
issued  upon  said  judgments  and  the  funds  realized  were  not 
suflScient  to  pay  the  sama  These  confessions  were  all  upon  notes^ 
several  of  them  bearing  the  same  date,  namely,  the  7th  of  June^ 
1888,  evidently  made  for  the  purposes  of  the  judgments.     It  ap^ 
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pears  from  the  evidenee  that  at  least  one  of  these  judgments  was 
for  borrowed  money  loaned  long  before  the  representations  in 
qoestion.  And  it  further  appears  that  at  the  time  of  the  pur- 
chase of  these  goods  it  was  stated  by  one  of  the  purchasers  that 
they  were  needed  for  manufacturing  in  the  next  month,  whereas 
they  were  not  manufactured  at  all,  but  were,  even  as  claimed  by 
the  defendants,  sold  at  a  price  considerably  below  their  cost  in  the 
month  of  January  following. 

These  facts  certainly  were  evidence  not  only  sufficient  to  jus- 
tify the  jury  in  finding  that  at  the  time  of  the  purchase  there 
was  no  intention  to  pay,  but  almost  irresistibly  led  to  that  conclu- 
sion. 

The  next  question  is  whether  the  defendant  Bernstein  has 
shown  that  either  he  or  his  predecessor  in  title  were  bona  fide  pur- 
chasers of  the  ^oods  in  question.  It  appeal^  from  the  evidence 
that  it  was  claimed  that  on  the  6th  of  January,  1888,  the  pur- 
chasera  sold  the  goods  in  question  to  M.  Wein  &  Co.,  then  doing 
bttflinen  in  Chicago,  where  the  purchasers  also  did  business,,  ana 
that  $1,455  was  paid  therefor,  and  checks  were  introduced  in  evi- 
dence for  that  amount  But  it  appears  from  the  examination  of 
Wein  that  this  claim  of  sale  was  probably  a  pure  fabrication,  and 
gotten  up  for  the  occasion. 

After  having  given  some  testimony  which  was  somewhat  in- 
crodibie  in  respect  to  a  transaction  with  the  Chicago  Trust  fc 
Savings  Bank,  the  witness  testified  that  the  sale  of  these  goods 
was  a  bona  fide  sale  to  him  in  perfect  good  faith ;  that  he  bought 
aad  paid  for  them^  and  that  he  had  also  foot^t  some  muskrat 
skins;  but  that  he  bought  no  other  sealskins,  and  that  he  had  bad 
iM>  transactions  with  the  defendants  Jacobson  k  Perlson,  the  pur- 
chaiers  of  the  goods  from  the  plaintiffs,  since  the  last  transaction 
of  the  purchase  of  these  particular  sealskins  in  January.  He  was 
then  shown  a  paoer  bearing  date  the  22d  of  May,  1888,  whereby 
it  appeared  that  ne  had  loaned  $800  in  cash  on  sixty-six  sealskins 
same  as  bought  from  Jacobean  dc  Perlson,  and  further  agreed  to 
poy  $800  more  in  case  the  ^oods  should  be  sold  by  him  prior  to 
the  1st  of  October,  1888.  He  then  testified  that  these  were  the 
same  sealskins  which  he  stated  he  had  bought  outright  on  the  6th 
of  January  and  paid  checks  for  them ;  and  then,  four  months  af- 
terwards, he  issued  the  agreement  in  question.  Then  the  witneSvS, 
finding  in  what  a  predicament  he  had  placed  himself,  says:  ^'I 
said  a  moment  ago  I  bought  them  outnght,  but  that  is  not  the 
same  transaction  we  have  got  here;  they  are  not  the  same  seal- 
skins,  but  are  different  ones."  The  prevarication  was  so  apparent 
that  it  was  no  wonder  that  the  jury  placed  no  credence  at  all  upon 
the  testimony  of  the  witness.  The  evidence  further  showed  that 
the  witness  consigned  these  goods  to  the  defendant  Bernstein  in 
the  citv  of  New  York,  and  it  was  claimed  upon  the  part  of  Bern- 
stein that  he  had  advanced  divers  sums  of  money  to  Wein  upon 
the  credit  and  faith  of  these  goodsw  But  it  is  apparent  that  this 
was  only  another  attempt  to  cover  up  the  fraud  which  had  been 
perpetrated  in  the  disposition  of  the  goods  by  Jacobson  &  Perl- 
son, as  Wein  and  Bernstein  fail  to  agree  in  respect  to  the  advances 
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which  were  made  upon  these  goods,  Wein  stating  that  he  first 
drew  for  $300  and  Bernstein  stating  that  he  drew  for  $200 ;  Wein 
stating  that  Bernstein  advanced  $1,200  odd,  and  Bernstein  stating 
that  he  had  advanced  $1,600 ;  although  in  another  place  he  men- 
tions the  amount  of  his  advances  at  $1,286,  but  when  he  came  to 
give  the  particulars  thejr  amounted  to  nearly  $1,600. 

Under  these  circumstances  we  see  no  reason  for  interfering  with 
the  verdict  of  the  jury.  There  was  certainly  sufficient  evidence 
upon  which  the  jury  might  find  that  this  whole  procedure  was  a 
fraud  from  beginning  to  end. 

Upon  the  whole  case,  therefore,  we  are  of  the  opinion  that  the 
judgment  should  be  affirmed,  with  costs. 

Patterson,  J.,  concurs. 


The  Hong  Kong  &  Shanghai  Banking  Corporation,  Resp't, 
V.  Joseph  M.  Emanuel,  Impl'd,  App'lt. 

{dupretM  Court,  Otneral  Term,  Firtit  IkpartmsfU,  Filed  FAruary  18, 189t,) 

1.  Bills  and  notes— Evtoence. 

The  drawer  and  iDdoraer  of  a  draft  drawn  against  a  congignment  of  oO, 
and  endorsed  for  yalue  to  a  third  person,  gave  tlie  consignee  autliority  to 
sell  the  oil  and  apply  the  proceeds  to  the  payment  of  the  draft.  In  an  ac- 
tion by  the  endorsee  to  recover  a  balance  due  on  the  draft.  Held,  that  the 
court  properly  admitted  in  evidence,  on  plaintiff's  b^alf ,  the  aecowit  of 
sales  submitted  to  him  by  the  consignee,  showing  the  existenoe  of  the  bai* 
ance  in  question. 

2.  Plbaddtg— Ambndiobnt— New  dbfbnsb. 

The  court  properly  refused  to  allow  the  defendant  to  amend  his  answer 
80  as  to  pleaa  payment,  as  it  would  have  been  setting  up  a  new  defense. 

Appeal  from  a  judgment  entered  upon  a  verdict  directed  in 
favor  of  the  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

Sol  Kohuj  for  app'lts ;  Amasa  A.  Bedjield,  for  resp't 

Lawrence,  J. — Under  the  pleadings  in  this  case,  as  the  evi- 
dence stood  at  the  close  of  the  trial,  there  was,  in  our  opinion, 
nothing  to  go  to  the  jury.  The  difficulty  which  was  claimed  to 
have  existed  on  the  former  trial,  on  account  of  the  refusal  of  the 
learned  justice  to  submit  to  the  jury  the  question  whether  the 
defendant  Emanuel  had  given  the  firm  of  Meyer  &  Co.  authority 
to  sell  the  oil  agaipst  which  the  draft  was  drawn,  as  the  agents 
of  the  defendants,  and  to  apply  the  proceeds  to  the  payment  dl  the 
draft,  has  now  been  removed,  as  it  distinctljr  appeared  on  the 
trial  which  resulted  in  the  judgment  from  which  this  appeal  is 
taken,  both  by  the  evidence  of  the  defendant  Meyer  and  of  the 
defendant  Bmanuel,  that  it  was  part  of  the  agreement  between 
the  maker  and  endorser  of  the  draft  that  Meyer  &  Co.  should 
sell  the  oil,  and  that  the  prbceeds  should  be  paid  to  the  plaintiff 
on  account  of  the  draft.  ITong  Kong  Jk  SnangJiai  Banking  Cor- 
porcUion  y.  Emanuel,  36  St  Rep.,  7ia 

This  being  the  case,  it  seems  most  clear  that  the  account  of 
sales  submitted  by  Meyer  &  Co.,  who  were  the  defendants'  agents, 
were  admissible  in  evidence  against  the  defendant  Emanuel,  and 
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that  they  were  binding  on  him.  There  was  also  no  error,  in  our 
opinion,  committed  by  the  learned  justice  in  refusing  to  allow  the 
defendant  to  amend  his  answer  so  as  to  plead  payment 

To  have  permitted  such  an  amendment  would  have  been  to 
have  allowed  the  defendant  to  set  up  an  entirely  new  defense,  for 
which,  even  if  the  court  had  power  to  grant  it,  the  evidence  in 
the  case  offered  no  jurisdiction.     Price  v.  Brown^  98  N.  Y.,  388. 

The  endorsement  of  the  bill,  "  Beceived  payment  for  the  Hong 
Kong  &  Shanghai  Banking  Corporation,  Harold  Vacher,  Agent, 
upon  the  evidence  amounted  merely  to  an  acknowledgment  that 
there  had  been  received  in  payment  upon  the  bill  the  amount  for 
which  the  oil  had  been  sold,  being  the  amount  for  which  credit 
was  allowed  under  the  all^ations  of  the  complaint  Neither  did 
the  justice  who  tried  the  cause  err  in  refusing  to  allow  the  de- 
fendant to  go  to  the  jury  upon  the  several  questions  stated  at 
page  40  of  the  case. 

There  could  be,  on  the  evidence,  no  question  that  the  oil  had 
been  sold,  nor  as  to  the  fact  that  there  had  been  an  account  of 
sales  rendered  to  the  defendant  Emanuel  by  his  agents  Meyer  A; 
Co.  There  was  no  proof  before  the  court  of  any  payment  of  the 
draft  beyond  that  which  the  plaintiflf  had  established  by  putting 
the  endorsement  upon  the  draft  in  evidence.  There  was  no  plea 
of  payment  by  the  defendants,  nor  was  there  any  evidence  of  neg- 
ligence on  the  part  of  the  plaintiflE  to  submit  to  the  jury. 

Upon  the  record,  we  are  of  the  opinion,  therefore,  that  if  the 
defendant  had  been  allowed  to  go  to  tne  jury  upon  either  of  the 

Snestiona  submitted  by  his  counsel,  and  a  verdict  had  been  ren- 
ered  in  his  favor,  the  court  would  have  been  compelled  to  set  it 
aside.  Dwighiy.  Germania  Life  Ins.  Go.,  108  N.  Y.,  341-358;  3 
St  Eep.,  115 ;  KeUy  v.  Burroughs,  102  N.  Y.,  93 ;  1  St  Rep., 
161 ;  Cadger  v.  Lansing,  64  N.  Y.,  427. 

The  judgment  and  order  below  must,  therefore,  be  affirmed, 
with  costs  and  disbursements. 

Van  Bbunt,  P.  J.,  and  O'Brien,  J.,  concur. 


Joseph  Marrone,  Eesp't,  v.  The  New  York  Jockey  Club, 

Appl't 

(Supreme  Court,  General  Term,  First  Department,  Filed  February  18,  189$.) 

Plbading — ^Irbblevaht  and  redundant  allboationb— SraiKma  out. 

Plaintiff  contracted  to  blast  and  excavate  rock  at  a  fixed  price  per  cubic 
yard  for  such  work  as  should  be  done.  Defendant  paid  for  all  work  done 
and  refused  to  let  him  proceed.  Plainlilt  then  brought  suit  for  damages 
for  not  being  allowed  to  proceed  with  the  work,  ffdd,  that  allegatioDs  in 
the  complaint  that  Uie  work  done  was  for  defendant's  benefit  and  accepted 
by  it  ana  paid  for  according  to  tbe  contract,  which  contract  was  signed  by 
defendant  s  superintendent,  were  irrelevant  and  redundant,  and,  on  motion, 
should  be  stricken  out.    (Lawrence,  J.,  dissents.) 

Appeal  from  an  order  of  the  special  term  denying  defendant's 
motion  to  strike  out  a  part  of  the  complaint  as  irrelevant  and  re- 
dundant 

Albert  D.  Oruikshank,  for  appl't;  Edward  H.  Murphy,  forresp't 
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O'Brien,  J. — The  complaint  alleges  that  the  parties  entered  into 
an  agreement,  a  copy  of  which  is  annexed,  and  that  the  defend- 
ant contracted  therein  under  the  name  of-  the  Westchester  Jockey 
Club : 

"  That  all  the  blasting,  excavations  and  other  work  done  upon 
the  said  contract  was  done  upon  the  land  and  premises  and  for  the 
benefit  of  said  defendant,  and  that  said  defendant  accepted  the 
work  already  done  by  the  plaintiff  under  said  contract,  and  that 
the  payments  heretofore  made  to  the  plaintiff  for  said  work  were 
made  by  said  defendants  according  to  the  terms  of  said  contract, 
and  that  the  James  R  Jackson  who  signed  said  contract  is  the 
architect  and  superintendent  of  said  defendant" 

The  complaint  alleges  that  the  plaintiff  entered  tipon  the  per- 
formance of  the  said  contract,  and  fulfilled  all  its  conditions,  until 
the  defendant  had  broken  the  said  contract  by  refusing  to  further 
allow  him  to  perform  the  same  upon  the  ground  that  there  was 
no  work  to  be  done  under  said  contract,  and  ordered  the  plaintiff 
to  remove  his  men  and  apparatus  and  tools  from  those  premises, 
and  forbade  plaintiff  to  do  any  more  blastii^,  *  *  *  and  re- 
fused to  pay  plaintiff  for  any  other  and  fimher  woric  than  had 
already  been  done." 

It  is  further  alleged  ''  that  there  remained  a  large  quantity  of 
blasting  and  rock  excavation  required  to  be  done  under  the  terms 
and  conditions  of  the  contract"  The  contract  referred  to  in  this 
complaint  has  already  been  before  this  general  term  in  this  same 
action,  and  it  was  then  commented  on  by  the  presiding  justice  as 
follows: 

'^  He  not  only  does  not  show  that  he  has  a  cause  or  action 
against  the  defendant,  but  he  fails  to  set  out  a  cause  of  action 
against  anybody.  Not  only  was  the  contract  in  writing  under 
seal,  but  in  the  name  of  a  party  other  than  the  defendants,  and 
there  is  no  agreement  therein  contained  that  the  Pftrty  contracting 
with  the  plaintiff  shall  allow  the  plaintiff  to  do  alt  this  work  The 
plaintiff  contracts  to  take  out  rock,  etc.,  and  the  other  party  con- 
tracts to  pay  him  a  certain  price  for  what  he  does  take  out,  and 
nothing  more.  It  is  conceded  that  the  plaintiff  has  been  paid  for 
all  work  done,  and  this  action  is  brought  to  recover  damages  for 
not  being  allowed  to  do  more.  As  there  was  no  obligation  to 
give  the  plaintiff  more  to  do,  this  refusal  could  not  rise  to  an  ac- 
tion for  aamages  sustained  by  such  refusal." 

The  language  objected  to  and  sought  to  be  stricken  out  is  that 
above  quoted  from  the  complaint  As  it  stands,  it  must  be 
answered  under  oath,  and  the  question  therefore  presented  is 
whether  it  is  irrelevant  and  redundant  It  is  apparent  that  its 
purpose  is,  in  some  way,  to  support  the  plea  of  ratification,  upon 

J)laintiff*8  theory  that  the  defendant,  and  not  the  Westchester 
fockey  Club,  was  the  real  party  to  the  contract  If  the  com- 
plaint were  that  some  one  else  made  the  contract  and  defendant 
afterwards  ratified  it,  this  suggestion  might  have  some  weight 
The  theory  of  plaintiff's  action,  however,  is  thai  the  defendcint 
itself  made  the  contract,  though  under  another  nama  The 
test,  therefore,  of  its  irrelevancy  is  to  be  determined  by  considera- 
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tion  of  what  would  result  upon  the  cause  of  Action  alleged,  if  all 
the  language  complained  of  were  stricken  out  So  considered,  it 
is  clear  that  the  same  cause  of  action  would  remain,  since  it  is 
founded,  not  upon  work  the  defendant  did  accept,  or  pay  for,  or 
ffet  the  benefit  of,  but  upon  its  refusal  to  permit  the  plaintiff  to 
do  the  work  contracted  to  be  done. 

The  most  that  can  be  urged  in  favor  of  retaining  the  language 
objected  to  in  the  complaint  would  be  that  it  contained  a  state- 
ment of  items  of  evidence  in  support  of  the  plaintiff's  theory  that 
the  contract  bound  the  defendant  The  answer  to  this,  however, 
is  that  facts  must  be  set  foith  and  not  evidence  of  facts.  The 
purpose  of  pleading  is  to  determine  the  issues  as  between  the  par- 
ties, and  where,  as  nere,  language  is  introduced  in  the  complaint, 
which,  at  best,  is  but  evidence  of  certain  facts,  which  facts  them- 
selves, if  true,  are  not  relevant  to  the  issue,  it  should  not  be  al- 
lowed to  remain  in  the  pleadings  and  obscure  and  cloud  the  true 
issue  which  is  to  be  determined  upon  the  trial  between  the  partiea 

As  stated  by  Judge  Brady  in  .  Isaac  v.  Vellomanj  8  Aba  Pr., 
464 :  *'  A  pai'ty  is  aggrieved  if  called  upon  to  answer  an  irrele- 
vant or  redundant  statement,  and  thus  to  create  issues  which  the 
rules  of  pleading  do  not  encourage  or  sustain.  That  imposes 
upon  him  a  legal  obligation,  by  a  system  of  pleading  which  does 
not  otherwise  exist,  and  he  is  aggrieved  by  it  Every  infraction 
of  a  legal  right  is  a  grievance,  however  madet*' 

The  principles  governing  motions  of  this  kind  are  fully  set 
forth  in  the  case  of  Smith  v.  IliUon^  50  Hun,  236;  19  St  Kep., 
840,  which  is  an  opinion  of  the  general  term  of  this  court  It  is 
therein  held  that  it  is  the  duty  of  the  court,  upon  motion,  to 
strike  out  such  portions  of  a  pleading  as  are  irrelevant 

We  are  of  opinion  that  the  motion  to  strike  out  the  language 
objected  to  should  have  been  granted.  And  the  order  is  accord- 
ingly reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 

Van  ^runt,  P  J.,  concura 

Lawrence,  J.  (dissenting.  J — We  are  of  the  opinion  that  it  can- 
not be  successfully  contended  that  the  averment  in  the  complaint 
which  was  sought  to  be  stricken  out  was  irrelevant,  and  that  the 
order  made  below  was,  therefore,  erroneous. 

The  complaint,  after  alleging  that  the  defendant  is  a  domestic 
corporation,  avers  that  on  the  22d  day  of  September,  1888,  the 
parties  to  this  action  entered  into  a  contract  in  writing,  which  is 
annexed,  by  which  the  plaintiff  was  to  do  certain  excavating  and 
blasting;  that  the  said  defendant  contracted  therein,  under  the 
name  of  the  Westchester  Jockey  Club.  It  is  then  averred  that 
all  the  blasting,  excavating  and  other  work  done  under  said  con- 
tract was  done  upon  the  land  and  premises  and  for  the  benefit  of 
said  defendant,  and  that  said  defendant  accepted  the  work  already 
done  under  said  contract,  and  that  the  payments  heretofore  made 
to  plaintiff  for  said  work  were  made  by  said  defendant,  according 
to  the  terras  of  said  contract,  and  that  the  Thomas  R,  Jackson 
St.  Rep.,  Vol.  XLIV.        58 
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•who  signed  said  contract  is  the  architect  and  superintendent  of 
the  said  defendant 

The  contract  referred  to  is  annexed  to  and  made  a  part  of  the 
complaint,  is  under  seal,  and  is  signed  Thos.  R  Jackson,  for  the 
Westchester  Jockey  Club. 

If  the  paragraph  of  the  complaint  sought  to  be  stricken  out 
does  not  state  a  cause  of  action,  the  proper  remedy  of  the  de- 
fendant would  seem  to  be  by  demurrer ;  but  the  motion  is  to 
strike  out  the  same  as  irrelevant,  and  we  are  not  prepared  to  say 
upon  a  motion  that  it  is  irrelevant 

The  opinion  of  this  court  delivered  in  this  case,  repoiled  in  37 
St  Rep.,  936,  was  rendered  upon  an  appeal  from  an  order  grant- 
ing the  plaintiffs  motion  to  compel  the  defendant  to  produce  a 
profile  and  purvey  for  his  inspection  iri  order  to  prepare  his  com- 
plaint. The  complaint  had  not  then  been  drawn  and  was  not 
before  the  court,  and  its  sufficiency  should  be  detennined  upon  a 
demurrer,  and  not  upon  a  motion  to  strike  out  portions  of  it 

It  further  appears  that  the  defendant  is  in  no  way  aggrieved  by 
the  allegations  objected  to,  nor  was  it  embarrassed  in  its  plead- 
ing. Code,  §  645  see,  also,  Toum  of  Essex  v.  ^.  Y  <t  Canada 
Railroad  Co.,  8  Hun,  861. 

The  order  appealed  from  must  be  affirmed,  with  costs  and 
disbursements. 

Order  reversed,  with  ten  d6llars  costs  and  disbursements,  and 
motion  granted.  

William  L  Reynolds,  Besp't,  v.  Sylvester  H.  Kneeland, 

App'lt 

(Supreme  Court,  General  Teitn,  Fint  Department,  Filed  Februaty  18,  1S9S.) 

1.  Master  and  servant— Negligence— Fellow  servants. 

In  an  action  by  an  employee  against  a  railroad  owner  to  recoYer  damages 
for  personal  injuries,  it  was  shown  that  the  injuries  resulted  from  defects 
in  a  hand-car  on  which  he  was  returning  from  work,  that  the  car  was 
originally  suited  to  its  use,  but  got  out  of  repair  Htld,  that  the  failure  of 
the  parties  who  were  using  the  cars  to  report  its  condition  to  defendant, 
and  request  that  it  be  put  in  order,  was  negligence,  and  affected  plaintiff, 
as  they  were  his  fellow  servant?. 

2.  Same— Instructions. 

In  such  case  the  court  virtually  instructed  the  jurv  that  the  plaintiff 
was  entitled  to  recover  if  he  had  not  personal  knowledge  of  the  condition 
of  the  car.  no  matter  how  negligent  his  fellow  servants  may  have  been  not 
only  in  using  the  car  at  all,  but  in  placing  it  in  the  pobition  they  did. 
Held  error 

Appeal  from  judgment  entered  on  verdict  and  from  order 
denying  motion  for  new  trial. 

R  0    Ingersoll,  for  app'lt ;  H.  Fiske,  for  resp't 

Van  Brunt,  P  J.-  This  action  was  brought  to  recover  dam- 
ages for  an  injury  suffered  by  the  plaintiff  by  reason  of  the' alleged 
negligence  of  the  defendant 

The  defendant  was  at  the  time  of  the  accident  on  the  20th  of 
June,  1887,  and  for  some  time  prior  thereto,  engaged  in  repairing, 
reconstructing  and  widening  the  guage  of  the  Toledo,  St  Louis 
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&  KaDsas  City  railroad,  which  he  owned.  The  plaintiff  was  in  the 
defendant's  employ  as  a  foreman  in  charge  of  a  gang  of  men 
engaged  in  the  work,  and  on  the  20th  of  June  was  employed  near 
Michigantown  in  the  state  of  Indiana.  A  Mr.  Calhoun  was  the 
immediate  superior  o(  the  plaintiff  as  a  sort  of  general  foreman, 
and  above  him  was  a  Mr  Goodrich,  superintendent  of  construc- 
tion. Some  three  days  before  the  accident  the  plaintiff  was  put 
in  charge  of  the  work  by  Mr  Calhoun  in  his  absence  according 
to  the  orders  of  Mr.  Goodrich,  and  the  plaintiff  had  charge  and 
control  of  the  gangs  at  work  when  Mr.  Calhoun  was  not  present 
All  of  these  men  at  the  time  of  the  accident  lived  at  Michigan- 
town  with  the  exception  of  one  foreman,  Downhour,  who  liv^  at 
Russiaville,  seven  miles  further  on.  Downhour's  gang  were 
accustomed  to  go  in  the  morning  from  Russiaville  to  Michigan- 
town,  on  a  hand  car  and  then  lift  the  hand  car  on  one  of  the  cars 
of  the  train  which  was  drawn  by  a  locomotive,  and  come  up  with 
the  other  gangs ;  and  in  the  evening  they  would  go  down  on  the 
train  to  Michigantown  and  then  take  their  hand  car  on  to  Russia- 
ville. The  plaintiff  testified  that  he  never  had  occasion  to  use  a 
hand  car  while  in  the  defendant's  employ  until  the  day  of  the  acci- 
dent, except  once  for  a  few  miles  unaer  the  charge  of  another  man. 
On  the  morning  of  the  accident  the  general  foreman  Calhoun 
saw  the  gangs  at  work  between  seven  and  nine  and  again  at 
fiva  He  was  at  that  time  travelling  on  a  three  wheel  car 
and  remained  at  the  place  where  the  men  were  working  about 
ten  minutes,  having  a  general  convei'sation  with  the  plaintiff. 
On  the  evening  of  the  20th  of  June  the  construction  train 
was  not  present  to  convey  the  workmen  home,  but  there  were 
a  number  of  hand  cars  and  one  or  two  push  cars  at  the 
station.  Thereupon  the  several  gangs  proceeded  to  construct 
a  train  out  of  the  hand  and  push  cars,  and  the  car  that  Downhour 
used  to  return  to  Russiaville  was  placed  in  the  middle  of  this 
train.  One  of  the  witnesses  testified  that  Mr.  Calhoun  stated  that 
the  train  would  not  be  there  to  carry  the  men  home,  and  that 
they  would  have  to  lash  the  cars  together,  and  all  the  men  go 
down  on  the  cara  When  the  men  quit  work  they  proceeded  to 
prepare  the  train,  including  therein  a  car  which  was  known  to 
many  of  them  to  be  out  of  order.  After  the  cars  were  lashed 
together  the  men,  among  whom  was  the  plaintiff,  got  on  and  the 
train  started.  After  going  about  a  quarter  of  a  mile  some  one 
shouted  that  he  had  lost  a  dinner  pail,  and  the  train  was  stopped 
to  allow  him  to  pick  it  up.     The  plaintiff,  with  another  foreman, 

Sut  off  the  train  and  walked  ahead  about  a  quarter  of  a  mile, 
uring  the  stoppage,  in  consequence  of  the  defective  condition  of 
this  car,  which  had  been  placeJi  in  the  middle,  it  was  determined 
to  change  its  location  in  tne  train,  and  it  was  placed  in  front,  and 
the  train  started  again.  If  the  car  was  defective,  there  was  evi- 
dence tending  to  show  that  the  proper  place  to  have  placed  this 
car  was  in  the  rear  of  the  train  and  not  in  the  front.  When  the 
train  overtook  the  plaintiff  he  took  his  seat  in  front  of  the  train, 
some  one  making  room  for  him  as  the  train  came  along.  After  it 
bad  run  a  little  way  it  began  to  go  down  hill  at  a  pretty  high  rate 
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of  speed,  when  the  car  which  was  out  of  repair  gave  way.  and  the 
plaintiff  was  thrown  over  in  front  of  the  car,  and  the  whole  train 
ran  over  him.  He  was  terribly  injured,  and  brought  this  actioti 
to  recover  his  damage&  A  recovery  having  been  had,  appeal  was 
taken  from  the  judgment  thereupon  enierS  and  from  the  order 
denying  the  motion  for  anew  trial 

It  is  claimed  upon  the  part  of  the  appellant,  as  a  ground  of  this 
appeal,  that  the  accident  happened  because  of  the  negligence  of 
fellow  servants  of  the  plaintiff,  and  that  therefoi*e  no  recovery 
could  be  had. 

It  does  not  need  the  citation  of  any  authorities  to  support  the 
proposition  of  accident  caused  by  n^ligence  of  fellow  servants 
It  is  well  settled,  and  there  is  no  dispute  in  respect  thei-eto,  the 
distinctions  arising  in  the  various  cases  from  the  aetermination  as 
to  whether  the  party  injured  is  a  fellow  servant  of  the  person 
guilty  of  negligence. 

It  appears  from  the  record  that  this  subject  of  fellow  servants 
was  not  distinctly  brought  before  the  jury  until  after  the  charge, 
and  in  pursuance  of  certain  requests  made  by  the  defendant 
Among  other  things  charged  at  the  request  of  the  defendant,  the 
court  charged  that  in  respect  to  fellow  servants  no  distinction 
arises  from  the  different  grades  or  rank  of  the  employees,  nor 
from  their  being  engaged  in  different  work,  provided  the  service 
tends  to  accomplish  the  same  purpose;  that  the  foreman  of  a 
gang  employed  oy  a  contractor  is  a  fellow  servant  of  one  of  the 
ganff ;  and  that  the  various  men  who  were  employed  and  were 
working  on  the  railroad  in  the  gangs  under  Reynolds  were  fellow 
servants  of  said  Reynold&  This  last  proposition  took  away  from 
the  jurv  all  question  as  to  the  relation  of  the  plaintiff  to  the  per- 
sons who  were  associated  with  him  in  the  work  which  they  were 
there  conducting. 

It  will  be  observed  that  there  was  evidence  tending  to  show 
that  Reynolds  had  been  put  in  charge  of  the  work  in  the  absence 
of  Calhoun,  and  that  Calhoun  was  not  present  at  the  time  the 
various  gan^  stopped  work  on  the  day  on  which  the  accident  oc- 
curred, and  Reynolds  was  therefore  the  general  superintendent  of 
all  the  gangs  and  their  foreman.  And  the  court  charged,  thus 
not  leaving  it  to  the  jury,  that  all  these  men  were  the  fellow  ser- 
vants of  Reynolda  And  in  the  consideration  of  the  questions 
raised  upon  this  appeal,  it  is  necessary  to  treat  of  the  relations  of 
the  parties  upon  that  basia 

Tne  court  was  thereupon  requested  to  charge  :  "  That  if  Down- 
hour  knew  of  the  defect  in  the  car,  and  if  he  put  the  defective  car 
in  front,  and  that  the  injury  occurred  by  reason  of  the  defective 
car  and  putting  it  in  front,  the  defendant  is  not  responsible,  as 
Downhour  was  a  fellow  servant,  and  his  knowledge  was  the 
knowledge  of  the  plaintiff." 

This  request  was  refused,  and  the  defendant  excepted. 

The  court  was  further  requested  to  charge :  "  That  the  only 
thing  incumbent  upon  the  defendant  in  this  case  was  in  the  first 
place  to  supply  good  machinery,  proper  tools,  and  also  to  employ 
competent  and  proper  men  to  superintend  tlie  workmen,  and  that 
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if  they  believe  he  did  so,  purchased  proper  machinery  and  did 
•employ  competent  and  proper  men  to  superintend  the  work,  and 
that  although  it  maj^  appear  from  the  evidence  that  the  persons, 
or  some  of  tliem,  using  this  hand  cxir  found  it  was  defective  ana 
persisted  in  using  it  after waixls,  then  that  the  defendant  is  not  re* 
.sponsible." 

The  court  dechned  so  to  cliarge,  and  defendant  excepted. 

That  if  the  jury  believed  that  the  defendant  had  employed com- 
j>etent  men  or  a  competent  superintendent,  and  that  he  employed 
-competent  men  under  him,  that  no  complaint  ever  was  made  to 
this  superintendent,  and  that  the  superintendent  would  have  re- 
paired any  defect  had  complaint  been  made  to  him,  and  that  the 
men,  the  fellow  servants  of  this  plaintiff,  used  the  car  knowing 
it  to  be  out  of  repair,  then  the  defendant,  having  no  personal  know- 
Jedge,  is  not  responsible 

This  request  was  also  refused  and  the  defendant  excepted. 

It  is  to  be  observed  that  the  action  is  based  upon  the  negli- 
gence of  the  defendant  It  may  not  .be  always  necessary  to  es- 
tablish personal  negligence  upon  the  part  of  the  defendant ;  but 
there  must  be  negligence  upon  the  part  of  somebody  who  stands 
in  the  position  of  the  defendant,  and  for  whose  negligence  the  de- 
fendant may  be  held  responsible.  The  duty  of  the  defendant 
was  to  employ  proper  machinery  and  competent  workmen,  and 
to  exhibit  care  and  prudence  in  the  selection  of  the  men  to  be 
employed  ;  and  if  injury  results  from  the  carelessness  or  reckless- 
ness of  a  fellow  servant  under  such  circumstanes,  the  employer 
cannot  be  said  to  be  guilty  of  negligence.  An  employer  is  not  an 
insurer  of  the  safety  of  the  men  employed,  although  the  business 
may  be  of  a  hazardous  character.  But  he  must  exercise  care 
tkud  prudence  in  the  conduct  of  the  business  in  order  that  his  em- 
ployees may  not  be  unduly  exposed  to  the  risk  of  injury. 

In  the  case  at  bar  the  evidence  tended  to  show  that  the  persons 
wliom  the  defendant  had  placed  in  charge  of  this  work  were  care- 
ful, prudent  and  competent  men ;  and  that  the  car  in  question 
was  originally  entirely  suited  to  the  purpose  for  which  it  was 
used,  namely,  the  carrying  of  a  few  men  along  the  line  of  the 
road.  Thei-e  was  evidence  tending  to  show  that  no  complaint  in 
regard  to  the  condition  of  the  car  had  ever  been  made  to  any  per- 
son in  charge  of  the  work ;  nor  any  request  to  repair  the  same ; 
and  although  there  was  evidence  to  the  contrary,  perhaps,  yet 
still  that  necessarily  remained  a  question  for  the  jury,  and 
was  embraced  in  the  request  which  was  refused.  With  evi- 
dence of  this  character  tending  to  show  prudent  and  careful  selec- 
tion of  men  and  machineiy,  tlie  fact  that  such  machinery  got  out 
of  repair,  was  used  when  out  of  repair,  and  such  use  resulted  in  ac- 
cident, seems  to  indicate  negligence  upon  the  part  of  the  parties 
who  were  using  this  machinery  and  failed  to  report  its  condition 
and  to  procure  its  being  put  in  proper  c-ondition.  And  the  per- 
sons who  are  chargeable  with  this- knowledge  which  resultea  in 
an  accident  were  held  by  the  court  to  be  the  fellow  servants  of 
the  plaintiff. 

By  reference  to  the  requests  it  will  be  seen  that  the  counsel  re- 
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a  nested  the  court  to  charge :  "  That  if  the  jury  believed  that  the: 
efendant  had  employed  competent  men  or  a  competent  superin- 
tendent, and  that  he  employed  competent  men  under  him,  that 
no  complaint  ever  was  made  to  this  superintendent,  and  that  the 
superintendent  would  have  repaired  any  defect  had  complaint 
been  made  to  him,  and  that  the  men,  the  fellow  servants  of  this 
plaintiflE,  used  the  car  knowing  it  to  be  out  of  repair,  then  the  de- 
fendant, having  no  personal  knowledge,  is  not  responsible." 

The  refusal  to  chai-ge  this  proposition  was  equivalent  to  charg- 
ing the  jury  that,  although  the  defendant'  had  employed  compe- 
tent  men  and  competent  superintendents  and  that  no  complaint 
was  ever  made  in  regard  to  this  car,  and  that  if  it  had  been  made 
it  would  have  been  repaired,  and  the  men  used  the  car  knowing^ 
it  to  be  out  of  repair  and  dangerous,  notwithstanding  these  facts 
the  plaintiff  could  recover.  This  seems  to  be  error,  because  if 
those  facts  existed,  the  defendant  had  performed  his  whole  duty. 

But  it  may  be  said  that  this  proposition  did  not  embrace  the 
original  furnishing  of  proper  machinery.  But  the  evidence 
showed  that  this  car,  when  originally  furnished  for  this  work,  was; 
proper  for  the  use  to  which  it  was  intended  to  be  put ;  and  that 
It  only  became  unfit  for  service  because  of  its  having  got  out  of 
repair.  And,  therefore,  it  was  not  necessary  to  include  in  that 
proposition  the  question  of  proper  machinery,  as  there  was  no 
eviaence  to  show,  as  already  stated,  that  at  the  time  this  car  was 
originally  furnished  it  was  out  of  repair. 

It  is  therefore  apparent  that  if  there  was  a  failure  to  report  this 
car  as  being  out  of  order,  and  no  request  for  its  being  put  in  or- 
der, and  the  accident  happened  because  of  its  defective  condition, 
there  was  negligence  upon  the  part  of  the  persons  using  the  car^ 
and  who  were  the  fellow  servants  of  the  plaintiff. 

In  the  case,  of  XoM^rAKn  V.  The  StatCj  105  N.  Y.,  159;  6  St. 
Rep.,  826,  it  appears  that  the  plaintiff  was  employed  upon  the 
state  boat  upon  Lake  Champlain.  While  so  employed,  he  was 
engaged,  under  the  direction  of  the  captain,  in  digging  and  wheel- 
ing clay,  from  a  bank  near  the  canal  into  the  boat  The  captain 
of  the  boat  had  loosened  the  overhanging  earth,  and  while  the 
plaintiff  was  under  it  it  fell  and  he  was  injured.  It  was  found 
that  the  injury  resulted  from  the  negligence  of  the  captain  of  the 
boat,  and  it  was  held  that  although  captain  of  the  boat,  with  power 
to  direct  those  under  him,  he  was  nevertheless  a  co-servant  within 
the  rule;  and  that  it  was  the  ordinary  case  of  mismanagement  by 
a  co-employee  of  a  superior  grade,  and  under  such  circumstances 
no  recovery  could  be  had.  So  in  the  case  of  Byrnes  v.  K  K,  i. 
K  d  W.  R  Go,,  113  N.  Y.,  251 ;  22  St  Rep.,  936,  where  a  car 
had  been  improperly  loaded  and  it  was  being  moved  by  the  en- 
gine from  the  switcn  to  the  main  track,  the  deceased  got  upon  it 
to  stop  it,  but  in  conseauence  of  the  improper  manner  in  which, 
the  car  was  loaded  the  Drake  was  rendered  useless,  a  collision  oc- 
curred and  the  deceased  thrown  from  the  car  and  killed.  It  fur- 
ther appeared  that  the  car  was  in  good  condition  beforo  it  was 
loaded,  and  that  a  proper  system  of  inspection  had  been  adopted, 
but  which  system  was  not  followed  out,  and  it  was  held  that  hav- 
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ing  provided  a  safe  car,  and  a  system  of  inspection  and  competent 
men  therefor,  the  defendant  was  not  liable  for  injuries  resultmg  to 
a  co-employee.  Many  other  cases  of  like  character  might  be  cited, 
but  these  seem  to  be  sufficient  to  illustrate  the  principla 

We  think  upon  an  examination  of  the  manner  in  which  this 
case  was  submitted  to  the  jury  that  it  was  a  virtual  direction  upon 
the  part  of  tlie  court  that  the  phiintiff  was  entitled  to  recover  if 
he  had  not  personal  knowledge  of  tlie  condition  of  the  car  in 
question,  no  uiatter  how  negligent  his  co-employees  may  have  been 
not  only  in  using  the  car  at  all,  but  iu  placing  it  in  the  position  in 
the  tram  which  they  did. 

This  presented  the  case  in  an  erroneous  forai  to  the  jury  and 
deprivea  the  defendant  of  that  protection  which  the  exercise  of 
-due  care  had  thrown  around  him. 

We  think  that  for  these  errors  the  judgment  should  be  reversed 
.and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event 

Lawrence,  J.,  concurs ;  O'Brien,  J.,  concurs  in  result 


Ella  Weed  Center,  Resp't,  v,  James  I.  Weed,  Applt 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  IS,  189S,) 

EaroppEii—DEBD — Fraudulent  rbprbsbntations. 

Defendant,  for  the  purpose  of  inducing  plaintifiF,  his  sister,  to  unite  with 
their  sisters  in  dividing  by  quit-claim  deeds  their  deceased  parents'  prop- 
erty, frau'ialently  repr  sented  to  her  that  their  mother  had  died  seized  of 
the  homestead  farm,  and  the  personal  property  thereon,  when  in  fact  he 
held  an  unreconied  deed  to  him  of  the  same,  and  that  if  the  proposed 
deeils  were  exi-euted  she  would  become  owner  of  one-third  the  homestead 
and  one-fourth  tlie  personal  property ;  whereupon  plaintiflf  united  in  the 
deeds.  Held,  thut  d(;fendant  was  estopped  from  asserting,  as  against 
plainti£r,  any  title  in  himself,  under  the  d  ed  from  his  mother,  to  the  one- 
third  interest  in  the  homestead  and  the  one-fourth  interest  in  the  personal 
property,  and  that  he  convey  to  her  such  undivided  interest  by  deed. 

Appeal  by  the  defendant  from  a  judgment  entered  in  Cayuga 
county  on  the  report  of*  a  referee. 

«/.  R  Teller,  for  app'lt ;   C  K  Elliott,  for  resp't. 

DwiGHT,  P.  J. — The  parties  to  the  action  were  brother  and 
sister  and,  with  two  other  sisters,  were  the  only  heirs  at  law  and 
next  of  kin  of  their  father  and  mother,  both  of  whom  had  died 
intestate  within  a  year  before  this  action  was  commenced.  The 
father  died  seized  of  three  parcels  of  real  estate  in  the  village  of 
Weedsport,  and  the  mother  had  been,  and  it  was  supposed  by  the 
sisters  that  she  was  at  the  time  of  her  death,  the  owner  in  fee  of 
I  lie  homestead  house  and  lot  in  tlie  same  village  and  the  household 
furniture  therein,  of  whir^h  she  died  in  possession.  In  fact  how- 
ever, she  had,  shortly  after  the  death  of  her  husband,  conveyed 
the  homestead  and  furniture  to  the  defendant,  subject  to  her 
own  use  during  her  life,  by  a  deed  which  he  had  withheld  from 
record  and  the  existence  of  which  he  had  concealed  from  his 
sisters,  although  he  had  been  in  the  possession  of  the  property 
<5onveyed  from  the  time  of  his  mothers  death.  The  defendant, 
moreover,  for  the  purpose  of  inducing  the  plaintiff  to  become  a 
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party  to  the  two  deeds  hereafter  mentioned,  fraudulently  repre- 
sented to  her  that  his  mother  had  never  parted  with  her  title  to  any 
of  the  property  in  question,  but  that  his  sisters  and  himself  had 
inherited  it  from  her,  and  in  eflfect  that  if  the  proposed  deeds  were- 
executed,  the  plaintiflE  would  become  the  owner  of  one-third  of 
the  homestead  property  as  well  as  of  certain  property  left  by  her 
fcither. 

By  such  concealment  and  fraudulent  representation  the  defend- 
ant induced  the  plaintiff  to  become  a  party  to  two  deeds,  by  one 
of  which  Mrs.  Putnam,  one  of  the  heirs,  quit-claimed  to  the  other 
three  all  iier  interest  in  two  parcels  of  the  real  estate  of  their 
father,  and  in  the  homestead  real  estate,  in  consideration  of  the 
other  deed,  by  which  the  three  grantees  in  the  first  quit  claimed  to 
her  all  their  interest  iu  the  remaining  parcel  of  the  father's  real 
estate,  consisting  of  eight  acres  of  land  with  farm  buildings.  The 
deeds  were  prepared  for  execution,  with  the  knowledge  and 
assistance  of  the  defendant,  on  the  3d  day  of  April,  and  were 
executed,  acknowledged  and  delivered  on  the  5th  day  of  the  same 
month  ;  but  intermediate  their  preparation  and  their  execution 
the  defendant  caused  his  deed  of  the  homestead  to  be  recoixJed. 
These  facts  were  found  by  the  referee  with  great  particularity  of 
detail,  and  upon  proofs  which  support  the  findings,  and  he  found 
as  conclusions  of  law  therefrom,  that  the  defendant  is  estopped 
from  denying,  as  against  the  plaintiff,  the  truth  of  the  representa- 
tions  above  mentioned,  and  is  bound  to  make  them  good  ;  that  he 
is  estopped  from  asserting  m  against  the  plaintiff  any  title  in  him- 
self, under  the  deed  from  his  mother,  to  the  one-third  interest  in 
the  homestead  and  the  one-fourth  interest  in  the  personal  prop- 
erty which  he  represented  would  be  hers  in  case  she  enterea  into 
the  proposed  arranffement  with  Mrs.  Putnam ;  that  the  plaintiff  is- 
entitled  legally  and  equitably  to  an  undivided  one-thira  interests 
in  the  homestead  property,  and  to  an  undivided  one- fourth  part 
of  the  personal  property  in  those  premises ;  that  she  is  entitled  to 
a  decree  adjudgmg  her  seized  in  fee  of -an  undivided  one-third 
part  of  the  homestead  premises  and  the  owner  of  an  undivided 
one-fourth  interest  in  the  personal  property  thereon,  and  that  the 
decree  should  direct  the  defendant  forthwith  to  convey  to  her,  by 
good  and  sufficient  deed,  such  interest  in  the  homestead  premises; 
and  judgment  was  directed  and  entered  accordingly. 

We  have  no  doubt  that  the  case  was  properly  one  of  equitable 
cognizance.  The  plaintiff  could  not  have  maintained  ejectment 
for  an  undivided  share  of  the  premises  in  question,  because  the 
l^al  title  to  the  whole  was  in  the  defendant  Nor  was  she,  on 
the  facts  of  this  case,  confined  to  her  action  for  damages  by  the 
fraud  of  the  defendant  The  mere  finding  that  the  defendant 
was  not  insolvent  at  the  time  of  the  commencement  of  the  action 
gives  no  assurance  of  his  ability  to  respond  in  damages  for  the 
wrong  done  to  the  plaintiff,  and  the  whole  case  tends  to  show- 
that  the  only  effectual  remedy  for  her  was  to  be  found  in  a  resort 
to  the  land  itself  under  the  protection  of  a  lis  pendens.     Besides^ 

Suity  acquired  jurisdiction  of  the  case  by  virtue  of  the  allegation 
the  complaint  that  the  deed  to  the  defendant  from  his  mother 
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was  without  consideration  and  was  obtained  by  fraud  and  deceit; 
and  albeit  that  issue  was  finally  decided  adversely  to  the  plaintiff 
equity  having  thus  acquired  jurisdiction  of  the  action  will  retain 
it  until  the  whole  subject  is  disposed  of.  Hollister  v.  Stevxirt^  20 
St  Sep.,  941,  949 ;  Ostrander  v.  Weber,  22  id.,  979,  983 ;  Valen* 
tine  V.  Richardt,  126  N.  Y.,  272;  37  St.  Eep.,  12.  Moreover  tbe^ 
defendant  waived  the  defense  that  the  plaintiff  had  her  remedy 
at  law  by  not  pleading  it  See  the  caaes  last  cited,  and  Tomn  of 
Meniz  V.  Cook,  108  N.  Y.,  504;  13  St  Rep.,  845. 

The  case  is  clearly  not  within  the  statutory  rule  which  pre- 
scribes  three  years  actual  possession  in  the  plaintiff  before  aa 
action  can  be  maintained  to  determine  conflicting  claims  to  real 
estata  Code  of  Civil  Procedure,  §  1638.  It  is  apparent  front 
the  terms  of  that  statute  that  the  action  there  given  is  one  which 
is  based  upon  the  legal  title  held  or  claimed  by  the  plaintiff,  and 
that  it  has  no  reference  to  an  action  for  similar  relief,  which  pro- 
ceeds upon  equitable  grounds ;  and  so  far  from  possession  in  the 
plaintiff  being  required  in  the  latter  class  of  actions,  relief  may. 
m  a  proper  case,  be  obtained  to  set  aside  a  deed  or  remove  a  cloud 
upon  title  and  to  recover  possession  in  a  single  action,  Lattin  v. 
McCaHy,  41  N.  Y.,  107 ;  Phillipe  v.  Gorham,  17  id,  270 ;  Bocke^ 
V.  Lansing,  74  id,  437,  448;  the  proper  cases  for  the  exercise  of 
such  jurisdiction  being  those  in  which  special  circumstances  of 
an  equitable  character  exist  outside  the  legal  title  and  right  to 
possession.  Moores  v.  Townahend,  102  N.  Y.,  387,  398 ;  2  St 
Bea,440. 

We  can  have  no  doubt  that  an  equitable  estoppel,  especially 
when  it  is  created  \>j  intentional  and  fraudulent  representation, 
may  become  the  basis  for  aflBirmative,  equitable  relief.  The  prin- 
ciple is  fully  recognized,  though  not  actually  applied, -in  the  case^ 
of  Trenton  banking  Company  v.  Duncan,  86  N.  i .,  221,  where,  afr 
we  gather  from  the  opinion  of  the  court  by  Andrews,  J.,  page* 
228-230,  the  plaintiff  would  have  been  held  entitled  to  affirmative- 
relief  against  the  defendant  if  there  had  been  a  finding  of  fraudu- 
lent representation  or  concealment,  on  the  part  of  the  latter,  in 
respect  to  the  title  to  property  which  had  bc^n  conveyed  to  him 
by  a  deed  not  recorded,  or  proof  that  his  withholding  his  deeds 
from  record  was  with  a  fraudulent  intent  The  cases  of  Wendell  v. 
Van  Rensselaer,  1  John.  Ch.,  344 ;  Hungerford  v.  Fark,  2  Vem., 
261,  and  Starrs  v.  Barker,  6  johna  Ch.,  166,  were  cited  as  author- 
ity for  such  holding,  and  in  those  cases  the  principle  of  estoppel 
was  distinctly  applied  in  favpr  of  the  plaintitt  in  the  actioa 

In  the  opinion  referred  to,  the  court  says :  **  To  authorize  the 
finding  of  an  estoppel  in  pais  against  the  lecal  owner  of  land 
there  must  be  shown,  we  think,  either  actual  fraud  or  fault  or 
negligence,  equivalent  to  fraud,  on  his  part,  in  concealing  hi» 
titfe.  There  can  be  no  question  but  that  the  present  case  comes- 
fully  up  to  the  requirement  of  the  rule  thus  stated.  Here  the  de- 
fradant  not  merely  concealed  the  fact  that  he  held  a  deed  of  the 
homestead  property,  but  affirmatively  represented  that  his  mother 
had  never  parted  with  her  title  to  it,  and  that  it  belonged,  by  in- 
St.  Rep.,  Vol.  XUV.        59 
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heritance,  to  the  four  children ;  and  this  he  did  for  the  purpose  of 
inducing  the  plaintiff  to  consent  to  a  division  of  his  father's  estate 
by  which  he  would,  hinaself,  be  the  gainer  to  the  extent  of  one- 
tjaird  of  the  interest  of  his  sister,  Mrs.  Putnam,  in  that  portion  of 
the  property  quit-claimed  by  her ;  and  it  was  by  means  of  these 
representations  that  he  induced  the  plairitiff  to  part  with  her  inter- 
ect  in  the  eight  acres  conveyed  to  Mrs,  Putnam.  There  can  be  no 
doubt  of  the  application  here  of  the  principle  of  estoppel. 

The  only  question  is  of  the  extent  to  which  that  pnnciple  shall 
apply  in  favor  of  the  plaintiff.  In  Orissler  v.  Powers^  81  N.  Y., 
57,  the  court,  in  an  opmion  by  Andrews,  J.,  says:  "The  general 
rule  as  to  estoppel,  where  it  arises  upon  a  false  representation 
acted  i^pon,  is  that  it  operates  to  the  benefit  of  the  party  entitled 
to  it  to  the  same  extent  as  if  the  representation  had  been  true;" 
and  further:  *!  The  estoppel  created  by  a  false  representation  acted 
«pon,  is  commensurate  with  the  thing  represented,  and  operates 
to  put  the  party  entitled  to  the  benefit  of  tne  estoppel  in  the  same 
position  as  if  the  thing  represented  was  true." 

Mr.  Pomeroy,  in  his  Treatise  on  Equitable  Jurisprudence,  says 
that  tiie  party  against  whom  such  an  estoppel  is  established  "  may 
be  compelled  at  the  suit  of  an  innocent  purchaser  to  make  good 
and  specifically  perform  his  representations.  Fraud,  actual  or 
constructive,  is  the  essential  and  central  element,''  2  Pomeroy's 
Eq.  Jr.,  §  821 ;  and  further,  "  The  general  rule  is  that  if  a  person 
interested  in  an  estate  knowingly  misleads  another  into  dealing 
with  the  estate  as  if  he  were  not  interested,  he  will  be  postponed 
to  the  party  misled,  and  compelled  to  make  his  representations 
specifically  good."  Id.,  §  807.  It  is  contended  on  the  part  of  the 
appellant  here,  that  the  principle  of  estoppel,  if  it  has  any  opera- 
tion in  this  case,  can  only  operate  to  require  tlie  defendant  to  make 
good  his  representations  to  the  extent  of  the  interest  in  the  home- 
stead property  which  the  plaintiff  would  have  taken  under  the 
deed  of  Mrs.  Putnam  had  tne  latter  been,  as  the  defendant  repre- 
sented, the  owner  of  one-fourth  of  that  property ;  and  the  interest 
thus  .acquired  would  have  been  only  one  third  of  one-fourth,  or 
one-twelfth,  of  the  property  in  question.  But  this  view  of  the 
case  we  regard  as  too  restricted.  Tlie  representations  of  the  de- 
fendant were  not  confined  to  a  statement  of  what  the  plaintiff 
would  receive  under  the  deed  from  Mi-a  Putnam,  but  extended  to 
an  assurance  that  by  entering  into  the  general  scheme  for  a  divi- 
sion of  the  inheritance,  and  parting  with  her  interest  in  the  eight 
acres,  the  plaintiff  would  become  the  owner  of  one-third  of  the 
homestead  real  estate  and  one-fourth  of  the  household  furniture; 
and  such  would  have  been  the  case  but  for  the  deed  which  he 
held  and  fraudulently  concealed  It  was  in  reliance  upon  ^this 
representation  of  the  status  of  the  title  and  in  the  expectation  of 
this  result,  that  the  plaintiff  consented  to  the  scheme  proposed, 
and  parted  with  her  property. 

Under  the  dcxjtrine  of  the  authorities  cited,  we  think  the  con- 
clusion of  law  of  the  referee  was  correct,  that  the  defendant  was 
bound  to  make  good  to  the  plaintiff  the  representation  in  respect 
to  the  title  to  the  property  of  his  mother. 
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None  of  the  exceptions  to  the  reception  and  exclusion  of  evi- 
dence on  the  trial  seem  to  have  been  well  taken. 

The  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

Macomber  and  Lewis,  JJ.,  concur. 


Charles  Carter,  Resp't,  v.  Michael  Stork,  App'lt 

{Supreme  Court,  Qeneral  "ferm.  Fifth  Department,  Filed  April  JS,  189S.) 

Principal  Aia>  agent— Liability  op  agent. 

Where  an  agent  has  received  money  to  which  his  principal  had  no  rights 
and  has  had  notice  not  to  pay  it  over,  he  does  so  at  his  own  peril,  and  an. 
action  may  be  maintained  against  him  for  its  recovery. 

Appeal  by  the  defendant  from  a  judgment  of  the  county  court 
of  Monroe  county,  entered  dn  the  findings  and  decision  of  the- 
special  county  judge,  in  an  action  first  tried  in  the  municipal 
court  of  Rochester,  and  appealed  by  the  defendant  to  the  county 
court  for  a  new  trial. 

John  A,  Bernhardt  for  app^lt ;  W.  B.  Hallock^  for  resp^t 

D WIGHT,  P.  J. — The  action  was  brought  by  the  plaintiff  as  as- 
signee of  the  heirs  of  Catherine  Meisch  to  recover  mon^s  col- 
lected by  the  defendant  as  rents  of  premises  of  which  Mrs.  Meiscb 
died  seized.  These  rents  accrued  after  the  death  of  Mra  Meisch, 
and  were  collected  by  the  defendant  under  a  power  of  attorney 
given  to  him  by  her  husband,  and  were  paid  over  to  the  husband 
after  notice  to  the  defendant  that  they  belonged  to  and  were 
claimed  by  the  heirs  of  Mrs.  Meisch,  who  afterwards  assigned  their 
claim  to  the  plaintiff.  The  husband  in  this  case  was  not  a  tenant 
by  the  curtesy.  These  are  substantially  the  facts  found  by  the 
special  county  judge,  a  trial  by  jury  being  waived  after  the  evi- 
dence was  taten. 

After  the  death  of  his  wife,  Meisch  retained  p9ssession  and  col- 
lected the  rents  of  the  premises  apparently  in  the  belief  that  he 
had  succeeded  to  the  title  of  his  wife ;  and  the  defendant  seems  to 
have  resisted  the  demand  in  behalf  of  the  heirs  of  Mra  Meiscli 
under  the  same  mistake  of  law.  Of  course  no  such  claim  is  made 
for  him  here,  but  it  is  contended  that  he  remained  tenant  by 
sufferance  after  the  death  of  his  wife,  and  that  the  notice  requisite 
to  terminate  that  tenancy  had  not  been  given.  The  contention  ia 
without  foundation.  Such  was  not  the  case  at  common  law, 
although,  during  the  joint  lives,  the  husband  was  in  effect  seized 
of  the  estate  in  the  right  of  his  wife,  was  entitled  to  receive 
the  rents,  issues  and  profits  absolutely,  and  might  even  mortgage, 
lease  or  sell  the  land  for  the  term  of  the  joint  lives.  But  when 
the  wifedied*without  issue  by  him  born  alive,  the  land  descended 
to  the  heirs  of  the  wife,  and  his  interest  terminated  at  once 
Beeves'  Domestic  Belations,  28. 

But  under  the  married  woman's  acts  in  this  state,  the  husband^ 
who  is  not  a  tenant  by  the  curtesy,  has  no  interest  whatever  in 
the  land  of  his  wife  even  during  coverture,  and  at  the  death  of 
the  wife  there  is  no  tenancy  to  survive  even  for  an   hour.     He 
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<loes  not  remain  a  tenant  by  sufferance,  because  he  was  never  a 
tenant  at  all.  He  has  during  her  life  only  enjoyed  her  hospitality, 
and  upon  her  death  he  has  no  more  right  than  a  stranger. 

The  only  question  in  this  case  which  seems  to  have  required 
examination  was  that  of  the  liability  of  the  agent,  or  attorney  in 
fact,  under  the  employment  of  the  husband,  to  respond  directly 
to  the  owners  of  the  premises  for  rents  collected  by  him  under 
such  employment,  ana  paid  over  to  his  principal.  This  question 
was  correctly  answered  adversely  to  the  defense,  on  the  authority 
of  Hearsey  v.  Pruyn^  7  Johns.,  179,  and  Colvin  v.  Eolbrook,  2 
Oomst,  126.  In  the  former  of  those  cases  Judge  Spencer  said  : 
**  The  law  is,  I  believe,  well  settled  that  an  action  may  be  sus- 
tained against  an  agent  who  has  received  money  to  which  the 
principal  has  no  right  if  the  agent  has  had  notice  not  to  pay  it 
over."  And  in  Oolvin  v.  Holbrooke  the  rule  is  clearly  laid  down 
by  Judge  Gardiner  that  where  the  principal  has  no  authority  to 
collect  money,  and  of  course  can  confer  none  upon  his  agent,  the 
latter  acts  at  his  own  peril  when  he  pays  over  money  to  the  for- 
mer after  notice  of  the  facts. 

The  findings  of  fact  of  the  special  county  judge  seem  to  bring 
this  case  fully  within  the  rule  thus  established,  and  demonstrate 
the  right  of  the  plaintiff,  as  assignee  of  the  persons  entitled  to  re- 
■ceive  the  rents  in  question,  to  maintain  this  action  against  the  de- 
fendant. The  findings  and  decision  of  the  county  court  dispose 
of  the  issues  raised  by  the  pleadings,  and  between  the  parties  to 
this  action;  and  do  not,  as  we  conceive,  conflict  with  the  de- 
<2ision  made  at  this  term  in  the  case  of  the  same  plaintiff  against 
Meisch. 

The  judgment  must  be  affirmed. 

Macomber  and  Lewis,  JJ.,  concur. 


In  the  Matter  of  the  Proof  of  the  Will  of  Francis   Eaykor, 

Deceased. 

{Supreme  Court,  General  Term,  Fifth  Department^  Filed  ApHl  13,  1892,) 

TViLL— Probate— EvroENCE— Trial  by  jitry. 

Where  it  appeared  on  application  for  probate  of  an  alleged  will  tiiat 
decedent  was  a  man  upwards  of  seventy,  had  been  stricken  with  paraly^ 
some  months  before  the  alleged  will  was  drawn,  and  was  then  lying  help- 
less and  speechless,  that  he  made  no  attempt  at  spontaneous  expression, 
but  at  most  responded  only  by  look  or  ffesture  to  questions  put  or  sugges- 
tions made ;  that  two  persons  had  tried  to  draw  the  will;  that  tbe^rst 
failed  absolutely  to  understand  deceased,  as  did  the  second  until  aided  by 
a  woman  present,  who  put  questions  and  drew  conclusions  as  to  his  wishes: 
that  decedent  seemed  to  assent  when  the  will  was  read  over  to  him  and 
touched  the  pen  wliile  his  mnrk  was  made,  Held,  that  a  decree  admit- 
ting the  will  to  probate  should  be  reversed,  and  a  trial  by  jury  ordered. 

Appeal  by  contestants  from  a  decree  of  the  surrogate  of  Erie 
county,  granting  probate  to  the  alleged  will  of  the  deceased. 

W.  K  Ilotchlnss  and  M,  Shire,  for  appUts ;  Q,  E.  Stillwell^  for 
resp'ts. 

DwiGHT,  P.  J. — No  question  is  made  on  this  argument  as  to 
tlic  testamentary  capacity  of  the  decedent  at  the  time  of  the  exe- 
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<5ution  of  the  paper  propounded  as  his  will.  The  questions  dis- 
cussed are,  does  the  proof  satisfactorily  establish  the  fact  (1)  that 
the  paper  thus  propounded  -embodies  the  actual  will  and  purpose 
of  the  decedent ;  and  (2|  that  it  was  intelligently  and  intelligibly 
published  and  declared  oy  him  to  be  his  last  will  and  testament 

The  deceased  was  a  man  of  upwai-ds  of  seventy  years  of  age. 
Some  months  before  this  allied  will  was  dmwn  he  had  been 
stricken  by  paralysis,  and  he  was  then  lying  helpless  and  speech- 
less, unable  to  utter  an  articulate  sound  or  to  move  his  right 
hand.  He  made  no  attempt  ^t  spontaneous  expression,  but,  at 
the  most,  responded  only  by  look'or  gesture  to  questions  put  or 
suggestions  made  to  him.  How  it  came  to  be  understood  that  he 
desired  to  make  a  will  does  not  appear ,  but  it  seems  that  a 
scrivener  was  sent  for  at  the  same  time  as  the  priest,  at  a  moment 
when  the  sick  man  was  supposed  to  be  m  extremis. 

The  first  person  brought  m  to  write  the  will  attempted  to  com- 
municate with  the  testator,  but  was  able  only  to  elicit  the  same 
motions  of  the  head  and  one  hand  and  the  same  gutteral  and  in 
articulate  sounds  as  expi'essions  alike  of  assent  and  dissent,  and 
he  abandoned  the  attempt  as  hopeless.  Another  person  brought 
in  for  the  same  purpo^,  and  wno  finally  wrote  the  paper  pro- 
pounded as  a  will,  seemed  to  have  experienced  the  same  diffi- 
culty in  communicating  directly  with  the  sick  man,  and  declared 
to  his  friends  that  he  could  mate  nothing  at  all  out  of  the  inter- 
view with  him.  It  was  only  when  a  woman  present,  whom  he 
took  for  a  nurse,  but  who  seems  to  have  been  only  a  neighbor 
who  came  in  from  motives  of  curiosity  and  kindness,  volunteered 
to  act  as  interpreter,  that  he  obtained  any  idea  of  the  supposed 
wishes  of  the  testator;  and  such  ideas  as  were  thus  communicated 
to  him  the  scrivener  reduced  to  writing.  The  testimony  of  this 
woman  and  of  other  persons  present,  as  to  the  means  by  which 
the  supposed  wishes  of  the  testator  were  elicited,  is  very  confused 
:and  sometimes  contradictory.  The  idea  that  the  fii-st  wish  of  the 
sick  man  was  to'  make  a  bequest  to  his  parish  priest  seems  to 
have  been  first  suggested  to  the  interpreter  by  his  pointing  in  the 
supposed  direction  of  the  church ;  and  from  this  rather  uncertain 
indication,  and  by  means  of  questions  suggested  by  it,  she  was 
able  to  reach  tlie  conclusion  that  he  desired  to  fi^ive  $1,000  to  the 
priest,  of  which  $500  were  to  pay  for  masses  for  the  repose  of  his 
soul  and  $500  was  to  be  used  for  the  purposes  of  the  church. 

The  other  dispositions  of  his  property  embraced  in  the  will 
were  indicated  in  much  the  same  way,  and,  as  understood,  con- 
sisted of  the  absolute  gift  of  all  the  rest  and  residue  of  an  estate, 
real  and  personal,  valued  at  from  $50,000  to  $100,000,  to  his 
wife,  with  the  sole  condition  that  after  his  death  the  sum  of  $100 
should  be  paid  to  each  of  his  grandchildren,  five  in  number,  of 
whom  three  were  children  of  a  deceased  son.  Besides  these  his 
heirs-at-law  consisted  of  two  sons  and  three  daughters. 

The  above  provisions,  with  the  designation  of  his  wife  and 
eldest  son  as  executors,  having  been  reduced  to  writing,  the  paper 
was  read  over  to  the  decedent,  and,  as  the  witnesses  testify,  was 
assented  to  by  him  in  the  same  manner  in  which  his  supposed 
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assent  had  l>een  indicated  to  its  several  proviBioD&  The  paper 
was  then  executed  by  the  scrivener's  appending  the  mark  of  a 
cross  while  the  decedent  touched  the  pen.  After  that  he  was 
asked  whether  he  was  satislied  to  have  the  three  attesting  wit- 
nesses sign  as  such,  to  which  he  was  understood  to  assent 

This  is  the  substance  of  the  evidence  in  support  of  the  proposi- 
tions that  the  paper  in  question  embodied  the  full,  free  and  intel- 
ligent purpose  of  the  testator  in  respect  to  the  disposition  of  his. 
property,  and  that  it  was  duly  published  and  declared  by  him  as 
and  for  his  last  will  and  testament 

A  valid  will  may,  no  doubt,  be  made  and  published  by  a  per- 
son unable  to  write  or  speak,  by  the  use  of  signs;  but  to  entitle- 
such  a  will  to  probate,  there  must  be  clear  and  satisfactory  proof 
of  what  was  intended  by  the  signs  employed,  and  that  they  were 
correctly  understood  and  faithfully  interpreted  by  the  person  to- 
whom  they  were  addressed  BoUwagen  v.  Rollwagen^  8  Han, 
132,  and  63  N.  Y.,  518,  and  the  cases  cited  We  have  found  it 
impossible  to  derive  from  the  evidence  in  this  case  that  degree  of 
satisfaction  in  respect  to  the  essential  facts  above  stated  which 
would  warrant  us  in  affirming  the  decree  appealed  from,  and,, 
without  further  discussion  of  those  facts,  we  state  our  conclusion 
that  the  questions  involved  ought  to  be  submitted  to  a  jury,  in 
accordance  with  tlie  statute.     (>)de  Civ.  Pro.,  §  2688. 

Decree  reversed  on  the  facts,  and  a  ti*ial  by  jury  ordered  of  the 
material  questions  of  fact  arising  upon  the  issues  between  the 
parties ;  such  trial  to  be  had  in  the  circuit  court  in  Erie  county  \ 
order  to  be  settled  by  the  presiding  justice  of  this  court;  costs  of 
this  appeal  to  abide  the  final  award  of  costa 

Macomber  and  Lewis,  JJ.,  concur. 


In  the  Matter  of  the  General  Assignment  of  Charles  0.  Willis,. 
for  the  benefit  of  creditors,  made  to  Henry  Ij.  Schwartz,  Resp't 
In  the  Matter  of  the  Claim  of  Edward  W.  Eames  and  Har- 
riet E.  Potter,  Applts. 

(Supreme  Court,  General  Term,  Fifth  DepaHment,  Filed  ApriX  IS,  189i.) 

ASSTONMBNT  FOR  CBEDITOR8— ClAHC  FOR  RENT. 

An  indebtedness  for  rent  under  a  lease,  after  the  voluntary  retaking  of 
possession  by  the  landlord,  is  not  a  debt  "due  and  owing"  by  the 
tenant  to  the  landlord,  within  the  meaning  of  those  words  as  used  in  a 
general  assijomment  for  the  benefit  of  creditors,  and  the  tenant's  assignee  is- 
without  authority  to  pay  the  same. 

Appeal  by  Edward  W.  Eames  and  Harriet  K  Potter,  alleged 
creditors  of  Charles  0.  Willis,  assignor,  from  a  decree  of  the 
"county  court  of  Erie  county,  entered  on  the  19th  day  of  Oc- 
tober, 1891,  confirming  the^i-eport  of  a  referee,  adjudging  that  the 
appellants,  Eames  and  Potter,  were  not  entitled  to  share  in  the 
distribution  of  the  estate  assigned  by  Charles  O.  Willis  to  Henry 
L.  Schwartz,  and  dismissing  their  claim,  with  costs  against  them 
in  favor  of  the  assignee. 

&wardA.  Simons,  for  app'lts;  R  Frank  Dake,  for  resp't 
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Macomber,  J. — The  claim  made  by  the  appellants,  Edward 
W.  Eames  and  Harriet  K  Potter,  arises  upon  a  lease  executed  by 
them  of  certain  premises  in  the  city  of  BuflEalo  to  Charles  O. 
Willis,  and  which  ran  from  January  1,  1888,  to  May  1,  1891,  at 
the  rate  of  $2,200  per  year,  up  to  May  1,  1888,  and  $2,900 
per  year  from  May  1,  1888,  payable  in  monthly  instal- 
ments. The  usual  provision  was  inserted  in  the  lease  em- 
powering the  lessors  to  re-enter  and  re-rent  the  premises  in  case  of 
nonpayment  of  rent,  and  to  apply  the  proceeds  to  the  payment  of 
the  rent  accruing  during  the  balance  of  the  term,  with  liability 
upon  the  lessee  to  pay  the  residue. 

The  assignment  of  Willis  was  made  on  the  11th  day  of  April, 
1890.  The  assignee,  Schwartz,  immediately  took  possession  of 
the  assigned  property,  and  occupied  the  demised  premises  from 
the  11th  day  of  April,  1890,  to  the  1st  day  of  May  of  tlitit  year, 
when  the  stock  was  sold  out  by  him,  the  purchaser,  through  Mr. 
Schwartz,  however,  having  paid  the  rent  for  the  month.  But  no 
claim  is  made  in  behalf  of  these  creditors  that  the  assignee  by 
virtue  of  his  occupancy  of  the  premises  during  the  residue  of  the 
month  of  April,  or  by  paying  the  rent  for  the  month  of  May,  ac- 
cepted the  leasehold  property  for  the  unexpired  term,  or  agreed  to 
pay  the  rent  reservea.  The  landlords*  claim  is  the  difference  be- 
tween the  amount  of  the  rent  agreed  to  be  paid  for  the  unexpired 
term  and  the  amount  which  the  lessors  were  actually  able  to  re- 
rent  the  demised  premises  for  in  the  exercise  of  due  diligence. 

Our  decision,  therefore,  turns  upon  the  question,  whether  the 
<;laim  for  rent  made  by  the  landlords  was  a  debt  due  and  owing 
to  them  by  the  assignor  at  the  time  of  the  making  of  the  assign- 
ment The  assignment  contained  provisions  to  the  effect  that 
after  the  payment  of  the  expenses  of  the  trust  and  the  claims  of 
certain  preferred  creditors,  among  whom  were  not  the  claimants, 
the  assignee  should  pay  in  full  "  all  other  indebtedness  due  and 
owing  by  the  said  party  of  the  first  part  to  any  person  or  persons 
whomsoever  " ;  and  that  after  payment  of  "  lawful  debts  due  and 
owing  by  the  said  party  of  the  first  part,"  the  assignee  should  re- 
turn the  surplus,  if  any,"  to  the  assignor. 

We  think,  within  the  adjudged  cases,  that  the  claim  of  the  ap- 
pellants cannot  be  upheld.  This  is  a  proceeding  not  in  bank- 
ruptcy nor  under  any  law  for  the  distribution  of  decedents*  es- 
tates. The  assignee  derives  all  his  powers  from  the  assignment 
lie  is  bound  to  carry  out  its  terms,  and  is  not  governed  by  the 
provisions  of  law  relating  to  the  distribution  of  a  bankrupt*s  es- 
tate under  the  general  bankruptcy  act,  nor  of  the  distribution  of 
a  dacedent's  estate  under  the  direction  of  our  surrogates*  courts. 
As  the  assignor,  in  his  lifetime,  might  have  personally  applied  his 
property  in  the  manner  now  sought  by  him  to  be  applied  through 
the  means  of  an  assignee,  so  the  assignee  in  turn,  being  bound  by 
the  direction  contained  in  the  assignment,  can  do  the  same  thing, 
and  no  other,  in  the  absence  of  proof  of  fraud  in  making  the  as- 
signment Matter  of  fjewis,  81  N.  Y.,  421 ;  Citizens'  Bank  v. 
Williams,  38  St  Rep.,  834  While,  therefore,  it  may  be  said 
that  the  term  "due  and  owing  '*  used  in  the  assignment,  although 
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in  the  conjunctive,  may,  and  probably  does,  in  many  instances^ 
include  money  coming  to  creditors,  although  not  yet  payable,  still 
under  the  terms  of  this  lease  by  which  the  landlord  had  power  at 
any  time  to  re-enter  for  the  non-payment  of  rent,  thus  rendering- 
the  claim  for  unpaid  rent  an  uncertainty  and  an  unliquidated 
amount,  the  contention  made  in  behalf  of  the  appellants  in  this 

f>roceedinor  cannot  be  maintained.  The  following  cases  seem  to 
lold  this  doctrine.  MaUei*  of  Adams,  15  Abb.  N.  C,  61 ;  Matter 
of  Link,  6  St  Rep.,  211.  On  the  whole  we  think  the  claim  for 
the  indebtedness  made  was  not,  under  the  voluntary  act  of  the^ 
landlords  in  retaking  possession  of  the  premises,  and  thus  render- 
ing unliquidated  the  amount  of  rent  which  mi^ht  accrue,  a  debt 
due  and  owing  by  the  tenant  to  the  landlords  within  the  meaning 
of  the  assignment 

It  follows,  therefore,  that  the  decree  appealed  from  should  1» 
affirmed. 

Decree  of  county  court  of  Brie  county  appealed  from  affirmed^ 
with  costs. 

Dwight,  p.  J.,  and  Lewis,  J.,  concur. 


Catherine  S.  Seifert,  App'lt,  v.  Richard  Caverly,  Resp't. 

(Supreme  Oourt^  OenercU  T&rm,  Fifth  DepartfMni,  Filed  April  tS,  1899,) 

Trial — Notice  op— Service  by  mail— Proof. 

Defendant,  on  an  affidavit  showing  service  of  notice  of  trial  by  mail  on 
plaintiff's  attorney,  was  allowed  a  dismissal  of  the  complaint  by  default. 
On  motion  to  open  the  default,  plaintiff's  attorney  and  his  clerk  made  affi- 
davit that  no  such  notice  of  trial  had  been  received,  and  it  i^peftred  by 
defendant's  proof  of  service  that  the  wrapper  inclosing  the  notice  of  trial 
omitted  the  street  number  given  by  plaintiif  s  attorney  on  the  papers  served 
by  him  in  the  case.  HM,  thai  such  omissiom  was  fatally  defective  to 
plaintiff's  proof  of  service,  and  that  the  default  should  be  opened  without 
conditions. 

Appeal  by  the  plaintiflE  from  that  part  of  an  order  made  hj 
the  county  court  61  Erie  county,  entered  March  10,  1891,  which 
imposed  terms  and  conditions  upon  which  the  plaintiffs  default^ 
taken  at  the  trial  term  of  the  court  in  January,  1891,  was  openel 

0.   0.  Be  Witt,  for  app'lt;  Charles  K  ForsytJie,  for  resp't 

Macomber,  J. — At  a  term  of  the  county  court  of  Erie  county,. 
held  on  the  19th  day  of  January,  1891,  tfiis  cause,  it  is  claimed 
by  the  defendant,  was  duly  noticed  for  trial  The  plaintiffs 
counsel  happening  to  be  in  court  on  that  day,  discovered  the  cause 
on  the  day  calendar,  and  objected  to  its  continuance  there  upon 
the  ground  that  no  notice  of  trial  had  been  served  upon  him. 
Thereupon  the  court,  without  the  consent  of  the  plaintiffs  attor- 
ney, set  the  case  down  for  the  following  day.  On  that  day,  namely^ 
the  20th  of  January,  1891,  the  cause  was  reached,  the  plaintiff 
did  not  api^ear,  and  under  an  affidavit  showing  the  deposit  of  a 
proper  notice  of  trial  in  the  post  office,  directed  to  Uk)  plaintiffs 
attorney,  the  defendant  was  allowed  to  move  the  case  and  to» 
obtain  an  order  by  default  dismissing  the  complaint  with  costs. 

The  motion  to  open  such  default  wns  made  upon  the  ground^ 
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mainly,  that  tae  proof  of  the  service  of  the  notice  of  trial  adduced 
by  the  defendant  s  attorney  did  not  show  that  it  was  served  upon 
tiie  plaintiff's  attorney  by  being  mailed  to  his  office,  addressed  as 
designated  by  him  upon  the  preceding  papers  served  by  him  in 
this  cause.  The  true  address  of  the  plaintiff  s  attorney  was  199 
Pearl  street,  Buffalo,  N.  Y.,  and  this  appears  upon  the  papers 
signed  by  him  in  the  case^  such  as  the  summons  and  complaint, 
«tc     The  notice  of  trial  was  addressed  to  the  plaintiff  s  attorney 

by  his  correct  name,  **  No. Pearl  street,  Buffalo,  N.  Y."   The 

offices  of  the  attorneys  of  the  respective  parties  are  not  only  in 
the  same  city,  but  are  located  on  the  same  street  Section- 797  of 
the  Code  of  Civ.  Pro.  permits  the  service  of  a  notice  of  trial  by 
depositing  it,  properly  enclosed  in  a  post-paid  wrapper,  in  the  post- 
office  of  the  party  or  attorney  serving  it,  directing  it  to  the  person 
to  be  served  "at  the  address,  within  the  state,  designated  by  him 
for  that  purpose  upon  the  preceding  papers  in  the  action."  Un- 
-doubtediy,  under  it,  the  service  of  papei-s  by  mail  may  be  made 
in  an  action,  after  the  beginning  thereof,  though  the  attorneys  live 
in  the  same  city  or  town.  But  to  make  such  service  complete  it 
is  necessary  that  the  correct  address,  by  a  street  number,  be  given 
upon  a  post-paid  wrapper  where  such  address  appears  upon  papers 
"which  have  oeen  served  in  the  casa  In  this  respect  the  address 
of  the  envelope  was  fatally  defective.  The  affidavit  of  the  plain- 
tiff s  attorney,  that  he  did  not  receive  the  notice  of  trial,  is  made 
positively,  and  is  corroborated  by  that  of  his  managing  clerk. 
While  it  is  true  that  the  failure  of  the  mails  is  not  to  be  ascribed 
to  the  parties  depositing  mail  matter  when  it  is  post  paid  and 
properly  addressed,  yet,  when  the  question  depends  upon  the  reg- 
ularity of  such  service,  in  the  absence  of  proof  of  tne  actual  re- 
oetpt  of  that  paper,  the  party  claiming  to  be  i-egular  under  this 
provision  of  the  Code  must  show  affirmatively  that  the  envelope 
was  addressed  to  the  party  at  the  place  designated  by  him  for  tne 
purpose  of  serving  papeis.  In  this  respect  the  defendant's  proo&, 
on  taking  a  dismissal  of  the  complaint,  were  fatally  defectiva 

The  questiouj  therefore,  before?  the  county  court  was  not  one  of 
disoretion.  On  the  contrary,  it  was  one  of  absolute  right  on  the 
part  of  the  plaintiff  to  have  the  default,  which  had  been  taken 
.against  him,  opened  upon  showing  the  fact  that  he  had  not  v^ 
ceived  a  notice  of  trial,  and  that  the  pretented  notice  of  trial 
olaimed  to  have  been  sent  by  the  defendant's  attorney  did  not 
conform  to  the  Code  of  Civ.  Pro.,  in  respect  to  the  service  of  the 
papers.  Tatea  v.  Oulhrie,  119  N.  Y.,  420;  29  St  Eep.,  566.  We 
think  l^e  coart  erred  in  imposing  any  condition  upon  the  plaint* 
iff  in  granting  the  motion,  and,  for  tnis  reason,  that  pai*t  of  the 
order  appeaiM  from  should  be  reversed. 

Counsel  for  the  plaintiff  claims  that  this  court  should  now 
order  a  restitution  of  the  moneys  which  were  paid  in  pursuance 
of  the  terms  of  tiie  order.  While  it  is  true  that  restitution 
should  be  made,  in  case  the  payment  of  the  money  was  obtained 
BB  a  condition  of  releasing  the  levy  by  execution  upon  the  plaint- 
iff's propertT)  yet  we  do  not  think  that  there  were  sufficient  facta 
&.  Bbp.,  Vol.  XLIV,        60 
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laid  before  us  in  these  appeal  papers  to  enable  us  to  make  such 
an  order  at  the  present  tima  The  defendant  has  not  been  heaixi 
on  that  question.  The  plaintiff  should  make  such  application  to 
the  county  court,  in  the  premises,  as  she  may  be  advised. 

So  much  of  the  order  as  is  appealed  from  reversed,  with  ten 
doUars  costs  and  disbursements  of  this  appeal 

Dwight,  p.  J.,  and  Lewis,  J.,  concur. 


Philip  Englehardt  ei  al,  Prffs,  v.  The  City  op  Brooklyn. 

Deft 

Frank  L.  Schafer,  PFff,  v.  The  City  of  Brooklyn,  Deft. 

{City  Court  of  Brooklyn,  Special  Term,  Filed  January  28, 189$,) 
Eminent  DOMAnr— Award— When  rrPABSBS  to  orantbb  or  hortoaobb  of* 

OWNER. 

An  award  was  made  in  street  opening  proceedings  under  chi^).  550^ 
Laws  1871.  to  tlie  owner  of  land,  but  for  many  years  it  was  uncertain, 
whether  the  improvement  would  be  carried  out.  In  the  meanthne  the 
property  was  mortgaged,  the  mortgage  foreclosed  and  the  premises  sold 
thereunder.  Held,  that  the  transfer  of  the  title  to  the  land  conveyed  the 
claim  for  damages  against  the  ci^. 

Actions  to  recover  an  award  made  to  the  owner  of  certain 
land  taken  for  the  widening  of  North  Second  street  in  the  city  of 
Brooklyn. 

Michael  G  Oross,  for  Engelhardt  et  al ;  Lyon  A  Nemirs^  for 
Schafer ;  Almel  K  Jenks,  for  deft 

Clement,  Ch.  J. — These  actions  were  brought  to  recover  an 
award  for  the  sum  of  $7,600  for  land  taken  for  the  widening  of 
North  Second  street  under  chap.  559  of  the  Laws  of  1871.  At^ 
the  date  of  the  passage  of  the  act,  April  19,  1871,  one  Daniel 
Schafer  was  the  owner  of  lot  No.  89,  lor  which  the  award  was- 
made,  and  on  or  about  January  25, 1889,  he  assigned  his  claim, 
thereto  to  Frank  L.  Schafer,  tfie  plaintiflE.  After  April  19,  1871^ 
tiie  said  Daniel  Schafer  made  two  mortgages  oovering  the  prem* 
ises  in  question.  The  first  mortage  was  subsequently  foreclosed 
and  a  deed  given,  and  by  a  chain  of  title  running  from  said  deed^ 
the  plaintifib,  Philip  Engelhardt  and  Elizabeth  Engelhardt,  claim 
the  award.  There  is  no  question  as  to  the  liability  of  the  city^ 
and  the  point  to  be  decided  is  whether  the  plaintiffs  Engelhardt 
are  entitled  to  recover,  or  the  plaintiff  Schafer. 

I  shall  assume  in  deciding  this  case  that  the  land  represented 
bv  the  award  was  constructively  taken  from  the  owner  at  the  date 
of  the  ^ct  of  1871.  '*  The  effect  of  the  statute  to  widen  and  im- 
prove North  Second  street  in  the  city  of  Brooklyn,  Laws  of  1871, 
chap.  569,  was  to  deprive  the  assimor  of  the  plaintiff  of  his  land, 
and  commit  the  same  to  the  city,  burdened  with  the  duty  of  pro- 
viding compensation."  McCormack  v.  Ctty,  108  N.  Y.,  49;  12. 
St  Rep.^  817.  I  shall  also  assume  that  the  claim  for  dama^  for 
land  taken  for  a  street  improvement  is  personal  and  vests  in  the 
person  who  is  the  owner  at  the  time  of  the  taking.  King  v.  itayor^ 
102  N.  Y.,  171 ;  1  St  Rep.,  401.    If  Daniel  Schafer,  who  was  the 
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owner  at  the  time  of  the  taking,  did  not  assign  bis  ohiim,  or  did 
not  execute  pa()ers  which  in  effect  amounted  to  an  equitable 
assignment,  before  he  made  the  assignment  to  his  son,  Frank  L. 
Schafer,  then  the  son  is  entitled  to  the  award. 

Suppose  Daniel  Schafer  had  executed  a  warranty  deed  of  lot 
No.  39  after  the  passage  of  the  act,  or  even  after  the  confirmation 
of  the  report  of  tne  commissioners,  November  9,  1876,  I  think 
that  the  purchaser  could,  beyond  any  question,  claim  that  the  con- 
veyance of  the  land  was  an  equitable  assignment  of  the  award. 
King  v.  Mayor  holds  nothing  to  the  contmry  of  the  above  view. 
A  close  examination  of  the  case  shows  that  the  court  decided  that 
the  land  taken  was  not  included  in  the  conveyance,  and  therefore 
that  the  award  did  not  pass  to  the  grantee  under  such  conveyance. 
In  this  case,  the  entire  plot  was  taken,  and  such  plot  was  the  only 
parcel  included  in  the  deed.  The  Pennsylvania  cases  have  no 
application,  as  railroads  can  there  be  built  before  payment  of  land 
damagea  In  the  cases  cited,  there  had  been  an  actual  taking  be- 
fore the  conveyance.  Porter  v.  M.  E.  B.  (h,,  120  N.  Y.,  284, 
289 ;  30  St  Rep.,  938. 

It  is  true  that  Daniel  Schafer  did  not  execute  a  conveyance  of 
the  land  for  which  the  award  was  made,  but  he  did,  after  the  act 
of  1871,  execute  two  mortgages  amounting  to  the  sum  of  $7,260, 
and  received  the  money  therefor.  At  that  time  he  seemed  to  have 
thought  that  his  land  had  not  been  taken.  The  fii-st  mortgage 
was  foreclosed,  and  the  subsequent  chain  of  title  is  as  follows: 

Foreclosure  Butler  mortgage,  May  17,  1877. 

Deeds,  Miller  to  Engel,  August  1,  1879. 

Engel  to  Bindrim,  October  2,  1880. 
Bindrim  to  Grassman,  August  19,  1881. 
Grassman  to  Kottman,  January  25,  1882. 
Kottman  to  Lehman,  March  1,  1882. 
Lehman  to  Engelhardt,  March  16,  1884. 

Daniel  Schafer  receivSl  $7,250  for  the  land,  and  now,  by  his 
assignee,  asks  for  $7,600  more.  On  the  other  hand,  the  Eng^- 
harats  paid  a  consideration  of  $6,000  and  are  the  successors 
of  the  mortgagees,  who  advanced  to  Daniel  Schafer  the  sum 
of  $7,250. 

It  may  be  that,  on  a  sale  under  foreclosure,  where  a  portion  of 
the  land  has  been  taken  for  a  public  improvement^  the  purchaser 
would  not  be  entitled  to  the  award.  That  may  be  so  in  an  ordi- 
nary case,  but  the  facts  in  relation  to  North  Second  street  are 
extraordinary.  For  many  years  it  was  uncertain  whether  th<v 
improvement  would  be  carried  out  Judge  Ruger  said,  Donnelly 
V.  CUy  of  Brooklyn,  121  N.  Y.,  20;  80  St  Rep,  501,  506,  "  Un- 
doabtedly  the  parties  interested  could,  by  mutual  consent,  discon- 
continue  the  prosecution  of  the  improvement,  and  there  is  much 
in  the  case  to  authorize  the  inference  that  this  was  contemplated 
by  them,"  The  court  of  appeals  held  in  that  case  that  the  city 
delayed  the  improvement  for  twelve  years,  and  that  the  property 
owners  acquiesced  in  such  delay,  and  therefore  that  the  owners 
were  not  entitled  to  interest  on  the  awards,  except  from  the  date 
of  a  demand     It  is  conceded  that  the  taking  in  1871  was  con^ 
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structive  only,  and  that  the  owners  w^re  never  disturbed  in  theiir 
possession  [for  the  Engelhardts  were  living  on  the  pi'emises  ia 
question  on  the  day  of  trial],  and  that  the  city  levied  taxes  on  the- 
property  as  late  as  1890.  1  therefore  hold  that  daring  the  time- 
when  the  improvement  was  in  suspense,  the  land  could  be  con- 
veyed or  mortgaged,  and  that  the  mortgages  could  be  foreclosed^ 
and  that  the  transfer  of  the  title  to  the  land  conveyed  the  claim 
for  damages  against  the  city. 

If  the  city  had  paid  without  notice  of  the  claim  of  the  Engel- 
hardts, perhaps  a  different  question  would  be  presented.  The 
award  by  the  commissioners  was  made  to  Francis  Lehnert,  as- 
signee, who  appears  to  have  had  no  interest  in  the  property.  The 
dartMiges  can  oe  recovered  by  the  party  entitled  thereto,  irrespec- 
tive of  the  name  mentioned  in  the  report  Spears  v.  Mayor^  8T 
N.  Y.,  873. 

The  plaintifib  Engelhardt  cannot  recover  the  money  paid  for 
taxes,  as  such  payments  were  voluntary.  It  also  appears  that 
they  have  had  possession  of  the  property  during  the  time  for 
which  they  paid  taxes,  and  if  they  were  willing  to  be  taxed,  the- 
court  cannot  now  aid  them. 

Judgment  for  plaintiffs  Engelhardt  for  the  sum  of  $7,500,  with 
interest  from  the  date  of  demand,  less  the  sum  of  $800  and  ac- 
crued interest  due  on  the  mortgage,  now  a  lien  on  the  property. 

Judgment  for  the  defendant  on  the  claim  ibr  taxes.  Judgment, 
for  defendant  in  case  of  Frank  L.  Schafer  v.   City. 

Findings  and  requests  to  find  may  be  presented  on  two  days- 
notice. 

Michael  MoGoldrick,  App'lt,  v.  Samuel  Metcalf,  Resp't 

(City  Court  of  Brooklyn,  Qeneidl  Term,  Filed  Felnniary  S3, 1892,) 

Mabtbr  and  servant— Nbgliokncb. 

Plohitiif  wiB  directed  by  defendant  to  chip  off  the  rougii  plaoet  ftom 
an  iron  casting  weighing  1,250  pounds,  whidi  laj  on  a  truck.  In  doin^ 
*  8o  he  moved  ue  casting  with  a  stick  and  let  it  roll  back,  when  it  struck, 
the  rung  which  had  held  it  in  position  and  broke  it,  and  the  casting  f^ 
on  plaintiff.  An  expert  testified  dial  he  would  not  tmst  the  rung  to  hold 
100  pounds;  but  it  appeared  that  It  was  used  temporarily  until  oUier  cast- 
ings were  put  oj^  the  truck,  and  w^  conceded  to  be  sufficient  for  that  pur- 
pose if  the  casting  was  not  moTc^.  Held,  that  a  dismissal  of  the  comphiint 
was  properly  granted. 

Appeal  from  judgment  dismissing  the  complaint 
Edmund  R.  Terry,  for  app'lt ;   Chas.  C.  Nadal^  for  resp't. 

Clement,  Ch.  J.— The  plaintiff  was  directed  by  the  defendant, 
his  employer,  to  chip  off  the  rough  j)Iaces  oti  an  iron  cylinder, 
which  was  at  the  time  on  a  truck,  in  front  of  the  defendant's 
foundry.  The  cylinder  had  just  been  placed  on  the  truck,  and 
was  blocked  only  by  a  piece  of  wood  called  a  rung.  The  plaint- 
iff had  been  directed,  on  the  prior  day,  to  do  the  same  work  ia 
the  foundry  and  before  the  cylinder  was  loaded,  and  says  that  he 
did  a  portion,  and,  on  his  return  on  the  day  that  he  was  injured, 
forgot  to  go  on  with  the  work  until  he  was  directed  so  to  do  by 
the  defendant     McGoldrick  had  done  similar  work  before  and 
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had  been  workiae  in  the  foundry  for  several  years.  Other  cast- 
ings were  to  l)e  placed  on  the  truck,  and  we  understand,  from  the 
testimony,  that  the  rung  was  placed  behind  the  cylinder  simply 
as  a  temporary  block,  until  the  truck  was  loaded.  The  plaintiff 
commenced  to  work,  and,  finding  the  cylinder  in  an  inconvenient 
position,  moved  it  He  stood  on  tne  truck  behind  the  cylinder,  and 
rolled  it  up  about  ten  inches  with  the  aid  of  a  long  stick,  then 
turned  the  cylinder  slightly,  and  allowed  it  to  come  back  against 
the  run^  with  such  force  as  to  break  it  The  cylinder  then  rolled 
upon  plaintiff,  who  thereby  sustained  severe  injuries.  The  plaint- 
iff could  have  called  upon  fellow  workmen  to  assist  him,  and  there 
were  other  rungs  and  sticks  of  wood  at  hand. 

On  the  former  appeal,  S7  St  Bep.,  611,  we  held  that  the  plaint- 
iff should  have  been  nonsuited.  The  only  substantial  difference  m 
the  record  now  before  us  is  in  the  expert  testimony.  An  expei-t 
called  by  plaintiff  on  the  trial  testified  that  he  would  not  trust 
the  rung  in  question  to  hold  a  weight  of  100  pounds  On  the 
former  trial,  it  was  conceded  that  the  rung  would  hold  a  weight 
of  three  tons,  provided  the  cylinder  had  not  been  moved.  It  is 
undisputed  that  the  rung  was  only  placed  behind  the  cylinder 
temporarily  until  other  castings  were  put  on  the  truck,  that  rung's 
of  tne  same  kind  were  ordinarily  used  for  such  a  purpose,  that 
the  plaintiff  knew  the  use  of  the  rung,  and  that  it  held  the  cylin- 
der until  moved  by  the  plaintiff  The  fact  that  the  rung  was 
cross-grained  is  the  only  claim  of  negligence  made  by  the  plaint- 
iff. We  hold  tha;t  the  ruBg  was  sufficient  for  the  purpose  for 
which  it  was  used,  simply  as  a  wedge  to  hold  the  cylinder  tempo- 
rarily. **  When  he  attempted  to  roll  a  weight  of  1,250  pounds 
with  a  stick  up  an  iBcline,  we  think  that  he  todc  the  risk  in  case 
any  appliance  broke,  which,  if  the  casting  had  not  been  moved^ 
was  reasonably  safe  for  the  piirposa"    (S^  former  opinion). 

Judgment  affirmed,  with  costa 

Van  Wyck,  J.,  oonoura 


In  the  Matter  of  the  Probate  .of  the  Will  of  Mary  SkellING, 

Deceased. 

^8t^preme  Court,  O&nercU  Torm,  Second  Department,  Filed  February  8,  1892) 

Will— Pbobatb. 

The  will  in  question  was  drawn  by  tf  lawyer  of  respectability  from  di* 
rections  received  from  testatrix  a  few  days  before  its  execution,  aod  on 
that  day  it  was  read  twice  in  her  hearing  and  she  said  it  was  as  she  desired 
It  to  be.  There  was  no  proof  of  undue  influence.  Held,  that  it  was  prop- 
erly admitted  to  probate. 

Appeal  from  decree  of  surrogate  admitting  will  to  probate. 
L.  R  Beckley^  for  app^lts  and  contestants ;  Thomas  Young^  for 
resp'ts  and  proponents. 

Dykman,  J. — This  is  an  appeal  from  a  decree  of  the  surrogate 
of  Suflfolk  county,  admitting  to  probate  the  last  will  and  testa* 
ment  of  Mary  Snelling,  deceased,  and  from  the  order  denying  a 
motion  for  a  new  trial. 
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The  proof  of  the  will  was  resisted  and  much  testimony  was 
taken  during  the  contest,  but  the  surrogate  has  found  all  the  facts 
gainst  the  contestants,  and  we  think  his  findings  and  conclusions 
are  fully  justified  by  the  evidence. 

The  will  was  drawn  by  a  lawyer  of  respectability  from  direc- 
tions received  from  the  testatrix ;  it  was  executed  with  due  regard 
to  the  formalities  prescribed  by  the  statute,  and  all  the  require- 
ments of  the  law  received  full  complianca 

There  was  no  proof  or  appearance  of  any  influence,  due  or 
undue,  and  it  is  entirely  plain  that  the  testatrix  knew  full  well 
the  disposition  she  was  making  of  her  property.  She  gave  the 
directions  to  her  lawyer  a  few  days  before  it  was  presented  to  her 
for  execution,  and  on  that  da^  it  was  read  twice  in  her  hearing, 
aud  she  said  it  was  as  she  desired  it  to  be. 

The  testimony  on  the  part  of  the  proponents  answered  all  the 
requirements  of  the  law  to  validate  the  will,  and  the  evidence  in 
opposition  was  quite  insufiicient  for  its  overthrow.  The  decree 
should  be  affirmed,  with  costs  to  be  paid  by  the  contestants. 

Barnard,  P.  J.,  and  Pratt,  J.,  concur. 


Isidore  J.  Beaudrias,  App'lt,  v.  Frank  M.  Curtiss,  Resp't 

(Shtpreme  Oawt,  General  Term,  Second  Department,  FUed  February  8,  J89S.) 

Bills  aixd  noteb— Time  of  payment. 

Defendant  purchased  the  ioterest  of  plaintiff's  assignor  in  a  business, 
and  paid  therefor  in  notes  payable  on  demand;  but  in  the  letter  enclosing 
such  notes  stated  that  they  were  payable  "as  soon  as  I  get  a  partner 
who  has  sufficient  means  to  place  the  business  on  a  sound  footing."  It 
appeared  that  prior  to  sending  the  notes  defendant  had  Fold  the  business. 
Mnd,  that  the  statement  in  the  letter  did  not  change  the  time  of  payment 
as  stated  in  the  notes,  and  that  they  were  payable  on  demand. 

(Dtkman,  J.,  dissents.) 

Appeal  from  judgment  dismissing  the  complaint  on  the  merits. 
Action  upon  ten  promissory  notes  made  bj  defendant  to  the 
order  of  R  M.  Bent,  plaintiffs  assignor. 

John  F.  Brennan,  for  app'lt ;  Palmer  A  Boothby^  for  resp^t 

■  Barnard,  P.  J. — ^The  exact  interest  which  Bent,  plaintiffs  as- 
signor, had  in  the  business  of  the  aluminum  plating  is  not  decisive 
or  even  material.  Assuming  a  partnership,  Curtiss  had  sold  tlie 
business  to  his  mother  before  the  notes  m  que^ion,  except  the 
$100,  were  given.  The  notes  were  given  ostensibly  to  buy  out 
Bent's  share  in  the  business,  and  while  the  defendant  inserted  in 
the  letter  inclosing  the  notes  that  they  were  to  be  payable  "as 
soon  as  I  get  a  partner  who  has  sufficient  means  to  place  the  busi- 
ness on  a  sound  footing,"  the  words  were  idle.  The  business 
had  been  sold  before  the  letter  was  written,  and  bv  means  of  the 
letter  and  the  notes  a  ^ood  title  was  made  to  the  "business  in  the 
defendant's  .mother.  Defendant  alone  signed  the  bill  of  sale  to 
her.  It  would  be  a  very  inequitable  result  if  by  this  clause  in  the 
letter  the  defendant  could  get  a  title  to  the  property  which  he  had 
wrongfully  sold,  and  pay  Bent  nothing. 
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The  judgment  should  be  reversed,  and  a  new  trial  granted, 

costs  to  abide  event 

Pratt,  J.,  concurs ;  Dykman,  J.,  dissenta 


Anne  A.  Morss,    App'lt,   v.   Edward  Burns  ei  at,   Impl'd^ 

Resp'ts. 

{Sur.reme  Court,  General  2hrm,  Second  Department,  Filed  February  8,  1892.} 

MoRTOAGE— FORECLOSURB— Tax  titlb. 

On  the  tiial  of  an  action  to  foreclose  a  senior  mortgage  the  complaint 
was  dismissed  as  to  a  junior  mortgagee  on  the  ground  that  the  premises 
covered  by  her  mortgage  had  been  released  from  the  prior  mortgage,  but 
on  the  sale  the  whole  property  was  sold  by  the  referee.  The  back  taxes- 
were  ^d  by  the  purchasers  irom  the  proceeds  of  the  sale,  and  they  took 
an  assi^ment  of  the  tax  title  in  aid  of  their  own.  Held,  that  such  assign- 
ment did  not  make  their  title  paramount  to  that  of  the  junior  mortgagee.. 

Appeal  from  judgment  dismissing  the  complaint  as  to  two  of 
the  defendants. 

Action  to  foreclose  a  mortgage. 

William  H,  Ai-noux  and  O.  N".  Bovee^  Jr.^  for  app'lt;  Wilson 
Si*own^  Jr,^  and  Michael  H.  Cardozo^  for  resp'ts. 

Barnard,  P.  J.— On  the  24:th  of  September,  1870,  Thomas  R. 
Hawley  was  the  owner  in  fee  of  a  considerable  tract  of  land  in 
Westchester  county.  On  that  day  Hawley  and  wife  executed. 
and  delivered  to  one  Hawley  D.  Clapp  a  mortgage  for  $150,000. 
The  premises  described  in  the  complaint  were  part  of  the  premises 
described  m  the  Clapp  mortgage.  Accompanying  the  mortgage 
there  was  an  agreement  between  Clapp  and  Hawley  and  Mrs. 
Hawley  in  respect  to  the  division  of  the  proceeds  of  the  sales 
moneys  for  the  premises  described  in  the  mortgage.  In  1874 
Olapp  b^an  a  foreclosure  of  the  $150*000  mortgage.  The  court 
of  appeals  gave  a  new  trial  and  the  final  xndgment  in  May,  1881, 
resulted  in  dismissing  the  complaint  as  to  the  plaintijBL  She  took 
her  mortgage  in  June,  1879,  and  at  the  time  she  took  them  Haw- 
ley and  wife  had  the  right  to  give  their^s.  When  the  sale  was. 
miade  under  the  judgment,  in  accordance  with  the  remittitur  of 
the  court  of  appeals;  there  were  taxes  on  certain  of  the  property 
and  the  property  described  in  the  plaintiffs  mortgage  was  subject 
to  back  taxea  The  defendants  Burns  and  Parker  bought  at  the 
sale.  The  back  taxea  were  paid  in  cash  by  them  from  the  pro- 
ceeds of  the  sales  and  they  took  the  tax  title  in  aid  of  their  own. 
This  did  not  make  their  title  paramount  to  plaintiff.  The  pur- 
chasers paid  nothing  but  what  thev  agreed  to  pay  for  the  land 
and  the  court  paid  the  taxes  out  of  the  moneys  belonging  to  those 
persons  who  snould  have  paid  the  taxes  befora  The  referee,  by 
the  decree,  was  directed  to  pay  the  back  taxes  first  Their  tax 
certificates  did  not  displace  the  plaintiff  from  her  lien  and  the 
taxes  since  the  sale  should  have  been  paid  by  the  purchasers. 
They  cannot  pay  a  morteage  in  that  way. 

Tiie  judgment  shoulcT  bs  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  event 

Pratt,  J.,  concurs;  Dykman,  J.,  not  sitting.    . 
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Maria  Arnott,  Resp't,  v.  The  Prudential  Insurance  Com- 
pany OF  America,  App'lt 

(Supreme  Court,  Qeneral  Term,  Second  Department,  Filed  February  3,  189S,) 

1.  Insurakcb  (Life)— FoRFEiTUBB. 

The  premiums  on  a  policy  were  all  paid  at  the  time  of  the  death  of  the 
insured.  Two  days  before  ills  death  there  were  ten  weeks  payments  in 
arrears,  which  were  paid  by  the  beneficiary  on  that  day.  Eeli,  that  there 
was  no  lapse. 

^.  Sake— Debionatiok  of  bbnbfioiabt. 

The  deceased  delivered  to  plaintiff,  with  whom  he  boarded,  a  paper 
furnished  by  the  defendant  company,  requesting  it  to  pay  the  loss  to  her, 
and  she  subsequently  paid  the  premiums  to  the  agent  Such  paper  was 
not  required  to  be  sent  to  the  home  office.  Held,  mat  this  was  a  sufficient 
designation  of  plaintiff  as  beneficiary,  and  entitled  her  to  the  money. 

Appeal  from  judgment  of  the  county  court  of  Kings,  affirming 
ju8tice*s  judgment  in  favor  of  plaintifL 

Action  upon  a  policy  of  life  insurance. 

Thos.  F,  Jfagnevj  for  appUt;  Louis  H.  Dicherson  {Daniel  B, 
Thompson^  of  counsel),  for  resp't 

Barnard,  P.  J. — On  the  22d  of  August,  1887,  one  Alexander 
Hobertson  took  out  a  policy  of  insurance  upon  his  life  for  the 
sum  of  eighty-six  dollars.  The  policy  providcJi  that  if  the  assured 
died  after  six  months,  and  before  one  year  from  the  date  of  the 
policy,  only  half  the  amount  was  to  be  paid.  The  assured  did  die 
on  the  11th  of  August,  1888,  so  that  forty -three  dollars  only  was 
payable  upon  the  policy  to  those  entitled  to  receive  that  amount. 
The  premiums  were  all  paid  up  to  the  time  of  the  death  of  Bobert- 
son.  On  the  9th  of  August,  1888,  the  weekly  payments  of  ten 
cents  a  week  for  ten  weeks  was  in  arreare,  but  on  that  day  the 
company  received  the  back  payments  fro.m  the  plaintift  There 
was  no  lapse,  therefore.  No  issue  was  taken  as  to  the  death  of 
Bobertson,  or  of  the  proof  of  the  same.  The  complaint  averred 
the  death  of  Bobertson  and  the  fulfilment  of  all  the  conditions  of 
the  policy  whereby  the  loss  became  payable.      The  defendant 

S leaded  only  lapse  and  that  the  plaintiff  could  not  sue.  ITie 
eath  was  proven  on  the  trial  as  alleged.  The  only  question 
remaininff,  tnerefore,  is  as  to  the  plaintiffs  capacity  to  sue.  The 
deceased  Doarded  with  the  plaintiff.  The  case  does  not  show  the 
charter  or  by-laws  of  the  company.  rWie  plaintiff  insured  the  life 
of  Bobertson,  and  he  gave  her  a  Pttpcr  adaressed  to  the  company, 
-defendant,  to  pay  her  the  losa  This  request  and  designation  of 
beneficiary  was  written  evidently  on  a  paper  furnished  hj  the 
company.  This  form  provided  that  the  designation  of  beneficiary 
should  not  be*  returned  to  the  home  office  in  Newark*  N.  J., 
but  sent  by  the  agent  who  received  it  to  the  person  who  held 
the  policy.  The  agent  collected  the  premiums  of  tne  plaintiff  under 
the  policy  and  designation  of  beneficiarv,  and  it  is  satisfactorv*  evi- 
dence that  all  things  were  complied  with  to  permit  the  benenciaiy 
(plaintiff)  to  reap  the  fruits  of  her  payments  to  the  d^ndant. 
The  judgment  should  be  affirmed,  with  costsi 
Dykman  and  Pratt,  JJ.,  concur. 
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.A.LBERT  R  Gkscheidt,  BxV,  App'lt,  v.  Fredzrika  Drisb  ^ 

oL^  Bespts. 

i^Supreme  Ckmrt,  Oeneral  Twm,  Second  Departmmt,  I%l6d  FiAruary  8,  1899.) 

OONTRA.CT— MORTGAOB— SbRVICBS. 

PlaintifTs  testatrix,  who  was  the  aunt  of  defendant  and  held  mortgages 
made  by  her,  agreed  that  if  defendant  would  take  care  of  her  in  ^ture 
sicknesses  and  pay  the  interest  on  one  mortgage,  both  of  them  should  be- 
long to  defendant  at  her  death.  The  services  were  performed  and  inter- 
est paid  as  agreed.    Held,  that  the  contract  was  good. 

Appeal  from  judgment  dismissing  the  complaint  and  directing 
tlie  cancellation  of  record  of  two  mortgages. 

L.  C.  Js  W.  P.  Plattf  for  app'lt ;  Wuson  Brown^  Jr.^  for  resp'ts. 

Barnard,  P.  J. — The  plaintiff  is  the  executor  of  Eva  Scfamitt 
The  defendant  Frederika  Drier  on  the  81st  of  May,  1887,  executed 
and  delivered  to  the  deceased  testatrix  a  bond  and  mortgage  for 
^2,000.  Subsequently  on  the  18th  of  August  in  the  same  year 
^he  executed  and  delivered  to  her  another  mortgage  for  $160. 
Eva  Schmitt  died  the  4th  of  August,  1890,  having  in  her  posses- 
sion at  the  time  of  her  death  both  bonds  and  mortgagea  The 
plaintiff  seeks  to  collect  these  by  foreclosure  and  sale  of  the  mort- 
:gaged  property.  The  evidence  shows  that  Frederika  Drier  was  a 
niece  of  the  deceased.  This  niece  had  been  on  friendly  terms 
vrith  the  deceased  and  had  rendered  services  to  her  in  sickness. 
The  answer  avers  that  after  the  raakinjg  of  the  bonds  and  mort- 
:^iges  the  parties  made  an  agreement  that  if  the  mortgagor  should 
:attend  to  and  take  care  of  the  mortgagee  when  she  was  sick  in 
the  future  and  pay  the  interest  on  the  $2,000  as  long  as  the  mort- 
Igagee  lived,  the  mortgages,  both  of  them,  when  she  died  should 
oelonff  to  the  mortgagor.  That  no  interest  was  to  be  paid  on  the 
^160  bond  and  mortgage.  This  agreement  is  proven  in  part  by 
Adelaide  Herman,  a  witness  for  plaintiff,  with  whom  the  testatrix 
lived  on  two  separate  occasions.  The  agreement  is  fully  proven 
by  Katy  Mathsson.  It  seems  that  there  was  an  agreement  that 
the  testatrix  should  live  in  the  house  built  with  the  money  bor- 
rowed of  her,  $2,000  and  $160 ;  that  after  it  was  finished  she 
did  not  move  in  because  she  did  not  like  Mr.  Drier,  but  that  that 
fact  would  make  no  difference ;  that  the  niece  must  attend  to  her 
And  nurse  her  when  sick,  and  after  her  death  the  house  would  be 
iree.  This  is  fully  proven  by  the  witness  Drier  and  Henry 
Schmitt,  by  the  witnesses  Gibbard,  Engle,  Mr,  and  Mns.  Crowley 
And  Morris  Bumstein.  These  sevenJ  witnesses  generally  establish 
that  the  niece  either  did  or  that  the  testatrix  admitted  a  perforin- 
Ance  of  the  agreement  on  the  part  of  Mrs.  Drier. 

The  contract  is  good  within  the  cases  of  Rhodes  v.  Rhodes^  8 
Sand.  Ch.,  279 ;  Hamer  v.  Sidivay,  124  N.  Y.,  588  ;  86  SL  Bep., 
^88 ;  Smith  v.  Smith,  125  N.  Y.,  224 ;  84  St.  Rep.,  857. 

The  judgment  should,  therefore,  be  affirmed,  with  costa 

Pratt,  J.,  concurs ;  Dykman,  J.,  not  sitting. 
St.  Rep.,  Vol.  XLIV.        61 
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Tames  H.  Mullarky,  Trustee,  Resp't,  v.  James  Sullivak  ei  al^ 
App'lts,  and  Mary  Ann  Mullarky  et  aL,  Besp*t& 

(Si^prmne  Ccmrt,  General  Term,  Second  Department,  Filed  February  8, 189t.y 

Will— CoNBTBUonoN — Childilbn  of  dbceasbd  child. 

By  a  testator's  wUl  he  directed  that  the  remainder  of  his  estate  be  divided 
aad  the  income  applied  to  each  of  six  chiidreu  during  each  of  their  lives- 
upon  the  death  of  any  child  leaving  descendants  the  descendante  were  to 
take  his  share,  and  it  any  child  should  die  without  leavhig  descendants 
the  capital  of  his  share  should  be  paid  to  the  survivhig  brothers  and  sisters 
BM,  the  estate  vested  at  testator's  death;  that  the  surviving  children  all 
take  a  life  use  in  the  sixth  with  the  right  to  take  a  share  of  a  child  who 
should  die  without  children,  and  the  estate  would  then  become  absolute  ia 
the  survivors,  including  the  children  of  a  dead  child. 

Appeal  from  judgment  construing  the  will  of  James  Sullivan. 
William  J.  Oaynor,  for  app'lts  ,    William  N.  Dykman^  for  pl'ff, 
resp't ;  A.  K  Lamb^  for  clefts,  resp'ts. 

Barnard,  P.  J. — The  testator,  James  Sullivan,  directed  a  re- 
mainder of  his  estate  to  be  divided  in  six  equal  parts  and  the  in- 
come aoplied  to  each  of  six  children  during  each  of  their  lives. 
Upon  tne  death  of  a  child  leaving  descendants  the  descendants 
were  to  take  the  share  set  apart  for  their  parent  If  anv  child 
should  die  without  leaving  descendants  "  then  to  pay  over  tlie  cap- 
ital of  such  child's  share  to  his  or  her  surviving  brothers  and  sisters."' 
One  of  the  children  of  testator  has  died  since  his  death  leaving 
children.  Two  have  died  without  leaving  descendanta  The  ques- 
tion presented  is,  whether  the  capital  set  apart  for  the  use  of 
Frances  Sullivan,  one  of  the  daughtei-s  of  the  deceased,  for  life,, 
shall  go  to  her  surviving  brothers  and  sisters,  excluding  the  chil- 
dren of  Mary  Ann  Mullarln^,  deceased,  or  whether  her  children 
shall  participate  in  the  distribution  of  the  same  as  their  mother 
woula  if  living  at  the  death  of  Frances  Sullivan.  The  intent  of 
the  testator  was  manifestly  that  the  children  of  a  deceased  child 
should  take  under  the  words  " surviving  brothers  and  sisters."" 
The  will  provides  for  the  contingency  of  a  child  dying  before  the 
testator  and  the  children  of  a  deceased  child  were  to  take  the  dead 
parent's  share. 

In  the  fifth,  sixth  and  seventh  articles  of  the  second  codicil  the 
rights  of  the  children  of  a  deceased  child  are  preserved  to  prop- 
erty therein  mentioned.  While  the  testator  so  carefully  provided 
for  the  deceased  child's  right  to  take  in  otherclauses  of  the  will,  it 
may  be  fairly  deemed  his  intent  to  put  them  on  an  equality  with 
the  deceased  parent  in  considering  the  clause  in  question.  If  a 
chiM  had  died  leaving  children  before  the  testator,  he  or  his 
children  would  take  the  place  of  the  parent.  The  deaths  subse- 
quently referred  to  are  not  those  to  happen  before  testator's  death, 
but  afterwards.  The  estate  vested,  however,  at  his  death.  It  is 
quite  immaterial  whether  it  was  an  estate  in  expectancy  or  one 
which  was  vested.  The  surviving  children  all  take  a  life  use  in 
the  sixth,  with  right  to  take  a  share  of  a  child  who  should  die 
without  children.  The  estate  would  then  become  absolute  in  the 
survivors,  including  the  children  of  a  dead  child.      Oriffin  v^ 
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Shepard,  124  N.  Y.,  70;  35  St  Rep.,  210;  Hamy.  Van  Orden,  84 
N.  Y.,  257. 

A  construction  should  be  followed  which  will  not  exclude  the 
issue  of  a  dec^sed  child.  Matter  of  Brown^  93  N.  Y,  295;  Mailer 
of  Mohan,  98  id.,  372. 

Iq  the  case  of  Patehm  v.  Patchm,  121  N.  Y,  432    81  St  Rep. 
297,  the  distribution  was  to  persons  who  were  living  at  the  end 
of  the  life  estate.     No  such  words  are  contained  in  this  will.   Sur- 
"viving  children  include  the  child  of  a  dead  child. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

Dykman  and  Pratt,  JJ.,  concur. 

Henry  Bedell,  Resp't,  v.  Benjamin  0.  Kirk,  Applt 

4Supreme  Court.  General  Term,  Second  DepwrtmmU,  FUed  Februw^/  8, 189211 

JTboligknob— Rbmoyal  of  anchor  of  ybssbl. 

Defendant  moved  the  anchor  of  a  sloop  to  enable  his  vessel  to  pass,  and 
the  sloop  was  cast  ashore  and  injured,  in  an  action  for  such  injuries  the 
eyidence  as  to  whether  such  removal  was  necessary  to  enable  defendant's 
vessel  to  pass,  or  whether  it  was  a  useless  interference,  was  conflicting, 
and  the  court  charged  that  defendant  had  the  right  to  remove  the  anchor 
if  it  interfered  with  navigation.  HM,  that  a  verdict  in  pUuntifrs  favor 
would  not  be  disturbed. 

Appeal  from  judcment  entered  upon  verdict  in  favor  of  plain- 
-tiff,  and  from  order  denying  motion  for  a  new  trial. 

The  complaint  alleges  plaintiff  was  the  owner  and  in  possession 
of  an  oyster  sloop  known  as  the  "  Hadley,"  which  he  safely  and 
securely  moored  and  anchored  in  the  waters  of  Hempstead  har- 
bor. That  on  or  about  the  15th  day  of  October,  1890,  the  de- 
fendant personally  and  with  his  agents,  etc.,  unlawfully  and  with- 
out, plaintiff's  knowledge  or  consent,  entered  upon  the  sloop  and 
shifted  its  anchor  and  moorings,  and  having  so  shifted  the  same, 
failed  and  neglected  to  place  the  same  in  their  original  position 
that  would  make  said  sloop  safe  and  secure,  but  on  the  contrary 
so  placed  said  anchor  and  moorings  in  an  unsafe  and  insecure  po- 
sition, so  that  in  a  storm,  which  followed  shortly  after,  the  anchor 
and  moorings  were  so  shifted  on  the  sloop  that  it  was  thrown  or 
-drifted  on  the  beach  ana  was  injured,  to  the  plaintiff's  damage 
$1,000. 

The  answer  denies  the  ownership  of  plaintiff  in  the  sloop.  The 
answer  further  allies  that  the  anchor  of  the  sloop  was  in  a  nar- 
i-ow  channel  way  m  the  waters  of  Hempstead  harbor,  and  ob- 
structed the  free  passage  of  defendant's  boat  through  said  channel 
way,  and  for  the  purpose  of  preventing  injury  and  damage  to  his 
boat,  defendant  moved  the  said  anchor  to  another  safe  ana  secure 
position  so  as  to  allow  safe  and  secure  passage  to  his  boat  through 
the  channel  aforesaid.  That  after  so  placing  the  anchor  defend- 
ant went  upon  the  said  sloop  and  hauled  in  the  slack  of  the  rope 
attached  to  the  anchor,  and  fastened  said  rope  in  a  safe  and  se- 
cure manner.  Further,  expressly  denies  that  at  the  time  of  shift- 
ing anchor  that  the  sloop  was  safely  and  securely  moored  and 
anchored,  as  alleged  in  the  complaint  Further,  expressly  denies 
that  he  unlawfully  entered  upon  said  sloop,  and  denies  that  he 
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neglected  to  place  said  anchor  in  a  place  or  position  that  would 
make  said  sloop  safe  and  secure,  and  denies  that  he  so  placed 
said  anchor  moorings  in  an  unsafe  and  insecure  position,  so  that 
in  a  storm  which  followed  said  anchor  and  moorings  were  so 
shifted  that  the  sloop  was  thrown  or  drifted  upon  the  beach,  and 
denies  that  plaintiff  sustained  damage. 

Henry  Hoyt,  for  applt ;  Oeorge  B.  Stoddart^  for  resp't 

Dykman,  J. — This  is  an  action  for  the  recovery  of  damages 
for  injuries  to  a  sloop  caused  by  the  improper  interference  of  the 
defendant 

The  vessel  was  laid  up  in  a  slij)  in  Hempstead  Harbor  and  there 
was  an  anchor  out  to  hold  her  in  position,  and  the  defendant 
raised  the  anchor  and  moved  it  in  towards  the  vessel,  and  the 
'  claim  of  the  plaintiff  is  that  he  changed  the  anchor  in  a  careless^ 
and  improper  manner  so  as  to  leave  tne  vessel  less  secure  and  in 
consequence  of  such  negligence  she  was  affected  and  injured  and 
damaged. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show  a 
useless  and  careless  interference  with  the  vessel,  which  resulted  in 
her  injury,  while  the  testimony  on  the  part  of  the  defendant 
tended  to  show  that  he  desired  to  pass  through  the  narrow  channel 
where  the  anchor  lay,  with  his  vessel,  that  the  anchor  rendered 
the  navigation  dangerous,  and  he  renioved  the  same  to  enable  his 
vessel  to  pass  through  in  safety  and  that  he  removed  the  same  to 
enable  him  to  take  his  vessel  through  without  injury  and  made 
the  removal  in  a  careful  manner. 

The  trial  judge  charj^ed  that  the  defendant  had  the  right  to  re- 
move the  anchor  if  it  interfered  with  navigation,  and  submitted 
the  question  of  negligence  to  the  jury. 

There  was  some  question  about  the  interest  of  the  plaintiff  ios 
the  vessel,  and  that  was  also  left  to  the  jury. 

So  it  was,  therefore,  that  sharp  questions  of  fact  were  presented 
to  be  determined  only  by  the  jury. 

The  verdict  was  in  favor  of  the  plaintiff  which  signifies  diat  all 
the  facts  were  found  in  his  favor  and  so  ends  the  case. 

The  iudgment  and  order  denying  the  motion  for  a  new  tnal 
should  be  affirmed,  with  cost& 

Barnard,  P.  J.,  and  Pratt,  J.,  concur. 

Athenais   Von  Hoffman,  Resp't,  v,  George  H.  Kendali^ 

App'lj. 

(Supreme  Court,  General  Term,  deeand  Department,  FUed  February  8, 189t,y 

1.   TrBSPASS — PLBADnfG — TBEBLB  D4MAQB8. 

a  cmnplaiDt  aUefi;iDg  that  defendant  unlawfully  and  wilfully  entered 


upon  plaintifrs  land  and  unlawfully  and  wilfully  cut  down  trees  growiorg^ 
thereon,  to  plaintiff's  damage,  ana  which  claims  treble  damages  undei^ 
§  654  of  the  Penal  Code,  states  facts  sufficient  to  constitute  a  cause  of 
action:  as.  if  treble  damn^^  were  improperly  claimed,  plaintiff  would  be 
entitled  to  single  damages  if  the  facts  proven  showed  it. 

SaJCB-— ACQUrrTAL  of  ORIMmAL  CHARGB  NO  DEFENSB. 

An  acquittal  upon    criminal  charge  under  Penal  Code,  §  054,  is  no  do- 
\  to  such  an  action. 
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Appeal  from  judgment  sustaining  demurrer  to  the  second  de- 
fense set  up  by  defendant's  answer. 

The  action  was  brought  for  wilfully  and  unlawfully  entering 
upon  plaintiffs  lands  at  Grymes  Hill,  Kichmond  county,  and  cut- 
ting down  twelve  growing  trees,  to  plaintiffs  damage  $500,  and 
the  complaint  demanded  judgment  for  treble  damages. 

The  answer,  after  denying  every  allegation  of  the  complaint, 
sets  up  for  a  further  answer,  and  as  a  bar  to  the  action,  the  adju- 
dication by  a  justice  of  the  peace  upon  a  complaint  m  a  criminal 
action  for  the  same  alleged  injury,  whereby  the  defendant  was 
allied  to  have  been  acquitted  of  the  oflfense  chargedl 

Plaintiff  demurred  to  that  defense  on  the  ground  that  it  was 
insufficient  in  law  upon  the  face  thereof. 

WiUiam  R  Wilder  and  Sidney  F.  Rawson^  for  app'lt ;  George  «/• 
Qreenfield  (James  TT.  Monk,  of  counsel),  for  resp't 

Barnard,  P.  J. — ^The  facts  set  forth  in  the  complaint  make  a 
good  cause  of  action  for  trespass  upon  the  lands  of  plaintiff  The 
averment  is  that  the  defendant  unlawfully  and  wilfully  entered 
upon  the  lands  of  the  plaintiff  and  unlawfully  and  wilfully  cut 
down  trees  growing  upon  the  land,  thereby  lessening  the  land  $500. 

Even  if  tne  demand  for  judgment  improperly  claimed  treble 
damages  the  plaintiff  would  be  entitled  to  recover  single  damages, 
if  the  facts  proven  on  the  trial  were  sufficient  to  call  for  single 
damages  and  no  more.     Emery  v.  Pease,  20  K  Y.,  62. 

The  statute  which  gave  the  riffht  to  treble  ^damages  expressly 
provided  that  under  certain  proof  only  single  damages  should  be 
recovered.  1  Eevised  Laws,  525,  §.29;  2R  S.,  2d  ed.,  261, 
§§  1  and  2;  CJode  Civil  Procedure,  |§  1667,  1668. 

It  may  be  questioned  whether  |  654,  Penal  Code,  applies  to 
the  case. 

Section  640  makes  the  offense  and  fixes  the  punishment ;  and 
§654  applies  to  offenses  where  i)uni8hment  is  not  fixed  by  statute. 
The  discussion  of  the  question  is  wholly  unnecessary.  Wright  v* 
WrigfU,  64  N.  Y.,  487  :  Williams  v.  Slote,  70  id,  601 ;  Wetmore 
V,  P&rter,  92  id,  76. 

The  acquittal  upon  the  criminal  charge  is  neither  a  defense  to 
the  Bingle  or  treble  damages.  The  people  were  the  party,  and  the 
verdict  only  bound  the  People  as  final. 

It  follows  that  even  if  the  criminal  prosecution  under  §  654, 
Penal  Code,  had  failed,  the  right  to  damages  remained.  The 
demurrer  of  plaintiff  to  the  second  defense  alleging  such  an  ac- 
quittal was  properly  sustained. 

Judgment  sustaining  demurrer  to  part  of  answer  affirmed,  with 
costa 

Dtkhan  and  Pratt,  JJ.,  concur. 


In  th^  Matter  of    the  Opening  and  Extension  of    Brownell 
Street,  in  tne  Village  of  Edgewater. 

ifiviprtme  Court,  Qenerai  Term,  Second  Department,  Filed  Februa/ry  8, 189i.) 

J.  IiMIllSHT  DOMAIH^OPBNmG  DEFAULT— TbRMS. 

Wbere  the  court,  m  matter  of  favor,  opens  the  default  of  a  property 
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owner  who  failed  to  appear  before  the  commisaioiiera  and  sends  back  the 
report  for  further  hearing,  it  may  properly  impose  as  a  condition  of  grant- 
ing the  order  that  the  costs  of  the  former  hearing  shall  be  paid  by  the 
party  in  default 

2  Sams^Oommissionbrs. 

Where  it  is  shown  that  the  original  oommissioiien  were  appointed  on 
the  application  of  the  persons  Ihible  to  assessment,  the  selection  of  new 
commissioners  on  sending  back  the  report  for  rehearing  is  a  wise  exercise 
of  discretion. 

ApPEAii  by  the  Marine  Society  of  the  city  of  New  York  from 
so  much  of  an  order  at  special  term  as  provides  that  said  society- 
shall  pay  the  costs  and  disbursements  of  the  former  hearing  as  a 
condition  of  granting  its  motion  to  set  aside  and  vacate  the  report 
of  the  commissioners  and  open  its  default,  and  so  much  as  pro- 
vides that  the  report  shall  be  referred  back  to  new  com  mis- 
sioners ;  also  from  so  much  as  provides  that  if  default  be  made  t 

in  the  payment  of  said  costs  and  disbursements,  the  motion  shall 
be  deniea  and  the  report  confirmed.  ^ 

Oeo.  J.  Oreenjieldj  for  app'lt ;   Wm,  M.  Mullen^  for  resp*t  j 

[  t 

Barnard,  P.  J. — Brownell  street  extended,  as  proposed  by  the-  i 

village  of  Edgewater,  goes  through  the  lands  of  the  Marine  Society  i 

of  the  city  of  New  York.  , 

The  proceedings  were  entirely  regular.     The  Marine  Society  *; 

did  not  appear  before  the  commissioners  of  estimate  and  assess* 
ment  After  the  commissioners  had  reported^  the  Marine  Society 
applied  to  the  court  ai  special  term  to  open  the  default  of  the  : 

Marine  Society , and  to  send  back  the  report  of  the  commissioners  \ 

with  directions  to  review  the  assessment  made  against  the  society 
for  benefits  resulting  from  opening  of  the  street  The  court 
granted  the  motion  to  send  back  the.  report  upon  condition  that  the  [ 

Marine  Society  pay  the  costs  of  the  former  hearing.  The  default 
is  wholly  unexplained.  The  owner  is  silent  while  expensive  pro- 
ceeding are  progressing,  and  when  the  assessment  for  benefits  is 
deemed  too  large  a  motion  is  made  that  the  report  be  sent  back 
to  review  the  assessment  The  imposition  of  the  costs  of  the 
former  hearing  and  report  is  in  accordance  with  the  usual  rule  in 
cases  of  default  The  party  applying  to  set  aside  an  adjudication 
must  pay  the  expenses  incurrea  m  obtaining  it  It  is  apparent 
that  tne  whole  proceedings  must  be  ^one  over  anew. 

The  commissioners  were  appointed  on  the  application  of  those 
persons  who  are  liable  to  assessment  This  was  in  accordance 
with  the  village  charter ;  whether  the  award  made  by  a  commis- 
sioner  so  appointed  is  held  invalid  by  the  court  of  appeals, 
Menges  v.  (Xi^  of  Albany,  56  N.  Y.,  374,  the  selection  of  three 
new  commissioners  by  the  court  was  wise  and  should  be  upheld. 
The  moving  party  will  get  a  review  of  the  case  and  a  good  award 
in  law  thereby. 

The  order  should  therefore  be  affirmed,  with  costs  and 
disbursements. 

Dykmak  and  Pratt,  JJ.,  concur. 
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William  EL  Vanderhoop,  Ex'r,  Resp't^  v.  William  B.  Lane 

et  alf  AppUts. 

(Supreme  Court,  Oeneral  Term,  Second  Department,  Filed  February  8,  189i») 

IjBgact— Charge  on  real  bstatb. 

By  the  will  of  plaintifl^s  testatrix  she  gave  the  sum  of  $1,800  to  her 
four  brothers  share  and  share  alike,  and  Uie  residue  of  her  estate  to  her 
husband's  children.  At  the  time  of  executing  the  will  she  had  sufficient 
personal  property  to  pay  the  legacy.  By  a  codicil  subsequently  executed 
she  cut  down  the  legacy  so  as  to  give  $800  to  each  of  her  brothers  and  the 
balance  to  the  residuary  legatees.  Held,  that  the  legacies  to  the  brothers 
were  not  charged  on  the  real  estate  by  the  blending  of  real  and  personal 
property  in  the  residuary  clause. 

Appeal  from  judgment  of  special  term  construing  the  will 
and  codicil  of  Emeline  R  Vanderhoof,  deceased. 

Action  for  construction  of  a  will  and  codicil  for  the  purpose  of 
determining  whether  certain  legacies  given  to  appellants  should 
be  paid  out  of  the  proceeds  of  a  sale  of  real  estate,  the  personalty 
bein^  insufllicient 

William  J.  OaynoTy  for  app'lts ;  Morris  Jc  Whitehouscy  for  resp't 

Barnard,  P.  J. — The  testatrix  by  her  wiH  in  1872  gave  the 
sum  of  $1,800  held  by  her  in  her  own  and  separate  right,  prior 
to  the  death  of  her  husband,  to  her  four  brothers,  equally.  By 
this  will  the  residue  of  the  property  of  testatrix  was  given  to  her 
deceased  husband's  children.  The  words  of  this  will  did  not 
charge  the  legacy  on  the  land  owned  by  testatrix.  BriR  v.  Wrighty 
112  N.  Y.,  129;  20  St  Eep.,  806;  McCorn  v.  McCorn,  100  N, 
Y.,  511. 

At  the  time  of  the  execution  of  the  will  the  testatrix  had  de- 
posits in  savings  banks  and  the-  personal  estate  would  presumably 
nave  then  been  sufficient  to  pay  the  legacies  out  of  the  personal 

Eroperty ;  her  deposits  then  were  much  larger  than  the  legacy, 
►y  the  codicil  made  in  1884  the  legacy  of  $1,800  is  cut  down  to 
$800  each  for  her  four  brothers.  The  $600  deducted  from  her 
brothers'  legacies  was  given  to  the  residuary  legatees  as  specified 
in  the  will.  A  power  of  sale  was  given  the  executor  to  sell  the 
land  and  an  executor  was  changed ;  otherwise  the  will  was  ratified 
and  confirmed.  The  blending  of  the  real  and  personal  property 
in  the  residuary  clause  does  not  produce  a  chaise  upon  the  realty 
for  the  payment  of  legacies  whenever  the  personal  estate  is  insuf- 
ficient Briggs  v.  Carroll,  117  N.  Y.,  288 ;  27  St  Eep.,  468. 
The  judgment  should,  therefore,  be  affirmed,  with  costs. 
Dykman  and  Pratt,  JJ.,  concur. 


David  G.  Burton,  Eesp*t,  v.  Harriet  R  Rockwell,  ImpFd., 

Applt 

(dupreme  Court,  Oeneral  Term,  Seeorhd  Department,  Filed  Februa/ry  8,  189iS.) 

IfBOHANio'B  LntN—DiscHARGE— Payment  into  court. 

A  failure  of  an  offer  to  pay  money  Into  court  under  §  19  of  the  Me- 
chanic's Lien  Law  of  1886  to  state  that  it  is  made  "in  discharge  of  the  lien'' 
renders  the  offer  insufficient. 
{flaU  V.  DenncHein,  89  St  Rep.,  67,  followed.) 
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Appeal  from  order  awarding  plaintiff  costs  and  an  allowance 
and  from  so  much  of  the  judgment  as  awards  judgment  to 
plaintiff  against  the  defendant  Rockwell  for  costs  and  disburse- 
ments. 

Action  to  foreclose  a  mechanic's  lien  filed  against  the  property 
of  defendant  Rockwell     The  builder,  Ringrose,  did  not  answer. 
Charles  A.  Decker^  for  app'lt ;  Norman  A.  Lawlor^  for  resp't 

Pratt,  J. — The  only  question  ^raised  in  this  case  is  one  of  law, 
to  wit,  whether  under  tne  offer  of  the  defendant  made  in  the 
course  of  the  trial  the  plaintiff  or  defendant  was  entitled  to  costs 
which  accrued  subsequent  to  the  making  of  the  offer. 

The  offer  is  as  follows  after  the  caption  of  the  suit:  **  I,  Harriet 
R.  Rockwell,  one  of  the  defendants  aoove  named,  do  hereby  offer 
to  allow  the  above  named  plaintiff  to  take  judgment  against  me 
in  the  above  entitled  action  for  the  sum  of  two  hundred  dollars 
with  interest  from  January  1,  1890,  together  with  costs  of  this 
action,  or  pay  the  same  into  court" 

The  statute,  §  19  of  chap.  842  of  Laws  of  1885,  authorizing  an 
offer  to  be  made  in  a  suit  under  the  "Mechanic's  lien  "  law,  pro- 
vides that  "  At  any  time  after  an  action  has  been  commenced  the 
owner  or  owners  of  property  affected  may  in  writing  offer  to  pay 
into  court  any  amount  stated  in  the  offer  or  to  execute  and  de- 
posit any  securities  or  papera  which  he  may  describe  in  discharge 
of  the  lien  or  liens." 

It  is  objected  that  the  offer  as  made  was  insufficient  because 
the  words  "  in  discharge  of  the  lien  "  were  not  contained  in  the 
notice. 

The  statute  authorizing  the  offer  is  in  the  subjunctive,  and  the 
offer  here  contained  more  than  the  statute  requires,  as  it  offered 
to  permit  the  plaintiff  to  take  judgment  for  $200  in  addition  to 
offering  to  pav  $200  into  court 

It  is  clear  that  the  offer  was  a  nullity  under  §  788  of  the  Code, 
as  it  was  not  made  ten  days  prior  to  the  trial  of  the  action.  Sarea 
V.  Matthews^  89  St  Rep.,  920.  So  that  the  onlv  point  is  whether 
it  was  necessary  t^at  tne  offer  should  contain  the  exact  words  of 
the  statute,  i  e.,  "  in  discharge  of  the  liea" 

That  such  a  form  of  offer  ift  xequisite  was  held  in  the  case  of 
Hall  V.  DennerUin,  89  State  Rep.,  67. 

I  cannot  well  see  how  the  omission  of  the  words  '*  in  dischaive 
of  the  lien  "  could  work  any  injustice  or  surprise  to  the  plaintiff. 

The  words  are  a  mere  statement  of  the  legal  effect  of  tne  offer, 
and  if  this  question  was  now  raised  for  the  first  time,  I  should  be 
strongly  inclined  to  hold  that  the  offer  was  sufficient  to  put  the 
plaintiff  to  an  election. 

In  substance  the  defendant  offers  to  pay  the  money  into  court, 
with  costs,  and  it  could  be  for  no  other  purpose  under  the  statute 
except  to  discharge  the  lien. 

The  offer  did  more ;  it  anticipated  that  there  was  no  valid  lien, 
as  afterwards  turned  out  to  be  the  fact,  and  it  offered  to  permit 
plaintiff  to  take  judgment  for  $200,  eta,  as  in  a  common  law  ac- 
tioa     I  cannot  see  wny  the  plaintiff  should  be  allowed  to  go  on 
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piling  up  the  costs,  and,  when  it  was  found  that  his  claim  was  less 
than  the  offer,  be  rewarded  with  full  costs  and  extra  allowance. 

To  avoid  the  confusion  of  one  court  holding  one  way,  and 
another  court  the  opposite,  I  think  this  order  better  be  affirmed, 
but  without  costa 

Order  affirmed,  but  without  costa 

Barnard,  P  J.,  concurs    Dykman,  J.,  not  sitting. 


No.  121  Madison  Avenue,  App'lt,  v.  John  0.  Osgood,  Resp't 

(New  York  Common  PUas,  General  Term,  liled  Ma/rch  7,  189$,) 

1.  Landlobd  and  Tenant— Evidencb  of  releabb  of  tenant. 

Defendant  was  lessee  of  premises  for  a  term  which  expired  September 
15,  1889,  with  a  privilege  of  renewal.  Desiring  to  surrender  his  lease  for 
Ae  sunmier  months,  he  so  wrote  the  landlord's  agent,  who  replied  that  he 
had  an  opportunity  to  rent  the  flat  for  the  summer,  and  several  years 
longer,  if  he  would  surrender  his  privilege  of  renewal,  and  asking  for  a 
rep^  by  telegraph,  to  which  defendant  answered  in  the  affirmative. 
The  agent  thereupon  leased  the  premises  from  September  15,  1^89,  fail- 
ing to  include  the  summer  months  as  aneed.  Bela,  that  defendant 
was  relieved  from  his  obligation  to  pay  rent  for  the  summer  months. 

2.  8amb— Aqreembnt  to  terminate. 

The  second  lease  executed  by  the  landlord,  in  pursuance  of  the  agree- 
ment between  his  agent  and  defendant,  operated  as  an  express  termination 
of  the  latter's  lease. 

8.  Same— Ratification  of  agent's  act. 

The  landlord  was  bound  by  the  acts  of  his  agent,  through  subsequent 
ratification,  in  accepting  the  waiver  he  procured  from  defendant  ana  act- 
ing upon  it. 

Appeal  from  a  judgment  of  the  general  term  of  the  city  court, 
affirming  a  judgment  of  the  trial  term,  entered  upon  the  verdict 
of  a  jury  in  favor  of  defendant. 

The  action  was  for  rent  of  apartments  in  the  house  121  Madison 
avenue,  owned  and  managed  by  the  plaintiflE  corporation,  and 
claimed  to  be  due  for  the  months  of  May,  June,' July  and  August, 
1889,  at  $225  per  month,  and  for  the  first  half  of  the  month  of 
September,  18o9,  at  the  same  rate,  under  a  written  lease  of  said 
apartments  for  the  term  of  eighteen  months,  commencing  March 
15,  1888,  and  ending  September  16,  1889.  The  lease  contained 
a  covenant  that  the  lessee  should  have  a  renewal  thereof  for  a 
year  from  the  last  named  date  on  the  same  terms,  provided  he 
gave  notice  of  election  to  take  such  renewal  on  or  before  July 
15,  1889. 

Lowery^  Stone  Jk  Av^'bach  {Joseph  M,  Keating^  of  counsel),  for 
app'lt ;  James  SUkeman,  for  resp*t 

Daly,  Ch.  J. — The  defendant  was  lessee  of  the  premises  for  a 
term  of  eighteen  months,  which  expired  September  15,  1889, 
with  a  privil^e  of  renewal,  at  his  option,  for  one  year  from  the 
latter  date.  Mr.  Cleary  was  the  manager  of  the  house  for  the 
plaintiff,  and  in  January,  1889,  defendant  told  him  that  he  ex- 
pected to  go  abroad  with  his  family  about  the  last  of  April  or 
1st  of  May,  and  wished  to  get  a  tenant  for  his  apartments  for  the 
St.  Rkp.,  Vol.  XLIV.        62 
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summer  months,  and  would  be  glad  to  give  them  up  entirely  if 
he  could  be  relieved  of  the  rent  for  the  summer  months.  Cleaiy 
said  there  would  be  no  diflBculty ;  he  was  satisfied  he  could  get  a 
tenant  Shortly  after  defendant  went  to  Colorado,  and  while 
there  received  a  letter  from  Cleary,  dated  January  25,  1889,  say- 
ing that  he  had  an  excellent  opportunity  of  renting  the  apartment 
to  a  lady  to  whom  he  had  explain^  that  defendant  had  a  right  to 
the  renewal  of  a  year  from  September  15,  1889 ;  that  this  did  not 
suit  her  at  all,  for,  as  she  very  correctly  said,  if  between  May  1st 
and  September  I5th,  defendant  should  change  his  mind  about 
vacating,  he  would  have  the  right  to  resume  possession  at  a  time 
when,  to  use  her  own  expression,  she  would  be  very  nicely 
settled ;  and  as  she  wished  to  stav  settled  for  a  number  of  years, 
she  did  not  wish  to  take  any  sucn  risk ;  so,  to  settle  any  doubts  of 
that  nature,  Mr.  Clearv  suggested  that  defendant  write  to  him  as 
manager,  saying  that  he  did  not  wish  to  exercise  his  right  of  re- 
newal from  September  15,  1889,  or  a  private  notice  that  he  de- 
sired to  give  the  corporation  possession  of  his  apartments  on  Sej>- 
tember  15,  1889. 

Defendant  answered  by  a  letter  of  January  29,  1889,  asking 
which  way  the  matter  was  to  be  arranged,  stating  he  supposed  the 
person  talking  his  apartment  would  take  an  assignment  of  liis  lease, 
or  that  his  lease  could  be  surrendered  to  the  owneis  and  a  new 
lease  executed  direct  to  the  tenant;  that  the  question  as  to  his  ex- 
ercising his  option  need  not  stand  in  the  way  for,  if  necessary,  he 
would  remove  it  as  Mr.  Cleary  suggested.  In  reply  he  received 
a  telegraphic  message  from  tJleary  dated  February  2,  1889,  ac- 
knowledging his  letter  and  requesting  him  to  telegraph  that  he 
did  not  wish  to  avail  himself  of  option.  To  this,  defendant,  on 
February  5,  1889,  telegraphed  Cleary,  "  I  do  not  wish  to  avail 
myself  of  option  to  extend  lease."  The  plaintiff  thereupon,  about 
February  11,  1889,  executed  to  Mrs.  Farrington,  tlie  lady  referred 
to  by  Mr.  Cleary,a  lease  of  the  apartments,  not  from  May  1, 1889, 
but  from  September  15,  1889,  leaving  them  unlet  for  the  period 
for  which  defendant  had  desired  to  be  relieved  from  rental  This 
action  is  brought  to  recover  rent  for  that  period  from  defendant, 
who  claims  that  the  effect  of  the  transaction  is  to  relieve  him  from 
the  obligation  to  pay  it  I  think  that  his  contention  can  be  sus- 
tained. 

The  defendant  surrendered  his  rights  to  a  renewal  upon  the  un- 
deratanding  conveyed  by  the  letter  and  telegram  of  Cleary  that 
tliere  was  a  tenant  ready  to  lease  the  apartment  from  May  1st,  if 
she  could  also  have  it  for  the  renewal  period,  and  that  defendant's 
waiver  was  required  to  effectuate  that  transaction.  An  agreement, 
tlieref6re,  on  plaintiff's  part  to  make  such  a  lease,  and  consequently 
to  terminate  defendant's  lease  on  May  1st,  might  be  inferred  from 
the  circumstances,  and  is,  in  fact,  the  only  possible  inference  from 
the  facts.  The  defendant's  lease  could  be  terminated  at  any  time 
by  agreement  \)etween  him  and  the  landlord  ;  it  was  not  necessary 
that  such  agreement  should  be  express ;  it  might  be  inferred  from 
the  conduct  of  the  parties.    Bedfcn^d  v.  Terhvney  80  N.  Y.,  458. 

The  point  taken  by  appellant,  therefore,  that  defendant  could 
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only  be  released  from  the  rent  by  the  agreement  of  the  plaintiff, 
and  iiiat  there  was  no  evidence  of  such  agreement  is  fully  met  by 
the  jMTOof  which  authorizes,  if  it  does  not  require,  the  inference 
ol  sueh  an  agreement,  founded  upon  good  consideration,  and  sub- 
^equcBtly  executed  by  the  lease  to  a  third  party  of  the  premises 
for  the  period  covered  by  the  renewal  covenant  Tallman  v. 
JEark,  57  St  Rep.,  271-  Much  stress  is  laid  upon  the  fact  that 
jthe  defendant  admitted  that  no  contract  was  made  by  Cleary  in 
the  interview  with  him  in  January,  and  that  this  negatives  the 
defense  of  agreement  pleaded.  But  the  answer  sets  out  an  agree- 
ment with  plaintiff  and  the  proof  warrants  such  inference  from 
the  transactions  at  and  about  the  time  specified  in  the  pleadings. 
The  claim  subsequently  made  by  defendant,  when  he  aiscovered 
what  he  .characterized  as  the  deceit  practiced  by  Cleary,  that  he 
was  still  entitled  to  exercise  his  option  for  a  renewal  and  claimed 
«aeh  renewal,  does  not  in  any  respect  estop  him.  The  agreement 
had  then  beea  made  and  executed  and  he  could  not  rescind.  His 
conduct  might  be  proper  for  consideration  by  the  jury  if  there 
was  a  question  as  to  whether  an  agreement  had  been  made  ]  but 
the  facts  are  undisputed,  and  the  inference  from  them  inevitable. 

There  can  be  no  question  that  plaintiffs  are  bound  by  the  acts 
of  Cleary,  through  subsequent  ratification  in  accepting  the  waiver 
he  procured  from  defendant,  and  acting  upon  it.  It  was  the 
duty  of  Cleary  to  communicate  to  his  principals  under  what  ar- 
rangement it  was  procured.  In  the  absence  of  evidence  to  the 
contrary  the  presumption  is  that  duty  was  performed.  Median 
V.  F<»rt8ter,  52  N.  Y.,  277 ;  Bank  v.  Davis,  2  Hill,  464 

The  judgment  should  be  affirmed,  with  costs. 

BiscHOFF,  J.,  concurs. 

Jennie  Cornelius,  Eesp't,  v.  Jacob  Rieser,  App'lt  , 

(New  York  Common  PUoi,  General  Term,  Filed  Ma/rth,  7,  i^Pf .) 

1.  Pbincipal  and  agent— Implied  AUTHORmr  of  agent — Evidence. 

In  an  action  brought  by  the  wife  of  a  bar-keeper  against  the  proprietor 
to  recover  the  value  of  her  services  in  washing  towels  for  the  bar  for  three 
Tears,  having  been  employed  by  her  husband,  it  appeared  that  the  Imu- 
keeper  was  not  authorized  to  contract  debts  for  the  saloon,  but  thnt  eight- 
een months  after  his  wife  had  begun  to  do  the  washing  he  had  demanded 
monejr  from  defendant  to  pay  for  the  same;  that  the  latter  put  him  oif, 
but  raised  no  objection  to  the  demand,  HM,  that  a  verdict  in  favor  of 
plaintiff  for  her  services  for  the  last  eighteen  months  would  not  be  dis- 
turbed. 

2.  Contract— Husband  and  wipe— Wife's  bervicbb. 

In  such  case  there  was  no  force  in  the  objection  that  the  wife's  services 
belonged  to  her  husband  and  formed  no  basis  of  claim  against  a  third 
party,  nor  that  the  contract  for  such  services  was  made  between  husband 
and  wife,  and  therefore  invalid. 

8.  Same— Sunday  laws— Violation — Evidence. 

The  statement  made  by  plaintiff  that  she  washed  the  towels  for  the 
saloon  in  lots  enough  to  have  five  clean  every  day,  includiuj^  Sunday,  was 
not  evidence  sufficient  to  show  that  plaintiff  was  aiding  de^ndant  in  vi(v 
lation  of  the  Sunday  laws,  and  to  preclude  her  from  recovery. 
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Appeal  from  the  affirmance  by  the  general  term  of  the  city 
court  of  a  judgment,  entered  on  the  verdict  of  a  jury  in  favor  of 
the  plaintiff  for  $72.80,  and  of  an  order  denying  the  defendant's 
motion  for  a  new  trial 

Johnston  Jk  Johnston j  for  app*lt;  M  F.  Stern  {C.  Arthur  Coan^ 
of  counsel),  for  resp't 

Daly,  Ch.  J. — The  plaintiffs  husband  was  employed  as  bar- 
keeper and  to  take  general  charge  of  a  saloon  conducted  by  the 
defendant,  and  was  authorized  to  pay  the  daily  expenses  out  of 
the  receipts;  but  it  is  claimed  had  no  authority  to  incur  debts. 
After  three  years  of  service  he  left  the  defendant's  employment, 
and  subsequently  this  action  was  brought  by  the  wife  to  recover 
f  141.18  for  washing  towels  and  napkins  used  in  the  saloon  for 
the  whole  period  of  her  husband's  employment 

The  jury  allowed  the  plaintiff  about  one-half  of  the  sum 
claimed,  namely,  $72.80,  which  was  in  effect  a  finding  that  she 
was  entitled  to  recover  for  one-half  of  the  period  sued  for.  It  is 
easy  to  see  how  the  jury  reached  this  conclusion.  There  was  no 
evidence  that  the  defendant  knew  that  this  item  of  expense  was 
incurred  by  the  barkeeper  until  eighteen  months  after  the 
employment  of  the  latter,  and  the  jury  considered  that  the  evi- 
dence of  authority  in  the  barkeeper  to  incur  the  exj^ense  before 
that  time  was  insufl^cient  to  charge  the  defendant.  The  plaintiff 
does  not  complain  that  her  claim  has  been  cut  down  one-half, 
and  this  appeal  is  taken  by  the  defendant,  who  insists  that  a 
recovery  even  to  the  amount  allowed  is  not  supported  by  the 
evidence. 

It  is  undisputed  that  the  washing  of  towels  and  napkins  for 
use  in  the  saloon  was  indispensable.  The  defendant  is  charge- 
able with  notice  of  the  fact  from  his  knowledge  of  the  business 
in  which  he  was  engaged,  i  e.,  conducting  this  and  other  saloons, 
and  he  must  have  known  that  it  was  not  included  in  the  expenses 
for  which  he  settled  with  the  barkeeper  every  week  The  failure 
of  the  latter  to  make  any  charge  for  the  services  of  his  wife  in 
this  regard  during  the  first  eighteen  months  furnishes  some 
ground  for  the  contention  that  such  services  were,  in  his  view, 
to  be  included  in  those  for  which  he  received  compensation  from 
the  defendant  But  any  agreement  implied  from  failure  to  make 
such  charge  was  terminated  by  the  subsequent  express  notice 
from  the  barkeeper  to  the  defendant  that  he  would  have  to  get 
the  washing  done. 

This  notice  was  given  defendant  when  he  came  to  the  saloon  as 
usual  on  a  Friday  to  get  the  receipts  and  examine  the  book  entry 
of  expenses,  and  his  reply  was  that  he  would  see  the  bar-keeper 
the  following  Friday  about  it  Nothing  oQOurred  the  foUowme 
Friday  on  the  subject,  nor  for  eighteen  months  afterwards  and 
not  until  two  or  three  weeks  before  the  bar-keener  left,  when  he 
asked  defendant  for  money  to  pay  for  washing  the  towels  and  was 
again  put  off,  defendant  telling  him  to  wait  until  Friday.  The 
jury  believed  the  evidence  as  to  this  notice  and  concluded,  as  they 
reasonably  might,  that  from  the  time  defendant  received  it  his 
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silence  indicated  assent  to  the  incurring  of  the  necessary  expense 
and  conferred  authority  to  that  end  upon  the  bar-keeper.  The 
main  question  in  the  case  was,  therefore,  one  of  fact  for  the  jury, 
and  their  finding  upon  the  evidence  cannot  be  disturbed. 

There  are  no  exceptions  which  require  reversal  of  the  judg* 
nient  There  Wiis  evidence,  as  I  have  said,  of  implied,  if  not  ex- 
press authority  for  the  employment  of  plaintiff  during  the  period 
for  which  tlie  recovery  has  been  had.  The  case  does  not  depend 
upon  ratification  after  the  act  There  is  no  force  in  the  objection 
that  the  wife's  services  belonged  to  her  husband  and  formed  no 
basis  of  claim  against  a  third  party,  nor  that  the  contract  for  such 
-services  is  invalid  because  made  between  husband* and  wife.  This 
was  a  contract  between  the  defendant  and  the  plaintiff,  made 
through  the  husband,  and  not  a  contract  of  the  plaintiff  with  the 
latter.  If  the  plaintiff  had  done  this  work  for  her  husband  she 
would  not  be  entitled  to  compensation  from  him  for  it,  but  there 
is  a  di^inction  between  working  for  him  and  working  with  him 
for  a  third  person,  between  helping  her  husband  in  his  business 
and  helping  in  the  business  of  a  third  person,  and  where  the  work 
is  done  for  a  third  person  the  earnings  belong  to  the  wife; 
Blaechinslca  v.  Howard  Mission^  42  St  Rep..  387. 

The  appellant  is  mistaken  in  the  claim  that  the  plaintiff  testified 
that  she  did  not  commence  to  wash  for  defendant  until  August 
20,  1887.  The  case  shows  her  testimony  to  be  that  she  commenced 
August  20,  1886.  As  to  the  claim  that  the  verdict  is  excessive 
because  plaintiff  was  allowed  to  recover  for  washing  towels  to  be 
used  on  Sundays  on  the  ground  that  it  was  work  done  to  be  used 
in  an  unlawful  business,  there  is  no  evidence  that  the  plaintiff 
knew  that  the  towels  were  to  be  so  unlawfully  used.  The 
only  statement  made  by  her  was  that  she  washed  them  m  lots 
<3nough  to  have  five  clean  every  day,  including  Sunday,  but  this 
may  have  been  a  mei^e  method  of  computation  or  reckoning  of 
the  weekly  quantity.  The  instruction  to  the  jury  that  the  plaint- 
iff might  recover  for  work  used  on  Sunday  although  noi  done  on 
Sunday  is  not  necessarily  erroneoua  The  charge  does  not  say 
nor  imply  that  recoveiy  can  be  had  for  work  usot  in  an  unlaw- 
ful business  on  Sunday,  and  that  is  the  point  of  appellants  claim 
of  error. 

Judgment  and  order  affirmed,  with  costs. 

BiscHOFF,  J.,  concura 


SniON   AuERBACH  ei  al,  Resp'ts,  v.  Henry   G.  L.  Pbbtsoh, 

Impl'd,  App^lt* 

(JVw  York  Common  Pleas,  OenerU  Term,  FOed  Mcvrch  7,  1892,) 

Bills  and  notes— Affik^tive  op  issue. 

In  an  action  agninst  ibc  maker  and  payee  of  a  promissory  note  the 
former  answered  separately  and  alleged  non-delivery  of  the  note  and  want 
of  consideration,  but  did  not  deny  any  of  the  allegations  of  the  complaint. 
On  the  trial  defendant's  counsel  asked  for  the  affirmative  of  the  issue, 
which  the  court  denied.    Held,  error. 

<  Reversing  a9  St.  Rep.,  211. 
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Appeal  from  a  judgment  of  the  general  term  of  the  city  court 
aflSrming  a  judgment  of  the  trial  term  in  favor  of  the  plaintifis, 
entered  upon  the  verdict  of  a  jury  for  $1,489.66  damages  and 
costs, 

Johnson  &  Johnson^  for  app*It ;  Meyer  Auerbach,  for  resp'ts. 

Dal^,  Ch.  J — The  complaint  set  forth  that  the  defendant 
Peetsch  at  New  York  city  made  his  promissory  note  in  writing 
dated  December  3,  1890,  for  $1,351.20,  payable  to  the  order  of 
the  defendant  Moonelis  four  months  after  date  at  the  Lenox 
National  Bank,  for  value  received,  and  that  Moonelis  thereafter 
and  before  matCirity  endoi'sed  and  transferred  said  note  for  value 
to  the  plaintiffs,  who  are  now  the  lawful  owners  and  holders  of 
said  note  .  that  the  note  was  duly  presented  for  payment  at  the 
place  where  the  same  was  payable  and  payment  thereof  demanded 
and  refused,  whereupon  said  note  was  duly  protested  for  non-pay- 
ment, of  all  of  which  defendants  had  due  notice,  and  that  the 
whole  of  the  principal  sum  is  due  and  unpaid. 

The  defendant  Peetsch  answered  separately  and  alleged,  first, 
that  the  note  described  in  the  complaint  was  not  delivered  by 
him  to  the  defendant  Moonelis  nor  to  any  other  person  or  per- 
sons, nor  did  he  ever  receive  any  value  therefor  from  Moonelis 
or  any  other  person,  of  all  which  the  plaintiffs  had  notice ;  second,, 
that  the  plaintiffs  did  not  purchase  said  note  for  value  in  good 
faith  from  Moonelis,  nor  did  they  part  with  any  value  therefor,, 
and  that  they  are  not  the  lawful  owners  or  holders  thereof  as 
against  the  aefendant  Peetsch. 

The  issues  came  on  for  trial  before  the  court  and  jury,  and  the 
counsel  for  defendant  asked  the  court  for  the  affirmative  of  the 
issue.  The  motion  was  denied  and  exception  taken.  It  would 
seem  that  the  affirmative  was  with  the  defendant  None  of  the 
allegations  of  the  complaint  were  denied,  and  under  the  Code 
they  were,  therefore,  to  oe  taken  as  true,  and  plaintiffs  were  en- 
titled to  recover  without  any  proof.  Code,  §  522.  The  com- 
plaint set  forth  a  cause  of  action.  It  is  true  that  it  did  not  aver 
that  the  maker  delivered  the  note  after  he  made  it,  but  it 
was  not  necessary  to  allege  delivery  by  the  maker.  2  Wait's 
Pr.,  327 ;  Peets  v.  BraU,  6  Barb.,  662.  delivery  to  the  plaintiff 
was  alleged  and  not  denied.  There  was,  therefore,  no  delivery  to 
be  proved  by  plaintifli,  as  they  claimed  upon  this  appeal,  and 
they  were  not  entitled  to  the  affirmative,  not  bein^  required  to 
offer  any  evidence  in  support  of  their  cause  of  actioa  Fleisch^ 
mann  v.  /Stem,  90  N.  T.,  110. 

The  right  of  the  affirmative  belonged  to  the  defendant,  who 
had  affirmatively  pleaded  non-delivery  of  the  note  by  him  and 
want  of  consideration.  It  was,  therefore^is  right  to  establish 
this  defense,  and  as  he  has  thus  held  the  ararmative,  "  he  had  the 
right  to  open  and  close  the  evidence,  and  the  learned  judge  erred 
in  ruling  to  the  contrary."  Conselyea  v.  Svrift^  108  N.  i .,  604 ; 
4t  St  Eep„  278. 

The  judgment  will  have  to  be  reversed  for  this  error,  but  it  is 
proper  to  say  in  respect  of  certain  other  exceptions  taken  by  the 
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defendant  to  the  exclusion  of  evidence  offered  under  his  defense 
that  he  ought  to  have  be^n  permitted  to  prove  the  facts  regarding 
the  making  of  the  note  in  order  to  substantiate  his  defense  of 
want  of  consideration  as  well  as  of  non-deliveiy.  That  defense 
rested  upon  his  own  oath,  and  as  his  credibility  had  to  be  submit' 
ted  to  the  jury,  he  had  the  ri^ht  to  show  all  the  circumstances 
attending  the  execution  and  delivery  of  the  paper;  and  in  all  cases 
where  the  right  of  recovery  depends  upon  the  plaintiff  bein^  a 
bona  fide  holder,  the  burden  is  cast  upon  the  plaintiff  of  proving  that 
he  took  the  note  before  maturity  for  value  and  without  notice  of 
the  matters  set  up  as.  a  defense,  "and  this  he  is  to  show  after  the 
defense  has  been  made  out     Nickerson  v.  Ruger^  76  N.  Y.,  279. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event 

BiSCHOFF,  J.,  concurs. 

Henry  G.  Harris,  App'lt,  v.  S.  Morris  Pryor  et  al,  Besp'ta. 

{New  York  Common  Pleas,  General  Term,  Filed  March  7,  1S9I9.) 

1.  Stocks— CoKTRACT—EvroENCB. 

Brokers,  in  Philadelphia,  sold  short  for  plaintiff,  in  New  York,  certain 
stocks,  and  wrote  him,  *'We  have  made  an  exception  of  your  account 
and  not  required  our  usual  five  per  cent,  margin,  consequently  we  look 
to  you  to  keep  your  account  in  proper  shape  without  waitinf^  for  ns  to  call 
upon  you."  The  letter  went  on  to  state  tliat  he  bad  then  ies^  than  one  per 
cent,  margin,  and  closed  with  '  If  we  do  not  receive  a  check  for  at  least 
one  per  cent.,  further  margin  by  to-morrow  (Saturday)  morning's  mail, 
wc  shall  be  obliged  to  figure  your  account  to  put  stop  orders  to  the  best 
of  our  ability."  By  a  letter  of  the  same  date,  which  crossed  the  brokers', 
plaintiff  stated  that  he  would  come  over  on  Monday,  and  would  know 
then  or  Tuesday  what  he  could  do,  and  authorized  the  brokers  to  put  stop 
orders  on  certain  specified  stocks  at  one  per  cent,  above  the  market.  On 
receipt  of  ihis  letter  the  brokers  telegraphed  (Saturday.  11-80  a.  m.) 
*•  Have  put  stay  orders  on  all  your  stocks  about  one-half  point  from 
market;"  and  a  little  later  that  they  had  closed  out  all  his  stocks 
but  one.  Held,  sufficient  to  support  the  jury's  finding  that  defendants 
had  not  waived  their  demand  for  margin,  or  made  any  agreement  to  hold 
the  stocks  until  the  stop  orders  authorized  by  plaintiff  were  reached. 

2.  Same— Letters— Evidence. 

A  letter  of  the  brokers  in  regard  to  the  transaction,  written  on  Sunday, 
was  admissible  in  evidence,  it  being  a  reply  to  the  plaintiff's  letter,  written 
on  Saturday,  which  had  been  put  in  evidence. 

8.  Sams. 

As  the  correspondence  between  the  parties  failed  to  establish  any  special 
contract,  it  was  proper  to  prove  the  original  agreement. 

4.  Same— Theory  of  action — Repudiation. 

After  suine  upon  the  theory  of  a  repudiation  of  the  transaction,  the 
plaintiff  could  not  of^rm  it  and  recover  the  balance  due  him  under  it. 

Appeal  from  a  judgraent  of  tbe  general  term  of  the  city  court 
affirming  a  judgment  in  favor  of  defendants  entered  upon  the 
verdict  of  a  jury. 

Wm,  W.  Hewitt^  for  app'lt ;    Wm.  Pennington  Toler,  for  resp'ts. 

Daly,  Ch.  J. — The  appellant  may  justly  claim  that  the  terms 
of  the  contract  between  him  and  the  defendants,  as  brokers,  ap- 
pear from  their  correspondence.     In  their  letter  of  April  5,  1889, 
he  defendants  say  :  '*  As  we  have  written  you  before,  we  have 


Digitized  by  VjOOQIC 


496  New  York  State  Reporter,  Vol.  44.     [N.Y.C.F^ 

made  an  exception  of  your  account  and  not  required  our  usual 
five  per  cent  margin.  Consequently  we  look  to  you  to  keep  your 
account  in  proper  shape  without  waiting  for  us  to  call  upon  you." 
Unless  by  the  subsequent  correspondence  between  the  parties^ 
Some  other  arrangement  was  entered  into,  the  brokers  had  the 
right  to  demand  such  mamn  as  would  secure  them  from  loss, 
and  if  their  customer  failed  to  respond  within  a  reasonable  time, 
to  close  the  transaction.     They  had  in  effect  extended  a  credit  to 

?laintiff  which  they  had  a  right  to  terminate  upon  due  notice, 
'hey  could  then  purchase  stocks  to  cover  the  sales  they  had  made 
for  him  upon  theirown  responsibility.    Whiiey,  Smithy  54N.  Y.,  626. 

The  bi'okers  resided  in  Philadelphia  and  the  plaintiff  in  New 
York.  Prior  to  April,  1889,  tliey  had  sold  short  by  his  direction 
over  350  shares  of  ten  different  stocks  and  at  the  time  of  writing- 
the  above  letter  he  had  only  about  $240  margin  of  credit  to  his^ 
account  on  those  350  shares.  Their  letter  went  on  to  state  this- 
fact  and  closed  with  the  following  notice :  "  If  we  do  not  receive 
a  check  for  at  least  one  per  cent  further  margin  by  to-morrow 
morning's  mail,  we  shall  be  obliged  to  figure  your  account  to  put 
stop  orders  to  the  best  of  our  ability." 

A  letter  from  plaintiff  to  them  written  on  the  same  day  (Fri- 
day) crossed  this  notice.  In  it  plaintiff  stated  that  he  would 
come  over  on  Monday  and  would  know  then  or  by  Tuesday  what 
he  could  do.  that  he  was  expecting  considerable  money  early  the 
following  week  and  would  know  by  Tuesday  night  whether  he 
would  receive  it  or  not .  and  authorized  defendants  to  put  steps- 
on three  specified  stocks  at  one  per  cent  above  the  close  that 
night  (Friday). 

On  receipt  of  this  letter,  defendants  tel^raphed  (Saturday^ 
11:30  A.  M.) .  •'  Have  put  stop  orders  on  all  your  stocks  about  one- 
half  point  from  market,"  and  subsequently,  on  the  same  day^ 
11:40  A.  M.  .  **  Impossible  for  us  to  carry  your  stocks  over  on 
such  slim  margin.  Have  closed  out  everything  but  oil.  Prices 
later."  To  this  plaintiff  telegraphed  and  wrote  refusing  to  accept 
the  reported  purchases.  The  purchases  actually  made  on  April 
6th  by  defendants  on  plaintiff's  account  left  a  balance  to  his 
credit  of  $100. 

The  claim  of  plaintiff  upon  this  correspondence  is :  first,  that 
defendants  waived  their  demands  for  margin ;  and  second,  that 
the  minds  of  tile  parties  met  upon  a  new  agreement  that  the 
stocks  were  to  be  held  until  the  stop  orders  placed  by  plaintiff 
were  reached.  If  there  were  a  waiver  of  the  first  demand  and 
notice,  a  further  notice  would  be  necessary ;  and  a  waiver  might 
be  inferred  from  any  further  negotiation  or  proposition  on  the  part 
of  the  brokers  after  the  notice  McOinnis  v.  JSmyihe,  23  W*Dig.,  208  ; 
affirmed  101  N.  Y.,  646 ;  1  St  Rep.,  35.  In  this  case,  from  their 
verdict,  the  jury  evidently  found  that  the  defendants  had  not  waived 
their  demand  for  margin,  and  the  evidence  supports  such  a  find- 
ing. The  notification  by  defendants  that  they  would  place  stop 
orders  at  a  half  point  was  not  a  waiver  of  their  previous  demand 
and  notice,  but  a  direct  fulfillment  of  their  expressed  intention 
to  put  stop  orders  to  the  best  of  their  ability,     it  was  not  a  new 
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proposition,  nor  was  there  any  negotiation  after  their  first  demand 
and  notice.  It  was  not  a  new  agreement,  for  the  mindj  of  the 
parties  never  met  upon  the  question  of  stop  orders,  plaintiff  hav- 
ing directed  stop  orders  at  one  per  cent  upon  a  few  of  his  stocks, 
and  defendants  disregarding  this  direction  and  adhering  to  the^ 
express  terms  of  their  notice.  All  these  questions  were  for  the 
jury,  and  we  must  assume  that  thev  were  duly  and  properly  suV 
mitted  to  them,  for  the  charge  of  the  judge  is  not  printed  m  the 
case,  and  no  exceptions  upon  those  points  were  taken.  The  ver- 
dict of  the  jury  also  establishes  that  the  notice  from  defendants 
to  plaintiff  was  a  reasonable  one. 

rlaintiff,  upon  this  appeal,  assumes  that  the  notice  was  givea 
at  11:23  on  Saturday,  and  that  his  account  was  closed  by  noon  of 
that  day,  but  in  fact  the  notice  was  given  by  the  letter  of  the  de- 
fendants the  day  before,  to  which  the  plaintiff  in  effect,  responded 
by  his  letter  admitting  his  inability  to  furnish  mai^in,  and  by 
making  no  other  reply  to  their  notica 

The  exceptions  taken  at  the  trial  do  not  call  for  a  reversal  The 
letter  of  defendants  written  on  the  7th  was  admissible  because  it 
was  a  part  .of  the  correspondence  between  the  parties  as  to  the 
transaction  in  suit,  it  being  a  reply  to  the  plaintia's  letter  of  the 
6th,  which  was  put  in  evidenca  Where  a  letter  in  correspond^ 
ence  is  offered  by  one  party  and  answered  the  day  after,  the  an- 
swer may  be  read  in  evidence.  Boey.  Day^  7  C.  &  P.,  705;  1  Gn 
Ev.,  201,  note. 

Several  exceptions  were  taken  by  plaintiff  to  the  admission  of 
evidence  on  defendants*  part  as  to  the  original  agreement  or  un- 
derstanding between  the  parties  as  to  mai^ns.  The  evidence  was- 
objected  to  upon  the  ground  that  there  was  a  special  contract  be- 
tween the  parties.  It  appears  from  the  appeal  brief  that  this  con- 
tention is  based  upon  the  coiTcspondence  of  April  5th  and  6th, 
which  is  assumed  to  establish  an  agreement  to  carry  the  stocks^ 
until  the  stop  order  placed  by  plaintiff  was  reached  As  this  con- 
tention is  not  justified  by  the  con^espondence  the  objection  was^ 
iK>t  well  taken. 

The  judge  instructed  the  jury  that  it  was  conceded  that  the 
plaintiff,  if  entitled  to  recover  at  all,  was  entitled  to  $646.25.  To- 
this  plaintiff's  counsel  assented ;  yet  when  the  jury  after  retiring 
sent  m  to  inquire  if  they  mijrht  bring  in  a  verdict  for  a  less  sum 
than  that  amount,  and  the  judge  replied  in  the  fegative,  the  plain- 
tiff excepted.  Error  is  claimed  because  it  appears  from  the  un- 
contradicted testimony  that  ihe  defendants  had  at  least  $100  in 
their  hands  belonging  to  plaintiff  after  he  was  closed  out  No 
such  point  was  made  at  the  trial,  and  the  action  was  brought  upoa 
a  repudiation  of  the  transaction  which  resulted  in  that  balance. 
The  judgment  cannot  be  reversed  for  error  because  the  plaintiff^ 
after  verdict  against  him,  is  willing  to  affirm  the  transaction  and 
take  the  balance  due  upon  the  account  as  stated  by  the  defend- 
ants.     No  other  exceptions  are  noticed  upon  appellant^s  brief. 

The  judgment  must  be  affirmed,  with  costa 

BiscHOFF,  J.,  concurs. 

St.  Rep.,  Vol.  XLIV.        63 
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Joseph  Buehler  et  al,  Resp*ts,  v.  Lorenzo  Reich,  App'lt 

(New  York  Common  Pleas,  GeneraX  Term,  FOed  March  7, 1892,) 

1.  WiTNESSBS— Experts — Qualifioations  tbstbd  by  other  experts. 

In  aa  action  brought  to  recover  the  value  of  certain  electrical  work,  the 
evidence  of  a  civil  engineer,  as  an  alleged  expert,  was  received  as  to  such 
value.  Held,  that  the  qualifications  of  such  witness  to  testify  may  be 
tested  by  the  opinions  of  other  experts.  * 

.%  Services—Comparison  op  charges. 

In  such  case  the  testimony  of  an  electrician  as  to  the  value  of  the  work 
done  in  defendant's  premises  previous  to  plaintiffs'  work,  offered  as  a  basis 
of  comparison  between  the  charges  of  the  two  electricians,  is  properly  ex- 
cluded where  there  is  nothing  to  show  that  the  work  in  each  case  was 
enough  alike  to  form  any  basis  of  comparison. 

Appeal  from  a  judgmeat  of  the  general  term  of  the  city  court 
:affirming  a  judgment  in  favor  of  the  plaintiffs  entered  upon  the 
verdict  of  a  jury  for  $901.98,  and  from  an  order  affirming  an 
order  denying  a  new  trial  The  action  was  to  recover  $796.36 
for  work,  labor  and  services  in  and  about  the  electric  light  wiring 
and  bell  work  in  premises  known  as  "The  Cambridge"  The 
answer  contained  a  denial  that  the  work  was  worth  the  sum 
claimed ;  a  special  agreement  to  do  it  for  seventy-six  dollai-s  and 
a  counterclaim. 

Ah-am  Kling,  for  app'lt ;  Adolph  L,  Sanger,  for  resp'ta 

Daly,  Ch.  J. — This  appeal  comes  up  on  a  bill  of  exceptions 
presenting  two  alleged  erroneous  rulings  of  the  trial  court  m  the 
admission  and  rejection  of  evidence  The  plaintiff  having  intro- 
duced evidence  to  maintain  the  issues  on  his  part,  the  defendant 
<5alled  one  Doyle  to  prove  the  value  of  the  work  which  was  the 
subject  of  controversy.  He  testified  that  he  was  an  engineer,  and 
that  in  a  general  way  his  experience  as  a  civil  engineer  had  been 
in  a)l  classes  of  engineering,  what  he  called  mechanical  engineer- 
ing, and  that  he  wns  familiar  with  electrical  engineering  in  all  its 
branches;  that  he  had  examined  the  work,  and  that  it  was  worth 
$120  to  do  it  He  admitted  that  he  had  to  guess  at  thcTalue  of 
the  switches  and  the  price  of  the  wire,  and  his  cross-examination 
tended  to  show  that  he  had  no  training  as  an  electrician,  and  that 
he  was  wholly  unfamiliar  with  electrical  science  The  defendant 
having  called  on^Noll,  an  expert  electrician,  to  further  maintain 
his  defense,  Noll  was  asked  upon  cross-examination  whether  he 
had  heard  the  testimony  of  Doyle,  and  what  he  thought  of  him  as 
an  electrical  expert  engineer,  to  which  Noll  answered : ."  Well,  he 
is  not  an  electrical  expert" 

Appellant  claims  that  the  admission  of  'this  testimony  was 
error;  that  the  question  of  the  value  of  the  work  was  not  one  of 
science ;  that  the  query  put  to  the  witness  invaded  the  province  of 
the  jury  and  was  also  an  attempt  to  introduce  the  opinioA  of  one 
witness  as  to  the  value  of  evidence  of  another  witness;  quoting  on 
this  point  Haverhill  v.  Oronin^  4  Allen,  l-il,  holding  it  error  to 
:ask  a  witness  called  by  one  party  whether  he  considered  his  judg- 
ment as  good  as  that  of  an  expert  called  by  the  other  side ;   and 
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People  V  IFcfcter,  36  St  ^p.,  834,  holding  in  a  trial  for  murder^ 
where  lay  witnesses  had  testified  to  acts  and  conversations  of  the 
prisoner  which  they  characterized  as  irrational,  that  it  was  preju- 
dicial error  to  permit  a  medical  witness  to  testify  that  people  are^ 
very  much  given  to  exaggerating  either  their  own  symptoms  or 
those  of  their  friends. 

The  testimony  which  the  witness  Doyle  gave  as  to  the  value  o£ 
the  plaintiffs*  work  in  making  additions  or  alterations  to  electria 
light  machinery  already  in  the  premises  involved  a  question  of 
trade,  science  and  skill,  and  whether  such  testimony  showed  that 
he  (Doyle)  possessed  science  and  skill  sufficient  to  enable  him  to- 
form  a  judgment  was  a  matter  upon  which  acknowledged  experts 
in  the  business  of  electric  light  might  well  have  an  opinion,  the 
benefit  of  which  either  party  was  entitled  to.  It  was  not  in- 
vading the  province  of  the  jury  to  elicit  such  opinion,  for  they 
had  to  know  what  Doyle  s  judfgment  upon  the  value  of  another 
man^s  work  was  worth,  and  they  would  be  better  enlightened  on 
that  point  by  the  opinion  of  acknowledged  experts  than  by  hia 
cross-examination  upon  matters  of  science  with  which  laymen  are^ 
not  expected  to  be  lamiliar. 

If  the  claims  of  a  mere  charlatan  or  pretender  could  not  be  the 
subject  of  opinion  of  acknowledged  scientists,  then  the  mos* 
direct,  forcible  and  convincing  evidence  of  sham  and  pretensions 
would  be  excluded  from  the  jury.  "The  value  of  expert  testi- 
mony will  depend  on  the  experience  and  knowledge  which  the 
witness  has  evinced  concerning  the  matter  about  which  he  testi- 
fies." Rogers  on  Expert  Testimony,  490.  The  question  as  to* 
how  much  knowledge  and  experience  is  evinced  by  the  witness 
on  his  examination  must,  in  all  cases  of  science  and  skill,  be  the^ 
subject  of  opinion  by  acknowledged  experta 

This  was  not  a  case  where  one  witness  was  permitted  to  give^ 
an  opinion  as  to  the  value  of  the  testimony  of  another  witness,  but 
where  the  claim  of  a  witness  to  the  possession  of  science  and  skill 
is  submitted  to  scientific  judgment  and  experience.  The  qualifi- 
cations  of  one  medical  expert  may  be  testified  to  by  another 
medical  expert  to  confirm  the  opinion  advanced  by  the  former. 
Laros  v.  Commonwealth^  84  Penn.,  208.  The  competency  and' 
skill  of  persons  engaged  in  particular  employments  are  frequently 
the  subject  of  judicial  inquiry,  and  the  opinion  of  persons  quali- 
fied to  give  it  as  to  such  skill  and  competency  must  from  the  ne- 
cessity of  the  case  be  received. 

There  does  not  seem  to  be  any  good  reason  for  excluding  such 
opinions  with  regard  to  witnesses  who  assume  to  be  competent  to 
speak  with  authority  upon  questions  of  skill  and  science.  The 
text-books  seem  quite  clear  that  such  opinions  may  be  given 
where  the  competency  of  an  expert  offei'ed  as  a  witness  is  under 
consideration.  "  The  court  is  at  liberty  to  examine  other  wit- 
nesses to  aid  it  in  determining  whether  he  is  qualified  to  draw 
correct  conclusions  upon  questions  relating  to  the  science  or  trad^ 
in  relation  to  which  he  is  examined.  *  *  *  The  witness  is 
usually  allowed,'  after  slight  evidence  as  to  his  qualifications  has 
b^n  cT'ven,  to  testify  in  the  character  of  an  expert,  it  being  left 
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to  counsel  on  the  cross-examination  and  otherwise  to  show  the 
absence  of  the  qualifications  and  the  consequent  worthlessness  of 
his  testimony."  Rogers  on  Expert  Testimony,  §  17.  The  rule  is 
thus  stated  by  Lawson  :  "  The  qualifications  of  persons  offering 
themselves  as  experts  may  be  tested  by  the  opinions  of  others  in 
the  same  calling. '  Lawson,  Expert  and  Opinion  Evidence,  236. 
It  would  seem,  therefore,  upon  reason  and  authority,  that  the 
allowance  of  the  testimony  objected  to  was  not  improper. 

The  second  and  last  exception  is  to  the  exclusion  of  the  testi- 
mony of  the  witness  Noll,  as  to  the  value  of  the  work  which  he 
had  done  in  defendant's  premises  previous  to  the  plaintiflPs  work. 
This  did  not  call  for  an  opinion  as  to  the  value  of  the  work  which 
was  the  subject  of  this  action,  but  was  offered  as  a  basis  of  com- 
parison between  the  plaintiff's  charges  and  the  amount  which  the 
witness  thought  reasonable  for  other  work  done  by  other  parties. 
There  is  nothing  in  the  case  to  show  tha^  the  work  in  each 
-case  was  so  much  alike  that  there  was  any  basis  of  compar- 
ison. So  that  even  if  such  evidence  were  proper  to  institute 
<jomparison,  exclusion  of  the  testimony  wa?  not  error. 

The  judgment  should  be  affirmed,  with  costs. 

BiscHOFF,  J.,  concura 

The  People,  Resp'ts,  v.  The  Milk  Exchange  (Limitkd), 

Applt* 

{CauH  of  Appeals,  Filed  April  19,  189S,) 

Pleading — Corporation— Dissolution  for  nonusbr. 

The  complaint  in  an  action  to  dissolve  the  defendant  corporation  stated 
that  it  had  been  formed  for  the  purpose  of  "burring  and  selling  milk  at 
wholesale  and  retail,  the  purchase  of  dairies  of  milk,  when  deemed  advis- 
able, and  the  sale  of  the  same  to  milk  dealers; "  that  it  had  done  none  of 
these  things,  and  was  fraudulently  and  unlawfully  incorporated  for  pur- 
poses other  than  those  named  in  the  said  certificate  and  that  it  was  formed 
in  pursuance  of  a  fraudulent,  unlawful  and  corrupt  combination  and 
scheme  on  the  part  of  ninety  dealers  in  milk  to  control  the  market  price 
of  such  commodity;  that  by  their  bylaws  if  any  stockholder  failed  to 
abide  by  the  price  fixed  he  forfeited  his  stock;  that  defendant  had  no  cap- 
ital and  had  declared  no  dividend,  and  that  it  existed  solely  as  an  unlaw- 
ful combination  and  conspiracy  to  control  the  price  of  milk;  that  it  had 
done  so  and  had  unlawfully  employed  agents  for  such  purposes,  etc. 
Held,  that  the  complaint  stated  facts  suflicient  to  constitute  a  cause  of 
action  for  dissolution  of  defendant  on  the  ground  that  it  had  never  exer- 
cised its  powers  or  franchises  since  it  was  incorporated  and  that  such  fail- 
ure or  non-user  was  wilful  and  without  justification. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fourth  department,  affirming  interlocutory  judgment  overruling 
demurrer  to  the  complaint 

This  was  an  action  brought  by  the  attorney  general  to  dissolve 
the  defendant  corporation. 

The  complaint  after  stating  the  due  incorporation  of  defend- 
ant for  the  *'  buying  and  selling  of  milk  at  wholesale  and  retail, 
the  purchase  of  dairies  of  milk  when  deemed  advisable,  and  the 
«ale  of  tlie  same  to  milk  dealers,"  alleged  on  information  and  belief 
that  defendant  had  up  to  the  present  time  neglected  to  act  as  a  cor- 

'  Affirming  40  St.  Rep.,  986. 
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poration  for  the  purpose  set  forth  in  its  chaiter  and  set  forth  in  its 
-Statement  in  the  original  certificate  filed  or  for  any  lawful  purpose ; 
that  it  had  not  bought  or  sold  milk  at  wholesale  or  retail,  nor  had 
it  purchased  dairies  and  that  it  was  fraudulently  and  unlawfully  in- 
-corporated  for  purposes  other  than  that  named  in  its  said  certificate ; 
that  the  persons  signing  the  original  certificate  and  the  stockhold- 
ers and  oirectors  never  intended  or  designed  that  it  should  engage 
in  the  buying  'or  selling  of  milk  in  any  manner  or  quantity  or 
form  whatever,  and  that  it  was  not  incorporated  for  that  purpose; 
but  such  incorporation  was  had  in  pursuance  of  a  fraudulent,  un- 
lawful and  corrupt  combination  and  scheme  on  the  part  of  the 
<lealers  of  milk  in  the  city  of  New  York  to  control  the  market 
price  of  milk  in  said  city  and  other  parts  of  the  state  of  New 
York. 

That  there  were  ninety  stockholders  who  had  enacted  by-laws 
by  which  the  board  of  directors  were  authorized  to  fix  the  market 
price  at  which  milk  should  be  purchased  by  the  individual  stock- 
nolders,  and  if  any  stockholder  failed  to  abide  thereby  the 
•directors  were  given  power  to  declare  his  stock  forfeited.  That 
the  said  aboard  of  directors  had  so  controlled  the  price.  That 
the  defendant  had  engaged  in  no  business  authorized  by  its  in- 
-corporation,  had  declared  no  dividend,  and  that  its  sole  business 
haa  been  to  wrongfully  and  unlawfully  control  and  fix  the 
market  price  at  which  milk  should  be  purchased  ;  that  the  capi- 
tal stocK  represented  no  actual  capital,  and  that  defendant  ex- 
isted solely  as  an  unlawful  combination  and  conspiracy  by  the 
.stockholders  to  control  the  market  price  of  milk  and  to  strangle 
and  prevent  general  competition  in  the  purchase  and  sale  thereof 
and  enhance  the  price  thereof  to  the  consumer,  and  that  it  haii 
so  fixed  and  controlled  the  price  of  milk  as  to  increase  the  price 
thereof  to  the  consumer  and  decrease  the  price  paid  to  the  pro- 
ducer, and  had  unlawfully  employed  agents  to  carry  out  its  said 
pujrposes,  etc. 

The  second  cause  of  action  repeated  the  allegations  of  the  first 
and  named  certain  dates  upon  which  defendant  had  assumed  to 
so  fix  the  mjirket  price  of  milk ;  alleged  that  it  had  by  so  doing 
violated  the  laws  of  the  state  of  New  York  afid  had  become  a 
public  menace  and*  of  great  injury  and  hurt  to  the  people  of  the 
state ;  that  leave  had  been  granted  to  the  attorney -general  to 
bring  the  action  under  §§  1798  and  1799  of  the  Code  of  Civil 
Procedure,  and  asked  judgment  that  the  defendant  be  dissolved, 
ite  charter  vacated,  its  corporate  existence  annulled,  and  that  it 
be  enjoined  from. acting  as  a  corporation,  and  that  a  receiver  be 
appointed. 

Alfred  Ely  J  for  app'lt;    S,  W.  Rosendah^  att'y-gen'l,  for  resp'ts. 

Pbcrham,  J. — The  defendant  demurs  to  the  entire  complaint 
on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
•cause  ol  action.  A  separate  demurrer  is  also  interposed  to  both 
the  first  and  the  second  counts  on  the  ground  that  neither 
etates  facts  sufficient  to  constitute  a  cause  of  action. 

I  think  the  complaint  states  with  sufficient  fullness  and  cer- 
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tainty  that  the  corporation  has  never  exercised  its  powers  or 
franchises  since  it  was  incorporated,  and  that  such  failure  or 
non-user  was  wilful  and  without  justification.  Upon  this  point 
the  general  allegations  of  conspiracy  to  do  other  and  alleged 
illegal  acts  under  cover  of  the  corporation  are  sufficient  to  show 
that  the  failure  to  exercise  its  privileges,  or  to  do  the  business 
for  which  it  was  formally  incorporated,  was  not  such  a  failure 
by  defendant  as  might  be  harmless,  or  overlooked  by  the  state, 
but  constituted  within  all  decisions  a  proper  ground  of  action 
by  the  attorney-general,  under  leave  of  the  court,  for  the  pur-^ 
pose  of  obtaining  a  decree  dissolving  the  company.  Although 
it  is  a  private  corporation,  where  a  non-liser  of  the  character 
alleged  in  this  complaint  is  shown,  it  is  to  the  public  interest 
that  the  corporation  should  be  dissolved.  This  would  lead  to 
the  affirmance  of  the  judgment  overruling  the  demurrer  to  the 
whole  complaint  There  is  enough  stated  in  each  of  the  sepa- 
rate causes  of  action  to  make  it  necessary  to  overrule  the  de- 
murrer thereto  on  the  same  ground  sis  is  taken  in  disposing  of 
the  demurrer  to  the  whole  complaint 

The  second  cause  of  action  re-states  all  that  is  contained  ia 
the  first,  and  adds  something  more,  and  claims  the  Whole  to 
constitute  a  separate  ground  of  forfeiture. 

The  second  count  shows  the  same  non-user  as  the  first,  but 
there  are  added  certain  other  allegations  as  to  unlawfully  fixing^ 
the  price  of  milk  and  unlawfully  limiting  the  supply  thereof 
which  would  furnish  additional  reasons  for  the  forfeiture  under 
the  non-user  clause  in  the  statute.  These  might  be  set  up  in  & 
separate  count,  although  not  probably  necessary  in  order  to  per- 
mit of  proof  being  given  in  r^ard  thereto  if  set  up  in  the  first 
count 

It  is  claimed,  however,  that  these  allegations  of  unlawfully  fix- 
ing the  price  and  limiting  the  supply  of  milk  are  of  such  a  nature^ 
as  to  warrant  a  forfeiture  and  dissolution  in  and  of  themselves. 
It  might  be  said  that  if  these  acts  were  unlawful,  as  alleged,  then 
the  defendant  had  no  right  to  perform  them.  But  the  all^atioa 
as  to  illegality  is  in  such  a  case  a  conclusion  of  law,  and  not  ad- 
mitted by  the  demurrer.  Under  the  charter  of  defendant  they 
might  be  claimed  to  be  unauthorized,  and  hence  proper  to  be 
alleged  as  acts  which  showed  the  character  of  the  nun-user  of  the 
actual  franchises  given  by  the  charter,  and  that  such  non-user 
was  wilful  and  wrong,  and,  therefore,  it  was  good  ground  for 
enforcing  the  forfeiture. 

Whether  an  agreement  in  r^ard  to  the  price  or  one  looking 
towards  the  limiting,  to  some  extent,  of  the  supply  of  an  article, 
must  necessarily  be  illegal  under  any  and  all  circumstances,  we 
do  not  decide  upon  this  demurrer.  The  proper  determination  of 
such  a  question  will  be  the  more  easily  arrived  at  after  a  trial, 
when  the  evidence  is  in  and  the  facts  and  inferences  therefrom 
duly  found,  and  after  opportunity  for  full  discussion  thereon  has 
been  given  to  all  sidea 

It  is  one  of  great  importance,  involving  the  right  to  agree  as  to 
price  or  as  to  the  limitation  of  the  supply  of  an  article  under  any 
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circumstances,  and  we  think  it  better  to  leave  such  question  un- 
touched by  this  decision. 

As  each  count  in  the  complaint  states  a  good  cause  of  action, 
the  judgment  must  be  aflarmed,  with  costs,  with  leave  to  defend- 
ant to  answer  on  payment  of  costs,  etc. 

All  concur,  except  Maynabd,  J.,  not  sitting. 

The  People  ex  rel  George  Wren,  App'lt,  v.  Adolph  Goetting, 
Police  Justice,  Ifesp't.* 

(Court  of  AppeaU,  Filed  April  19,  189S.) 

1.  MlNDAMUS. 

A  writ  of  mandamus  should  be  refused  to  aid  the  admission  of  a  claimant 
Into  an  office  already  tilled  under  color  of  law  and  when  the  title  to  it 
presents  a  disputable  question. 

2.  Same— Veteran. 

Where  the  clerk  of  a  police  court  in  the  city  of  Brooklyn  has  been  re- 
moved from  office  by  the  police  justice  and  his  position  filled,  and  he 
claims  that  as  an  honorably  discharged  soldier  of  the  late  war  he  could 
not  be  removed.except  for  good  cause  shown  after  a  hearing  had,  he  is 
limited  to  his  action  in  the  nature  of  a  quo  warranto  and  is  not  entitled  to 
a  writ  of  mandamuB, 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  order  denying  motion  for  writ  of 
^nandamus. 

William  J.  OaynoVj  for  app'lt;  Almet  F.  JenJcs,  for  resp't 

Gray,  J. — The  relator  was  appointed,  in  1881,  clerk  of  the  • 
police  court  of  the  third  judicial  district  in  the  city  of  Brooklyn. 
In  1889  he  was  removed  by  the  respondent,  the  police  justice 
-assigned  to  that  court,  and  one  Degnan  was  appointed  clerk  in  his 
stead.  The  relator  then  brought  the  present  proceeding  against 
the  police  justice  to  compel  him,  by  writ  of  mandarmts^  to 
recognize  the  relator  as  the  clerk  of  said  court  **and  as  the  person 
-entitled  to  hold  said  office  and  to  permit  him  and  him  only  to 
perform  the  duties  of  such  clerkship  and  have  the  benefits  and 
•emoluments  thereof."  The  court  below  denied  the  application  for 
the  writ,  on  the  merits.  The  relator  had  cl^imea  that,  as  an 
honorably  discharged  soldier  of  the  late  war  of  the  rebellion,  he 
could  not  be  removed,  except  for  good  cause  shown,  after  a  hear- 
ing had,  and  held  his  position  for  and  durincr  good  behavior;  re- 
lymg  upon  the  provisions  of  §  29  of  title  22  of  chap.  583  of  the 
Laws  of  1888.  Justice  Cullen,  before  whom  the  matter  came, 
considered  that  these  provisions  did  not  apply  to  the  case  of  one 
■whose  position  was  that  of  a  chief  clerk  of  any  ofbcial,  and  that 
the  relators  office  amounted  to  that 

There  is,  however,  this  insuperable  objection  to  the  maintenance 
•of  this  proceeding  by  the  appellant,  that  mandamus  is  not  the 
proper  remedy  in  such  a  case.  The  office  claimed  is  filled  by  an- 
other person,  holding  under  color  of  right  and  the  question  of  the 
title  to  the  office  turns  upon  the  construction  of  statutory  provis- 
ions.    It  would  be  highly  inappropriate  to  determine  such  a  ques- 

I  Affirming  29  St.  Rep.,  286. 
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tion  in  a  mandamus  proceeding.  The  appropriate  remedy,  and. 
an  adequate  one,  is  by  information  in  the  nature  of  quo  warrantOy 
in  which  proceeding  the  incumbent  of  the  office  can  be  heard  ia 
his  own  behalf  upon  the  disputed  question.  The  rule  must  be 
regarded  as  well  established  by  frequent  decisions  in  the  courts  of 
this  state  that  the  writ  of  mandamiis  should  be  refused  to  aid  the 
admission  of  a  claimant  into  an  office  already  filled  under  color  of 
law,  and  when  the  title  to  it  presents  a  disputable  ouestioa  Peo- 
ple V.  Stevens,  5  Hill  616;  People  ex  rel  Dolan  v.  Ixine,  65  N.Y., 
217 ;  MaUer  of  Gardner,  68  id,  467 ;  Nichols  v.  McLean,  101  id.^ 
527.  High,  in  his  work  on  Extraordinary  Remedies,  §  49,  con- 
sider such  a  rule  to  be  "  established  by  an  overwhelming  current 
of  authority."  In  Matter  of  Gardner,  supra,  it  was  said  by  Miller, 
J.,  in  the  discussion  of  the  question  as  to  the  proper  remedy,  ia 
this  state,  for  a  party  who  claims  title  to  an  office  where  it  waa- 
filled  by  another,  that  **it  was  settled  at  a  very  early  period  in  ite> 
judicial  history  that  where  a  person  is  already  an  officer  by  color 
of  right,  the  court  will  not  grant  a  mandamus  to  admit  another 
person  who  chiims  to  have  been  duly  elected,  and  that  the  proper 
remedy  is  by  an  information  in  the  nature  of  a  quo  warranto.^^ 

In  Mchols  V.  McLean,  supra,  Andrews,  J.,  delivering  the  opin- 
ion of  the  court,  when  discussing  the  question  of  remedy  by  a 
proceeding  quo  luarranto,  or,  as  it  is  since  the  Code,  by  a  direct  ac- 
tion in  the  nature  of  such,  instituted  by  the  attorney -generaVsaid : 
'*  The  courts  held  that  they  would  not,  at  the  instance  of  a  per- 
son out  of  possession  of  an  office,  try  the  title  to  the  office  by 
mandamus,  or  other  proceeding,  but  would  leave  him  to  his  rem- 
edy by  information ;  and  it  has  been  said  in  several  cases  that  the- 
title  could  only  be  tried  in  that  proceeding."  The  learned  judge- 
cited,  in  support  of-  these  views,  the  cases  of  People  v.  Stevens,  5- 
Hill,  616 ;  People  v.  Vail,  20  Wend.,  12 ;  People  v.  Ferris,  76  K 
Y.,  826,  and  People  v.  Lane,  65  id.,  217. 

In  the  present  case,  the  office  claimed  is  one  created  by  the- 
charter  of  the  city  of  Brooklyn,  Laws  of  1888,  chap.  583,  and 
is  filled,  as  the  act  directs  it  to  be  done,  by  appointment  of  the 

Eolice  justica  It  is  a  statutory  office,  and  the  incumbent  derives 
is  authority  to  perform  its  functions  and  his  right  to  its  emolu- 
ments from  the  provisions  of  the  statute.  A  decision  upon  the 
right  of  this  claimant  necessarily  involves  the  construction  and 
effect  which  should  be  given  to  the  provisions  of  the  Brooklyn 
charter  and  to  the  general  enactment  upon  the  subject  of  thepref- 
erence  to  and  the  tenure  of  office  in  the  cases  of  veterans  of  the- 
late  war.  The  general  enactment  was  made  earlier  in  1888,  chap.. 
119,  Laws  of  1888,  than  the  passage  of  the  Brooklyn  charter,, 
and  contained  this  excepting  clause,  namely:  "This  provision 
shall  not  be  construed  to  apply  to  the  position  of  *  *  *  chief 
clerk  *  *  *  or  to  any  other  person  holding  a  confidentiaF 
relation  to  the  appointing  officer."  The  appellant's  contention  is 
that  the  provisions  of  the  Brooklyn  charter,  in  the  particular  re- 
spect discussed,  being  those  of  a  later  enactment  by  the  legisla- 
ture of  1888,  alone  control,  and  were  a  re-enactment  of  a  special 
law  of  1887,  which  the  general  act  had  not  repealed.     His  counsel 
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ju^ues,  therefore,  that  the  relator  was  the  legal  clerl:^  and  that 
i;he  justice's  removal  was  a  void  act  He  further  contends,  that  if 
the  general  act  is  applicable  to  Brooklyn,  the  relator  does  not 
-come  within  its  proviso  excepting  chief  clerks,  etc.,  from  the  op- 
eration of  the  law.  These  are  questions  admitting  of  more  or 
less  serious  argument,  and  to  them  might  be  added  a  question 
as  to  the  applicability  of  the  provision  m  the  Brooklyn  charter  to 
the  particular  office ;  upon  the  assumption  that  the  proviso  in  the 
general  law  does  not  control  that  provision  of  the  charter.  A 
possible  ambiguity  may  be  claimed  to  arise  from  the  reference  in 
the  Brooklyn  charter  provision  to  "  persons  holding  positions," 
when  considered  in  connection  with  an  office  created  and  filled  by 
the  terms  of  the  statuta 

In  People  ex  rel  Dolan  v.  Lane^  supra^  the  relator  was  assistant 
clerk  of  the  district  court  in  the  city  of  New  York.  The  justice, 
claiming  to  possess  the  requisite  power  to  do  so,  removed  him  and 
Appointed  another  to  the  office.  Subsequently,  the  relator  applied 
for  a  mandamus  compelling  the  defendant  to  make  and  deliver  a 
certificate  for  the  payment  of  his  salary  for  a  certain  month.  The 
special  term  denied  the  application,  but  the  general  term  reversed 
its  order  and  directed  the  mandamus.  On  appeal  to  this  court  it 
waa  there  considered  that  mandamus  was  not  the  proper  remedy. 
Rapallo,  J.,  who  spoke  for  the  court,  said  that  the  exclusion  of  the 
relator  from  the  office  and  the  installation  of  another  person 
therein  was  done  under  color  of  law,  and  that  the  legality  of 
these  acts  "depends  upon  the  construction  of  a  statute  framed  in 
such  ambiguous  language  as  to  render  its  interpretation  diffi- 
cult ♦  *  *  Unoer  these  circumstances,  the  title  to  the  office 
should  not  be  determined  in  a  proceeding  b^  7war?c?ami/5  *  *  * 
to  which  proceeding  the  persoa  in  possession  and  interested  in 
maintaining  his  right  thereto  is  not  a  party."  Again,  he  said: 
^'  Indeed,  it  is  doubtful  whether  the  title  to  an  office  ought  ever  to 
bo  tried  collaterally  on  proceedings  by  mandamus  instituted  in  be- 
half of  a  party  out  of  possession.   People  v.  Stevens^  5  Hill,  616,  627.  *' 

In  that  case,  the  question  was,  in  a  respect,  similar  to  the  one 
here,  inasmuch  as  it  turned  upon  the  power  of  the  justice,  under 
an  act  (Chap.  438,  Laws  of  1872)  to  appoint  as  he  did,  and  its 
•decision  required  a  construction  of  the  language  of  the  law. 

Here  we  are  confronted  with  grave  questions  relating  to  the 
operation  and  effect  of  different  statutes  and  the  construction  of 
the  language  of  a  law  upon  which  judicial  minds  may  fairly 
differ,  and  upon  the  determination  of  which  depends  the  right  of 
a  party  holdmg  a  statutory  office  de  facto  and  under  color  of  right, 
to  remain  in  possession.  My  conviction  is  that  the  proceeding 
should  not  have  been  entertained,  and  that  the  court  below  should 
have  left  the  claimant  to  his  action  in  the  nature  of  quo  warranto^ 
in  which  the  incumbent  of  the  office  could  be  heard  in  defense 
of  his  righta 

For  these  reasons,  the  order  appealed  from  should  be  affirmed, 
with  coBta 

All  coDour. 
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The  People  ex  rd.  Richard  Fox,  AppUt,  v.  Henry  L.  Hay- 
den,  Commissioner  of  Police,  Resp't* 

(Ckmrt  of  AppedU,  Filed  April  19, 189S.) 

HinnCIPAL  corporations— BOILBB  mSPBCTOR. 

Bofler  inspectors  in  the  city  of  Brooklyn,  having  the  "  same  powers  and 
privileges  as  members  of  the  police  force/'  are  enntled  to  a  hearing  before 
dismisMd  and  a  fair  opportunity  to  show  that  there  is  no  legal  ground 
for  it. 

Appeal  from  judgment  of  the  supreme  court,  general  term^ 
second  department,  confirming  proceedings  of  commissioner  of 
police  of  Brooklyn  removing  relator  from  office  as  an  inspector  ol 
Doilers, 

William  J.  Oaynor^  for  app^lt;  F.  A.  McCloshey^  for  resp't. 

O'Brien,  J. — The  judgment  of  the  general  term,  from  which 
this  appeal  is  brought,  affirmed,  upon  a  writ  of  certiorari^  the  de- 
termination of  the  commissioner  of  police  and  excise  of  the  citj 
of  Brooklyn  dismissing  the  relator  from  the  place  of  boiler  inspec- 
tor in  that  city.  It  appears  from  the  relators  affidavit  and  the 
defendant's  return  to  the  writ  that  on  or  about  April  10, 1879,  the 
relator  was  appointed  such  inspector.  That  he  retained  the  place 
till  Februmr  29,  1890,  when  he  was  removed  by  the  defendant 
Henry  L.  Hayden,  commissioner  of  the  department  of  police  and 
excise,  without  cause  and  without  a  hearing.  The  defendant  in 
his  answer  or  return  to  the  writ  states  that  he  assumed  the  duties 
of  his  office  about  the  1st  of  February,  1890,  and  that  with  a 
view  of  reducing  the  expenses  of  maintaining  the  department  and 
in  the  exercise  of  the  powers  and  duties  imposed  upon  him,  he 
determined  that  the  services  of  the  relator  could  be  dispensed 
with  and  that  he  be  removed  from  the  department  The  ques- 
tion, therefore,  is  whether  the  relator  could  be  discharged  from, 
the  office  or  place  which  he  held  in  virtue  of  his  appointment 
without  a  hearing. 

In  order  to  get  as  clear  a  view  as  possible  of  the  question,  it  iS' 
necessary  to  refer  to  some  statutory  provisions  concerning  the 
office  from  which  the  relator  was  dismissed. 

By  chapter  883  of  the  Laws  of  1867  the  Metropolitan  Police 
Board  was  intrusted  with  the  inspection  of  steam  ooilers  in  the 
city  of  Brooklyn  and  was  jiuthorized  to  appoint  members  of  the 
"  Metropolitan  Sanitary  Company  "  to  make  the  inspection. 
Subsequently  the  duty  of  making  such  inspection  was  conferred 
upon  the  board  of  police  of  the  city  of  Brooklyn,  and  it  was- 
authorized  to  detail  to  such  duty  members  of  the  police  force 
competent  therefor.  Laws  of  1871,  chap.  194,  §  53.  The 
amended  charter  of  the  city,  passed  in  1873,  imposed  upon  the 
police  board  this  same  duty  of  inspection,  and  for  the  purpose  of 
executing  it  power  was  given  and  the  board  was  directed  to  ap- 
point "  not  to  exceed  four  boiler  inspectors,  who  shall  be  skilled 
machinists."     Laws  1873,  chap.  863,  tit  11,  §  52.     The  charter 

« ReverslDg  82  8t  Rep.,  1116. 
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also  contained  a  provision  which  had  existed  for  many  years 
belore,  to  the  effect  that  members  of  the  police  force  could  be 
removed  only  for  cause  after  notice  and  a  hearing,  Laws  1878, 
chap.  863,  tit  11,  §  12;  Laws  1870,  chap.  136,  §  13;  Laws  1871, 
chap.  194,  §  16,  and  the  more  recent  act  to  revise  and  combine 
in  a  single  act  all  existing  and  local  laws  affecting  public  interests 
in  the  city  of  Brooklyn  has  retained  the  provision.  Laws  1888, 
chap.  583,  tit  11,  §  13.  In  the  act  last  mentioned,  §  52,  provision 
is  made  for  the  inspection  of  boilers  by  persons  who  are  practical 
engineers,  and  after  providing  for  such  inspection,  under  rules  to 
be  prescribed  by  the  commissioner  ot  police  and  excise,  it  is  pro- 
vided in  §  54 :  "  For  the  purpose  of  carrying  out  the  provisions 
of  the  last  two  sections,  tne  said  commissioner  shall  appoint  not 
to  exceed  six  boiler  inspectors,  who  shall  be  skilled  machinists, 
and  shall  possess  the  same  powers  and  privil^es  as  members  of 
the  police  force." 

Tnus  the  statute  authorized  the  appointment  of  six  persons, 
possessing  certain  qualifications,  to  an  office  that  had  attached  to 
It  very  important  duties  of  a  public  nature,  and  in  which  the  pub- 
lic were  interested.  The  duration  or  term  of  the  office  was  not 
fixed,  nor  wera  the  powers  and  privileges  enumerated  specially, 
but  for  brevity  the  authors  of  the  law  referred  to  anotner  pro- 
vision of  the  statute  prescribing  the  powers,  duties  and  privil^es 
of  the  members  of  the  police  force.  They  were  to  possesss  the 
same  powers  and  privileges  as  members  of  the  police  forca     The 

i)recise  inquiry  is  what  is  meant  by  the  word  privileges.  The 
earned  counsel  for  the  defendant  contends  that  the  term  was  in- 
tended to  express  something  less  than  a  right  resting  in  discretion, 
and  which  might  be  granted  or  withheld  at  the  pleasure  of  some 
superior  power. 

The  words  "  privileges "  and  "  rights,"  when  used  in  statutes, 
are  sometimes  synonymous,  and  we  think  are  clearly  so  in  the 
statute  in  question.  A  statute  providing,  as  this  does,  that  certain 
persons  shall  hold  office  during  good  behavior,  and  shall  not  be 
removed  therefrom  except  for  cause,  and  after  notice  and  a  hear- 
ing, confers  very  substantial  rights  upon  such  pei'sons,  but  such 
rights  are  very  frequently  and  appropriately  enough  termed  privi- 
leges alsa  The  learned  counsel  •for  the  defendant  seems  to  con- 
cMe  in  his  argument  that  the  provisions  of  §  42  of  tit.  li  of  the 
charter,  providing  for  pensions  to  members  of  the  police  force  on 
account  of  injury,  long  service  or  inability,  caxised  by  long  service 
or  age,  for  the  benefit  of  themselves  or  their  families,  constitute  a 
privilege  which  attaches  to  the  office  of  boiler  inspector  also  under 
the  terms  of  the  statute.  If  this  is  so  it  furnishes  a  very  strong 
reason  why  the  relator  should  be  exempt  from  an  arbitrary  dis- 
missal without  cause  and  at  the  mere  will  of  the  appointing  power. 
The  right  or  privilege  of  receiving  a  pension  from  the  government, 
based  upon  long  service,  carries  with  it  the  idea  of  permanency 
in  the  service  for  which  the  pension  is  ultimately  granted. 

Such  a  right  or  privil^e,  whatever  it  may  be  called,  cannot 
well  exjfX  with  the  power  to  defeat  it  at  any  time  before  the  expi- 
latioQ  of  the  necessary  period  of  service  by  a  discharge  of  tne 
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incumbent  without  cause  and  without  notice  or  an  opportunitjr 
to  be  heard.  One  of  the  privileges  which  the  members  of  the 
police  force  of  the  city  of  Brooklyn  possess  is  the  exemption 
from  dismissal  during  good  behavior.  Another  privilege  guaran- 
teed  to  them  is  a  hearing  before  dismissal  and  a  fair  opportunity 
to  show  that  there  is  no  legal  ground  for  it  This  last  mentioned 
privil^e,  at  least,  attaches  to  the  office  of  boiler  inspector  under 
the  statute.  In  order  to  reach  this  conclusion  it  is  not  necessary 
to  show  that  a  boiler  inspector  is  a  member  of  the  police  force. 
It  is  enongh  that  he  has,  under  the  law,  the  same  privileges.  It 
is  impossible  for  him  to  possess  the  same  privileges,  within  the 
meaning  of  the  statute,  if  be  is  liable  to  be  dismissed  at  any  time 
without  cause  and  without  a  hearing.  It  is  suggested  that  the 
proper  authority,  in  order  to  regulate  or  reduce  expenses  of  the  de- 
partment, may  miuce  the  force  of  inspectors.  That  may  be  so^ 
but  if  the  want  of  funds  or  the  necessity  to  reduce  expenses  is 
cause  for  dismissal,  still  the  discharge  must  be  made  upon  notice 
and  after  a  hearing.  However  that  may  be,  it  seems  to  us  that 
the  language  of  the  statute,  the  importance  of  the  place  and  of 
the  duties  to  be  performed,  and  its  relation  to  the  members  of  the 
police  force  and  the  police  department,  all  indicate  that  it  was  the 
intention  of  the  legislature  to  put  policemen  and  boiler  inspectors- 
in  the  same  position  with  respect  to  dismissal  from  the  service. 

It  follows  that  the  order  appealed  from  and  the  determination 
of  the  commissioner  should  be  reversed,  with  costs  in  all  courta 
to  the  relator. 

All  concur.  

James  Donohue,  Eesp't,  v.  Hiram  Whitney,  App'lt* 

iOaurt  of  A^ppeaU,  Filed  AprU  19, 1892,) 

1.  BouNDABiBs— EviDEKCB— Maps. 

In  an  action  invoWing  the  location  of  the  boundary  between  the  parties^ 
where  their  deeds  gave  a  specified  line  but  no  d(Ua  by  which  to  locate  it,  a- 
map  thirty  vears  old  made  upon  a  survey  of  the  premises  for  plaintifTa 
grantor  at  the  time  of  the  conveyance  and  one  made  about  the  same  time 
by  a  grantee  of  plaintiff's  grantor  are  admissible  for  the  purpose  of  show- 
ing the  extent  of  the  possesion  and  of  the  claim  of  title  of  plaintiff  and 
his  grantor.  « 

8.  Same. 

But  a  map  made  some  years  after  for  the  use  of  the  assessors  of  the 
town  and  for  their  -convenience  in  making  lot  assessments,  the  data  from 
which  it  was  plotted  not  being  shown,  is  not  an  ancient  document  and  is^ 
not  admissible.  If  the  lines,  courses,  distances  and  monuments  repre- 
sented upon  it  had  been  gathered  from  any  authentic  source,  which  made 
it  admissible  as  evidence,  those  facts  should'  be  first  proved. 

8.  Same— County  map-^-CJodb  Civ.  Pro..  §  988. 

Certified  copies  of  two  maps  from  the  state  comptroller's  oflftce  were  ad- 
mitted without  any  verification  of  their  authenticity  or  correctneM.  EM, 
error.  Section  088  of  the  Code  does  not  authorize  the  receipt  of  a  ceru- 
fied  copy  of  a  papr  filed  in  a  public  oflSce  unless  the^original,  if  produced,, 
is  competent  evidence. 

> Reversing  80  St.  Rep.,  706. 
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Appeal  from  judgment  of  the  supreme  court,  general  term,  third 

department,  aflirming  judgment  in  favor  of  plaintiff  entered  upon. 

a  verdict  upon  a  trial  at  Ulster  circuit 

John  K  Van  Utten,  for  applt ;    WiUiam  Lounsbert/,  for  resp\ 

Maynard,  J. — The  only  question  litigated  in  this  action  was 
the  true  location  of  the  plaintiff^s  easterly  boundary  line. 

The  premises  are  a  part  of  Great  Lot  8,  Hardenburgh  Patent, 
town  of  Shandaken,  Ulster  county,  which  has  been  subdivided 
by  a  line  traversing  it  from  its  northerly  to  its  southerly  bounds  ; 
or  from  the  Greene  county  line  to  Great  Lot  No.  7. 

The  lands  on  the  east  oi  this  subdivision  line  are  known  as  the 
Livingston  Tract,  and  on  the  west  as  the  Elmendorf  and  Duer 
Tracts.  The  defendant  is  in  possession  and  claims  to  be  the 
owner  of  about  1,000  acres  in  the  Livingston  allotment,  and 
bounded  on  the  west  by  this  subdivision  line,  and  abutting  upon 
the  lands  of  the  plaintiff.  It  is  conceded  that  the  plaintiff  cannot 
recover  in  this  action  if  the  place  where  the  alleged  trespasser 
were  committed  is  within  the  bounds  of  the  Livingston  Tract 
It  is  also  not  disputed  that  the  northerly  boundary  of  plaintiff's- 

E remises  is  for  the  greater  portion  of  the  distance  the  division 
ne  between  the  Elmendorf  and  Duer  Tracts.  The  plaintiff  de- 
rived his  title  from  William  F.  Russell  in  1856,  who  at  that  time^ 
claimed  to  be  the  owner  of  $1,787  acres  of  lands  adjoining  plaint- 
iff's lot  in  the  Elmendorf  Tract  and  also  abutting  on  the  Living- 
ston lina 

It  appears  that  Russell  derived  his  claim  of  title  to  the.  plaint- 
iffs lot  from  a  sheriff's  sale  in  1855,  upon  execution  against  iNich- 
olas  Elmendorf ;  but  it  is  not  shown  how  he  obtained  title,  or 
whether  he  had  any  title  to  the  adjacent  lands.  On  the  same  day 
that  Russell  contracted  to  sell  to  plaintiff,  he  conveyed  the  1,787 
acres  to  R  S.  and  T.  C.  Wey,  by  warranty  deed,  in  which  the 
lands  granted  are  bounded  on  the  southerly  side  by  the  divisioa 
line  between  Great  Lots  7  and  8 ;  on  the  easterly  by  the  Liv- 
ingston line  :  and  on  the  northerly  by  plaintiff's  lands.  The  start* 
ing  point  in  this  deed  is  on  the  east  bank  of  the  Esopus  creek^ 
where  it  intersects  the  division  line  between  the  Great  Lots;  and 
running  along  that  line  an  approximate  course  and  distance  to  the 
scmtbeast  comer  of  the  Livingston  Tract,  which  is  described  as  a 
heap  of  stones ;  and  from  thence  along  the  Livingston  line,  an 
approximate  course  and  distance,  to  a  comer  to  be  establish^  as 
the  southeast  comer  of  the  plaintiff's  lot  The  lands  described  in 
the  Wey  deed  and  in  plaintiff's  deed  comprise  all  the  lands  in  the 
Elmendorf  tract  bounded  on  the  Livingston  line. 

Plaintiff  first  had  a  contract  from  Russell  in  1866,  under  which 
he  was  entitled  to  immediate  possession,  and  November  15,  1858, 
he  received  his  deed  At  the  time  plaintiff  went  into  possession, 
RuBsell  and  Conrad  Brodhead,  a  local  surveyor  of  some  repute, 
went  with  him  around  his  lot,  surveying  it  with  a  chain  and  com- 
pass, and  locating  the  boundaries  and  courses  to  which  plaintiff 
nas  always  claimed  possession,  and  which  would  include  the  lands 
DOW  in  dispute. 
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In  1868  or  1859,  the  Wey  brothers  procured  Brodhead  to  make 
tt  survey  and  map  of  the  premises  described  in  their  deed,  and  on 
which  he  made  the  same  location  of  .the  Livingston  line  and  of 
the  easterly  corner  and  southerly  boundary  of  plaintiffs  lot,  as 
when  he  made  the  survey  at  the  time  plaintiff  took  possession 
from  RusselL  Brodhead  died  about  eleven  years  before  the  trial 
The  map  was  identified  and  shown  to  have  been  in  the  possession 
of  the  W  eys  from  tha  time  it  was  made,  except  when  temporarily 
loaned,  ana  the  correctness  of  its  plotting  was  verified  by  a  sur* 
veyor  who  had  made  a  survey  of  the  plaintifi's  lot  and  the  Wey 
lot  In  other  words,  it  was  shown  to  be  a  correct  representation 
of  the  courses,  distances  and  monuments  described  m  the  deeds 
from  Russell  to  plaintiff  and  the  Weys  respectively. 

This  map,  together  with  the  Wey  deed,  was  received  in  evi- 
dence, under  defendant's  objection,  for  the  purpose  of  showing  the 
extent  of  the  possession  and  of  the  claim  of  title  of  plaintiff  and 
his  grantor,  and  we  think  that,  for  such  purposes,  they  were  clearly 
admissible.  In  view  of  the  other  proof  that  Brodhead,  acting  for 
Bussell,  made  a  survey  of  plaintiffs  premises  and  established  their 
boundaries,  and  that  the  Wey  deea  was  cotemporaneously  exe- 
•cuted,  in  which  their  lands  were  bounded  upon  the  plaintiffs  and 
both  made  to  have  the  same  comer  upon  the  Livingston  line, 
the  deed  was  competent  evidence  for  tne  purpose  of  fixing  the 
limits  of  the  plaintiffs  possession. 

As  the  map  was  merely  a  delineation  of  the  courses  and  dis- 
tances in  the  deeds,  it  follows  that,  if  shown  to  be  correct,  it  could 
be  properly  used  to  impress  upon  the  minds  of  the  jury  in  a  more 
intelligible  form  the  extent  and  location  of  the  lands  described  in 
plaintiffs  deed  It  is  immaterial  when  or  by  whom  it  was  mada 
It  may  have  been  plotted  upon  the  day  of  the  trial ;  but  if  it  ap 
-peared  that  it  was  a  faithful  outline  of  the  surveys  contained  m 
the  deeds  from  Russell  it  would  be  admissible.  Neither  the  deed 
or  the  map  in  any  wise  concluded  the  defendant,  but  they  aided 
plaintiff  in  establishing  his  claim  of  title  and  right  of  possession  to 
the  disputed  territory.  Having  shown  that  he  entered  moite  than 
thirty  years  ago  under  a  written  instrument  purporting  to  convey 
the  locus  in  gwo,  and  that  he  had  cleared  and  improved  and  ac- 
tually occupied  a  part  of  the  premises,  he  had  established  a  con- 
•structive  possession  to  the  whole  lot  described  in  his  deed.  Such 
a  possession  is  sufficient  to  enable  the  occupant  to  maintain  an  ac- 
tion for  trespass  against  an  intruder,  or  any  person  not  having  a 
superior  title  or  a  paramount  right  of  possession.  Code,  §  870 ; 
Munro  v.  Merchant,  28  N.  Y.,  9 ;  Jackson  v.  Woodruff,  1  Cow.,  276 ; 
Thompson  v.  Burhans,  61  N.  Y.,  52  ?  Edwards  v.  Aoyes,  66  id., 
125.  When  the  plaintiff  had  proved  these  facts  his  case  prima 
fade  was  complete ;  but  the  defendant  could  defeat  the  action  un- 
der the  pleadings  in  two  ways ,  either  by  showing  that  the  plaint- 
iff's deea  aid  not  actually  include  the  lands  where  the  trees  were 
cut,  or  that  defendant  had  a  superior  right  of  possession.  There 
was  a  sharp  conflict  in  the  evidence  as  to  the  true  location  of  the 
Livingston  line. 

One  of  the  theories  of  the  plaintiff  was  that  the  boundary  be- 
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tween  the  LiviDgston  tract  and  the  Duer  and  Elmendorf  tracts- 
was  not  a  continuous  straight  line.  It  was  claimed  that  there  was 
a  jog  or  oflEset  at  the  point  of  intersection  with  the  northerly 
boundary  of  the  Elmendorf  tract,  which  carried  it  for  the  rest  of 
the  way  some  nineteen  chains  farther  to  the  east,  and  thus  in- 
cluded the  lands  where  the  alleged  trespasses  were  committed  ir^ 
the  Elmendorf  allotment  This  claim  seemed  to  be  essential  ta 
the  plaintiffs  case  as  presented  upon  this  trial^  because  the  monu- 
ments and  lot  boundaries  along  the  easterly  line  of  the  Duer  tract 
indicated  a  course  which,  if  extended  straight  through  to  the  line 
of  Great  Lot  Seven,  would  leave  these  lands  on  the  easterly  side 
of  the  division  line  and  within  the  boundaries  of  the  defendant's 
premises.  To  support  this  theory  the  plaintiff  put  in  evidence 
a  map  of  that  part  of  Great  Lot  o  lying  in  the  town  of  Shanda- 
ken,  made  by  one  Bushnell,  a  surveyor,  in  1874.  This  map 
showed  the  offset  in  the  line  contended  for,  and  we  think  was 
improperly  admitted.  It  was  made  for  the  use  of  tlie  assessors 
of  the  town  and  for  their  convenience  in  making  the  lot  assess- 
ments. The  data  from  which  it  was  plotted  is  not  shown.  It 
was  the  act  and  declaration  of  a  party  with  which  the  defendant 
was  not  in  privity,  and  who  had  no  authority  to  bind  him  in  the 
matter.  It  was  not  an  ancient  document,  but  had  been  recently 
made,  and  the  maker  of  it  was  present  at  the  trial.  If  the  lines,. 
courses,  distances  and  monuments  represented  upon  it  had  been 
gathered  from  any  authentic  source,  which  made  it  admissible  as 
evidence,  those  facts  should  have  been  first  proved.  A  map  is  at 
the  best  but  a  representation  of  lands  ana  objects  existing,  or 
which  have  at  a  given  time  existed,  and,  unless  the  facts  outlined 
upon  it  are  shown  to  have  had  an  existence,  or  unless  it  is  con- 
nected with  or  a  part  of  some  possessory  act  or  claim  of  title  of  a 
party  to  the  controversy,  it  is  not  competent  evidence  in  an  action 
of  this  character. 

The  respondent's  counsel  contends  that  the  correctness  of  this^ 
map  was  verified  by  the  testimony  of  the  surveyor  Van  Etten ; 
but  we  are  unable  to  assent  to  such  a  conclusion.  This  witn'ess 
had  made  a  survey  of  the  lands  described  in  the  deeds  of  the  . 
plaintiff  and  the  Wey  Bros.,  and  testified  that  from  the  surveys 
thus  made  the  Bushnell  map  correctly  represented  the  Livingston 
line  and  the  corner  of  the  Elmendorf  Tract  But  the  deeds  were 
admissible  and  were  admitted  only  for  the  purpose  of  fixing  the 
limits  of  the  possession  of  plaintiff  and  his  grantor  and  the  extent 
of  their  claim  of  title  and  characterizing  it ;  and  they  could  not 
properly  be  made  use  of  for  the  purpose  of  verifying  the  town 
map  and  making  it  competent  proof  to  establish  the  location  of 
the  disputed  line. 

Before  the  close  of  the  trial  this  map  did  become  admissible^ 
but  only  for  a  special  or  qualified  purpose.  Bushnell,  the  sur- 
veyor who  made  it,  was  examined  as  a  witness  for  the  defendant 
and  gave  material  testimony  with  reference  to  the  location  of  this 
line  and  of  surveys  recently  made  by  him,  which  he  claimed  tended 
to  prove  that  the  Westerly  boundary  of  the  Livingston  tract 
was  a  continuous  straight  line  from  the  northerly  to  the  southerly 
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boands  of  the  Great  Lot;  whereas  his  map  made  for  the  town  in 
1874  represented  it  as  fiaving  an  offset  at  the  point  iu  contro- 
versy. The  map  then  could  nave  been  properly  received  in  evi- 
dence i^offered  for  the  sole  purpose  of  impeaching  his  credibility 
^  a  witness  and  affecting  the  weight  to  be  given  to  bis  testimony 
by  the  jury.  But  it  was  offered  and  received  as  a  part  of  the 
plaintiff's  affirmative  case,  and  without  restriction  as  to  the  use 
which  the  jury  might  make  of  it  It  could  not  have  failed  to 
have  had  an  important  bearing  in  their  minds  upon  the  deter- 
mination of  the  question  of  the  exact  location  of  the  Livingston 
line,  and  its  admission  was  therefore  an  error,  which  this  court 
cannot  overlook  upon  appeal. 

For  the  same  reasons  the  Ulster  county  map  was  improperly 
received  in  evidence.  Certified  copies  of  two  maps  from  the  state 
-comptroller's  office  were  admitted  without  any  other  verification 
of  their  authenticity  or  cc«Tectness  than  was  made  of  the  Bush- 
nell  map.  Section  938  of  the  Code  does  not  authorize  the  re- 
ceipt of  a  certified  copy  of  a  paper  filed  in  a  public  office  unless 
"the  original,  if  produced,  is  competent  evidence.  No  proof  was 
made  which  would  have  rendered  the  originals  admissible,  if  they 
bad  been  offered  instead  of  the  copiea 

Our  attention  has  not  been  called  to  any  statute  which  makes 
it  the  duty  of  the  comptroller  to  cause  sucn  maps  to  be  made  and 
iiled  in  his  office.  It  was  not  shown  wfeen,  or  by  whom,  or  for 
what  purpose  they  were  made,  or  how  long  they  had  been  upon 
the  public  filea  In  some  cases  a  map  might  be  receivable  in  ev- 
idence as  an  ancient  document,  but  it  must  purport  upon  its  face 
to  have  been  executed  by  competent  authority  and  to  have  been 
found  in  the  proper  depository  of  such  papers,  or  to  have  been 
made  or  referred  to  as  a  part  of  the  muniments  of  title  of  the  party 
in  whose  favor  or  against  whom  it  is  offered ;  or,  where  the  maker 
is  dead  and  it  embraces  large  areas  of  territory,  to  have  been  so 
generally  and  publicly  recognized  to  be  correct  as  to  afford  safe 
grounds  for  the  presumption  that  the  lot  owners  in  making  their 
conveyances  had  in  view  the  boundaries  and  monuments  indicated 
tipon  it 

It  is  unnecessary  to  determine  how  far  ancient  reputation  may 
be  admissible  to  establish  boundary  lines.  In  any  view  the  proper 
foundation  was  not  laid  for  the  reception  of  the  Bushnell  map, 
the  county  map  and  the  Tappen  and  Kiersted  maps,  and  they 
should  have  been  excluded. 

A  new  trial  must,  therefore,  be  ordered,  with  costs  to  abide 
the  event 

All  concur. 

Ekobt  Colb,  Besp't,  v.  The  Mkroantilk  Trust  Co.,  ImpFd, 

AppUt* 

(Court  €f  AppeaU,  FOed  April  19, 189t.) 

FRAUDinJCNT  CONTKTAKOB  —  InBOLTKNT  CORPORATION — RlOHTS  OF  CRBD* 

rroRS. 
Plidntiif  haying  stied  the  National  Mining  Co.  for  damages,  it  transferred 

1  Affirming  88  St.  Rep.,  84. 
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all  its  property  aud  assets  to  the  M.  Iron  Co.  for  a  nominal  consideration 
and  the  assun^tion  of  its  debts,  and  the  latter  executed  a  mortgage  to 
defendant  covering  all  its  property.  In  this  creditor's  action  to  set  aside 
the  conveyances,  Held,  that  such  a  transfer,  which  involves  the  destruc- 
tion of  the  corporation  and  an  abandonment  of  the  purposes  o^tlie  organ- 
ization, is  illegal  as  against  creditors  whose  rights  are  thereby  sacriticed 
and  their  remedies  destroyed.  The  prohibition  of  the  statute  is  not  lim 
ited  to  cases  in  which  payment  of  some  note  or  obligation  has  been  pre* 
viously  refused. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  reversing  judgment  dismissing  complaint  in 
.action  to  set  aside  a  conveyance  of  property. 

Thomas  ThacheVy  for  app'lt ;   d  J5  Uerncky  for  resp't 

Finch,  J. — The  plaintiff  is  a  creditor  of  the  National  Mining 
Oompany,  a  corporation  formed  and  existing  under  the  laws  oi 
this  state.  He  commenced  an  action  to  recover  damages  done  to 
his  property  by  the  wrongful  act  of  the  corporation,  serving  the 
summons  in  October,  1887,  and  recovering  judgment  in  July  of 
the  next  year.  During  the  peddencjr  of  the  action  all  the  prop- 
-ertv  and  assets  of  the  debtor  corporation  were  transferred  to  the 
Millerton  Iron  Company,  also  a  domestic  corporation,  npoii  a 
nominal  consideration  except  an  assumption  by  the  vendee  of 
the  debts  of  the  vendor,  and  thereupon  the  former  executed  a 
•mortgage  to  the  Mercantile  Trust  Company  covering  all  its  prop- 
«rtv,  including  that  acquired  from  the  National  Mining  Company. 
Wben  the  plaintiff  obtained  his  judgment  nothing  remained  updn 
-which  it  was  a  lien  and  his  execution  was  returned  unsatisned. 
He  then  began  this  action,  in  which  he  assailed  the  transfers  made 
with  a  view  of  subjecting  the  property  of  the  debtor  corporation 
to  the  satisfaction  of  his  debt  IJpon  the  trial  his  complaint  was 
•dismissed,  but  the  general  term  reversed  the  judgment  and 
ordered  a  new  trial  From  that  order  the  trust  company  alone 
appeals  and  has  given  the  usual  stipulation  for  judgment  absolute. 

The  trial  court  has  refused  to  find  that  the  National  Companj 
was  insolvent  at  the  date  of  its  transfer,  but  did  find  that  such 
transfer  suspended  and  terminated  the  regular  business  ot  the 
grantor,  and  was  made  and  accepted  with  that  purpose  and  in- 
tention. The  practical  effect  was  to  dissolve  the  grantor  corpo- 
ration and  subject  its  charter  to  forfeiture  at  the  hands  ot  the 
state,  for  ii  voluntarily  stripped  itself  ot  all  its  property  and  as- 
sets and  became  incapable,  and  intended  to  be  and  remain  incapa- 
ble, of  performing  its  corporate  duties.  Such  a  transfer,  which 
involves  the  destruction  ot  the  corporation  and  an  abandonment 
of  the  purposes  of  its  organization,  is  illegal  as  against  creditors, 
whose  rights  are  thereby  sacrificed  and  their  rem^ies  destroyed. 

The  transfer  was  illegal  also  because  made  in  contemplation  of 
insolvency.  Those  who  accomplished  it  knew  its  necessary  and 
inevitable  effect  would  be  to  make  the  corporation  unable  to  pay 
its  debts  and  must  be  held  to  have  intended  that  consequence  of 
their  acts.  1  do  not  agree  to  that  reading  of  the  statute  which 
limits  its  prohibition  to  cases  m  which  payment  of  some  note  or 
obligation  has  been  previously  refused.  An  interpretation  so 
St.  Rep.,  Vol.  XLIV.        66 
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iarrow  would  seriously  maim  and  distort  the  obvious  purpose  of 
the  statute  and  make  a  transfer  in  contemplation  of  insolvency 
good  the  day  before  a  note  matured  and  bad  the  day  after.  As 
against  tlje  creditor  the  transfer  to  the  Millerton  Company  was  il- 
legal and  in  fraud  of  his  righta  The  assets  of  a  corporation  are- 
a  trust  fund  for  the  payment  of  its  debts  upon  which  the  credi- 
tors have  an  equitable  lien  both  as  against  the  stockholders  and 
all  transferees  except  those  purchasing  in  good  faith  and  for  value. 
BartM  v.  Drew,  57  N.  Y.,  687  ;  Brum  \.  Ins,  Co,,  16  Fed  Hep, 
143  ,  Morawetz  on  Corporations,  §  791.  The  Millerton  Co.  was 
not  such  a  purchaser.  It  parted  with  nothing.  It  knew  and 
participated  in  the  illegal  purpose  to  destroy  the  National  Com- 
pany, to  make  it  utterly  insolvent,  and  to  deprive  its  creditors 
of  the  trust  fund  upon  which  they  had  a  right  to  rely,  and  so 
they  were  at  liberty  to  set  aside  the  transfer  so  far  as  it  barred 
their  remedy  and  to  enforce  their  equitable  lien  upon  the  prop- 
erty in  the  hands  of  the  transferee. 

It  is  not  a  sufficient  answer  to  say  that  the  transfer  was  rather 
formal  than  real,  because  before  its  occurence  the  Millerton  Ca, 
having  the  same  stockholders  and  officers,  managed  and  conducted 
the  business  of  the  National  Company  before  the  transfer  as  well 
as  after,  and  that  what  occurred  was  a  practical  consolidation. 
Companies  may  consolidate,  but  under  the  pennission  and  safe- 
guards of  the  statute,  all  of  which  were  disregarded,  and  what  is 
called  the  formal  transaction  cuts  off  and  destroys  the  right  of 
the  creditor,  and  is  being  used  for  that  exact  purpose. 

Neither  is  it  an  answer  to  say  that  the  creditor  is  not  harmed 
by  a  change  of  the  party  liable  to  pay  unless  there  be  some  dis- 
proportion in  the  asseta  He  cannot  be  forced  to  change  his 
debtor  against  his  will,  and  it  appears  in  the  proof  that  the  trans-^ 
fer  to  the  Millerton  Company  was  followed  by  a  mortgage  sweep- 
ing into  its  lien  and  peril  the  very  property  transferred. 

We  are  satisfied,  therefore,  that  tne  plaintiff  was  entitled  to 
judgment  of  sequestration  and  for  a  receiver,  and  so  the  order  of 
the  general  term  was  right  The  judgment  obtained  by  Chapmaft 
is  not  a  bar  to  the  remedy.  It  is  not  relied  upon  for  that  purpose 
and  the  appointment  of  the  receiver  was  without  notice  to  the 
attorney-general,  as  the  law  required.  Laws  of  1888,  chap  378. 
In  the  present  case  the  plaintiff  must  give  such  notice  when  he 
applies  for  the  appointment 

The  rights  of  the  mortgagee,  who  is  the  present  appellant,  need 
not  now  be  accurately  determined.  Whetner  that  mortgage  was 
valid  at  all,  for  want  of  proper  consents,  or  whether  any  of  the 
bondholders  have  acquired  equities  superior  to  those  of  the  plain- 
tiff, may  or  may  not  become  questions  in  the  future.  Enough 
appears  to  show  that  some  of  them  do  not  stand  in  the  attitude  of 
hma  fide  creditors  and  that  the  remedies  of  all  may  be  confined 
to  the  property  of  the  Millerton  company  not  derived  from  the 
National  until  at  least  the  former  is  exhausted.  Those  questions^ 
however,  may  be  left  to  the  developments  consequent  upon  fiir- 
ther  proceedings; 

The  order  of  the  general  term  should  be  affirmed  and  judg- 
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ment  absolute  for  the  plaintiff  be  rendered  upon  the  stipulation^ 
with  costa. 

All  concur.  ^ 

In   the    Matter    of   the    Application    of   Janet    Kingsland, 
AdmVx,  App'lt,  V,  George  W.  Murray,  Eesp^t' 

(Cmirt  of  Appeals,  Filed  Api-il  19, 189f.) 

1.  ArPBAL—SAIiB  OF  DBCBDBNT'8  RBAL  B8TATB. 

Where  the  case  involves  no  question  of  Uiw,  but  merely  questions  of  fact 
a3  to  which  the  surrogate  and  general  term  differ,  this  court  has  no  Juris- 
diction to  interfere  with  the  order  of  the  general  term  reversing  an  order 
of  the  surrogate  directing  the  sale  of  decedent's  real  estate  to  pay  debts. 

d.    DbCKDBNT'B  E8TATB8 — SaX.E  OF    RBAL    E6TATB     TO   PAT    DEBTS -f-CODE 

Civ.  Pro.,  §  2759. 

Before  the  surrogate  can  make  a  decree  under  §  2709  of  the  Code  for 
the  sale  of  the  real  estate,  the  petitioner  must  establish  that  all  the  per- 
sonal propertv  of  the  decedent  which  could  have  been  applied  to  the  pay- 
ment of  the  decedent's  debts  and  funeral  expenses  has  been  so  applied. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  reversing  a  decree  of  the  surrogate  directing  the 
sale  of  real  estate. 

R  H.  UnderhUl,  for  app'lt ;  Daniel  Finrij  for  resp*t 

Earl,  Ch.  J. — Henry  Foster  Topping  died  November  15, 1885, 
and  op  the  23rd  daj  of  November  his  son  and  only  heir  at  law, 
Henry  Foster  Topping,  Jr.,  was  appointed  his  administrator  by  the 
surrogate  of  New  York.  On  the  6th  day  of  January,  1886,  the  son 
gave  to  Daniel  Finn  a  moiigage  on  the  real  estate  left  by  his 
father  for  $8,500  and  on  the  10th  day  of  February  thereafter  he 
sold  and  conveyed  the  real  estate  to  the  respondent  George  W, 
Murmy,  subject  to  the  mortgage.  On  the  17th  day  of  January, 
1888,  the  letters  of  administration  granted  to  the  son  were  re- 
voked, and  on  the  21st  day  of  May  of  the  same  year  Janec  Kings- 
land,  the  petitioner  in  these  proceedings,  was  appointed  adminis- 
tratrix de  bonis  non  in  his  place.  On  the  21st  day  of  November, 
1888,  she  filed  a  petition  in  the  surrogate's  court  to  procure  a  sale 
of  the  real  estate  left  by  the  intestate  for  the  payment  of  his  debts. 
Murray,  the  present  owner  of  the  real  estate,  appeared  and  con- 
tested the  proceedings,  and  the  surrogate  referred  the  matter  to  a 
referee  who  found  that  there  were  debts  against  the  intestate  to 
the  amount  of  $1,548;  that  the  administratrix  had  proceeded 
with  reasonable  diligence  in  converting  the  personal  property  into 
money  and  applying  it  to  the  payment  of  the  debts  of  the  dece- 
dent, that  it  was  insufficient  for  that  purpose,  and  that  it  was  ne- 
cessary to  apply  the  real  propertv  of  tne  aecedent  to  the  payment 
of  his  debts.  The  findings  of  the  referee  were  finally  confirmed 
by  the  surrogate,  and  he  made  a  decree  ordering  a  sale  of  the  i-eal 
estata  From  that  decree  Murray  appealed  to  the  geneml  term, 
where  it  was  reversed  upon  the  law  and  the  facts,  and  the  petition 
was  dismissed,  with  costs. 

The  evidence  showed  that  the  administrator  Topping  had  re» 

>  Afflrming  88  St.  Rep.,  600. 
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ceived  for  the  sale  of  certain  corporate  stock  belonging  to  the 
decedent  $1,500  and  there  was  certain  other  property  consisting 
of  implements,  cattle  and  other  chattels  upon  the  farm  of  the 
decedent,  which  at  his  death  and  at  the  time  of  the  appointment  of 
the  administrator  was  worth  $2,547.  None  of  the  decedent's  prop- 
ertj  had  been  applied  to  the  payment  of  his  debts,  and  Topping, 
the  administrator,  had  not  been  called  to  account  The  surrogate 
apparently  proceeded  upon  the  theory  that  it  was  incumbent  upon 
the  petitioner  only  to  show  that  she  had  proceeded  with  reasonable 
diligence  to  apply  all  the  property  which  came  into  her  hands  in 
payment  of  the  debts  of  the  decedent  At  the  general  term,  as 
we  infer  from  its  opinion,  it  was  held  that  it  was  incumbent  upon 
the  petitioner  to  show  that  both  she  and  the  prior  administrator 
had  proceeded  with  proper  diligence,  and  had  applied  the  prop- 
erty of  the  decedent  to  the  payment  of  debts,  and  that  it  was 
insufficient  for  that  purpose ;  and  it  held  that  from  the  evidence  it 
did  not  appear  that  the  property  of  the  decedent  at  the  time  of  his 
death  was  insufficient  to  pay  his  debts,  and  that  the  administrator 
and  administratrix  had  pro<>eeded  with  reasonable  diligence  in  ap- 
plying it  to  that  purpose,  and  upon  that  ground  it  reversed  the 
decree  of  the  surrogate. 

The  title  to  real  estate  upon  the  death  of  the  owner  vests 
immediately  in  his  heirs  and  devisees,  and  at  common  law  they 
took  it  free  from  his  general  debts.  It  can  be  taken  for  the  pay- 
ment of  debts  now  only  by  virtue  of  statutes,  and  the  statutory 
provisions  must  be  strictly  pursued  in  order  to  justify  its  sale. 

It  is  provided  in  §  2759  of  the  Code  that  "  a  decree  directing 
the  disposition  of  real  property,  or  of  any  interest  in  real  property, 
can  be  made  only  where,  after  due  exammation,  the  following  facts 
have  been  established  to  the  satisfaction  of  the  surrogate ;  and 
among  the  facts  so  to  be  established  are  the  following :  "  That  all 
the  personal  property  of  the  decedent,  which  could  have  been 
applied  to  the  payment  of  the  decedent's  debts  and  funeral  ex- 
penses, has  been  so  applied;  or,  that  the  executors  or  adminis- 
trators have  proceeded  with  reasonable  diligence  in  converting  the 
personal  property  into  money  and  applying  it  to  the  payment  of 
those  debts  and  funeral  expenses ;  and  that  it  is  insufficient  for 
thepayment  of  the  same,  as  established  by  the  decree." 

Tnere  seems  to  be  some  difference  of  opinion  between  the  sur- 
rogate and  the  general  term  as  to  the  scope  and  meaning  of  this 
provision  We  think  the  meaning  is  reasonably  free  from  doubt 
If  the  decedent  at  the  time  of  his  death  left  sufficient  personal 
property  which  could  have  been  applied  to  the  payment  of  his 
debts  and  funeral  expenses,  in  the  exercise  of  reasonable  diligence 
on  the  part  of  his  executors  or  administrators,  then  resort  cannot 
be  had  to  the  statutes  for  the  sale  of  his  real  estate  for  the  pay» 
ment  of  his  debts.  In  that  event  the  personal  property  is  the 
fund  for  the  payment  of  his  debts,  and  the  creditors  must  resort 
to  that  through  the  executors  or  administrators.  If  they  waste 
or  squander  the  personal  property  so  that  it  becomes  insufficient 
for  the  payment  of  the  debts,  the  only  resort  of  the  creditors  is  to 
them  to  enforce  their  personal  responsibility,  and  they  cannot  in 
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that  case  cause  the  real  estate  to  be  sold  under  the  statutes  referred 
to.  But  if  the  personal  property  left  by  the  decedent  at  the  time 
of  his  death  was  insufficient  to  pay  his  debts,  or  if  the  executors 
or  administrators  proceed  with  reasonable  diligence  in  applying 
it  to  the  payment  of  his  debts,  and  it  proves  insufficient  for  that 
purpose,  then,  and  then  only,  a  case  is  made  for  the  sale  of  the 
real  estate.  So,  in  the  language  of  this  section,  before  the  surro- 
gate can  make  a  deci'ee  for  the  sale  of  the  real  estate  the  petitioner 
must  establish  that  all  the  personal  property  of  the  decedent  which 
could  hsxwe  been  applied  to  the  payment  of  the  decedent's  debts 
and  funeral  expenses  has  been  so  applied.  If  he  establishes  that, 
then  he  need  go  no  further,  and  the  surrogate  is  authorized  to 
make  the  decrea  If  he  cannot  establish  that,  but  establishes  the 
other  alternative,  that  the  executors  or  administrators  have  pro- 
ceeded with  reasonable  diligence  in  converting  the  personal  prop- 
erty into  money  and  applying  it  to  the  payment  of  the  debts  and 
funeral  expenses,  and  that  it  is  insufficient  for  the  payment  of  the 
same,  then,  even  if  it  has  not  all  been  so  applied  at  the  time  of  the 
petition,  the  surrogate  is  authorized  to  make  the  decree. 

Our  construction  that  sub-division  5  of  §  2769  above  quoted, 
has  reference  to  the  personal  property  left  by  the  decedent  at  the 
time  of  his  death,  or  at  least  to  that  which  came  or  could  have 
come  into  the  hands  of  his  executors  or  administrators  upon  their 
appointment,  is  strengthened  by  reference  to  sub-division  4  of  § 
27o2,  which  provides  that  the  petition  for  the  sale  of  the  real  es- 
tate, if  presented  by  an  executor  or  administrator,  must  set  forth 
the  amount  of  personal  property  "which  has  come  to  his  hands  or 
those  of  his  co-executors  or  co-administrators,  if  any,  the  applica- 
tion thereof  and  the  amount  which  may  yet  be  realized  there- 
from." It  is  also  fortified  by  a  reference  to  all  the  statutes  upon 
the  subject  of  the  sale  of  the  real  estate  of  a  decedent  for  the  pay- 
ment of  his  debts  passed  in  this  state  prior  to  the  enactment  of 
the  present  provisions  of  the  Code.  Chapter  27,  Laws  of  1786, 
passed  April  4th  of  that  year ;  chapter  77  of  the  Laws  of  1801 ; 
the  act  of  April  8,  1813  (1  Revised  Laws,  444);  2  Eevised  Stat- 
utes. 100,  as  amended  in  1830;  chapter  460,  Laws  of  1837. 
While  there  are  no  decisions  precisely  in  point,  the  following  give 
some  countenance  to  our  construction :  Skidmore  v.  Eomaine,  2 
Bradf.,  122:  Oorwin  v.  MerriU,  3  Barb.,  341 ;  Moore  v.  Moore,  14 
id,  27 ;  Tucker  v.  Tucker,  4  Abb.  Ct  App.  Dec.,  428 ;  Moser  v. 
Oochrane,  107  N.  Y.,  35;  11  St  Rep,  200;  Beed  v.  Lozier,  16 
St  Rep.,  299. 

It  is  true  that  under  this  construction  of  the  statute  an  irre- 
sponsible executor  or  administrator  may  so  waste  and  misappro- 
priate the  personal  property  of  a  decedent  that  none  of  it  could  be 
applied  to  the  payments  oi  his  debts,  and  that  thus  a  proceeding 
to  sell  the  real  estate  could  not  be  maintained  for  the  reason  that  in 
suoh  a  case  it  could  not  be  shown  that  the  executor  or  adminis- 
trator had  proceeded  with  reasonable  diligence  in  converting  and 
applying  the  personal  property  to  the  payment  of  debts;  and 
therefore  there  may  be  cases,  although  rare,  where  the  creditors 
may  not  be  able  to  compel  the  sale  of  the  real  estate  of  the  deoe* 
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dent  for  the  payment  of  their  debts  under  the  provisions  of  the 
Code  referred  ta  But  creditors  are  not  confined  to  such  a  pro- 
ceeding in  their  efforts  to  compel  payment  of  their  debts. 

During  three  years  after  the  grantmg  of  letters  testamentary,  or 
of  administration,  they  have  their  remedy  against  the  personal 
property  of  the  decedent,  and  against  the  executors  or  adminis- 
trators, for  any  waste  or  misappropriation  of  the  saraa  During 
that  period  they  may  resort  to  the  real  estate,  and  by  showing  a 
compliance  with  the  provisions  of  the  law,  they  may  compel  a 
sale  of  it  for  the  payment  of  their  debts.  But  if  they  fail  to  get 
pavment  within  the  three  years  out  of  the  real  or  pei-sonal  estate 
le/t  by  the  decedent,  then  after  that  time  further  remedies  are 
given  to  them  by  provisions  of  lav/  found  in  the  Code.  §§  1837 
to  1860.  They  may  sue  the  surviving  husband  or  "wife  or  next 
of  kin  of  the  decedent  who  have  received  any  of  his  personal 
property.  If  they  fail  to  recover  their  debts  in  full  from  them, 
then  they  may  sue  any  l^atee  who  has  received  any  of  the  prop- 
erty or  assets  of  the  decedent  If  they  fail  to  recover  from  any 
of  the  persons  who  have  received  the  personal  property  of  the  de- 
cedent, then  they  may  sue  and  recover  from  tne  heirs  who  have 
received  any  of  the  real  estate,  or  its  proceeds.  If  they  fail  to  re- 
cover the  full  amount  of  their  debts  from  the  heirs,  then  they  may 
resort  to  the  devisees  who  have  received  any  of  the  real  estate  or 
its  proceeda  Therefore,  taking  all  the  provisions  of  the  law,  the 
eases  must  be  very  rare  where  a  creditor  proceeding  with  proper 
diligence  would  be  unable  to  recover  payment  of  his  debt  if  the 
decedent  at  the  time  of  his  death  leit  ample  property  for  that 
purpose. 

Here  there  was  evidence  tending  to  show  that  the  decedent  at 
the  time  of  his  death  left  sufficient  personal  property  which  came 
into  the  hands  of  his  administrator  to  pay  all  his  debts.  The  in- 
ference from  the  evidence  is  that  he  misappropriated  and  wasted 
a  large  part  of  it  There  is  also  evidence  tending  to  show  that 
the  admmistratrix  de  bonis  non  did  not  proceed  with  reasonable 
diligenca  There  had  been  no  effort  made  to  procure  an  account- 
ing from  the  administrator,  or  to  enforce  his  responsibility  for 
personal  property  wasted  or  misappropriated.  Even  if  it  can  be 
said  that  he  is  insolvent  and  unable  to  respond,  there  has  been  no 
effort  made  to  collect  anything  from  the  sureties  upon  his  bond 
as  administrator.  Upon  these  matters  the  decision  of  the  surro- 
gate is  not  conclusiva  His  judgment  and  decision  upon  the  facts 
were  reviewable  at  the  general  term.     Code,  §§  2576,  2586,  2587. 

Where  the  appeal  in  such  a  case  to  the  general  term  involves 
questions  of  law  the  aggrieved  party  may  take  a  further  appeal 
to  this  court  If  the  general  term  reverses  upon  questions  of  law 
only,  an  appeal  may  be  taken  to  this  court  from  its  decnsion. 
Where  the  evidence  is  conflicting  or  where  it  is  of  such  a  nature 
that  diverse  inferences  may  be  drawn  therefrom  the  decision  of 
the  general  term  upon  questions  of  fact  cannot  be  reviewed  in 
this  court  In  the  MaUer  of  Boss^  87  K  Y.,  614.  This  is  not  an 
appeal  in  an  action  provided  for  in  §  1338  of  the  Code,  but  it  is  an 
appeal  from  an  order  made  in  a  special  proceeding  in  the  surro- 
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gate's  court  Section  1337  of  the  Code  provides  that  a  qaestion 
of  fact  arising  upon  conflicting  evidence  cannot  be  determined 
-upon  an  appeal  to  this  court,  unless  where  special  provision  for 
the  determination  thereof  is  made  by  law.  No  special  provision 
i:?  found  in  the  Code  authorizing  a  review  in  this  court  of  a  ques- 
tion of  fact  in  any  special  proceeding,  or  upon  any  appeal  from 
the  surrogate's  court  As  tbis  appeal,  therefore,  involves  tio  ques- 
tion of  law,  and  involves  merely  questions  of  fact,  as  to  wnich 
the  surrogate  and  the  general  term  diner,  we  have  no  jurisdiction  to 
interfere  with  the  order  of  the  general  term,  and  it  should,  there- 
lore,  he  afl&rmed,  with  costa 

All  concur.  

Isaac  Hoag,  Pl'ff,  v.  The  Town  of  Greenwich,  Deft* 

{Gawrt  of  Appeals,  Filed  April  19,  189i,) 

1.  Town  BONDa— Validity. 

Ck>mmis8ioner3  of  the  defendant  town,  appointed  for  that  purpose,  in 
1871  executed  thirty  bonds  to  the  amount  of  $40,000,  payable  in  1891,  but 
twenty-six  of  these  were  not  issued  until  after  the  passage  of  Chapter  025, 
Laws  of  that  year,  authorizing  the  issue  of  bonds  payable  in  fess  tlian 
thirty  years.  Hdd,  that  although  the  four  bonds  issued  before  the  said 
date  were  void  as  bonds,  it  does  not  follow  that  the  loan  was  void,  and 
the  law  would  imply  a  promise  on  the  part  of  the  town  to  repay  the  loan 
as  agreed  at  the  end  of  the  thirty  years,  with  interest. 

2.  SAME— Laws  1871,  Chap.  925,  §  6. 

The  bonds  issued  after  the  passage  of  the  act  of  1871  were  valid,  not- 
withstanding they  violated  the  statutory  provision  that  no  more  than  ten  per 
cent  of  the  entire  loan  should  fall  due  in  one  year. 

{BroxoneU  v.  Town  of  Greenwich,  114  N.  Y  ,  518;  24  St.  Rep.,  6,  fol- 
lowed.) 

Appeals  by  both  parties  from  judgment  of  supreme  court,  gener- 
al term, third  department,  affirming  judgment  of  special  term  declar- 
ing invalidity  of  certain  bonds  issued  by  the  town  of  Greenwich  and 
the  validity  of  certain  other  bonds  issued  by  said  town,  and  direct- 
ing judgment  for  interest  on  the  latter  bonds. 

D.  M.  West/cdl,  for  pl'ff,  Esek  Cowen,  for  deft 

Finch,  J. — The  objection  urged  on  behalf  of  the  parties  de- 
fending this  action,  that  the  judgment  of  the  county  judge  author- 
izing the  bonding  of  the  town  was  not  shown  to  have  been 
founded  upon  the  necessary  jurisdictional  facts,  is  answered  by 
the  provision  of  the  statute  which  explicitly  enacts  that  "  such 
judgment  and  the  record  thereof  shall  have  the  same  force  and 
eflfect  as  other  judgments  and  records  in  courts  of  record  in  this 
stata"  Laws  of  1869,  chap.  907,  §  2,  Laws  of  1871,  chdp.  925, 
§  2.  The  evident  purpose  and  legitimate  effect  of  this  provision 
is  to  clothe  the  judgment  with  the,  usual  legal  presumptions 
which  attend  the  adjudications  of  courts  of  record  having  general 
jurisdiction,  and  to  throw  the  burtlen  of  proving  a  lack  of  juris- 
diction upon  those  asserting  it.  Or'fig  v.  Town  of  Andes,  98  N.  Y., 
410;  Brownellv,  Town  of  Oreenunch,  114  id.,  618;  24  St  Rep., 
A     No  such  want  of  jurisdiction  was  shown  in  the  present  case 

I  Modifying  89  St.  Rep.,  969. 
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aad  the  contrary  must  be  presumed  So  that  we  euter  upon  our 
consideration  of  the  case  at  bar  under  veiy  different  circum- 
stances from  those  which  have  dictated  the  drift  of  our  eai'lier 
decisions.  In  most  of  them  the  difficulties  encountered  were  vital 
because  they  struck  at  the  original  and  prhnary  authority  to 
borrow  the  money  or  incur  the  municipal  obligation,  while  here 
that  authority  is  fully  established  and  narrows  the  inquiry  to  an. 
alleged  mistake  or  error  in  its  execution. 

A  further  objection,  affecting  many,  though  not  all  of  the  bonds,. 
gix>ws  out  of  a  prior  adjudication  in  which  the  error  referred  to 
was  sought  to  be  cured  by  a  reformation  of  the  securities. .  PoUsr 
V.  Qreenwidi,  92  N  Y  ,  663.  There  appear  to  have  been  three^ 
counts  ill  the  complaint  m  that  case,  two  of  which  were  elimi- 
nated by  derauiTers  affecting  the  form  and  suflSciency  of  the- 
pleading,  and  leaving  only  the  equitable  cause  of  action  for  a 
reformation  of  the  bonds  to  be  finally  determined  in  this  court 
•A  reference  to  the  decision  made  shows  very  clearly  that  the- 
final  judgments  entered  upon  the  stipulations  were  conclusive 
only  upon  the  equitable  cause  of  action  and  the  claim  of  the- 
parties  to  have  the  bonds  reformed.  The  right  to  recover  at  law 
withgut  such  reformation  was  not  before  the  court,  was  not  de- 
terniined,  and  appears  to  have  been  expressly  reserved. 

Outside  of  the  questions  respecting  the  form  of  the  last  two 
counts  in  the  complaint,  which  arose  upon  the  demurrers,  and 
which  the  action  of  the  court  shows  were  not  upon  the  merits,, 
the  only  issues  which  went  to  trial  and  were  involved  in  the  judg- 
ment were  those  which  were  pertinent  to  the  equitable  relief 
sought :  and  the  final  adjudication  denying  that  equitable  relief 
left  open  to  the  bondholders  their  remedies  at  law  upon  the  unre- 
formed  instruments,  or  the  transactions  out  of  which  they  sprang.^ 
Both  the  trial  cdurt  and  this  court  so  declared  We  said  in  the 
opinion  given :  *'  It  is  contended  by  the  learaed  counsel  for  the- 
appellant  that  the  bonds  are  valid  as  they  now  read.  That  seems- 
also  to  have  been  the  opinion  of  the  trial  judge.  *  -»«  *  l£ 
that  is  so,  and  whether  it  is  so  or  not  is  not  in  question  here,  for 
the  plaintiff  presents  the  case  m  no  such  aspect,  no  aid  from  a 
court  of  equity  is  needed,  and  the  plaintiff  nas  vexed  the  court 
without  cause.  He  should  be  left  to  his  remedy  when  the  bond 
matures."  The  judgment  absolute,  at  first  described  as  "  upon 
the  merits/'  was  corrected  by  striking  out  that  clause,  and  now 
stands  as  sustaining  the  demurrers  to  the  last  two  counts  yi^tk 
the  ground  that  they  did  not  state  a  cause  of  action,  and  dismiss- 
ing the  complaint  so  far  as  it  sought  equitable  relief.  That  judg-^ 
ment,  therefore,  and  those  in  the  other  cases  which  depended 
upon  it,  settle  only  a  question  of  pleading,  and  the  right  to  a  ref- 
ormation of  the  bonda  They  rurnish  no  bar  to  the  present 
cause  of  action. 

The  bonds  which  form  the  subject  of  this  controversy  divide- 
themselves  into  two  groups  according  as  they  were  issued  befOTe- 
or  after  May  12,  1871.  Four  bonds  issued  Wore  that  date  have 
been  adjudged  void,  and  the  remaining  twenty-six,  issued  after 
that  dat^  have  been  declared  valid.    Each  party  appeals  from  so 
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much  of  the  judgment  as  is  adverse.  The  act  of  1869,  which 
authorized  the  issue,  directed  the  bonds  to  be  made  payable  in 
thirty  years.  The  act  of  May  12,  1871,  authorized  their  issue 
payable  in  not  to  exceed  thirty  yeara,  chap.  926,  §  6,  but  further 
directed  that  not  more  than  ten  per  cent  of  the  total  authorized 
debt  should  be  made  payable  in  any  one  year.  All  the  bonds 
issued  were  drawn  so  as  to  become  due  in  twenty  years,  and  that 
fact  is  relied  upon  to  defeat  both  groups  of  the  bonds  in  con- 
troversy. 

There  are  several  facts  essential  to  a  just  appreciation  of  the 
nature  and  character  of  the  difficulty  in  addition  to  those  which 
have  been  already  mentioned.  The  transaction  authorized  was 
a  borrowing  of  money  by  the  town  to  be  used  for  certain  specific 
purposes.  JDescribing  it  as  a  sale  of  the  bonds  does  not  alter  the 
real  nature  of  the  contract  The  town  could  not  sell  its  own 
promise  to  pay,  and  the  bonds  in  its  hands  were  that  and  nothing 
more.  They  acquired  no  vitality  as  securities  capable  of  a  sale 
until  they  had  obtained  a  valid  inception  in  the  hands  of  the  first 
holder.  The  consideration  described  as  paid  by  him  is  in  truth  a 
loan  of  so  much  money  to  the  town  for  which  he  takes  the  town'a 
promise  to  pay  in  the  form  of  a  bond.  The  result  is  in  no  re- 
spect different  from  what  it  would  have  been  if  the  town  borrow- 
ing the  money  had  given  as  a  voucher  its  promissory  note.  The 
bond  and  the  note  alike  are  but  evidences  of  the  debt  which  itself 
is  the  obligation  to  repay  the  loan.  I  think  the  authorities  fullj 
justify  this  view  of  the  nature  of  the  transaction.  CodcUngton  v. 
OUbert,  17  N.  Y.,  489;  Eastman  v.  J^aw,  66  id,  527;  Ahem  v. 
Qoodapeed,  72  id.,  108. 

It  is  important,  next,  to  consider  and  define  the  position  and' 
attitude  of  the  commissioners  appointed  under  the  act  of  1869. 
By  force  of  the  judgment  of  the  county  judge  they  became  the 
authorized  agents  of  the  town,  empowered  to  borrow  upon  \\8 
credit  the  sum  of  forty  thousand  dollars,  but  restricted  as  to  the 
term  of  credit  to  be  given.  That  agency  is  denied  bv  the  appel- 
lant, who  insists  that  no  such  relation  was  establishea,  citing  two- 
decisions  of  this  court  as  authority.  OovM  v.  Town  oj  Sterling,  2$ 
N.  Y.,  456 ;  Horton  v.  Town  oj  Thompson,  71  id.,  513.  But  these 
cases,  and  there  are  others  to  similar  purport,  rest  their  denial  of 
the  a^ncy  upon  th^  fact  that  nc  valid  authority  had  been  con- 
ferrea  at  all,  bv  reason  of  a  failure  to  obtain  the  consent  of  the  tax- 
payers. Until  fulfillment  of  that  condition  precedent  the  com- 
missioners were  utterly  without  power,  and  stood  in  no  relation 
whatever  to  the  town,  But  here  the  condition  precedent  was- 
fulfilled.  The  judgment  established  the  relation.  The  power  to- 
act  as  agents  of  the  town  in  borrowing  the  monev  and  applying 
it  as  directed  was  conferred,  and  what  followed  became  a  ques- 
tion, not  of  the  existence  of  the  power,  but  of  the  manner  of  it& 
execution. 

Precisely  that  distinction  was  recognized  in  OovM  v.  Tovm  of 
Sterling,  supra,  where  the  court  said,  adverting  to  the  case  of  the- 
Staie  of  lUwois  v.  Ddafield,  8  Paige,  627 ;  "  there  the  State  wa» 
St.  Rbp.,  Vol.  XLIV.        66 
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the  party  to  be  bound,  and  had  by  law  appointed  certain  officers 
its  agents  and  conferred  upon  them  power  to  execute  and  n^oti- 
ate  its  bonds.  The  difficulty  consisted  in  the  irregular  manner 
in  which  the  power  was  executed,  not  in  the  creation  of  the  power 
itselt  The  distinction  is  as  plain  as  that  between  conditions  pre- 
<5edent  and  subsequent  in  general."  In  Ootddv.  Toum  ofOnecmta^ 
.  71  N.  Y.,  298,  the  character  of  the  commissioners  as  agents  of  the 
town  when  acting  within  the  scope  of  the  authority  conferred  by 
the  statute  is  fully  recognized,  and  so  we  must  remember  in  the 
further  progress  of  the  inquiry  that  we  are  dealing  with  the  acts 
of  duly  authorized  agents  of  the  town  in  the  execution  of  the 
power. 

Now,  what  those  agents  did  as  it  respects  the  four  bonds  issued 
before  May  12,  1871,  was  within  the  scope  of  their  authority  in 
«very  respect  except  ona  They  could  borrow  the  money  which 
the  bonds  were  meant  to  secure  for  and  in  behalf  of  the  town  ; 
and  they  did  so  borrow  that  money  and  by  that  act  lawfully 
bound  the  town  to  repay  it  They  could  appropriate  it  on  behalf 
of  the  town  to  the  purchase  of  the  designated  railroad  bonds,  and 
did  so  appropriate  it  and  the  securities  bought  became  the  lawful 
property  of  the  town.  What  these  agents  could  not  lawfully 
do  was  to  bind  the  town  to  a  repayment  by  bonds  maturing  in 
twenty  years  when  the  statute  required  them  to  run  for  thirty, 
and  that  mistake  they  mada  We  may  concede  that  for  such 
reason  the  four  bonds  were  void  as  bonds,  as  vouchers  or  securi- 
ties, but  it  does  not  at  all  follow  that  the  loan  was  void,  that  the 
borrowing  was  unlawful,  that  the  lender  lost  his  money  and  the 
town  was  at  liberty  to  perpetrate  a  disgraceful  robbery  by  means 
•of  the  fault  or  mistake  of  its  own  agents.  Treating  the  four 
bonds  as  void,  we  are  required  to  dismiss  them  from  the  trans- 
action, but  not  to  repudiate  the  transaction  itself.  They  were  un- 
lawful incidents  of  a  perfectly  lawful  transaction  and  may  be  dis- 
regarded while  the  transaction  stands. 

Conceding  them  to  be  void  they  become  nullities,  mere  blank 
and  worthless  paper,  to  be  treated  as  if  they  had  never  existed, 
and  to  be  appealed  to  for  no  purpose,  at  least  by  the  party  who 
avoids  them.  Dismissing  them  entirely  we  may  turn  to  what  re- 
mains, and  I  am  confident  that  enough  remains  to  work  out  that 
measure  of  justice  which  we  all  feel  it  to  b4  our  duty  to  attain. 
Turning  to  the  transaction  itself,  there  appear  to  be  two  further 
facte,  either  proved  without  contradiction  or  involved  in  the  find- 
ings. One  of  the  commissioners  testifies  that  he  meant  and  in- 
^nded  to  borrow  the  money  and  issue  the  Jbonds  in  strict  accord- 
ance with  the  enabling  statute,  and  there  is  not  the  least  doubt  of 
that  fact  It  is  found  that  those  who  loaned  the  money  did  so  in 
•entire  good  faith,  and  that  is  true  only  upon  the  theory  that  they 
intended  a  loan  in  obedience  to  the  statute  and  not  as  a  fraud 
upon  the  law  There  is  no  difficulty  therefore  about  the  intent  of 
either  party.  Their  minds  met  in  one  common  purpose.  The 
lenders  meant  to  lend  and  the  borrowers  to  borrow  in  accordance 
with  the  terms  of  the  law.  If  the  vouchers  given  indicated  a 
different  intent  they  have  ceased  to  have  any  force  and  owed  their 
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form  to  some  inadvertence  or  mistake  as  to  what  were  in  fact  the 
requirements  of  the  statute  which  both  parties  intended  to  obey 
And  under  which  it  was  their  purpose  to  contract  Throwing 
aside  the  bonds,  therefore,  we  have  left  this  substantial  transac- 
tion. The  commissioners,  duly  appointed  as  and  adjudged  to  be 
the  agents  of  the  town  to  borrow  for  its  use  and  upon  the  credit 
of  the  town  the  sum  of  $40,000,  did  so  borrow  that  sum  and  no 
more,  of  which  $4,000  was  loaned  by  the  holders  of  the  four  bonds 
in  question,  both  parties  intending  a  loan  under  the  statute  and 
according  to  its  terms,  which  sum  the  town  received  through  such 
authoriz^i  agents  but  for  which  it  has  given  no  voucher  or  obliga- 
tion or  express  promise  of  re-payment  Louisiana  v.  TTooc?,  102 
U.  S.,  294.  Can  there  be  any  reasonable  doubt  that  upon  such  a 
state  of  facts  the  law  will  imply  a  promise  to  i-e-pay  the  loan  at 
ithe  time  and  in  the  manner  which  is  alone  possible  and  valid, 
which  was  in  the  contemplation  of  both  parties  and  which  each 
fully  meant  and  intended?     I  think  not. 

It  seems  to  me  that  a  refusal  to  recognize  and  enforce  the  sub- 
;Stantial  transaction  for  lack  of  an  express  promise  when  one  may 
and  should  be  implied,  and  is  shown  to  be  in  full  accord  with  the 
purpose  and  intention  of  both  parties,  and  accomplishes  complete 
and  accurate  justice,  would  be  a  perversion  of  our  plain  duty.  I 
think,  therefore,  that  we  should  hold  that  the  town  of  Greenwich 
is  indebted  to  plaintiff  in  the  sum  of  $4,000  for  which  the  void 
bonds  were  executed  payable  at  the  end  of  thirty  years  from  the 
date  of  the  loan,  with  interest  thereon  payable  semi-annually,  and 
should  recover  judgment  for  so  much  of  the  interest  unpaid  and  in 
arrears  as  was  due  and  payable  at  the  commencement  of  the  action. 

As  to  the  group  of  bonds  issued  afjer  May  12, 1871,  and  which, 
because  payaole  at  the  end  of  twenty  yeara,  violated  to  some  ex- 
tent the  statutory  provision  that  no  more  than  ten  per  cent  of  the 
entire  loan  should  fall  due  in  any  one  year,  we  agi^ee  with  the 

Jeneral  term  and  hold  them  valid  upon  the  ground  stated  by  Vann, 
.,  in  BrowneU  v.  Town  of  Oreenwich^  supra.  While  we  have  had 
some  doubts  as  to  the  application  of  the  doctrine  asserted  in  that 
opinion  to  municipal  corporations,  Bank  of  Batauia  v.  N,  Y,y  L, 
RJcW.R  Ry  106  N.  Y.,  199 ;  8  St  Rep.,  209 ;  Parker  v.  Sup's 
^ratoga  Co.,  106  N.  Y.,  392 ;  11  St  Rep.,  211,  and  still  think  its 
application  to  such  bodies  should  be  attended  with  a  degree  of 
limitation  and  restraint,  we  see  no  reason  why  it  should  not  apply 
where  the  limit  of  the  general  authority  has  not  been  exceeded, 
where  no  burden  beyond  that  authorized  has  been  imposed  by 
some  increase  of  the  permitted  debt,  and  where  the  defect  com- 
plained of  is  in  the  mode  and  manner  of  executing  and  carrying 
out  the  general  power  conferred.  To  that  extent  we  are  prepared 
to  approve  the  application  of  the  doctrine  referred  to  as  applied 
in  the  Brotonell  case,  and  as  the  general  term  have  applied  it  to 
the  present  one,  reserving  the  question  whether  it  should  have  a 
wider  range  to  an  occasion  which  compels  the  inquiry. 

The  extra  allowance  awarded-  should  be  computed  upon  the 
amount  of  interest  recovered  and  not,  as  was  done,  upon  the 
amount  of  the  bonds.    ' 
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The  judgment  should  be  modified  by  allowing  a  recovery,  ad- 
ditional to  that  awarded  at  special  term,  for  the  interest  upon  the 
loan  represented  by  the  four  bonds  issued  before  May  12,  1871, 
and  computing  the  extra  allowance  only  upon  the  entire  interest 
recovered  in  this  action,  and,  as  modifiea,  should  be  affirmed. 
The  plaintiffs  should  also  recover  costs. 

All  concur,  except  Gray,  J.,  who  concurs  as  to  the  bonds  other 
than  the  four  issued  before  May  12,  1871,  and  in  respect  to  those 
he  concurs  in  result     Maynard,  J.,  concurs  in  result 


The  People  ex  ret  Charles  EL  O'Connor,  Resp't,  v.  John  P. 
Adams,  Commissioner,  Applt* 

{CouH  of  Appeali,  Filed  April  19,  1899.) 

1.  YbTBRANS— DiBCHARGB— TrMPORART  BBCPLOTMEMT. 

The  relator,  a  Union  veteran,  and  three  others,  were  appointed  tempo- 
rary clerks  in  the  department  of  public  works  of  the  city  of  Brooklyn,  the 
relator  beinff  assigned  to  do  the  work  of  a  certain  bill  clerk,  who  was  tem- 
porarily assigned  to  the  cash  room  in  the  same  department.  On  the  latter 
returning  to  his  accustomed  duties,  relator  was  discharged.  Hdd,  that  re- 
lator was  not  entitled  to  be  reinstated  under  Laws  1867,  chap.  465.  which 
provides  that  **  honorably  discharged  Union  soldiers  shall  be  preferred  for 
appointment  and  employment,"  as  this  was  a  mere  temporary  employment; 
that  he  was  not  discharged;  only  when  his  services  were  nolonger  needed, 
he  was  simply  notified  of  the  fact. 

2.  8amb~Law8  1887,  chap.  708. 

Chapter  708  of  the  Laws  of  1887,  {Hroviding  that  Union  veterans  should 
not  be  removed,  except  for  good  cause  shown  after  a  hearing,  and  shall 
hold  position  during  good  behavior,  does  not  apply  to  relator,  as  he  wa» 
appointed  for  a  temporary  purpose. 

Appeal  from  order  of  the  supreme  court,  general  term,  second 
department,  reversing  order  of  the  Kings  county  court  denying 
motion  for  mandamus  to  restore  relator  to  his  position  as  clerk  in 
the  department  of  public  works  of  the  city  of  Brooklyn,  and 
granting  said  motion. 

William  T.  OiUberiy  for  applt ;   WiUiam  J.  Oaynor,  for  resp't. 

Earl,  Ch.  J. — On  the  8th  day  of  May,  1888,  the  commissioner 
of  city  works  of  the  city  of  Brooklyn  gave  notice  to  the  city  civil 
service  commissioners  that  there  were  required  for  immediate  use^ 
in  the  bureau  of  water  rates  the  services  of  four  temporary  clerks^ 
at  a  compensation  of  $100  per  month,  and  he  requested  that  they 
be  furnished  without  delay.  On  the  receipt  of  this  notice  and 
requisition,  the  civil  service  commissioners  certitied  to  the  com- 
missioner of  city  works  for  temporary  clerks  the  relator  and  three 
other  persons,  and  they  were  appointed.  It  appears  that  the  water 
rates  of  the  city  of  Brooklyn  oecome  pa3'able  on  the  first  day  of 
May  of  each  year,  and  that  during  that  month  there  is  an  un- 
usual rush  of  business,  for  the  transaction  of  which  tempo- 
rary clerks  are  needed.  The  relator  was  assigned  to  a  par- 
ticular position  in  charge  of  the  bill  desk  for  the  ninth, 
twenty-fourth  and  twenty-fifth  wards  of  the  cit;^.  The 
regular    clerk   for  that   position    was   temporarily   assigned    to 

>  Reyersing  d5  St.  Rep.,  851. 
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the  cash  room  in  the  same  department  On  the  9th  day  of 
June  thereafter  the  regular  clerk  returned  to  the  performance  of 
his  usual  duties,  and  the  necessity  for  the  relator  s  employment 
ended,  and  the  following  notice  was  then  sent  to  him  by  the  chief 
-clerk  of  the  department  of  ciiy  works ;  "  Sir— I  am  airected  by 
the  commissioner  to  notify  you  that  your  services  are  no  longer 
required  by  this  department  after  this  date.**  Thereafter  the  rela- 
tor ceased  to  act  as  temporary  clerk,  but  the  other  three  tempo- 
rary clerks  who  were  appointed  at  the  same  time  and  assigned  to 
other  duties  in  the  same  department  were  retained. 

The  relator  wj43  an  honorably  discharged  Union  soldier ;  but 
,  the  other  three  temporary  clerks  had  not  been  soldiers.  Hence 
he  claims  that  he  should  have  been  retained  in  his  employment  as 
temporary  clerk  and  that  some  one  of  the  others  should  have  been 
-discharged.  He  applied  for  a  peremptory  writ  of  mandamus  to  com- 
pel the  commissioner  of  the  departrtlent  of  city  works  to  i^ecog- 
nize  him  as  a  clerk  in  the  bureau  of  water  rates  and  allow  him  to 
have  and  hold  the  position  and  employment  and  receive  the  sal- 
ary attached  thereto.  The  court  at  special  term  denied  the  writ, 
bat  upon  appeal  to  the  general  term  the  order  of  the  special  term 
was  reversed  and  a  writ  of  peremptory  mandamus  ordered  to  be 
issued  commanding  the  commissioner  of  city  works  to  recognize 
the  relator  in  the  department  of  water  rates  by  virtue  of  his  ap- 
pointment thereto  on  the  8th  day  of  May,  1888,  and  "  as  the  per- 
son lawfully  entitled  to  such  clerkship,  and  restore  him  to  and 
place  him  in  possession  of  said  office,  position  and  clerkship,  and 
permit  him  to  render  service  therein,  and  have  and  receive  the 
salary  attached  thereto,  and  otherwise  do  what  may  be  lawful  and 
necessary  in  the  premises  to  vest  said  relator  with  the  said  office, 
position  and  clerkship  de  jure  and  defacto,'^ 

That  order  of  the  general  tenn  was  made  on  the  29th  day  of 
June,  1889,  and  if  upheld  the  relator  appointed  to  a  temporary 
clerkship  only  would  be  restored  to  the  office  after  more  than  a 
year  had  elapsed,  and  presumably  long  after  the  occasion  for  his 
services  had  ceased. 

The  relator  bases  his  claim  upon  the  provision  contained  in  the 
:act,  chap.  464  of  the  Laws  of  1887,  §  1  of  which  provides  that, 
"  In  every  public  department  and  upon  all  public  works  of  the 
state  of  New  York,  and  of  the  cities,  towns  and  villages  thereof, 
and  also  in  noncompetitive  examinations  under  the  civil  service 
laws,  rules  and  regulations  of  the  same,  wherever  they  apply, 
honorably  discharged  Union  soldiers  and,  sailors  shall  be  pre- 
ferred for  appointment  and  employment;  "  and  §  2  provides  that, 
"  All  officials  or  other  persons  having  power  of  appointment  to, 
or  employment  in,  the  public  service,  as  set  forth  in  the  first  sec- 
tion oi  this  act,  are  charged  with  a  faithful  oompliance  with  its 
terms,  both  in  letter  and  spirit,  and  a  failure  therein  shall  be  a 
misdemeanor."  These  provisions  do  not  apply  to  such  a  case  as 
this.  Here  a  temporary  clerk  was  needeo,  and  the  relator,  an 
honorably  discharged  Union  soldier  and,  so  far  as  appears,  the 
only  one  eligible,  was  preferred  for  appointment  and  assigned 
temporarily  to  the  discharge  of  specific  duties,  and  when  those 
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duties  had  been  discharged  and  his  services  were  no  longer  needal 
he  was  simply  notified  of  the  fact  In  no  proper  sense  was  he- 
discharged.  He  filled  the  appointment  of  temporary  clerk  for 
.  some  time,  and  when  his  services  were  no  longer  needed  they 
were  dispensed  with.  It  is  impossible  to  see  what  just  ground  of 
complaint  he  has:  It  is  true  that  there  were  three  other  persons- 
appointed  as  temporary  clerks  whose  duties,  as  we  must  assumed- 
had  not  been  fully  discharged,  and  they  were  therefore  retained.. 
But  he  could  lay  no  claim  to  any  of  their  positions.  He  could 
not  ask  that  they,  who  had  been  lawfully  placed  in  the  positions 
of  temporary  clerks,  should  be  discharged  to  make  room  for  him, 
and  tbere  is  no  statute  which  gives  him  such  a  right  He  had  no 
greater  right  to  claim  their  places  than  any  other  eligible  honora- 
bly discharged  soldier  had,  and  he  had  no  standing  by  writ  of 
mandamus  to  compel  the  commissioner  of  city  works  to  put  him 
in  one  of  the  places  filled  by  them. 

Nor  is  the  relator  s  case  governed  by  chapter  708  of  the  Laws^ 
of  1887,  which  provides  that,  **  all  persons  holding  positions  in 
the  city  of  Brooklyn,  or  county  of  n^ings,  receiving  salary  from 
said  citv  and  county  treasury,  who  shall  be  an  honoraWy  dis- 
chai-ged  soldier  or  sailor  of  the  late  war  of  the  rebellion,  shall  not 
be  removed  from  such  position,  except  for  good  cause  shown 
after  a  hearing  had,  but  such  person  or  persons  shall  hold  such 
position  for  and  during  good  behavior." 

That  provision  manifestly  does  not  apply  to  such  a  case  as  this. 
The  relator  was  not  removed  from  any  position.  He  was  ap- 
pointed for  a  temporary  purpose,  and  when  that  purpose  was 
served  he  was  simply  notified  that  his  services  were  no  longer 
needed ;  and  thus  his  term  of  service  had  ended.  He  had  no  right 
whatever  to  any  longer  term.  A  temporary  clerk  could  not  claim, 
to  hold  a  position  to  which  he  was  assigned  "  for  and  during  good 
behavior. 

We  have,  therefore,  reached  the  conclusion  that  the  learned 
general  term  fell  into  error,  and  its  order  should  be  reversed,  and 
that  of  the  special  term  affirmed,  with  costs  in  the  supreme  court 
and  in  this  court 

All  concur.  

John  H  Ashton  et  al,  App'lts,  v.  The  City  op  Boohbster  et 

alj  Eesp'ts.* 

{Ocmrt  of  Appeals,  Filed  April  19,  1892.) 

1.  HUKICIPAIi  CORPORATIONS — BOCHESTEB — COMMON  COUNCII*  —  JURISDIC- 
TION— STREKTS—IteS  ADJUDICATA. 

Under  the  charter  of  the  city  of  Rochester  the  power  of  contracting  for 
paving,  etc.,  devolves  upon  what  is  known  as  the  executive  board  afU  r 
tiie  common  council  has  authorized  the  work  and  designated  the  district 
upon  which  the  assessment  is  to  be  laid.  On  January  8,  a  resolution  was 
aaopted  by  the  common  council  to  do  the  paving  in  question,  and  the  mat- 
ter was  turned  over  to  the  executive  board.  More  than  a  month  thereafter 
a  motion  was  adopted  in  the  common  council  '  *  that  action  on  the  final  or- 
dinance for  Lake  Ave.  ♦  ♦  ♦  be  reconsidered,"  and  subsequently 
another  that  such  action  be  indefinitely  postponed.     Subsequently  the 

>  Afiarming  88  St.  Rep.,  974. 
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executive  board,  in  compliance  with  a  writ  of  mandamus,  awarded  the 
*  contract,  and  the  cost  was  assessed,  with  the  usual  hearing,  and  confirmed 
by  the  conmion  council.  EM,  that  the  decision  upon  the  application  for 
tiie  mandamus  was  a  Judgment  of  a  court  of  competent  jurisdiction,  and 
could  not  thereafter  be  questioned  eoUcUerdUy  by  any  party  represented  in. 
the  proceeding. 

2.  Samb—Estoppbl. 

Such  judgment  bound  these  plaintiffs,  though  not  parties  by  name,  as 
they  had  the  statutory  notices  ox  all  the  proceedings,  and  were  represented 
by  the  executive  board,  who  acted  in  a  certain  sense  as  agents  of  the  prop- 
erty holders. 

Appeal  from  judgment  of  the  supi'eme  court,  general  term,, 
fifth  department,  aflSrming  judgment  dismissing  the  complaint 

George  T.  Parker  and  John  Van  VoorhiSy  for  app'lts ,  Henry  J,. 
Sullivan,  for  resp'ts. 

O'Brien,  J. — The  plaintiffs  sought  to  enjoin  the  collection  of  a 
local  assessment  alleged  to  be  apparently  valid  but  in  fact  void, 
imposed  by  the  municipal  authorities  of  the  city  of  Eochester,  to» 
deiray  the  cost  of  a  local  improvement  The  record  shows  that, 
the  plaintiffs  are,  respectively,  the  owners  of  parcels  of  real  estate, 
situate  on  Lake  avenue  between  Vincent  place  and  Lyel  avenue 
and  Driving  Park  avenue,  which  have  been  assessed  for  the  im. 
provement  They  brought  this  action  in  their  own  behalf,  and  in 
oehalf  of  all  other  persons  having  property  fronting  on  the  street, 
and  assessed  for  the  improvement,  for  the  purpose  of  obtaining  a 
judgment  declaring  the  assessment  null  and  void,  and  enjoining 
the  city  treasurer,  who  is  also  made  a  defendant,  from  issuing  his. 
warrant  for  the  collection  thereof.  The  courts  below  have  de- 
termined the  controversy  against  the  plaintife'  contention,  and  tho^ 
only  question  here  is  whetner  there  is  any  legal  error  in  that  de- 
termination.  The  question  is  really  one  of  jurisdiction  in  the 
authorities  to  make  the  assessment  Under  the  charter  of  that 
city  (Laws  1880,  chap.  14)  the  common  council  has  power  to  order 
the  paving  and  improvement  of  any  street,  and  to  pass  the  neces- 
sary ordinances  requiring  the  same  to  be  done  and  to  determine 
the  manner  and  cost  of  such  paving,  and  to  designate  the  portioa 
of  the  city  which  should  bear  the  expense  thereof.  The  work 
when  authorized  and  determined  upon  is  to  be  performed  by  con- 
tract, but  the  power  of  contracting  for  the  execution  of  the  work 
is,  by  the  charter,  devolved  upon  another  separate  and  independ- 
ent body,  called  the  executive  board.  The  power  of  this  board 
to  let  and  supervise  the  execution  of  the  contract  commences  onlj 
after  the  common  council  ha^  authorized  the  work  and  desig- 
nated the  district  upon  which  the  assessment  is  to  be  laid. 

When  the  common  council  has  authorized  the  particular  im- 
provement and  described  the  district  upon  which  the  assessment 
IS  to  be  imposed  and  ascertained  the  expense  thereof,  then  the 
assessors  of  the  city  are  to  levy  the  amount  upon  the  several  lots 
or  parcels  of  real  estate  in  the  designated  territory,  in  proportion, 
as- near  as  may  be,  to  the  benefit  which  such  lot  or  parcel  shall 
be  deemed  by  them  to  have  received  by  reason  of  the  improve- 
ment, subject  to  the  correction  and  confirmation  of  the  commoa 
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<56uncfl.  The  assessment,  when  completed  land  confirmed,  be- 
comes a  lien  upon  the  several  lots  designated  in  the  roll,  and  the 
isame  is  delivered  to  the  city  treasurer,  whose  duty  it  is  to  collect 
the  sama 

On  the  11th  of  December,  1888,  the  common  council  duly 
:adopted  a  resolution  providing  for  paving  the  streets  and  avenn«? 
above  mentioned  with  asphalt  pavement,  and  therein  directed  the 
clerk  to  publish  notice  in  accordance  with  the  provisions  of  the 
charter  for  all  persons,  directed  to  be  assessed,  to  appear  at  a 
meeting  of  the  council,  December  26,  1888,  at  whicn  time  all 
persons  interested  could  be  heard.  At  this  meeting,  after  hear- 
ing all  parties  interested,  the  common  council  adopted  the  final 
resolution  for  the  improvement,  in  which  the  work  is  particularly 
specified,  and  the  whole  expense  thereof  directed  to  be  assessed 
upon  the  property  therein  described.  There  is  no  criticism  made 
upon  the  form  or  sufficiency  of  the  resolution  or  the  regularity  of 
jiny  of  the  proceedings  up  to  this  p©int  The  resolution,  how- 
ever, did  not  become  operative,  for  the  reason  that  it  was  vetoed 
by  the  mavor,  till  January  8,  1889,  when  it  wap  again  unani- 
mously adopted,  notwithstanding  such  veto.  By  leference  to 
title  seven  of  the  charter  it  will  be  seen  that  the  executive  board 
is  clothed  with  very  extensive  powers  and  intrusted  with  very 
important  duties.  The  members  are  elected  bjr  the  people,  are 
required  to  devote  their  entire  time  to  the  business  of  tne  city, 
and  are  compensated  bv  a  fixed  salary.  They  have  the  control 
of  tlie  expenditure  of  the  funds  for  street  purposes  and  tliey  are 
expressly  made  commissioners  of  highways  of  the  city.  The 
board  can  appoint  and  remove  at  pleasure  the  superintendent  of 
streets  and  fix  his  compensation.  It  is  plain,  from  reading  the 
enumeration  of  the  various  powers  conferred  upon  the  board  by 
the  charter,  that  the  legislature  intended  to  strip  the  common 
council  of  Eochester  of  most  of  the  ordinary  functions  and  powers 
that  such  a  body  exercises  in  other  cities  and  transfer  them  to  the 
executive  board. 

The  common  council  has  very  little  to  do  with  respect  to  the 
ciire,  improvement  and  superintendence  of  the  streeta  The  most 
important  exception  to  this  is  the  provision  that  whenever  the 
expenses  of  any  work  or  improvement  shall  be  required  to  be  paid 
for  by  a  local  assessment,  the  common  council  alone  shall  have 
power  to  pass  the  ordinance  therefor.  But  when  the  common 
council  has  passed  such  an  ordinance  then  the  judgment  and 
discretion  with  respect  to  such  an  improvement  which  .the  charter 
has  confided  to  the  board  for  the  public  good  is  at  once  called 
into  action.  The  question  as  to  the  necessity  and  propriety  of  im- 
proving a  street  by  local  assessment  must  be  passed  upon  by  the 
common  council,  in  the  first  instance,  but  when  that  body  makes 
its  decision  another  body,  entrusted  by  law  with  the  general  sub- 
ject of  street  expenditures  and  improvements,  must  carry  it  out 
and  the  latter  body  is  thereby  vested  with  jurisdiction  on  the 
subject  On  the  19th  of  March,  1889,  and  more  than  a  month 
after  the  resolution  was  passed  and  sent  to  the  executive  boaix3, 
a  motion  was  made  and  adopted  in  the  common  council,  "  tliat 
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miction  on  the  final  ordinance  for  Lake  avenue  *  *  *  be  re- 
considered," and  at  a  subsequent  meeting  on  March  28,  1889, 
^mother  resolution  was  passed  ^^  that  further  action  on  the  pend- 
ing final  ordinance  for  Lake  avenue  asphalt  improvement  be  in- 
niefinitely  postponed,*'  and  that  the  surveyor  be  ordered  to  prepare 
a  new  first  ordinance  for  the  improvement  The  plaintiffs  claim 
that  this  motion  and  resolution  nad  the  effect  to  withdraw  from 
the  board  all  authority  conferred  by  the  original  resolution.  The 
■executive  board  after  receiving  the  copy  of  the  first  resolution 
proceeded  to  act  and  advertised  for  bids  and  received  the  same, 
and  on  March  12,  1889,  postponed  action  thereon  from  time  to 
time  until  March  29,  1889,  when  it  laid  the  matter  on  the  table. 
■On  the  26th  of  April,  1889,  the  board  was  served  with  a 
peremptory  writ  of  mandamus  from  the  supreme  court,  granted 
:after  a  full  hearing,  requiring  them  to  award  the  contract  and  to 
^how  to  the  court  on  a  day  subsequently  in  what  manner  the  writ 
was  obeyed. 

On  the  29th  of  April  the  board  entered  into  a  written  contract 
lor  the  work,  in  accordance  with  the  first  ordinanca  The  con- 
tract was  performed  and  on  the  13th  of  October,  1889,  the  board 
certified  the  cost  to  the  common  council,  in  conformity  with  the 
charter,  and  th^^  body  then  directed  the  assessors  to  assess  the 
■amount  upon  the  parcels  of  land  described  in  the  original  resolu- 
tion. The  assessors  made  the  assessment  and  published  notice  of 
a  hearing  for  all  persons  ag^ieved,  and  after  such  hearing  certi- 
fied the  roll  and  delivered  it  to  the  common  council.  That  body 
4ilso  published  notice  for  a  hearing  before  them,  and,  after  such 
hcarinKi  confirmed  the  assessment  and  caused  the  roll  to  be  de- 
livered to  the  city  treasurer  for  collection.  The  resolution  of  the 
common  council  confirmmg  the  assessment  was  passed  some  time 
iifter  June  6,  1890.  The  plaintiffs'  claim  for  relief  is  based  upon 
the  fact  that  the  common  council  reconsidered  and  subsequently 
postponed  indefinitely  the  resolution  authorizing  the  improvement 
4ind  that,  consequently,  all  subsequent  proceedings  were  invalid. 
If  the  question  as  to  the  l^al  effect  of  tne  action  of  the  common 
<5oancil  in  resolving  to  reconsider  its  former  action  was  still  open 
to  the  plaintiffs,  we  would  be  inclined  to  hold  that  the  resolution 
was,  by  the  adoption  of  the  motion  to  reconsider,  brought  back 
to  the  stage  in  which  it  was  before  the  final  vote  by  which  it  was 
oriffinully  passed.  The  vote  on  the  resolution  was  reconsidered 
And,  consequently,  the  effect  which  it  would  otherwise  have  was 
lost     Jefferson's  Manual,  §  43  ;  Roberts'  Rules  of  Order,  66. 

The  record  shows  that  upon  the  application  of  certain  of  the 

1>roperty  owners  on  the  street,  other  than  the  plaintiffs,  liable  to 
)e  assessed  for  the  improvement,  the  supreme  court  at  special 
lenu  awarded  a  mawdamw^  against  the  executive  board,  command- 
ing it  to  proceed  upon  the  resolution  and  to  award  a  contract  for 
the  performance  of  the  work.  That,  acting  in  obedience  to  this 
command,  the  board  did  award  the  contract  in  accordance  with 
the  provisions  of  the  charter  prescribing  the  powers  and  duties 
of  the  board. 
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The  decision  upon  the  application  for  the  mandamm  was  a 
judgment  of  a  court  of  competent  jurisdiction.  It  adjudged  that 
the  resolution  of  the  common  council  was  in  full  force,  notwith- 
standing the  motion  to  reconsider,  and  that  it  was  the  clear  l^al 
duty  of  the  executive  board  to  proceed  and  let  the  contract.  This^ 
judgment  could  not  thereafter  be  questioned  collaterallj  by  any 
of  the  parties,  nor  any  one  else  who  was  represented  in  this  pro- 
ceeding. They  might  attack  it  directly  by  appeal  or  motion  to 
set  aside,  or  for  a  rehearing,  but  so  long  as  it  remained  unreversed 
and  not  set  aside  it  bound  every  one  who  was  a  paity,  or  repr©-. 
sented,  in  any  subsequent  collateral  action  or  proceeding,  li  M 
quite  clear  that  it  bound  the  property  owners  who  applied  for  the 
writ,  the  executive  board  and  the  city.  The  only  question  i& 
whether  it  bound  these  plaintiflEs  who  were  not  parties  by  name. 
But  the  judgment  of  a  court  of  competent  jurisdiction  will 
sometimes  operate  as  an  estoppel  and  a  former  adjudication 
against  persons  who  were  not  named  in  the  proceeding  and 
wno  were  not  parties  to  the  record  by  name.  It  is  enough  if 
they  were  repjresented  in  the  action  or  proceeding  which  re- 
sulted in  the  judgment,  or  were  entitled  to  be  heara.  When  a 
judgment  is  rendered  against  a  county,  city  or  town  in  its  cor- 
porate name,  or  against  a  board  or  oflScer  who  represents  the 
municipality,  in  the  absence  of  fraud  or  collusion,  it  will  bind 
the  citizens  and  taxpayers.  This  is  upon  the  principle  that  they 
are  represented  in  the  litigation  by  agencies  authorized  to  speak 
for  them,  and  to  protect  their  interests.  Herman  on  Estoppel,. 
Vol.  L,  p.  166;  Clark  v.  Wolf,  29  Iowa,  197  ;  Lyman  v.  Faris, 
53  id.,  498;  Tredway  v.  SUmx  City  <t  F  R  Co.,  39  id.,  663  ;- 
Freeman  on  Judgments,  §  178 ;  Hobbins  v.  Chicago  Ciiy,  4  Wall.^ 
657 ;  S.  C,  2  Black,  418 ;  Preble  v.  Supervisors,  8  Biss.,  858. 

When  a  judgment  is  rendered  by  a  competent  court  awarding 
a  writ  of  mandamus  against  a  board  of  supervisors  or  other 
body  or  officer  having  power  to  audit  claims  against  a  county 
or  other  municipality,  commanding  them  or  him  to  audit  a 
claim  or  demand  against  the  county  or  municipality,  and  it  is 
audited  in  obedience  to  such  command,  the  valiaity  of  the  claim 
cannot  be  questioned  subsequently  by  the  taxpayers  in  any  col- 
lateral action  or  proceeding.  Their  remedy  is  to  appeal  from  the 
judgment  awarding  the  writ  or  move  for  a  rehearing.  So  also  a 
receiver  of  a  corporation,  appointed  in  an  action  by  the  People 
ioT  dissolution,  represents  the  creditors,  and  a  judgment  that 
would  estop  him  estops  them  also.  Herring  v.  N,  Y,,L.Md:  W. 
R  Co.,  105  N.  Y.,  340 ;  7  St  Rep.,  547. 

We  are  not  aware  of  any  reason  for  holding  that  this  principle 
does  not  apply  to  the  plaintiffs  in  this  case.  True  there  is  not. 
a  general  tax,  but  a  special  and  local  assessment  But  it  is  never- 
theless an  exercise  of  the  taxing  power  and  its  validity  as  welJ 
as  the  right  of  the  plaintiffs  to  question  or  assail  it  in  the  courts^ 
rests  on  the  same  principles  as  are  applicable  to  an  assessment  or 
tax  for  general  purposes.  If  the  expense  of  the  improvement 
was  to  be  paid  out  of  the  city  treasury,  there  would  then  be  little 
donbt  that  an  adjudication  upon  an  application  for  a  mandamus^ 
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involving  as  this  did  the  validity  of  the  proceedings  up  to  thdt 
time,  would  have  bound  all  the  taxpayera  Is  the  rule  any  dif- 
ferent when  a  small  part  or  even  the  whole  of  the  expense  is  to 
be  paid  by  the  property  owners  within  a  certain  district  ?  Is  the 
principle  chang^  because  the  area  over  which  the  tax  was  dis- 
tributed is  contracted  ?  The  executive  board  laid  the  matter  on 
the  table,  and,  in  eflfect,  refused  to  act,  treating  the  resolution  as 
rescinded  by  the  common  council.  They  were  brought  into  court 
and  the  very  question  involved  was  whether  the  board  had  au- 
thority to  contract  for  the  execution  of  the  work,  and  the  court 
held  upon  full  agzument  and  against  the  contention  of  the  board 
that  they  had.  The  question  was  whether  they  had  power  under 
the  proceedings  to  malce  a  contract  and  incur  an  expense  which 
was  to  be  paid  by  the  property  owners,  and  it  was  adjudged  that 
they  had  and  that  it  was  their  duty  to  do  so.  When  the  execu- 
tive board  was  before  the  court  on  this  application,  they  i*epre- 
;sented  and  spoke,  not  only  for  themselves  and  the  city,  but  also 
the  propeiiy  owners  who  were  to  be  bound  by  the  contiiict,  and 
whose  property  was  to  be  assessed  for  the  expenditure  which  the 
work  embraced  in  the  contract  involved.  When  the  court  di- 
rected the  board  to  make  the  contract  the  eflfect  of  its  judgment 
was  to  direct  the  imposition  of  a  tax  upon  the  plaintiffs*  prop- 
-erty.  On  that  question  the  plaintiflfe  could  have  been  heard  and 
^n  tbeir  application  were  entitled  to  a  hearing,  and  to  be  made 
parties  to  the  proceeding  and  to  am^al  from  the  decision.  This 
was  a  right  that  no  court  would  nave  denied  to  them  had  they 
-demanded  it  The  Code,  §  452,  provides  that  "  Where  a  person, 
not  a  party  to  the  action,  has  an  interest  in  the  subject  thereof,  or 
in  real  property  the  title  to  which  may  in  any  manner  be  affected 
by  the  judgment,  and  makes  application  to  the  court  to  be  made 
«a  party,  it  must  dii^ect  him  to  be  brought  in  by  the  proper  amend- 
ment'"^   PeopU  V.  Alb,  <k  Ver.  R  R  Co.,  77  N.  Y.  232. 

The  executive  board  in  making  the  contract  and  supervising 
the  work  acted  in  a  certain  sense  as  the  agents  of  the  property 
owners,  Matter  of  Anderson,  109  N.  Y.,  554 ;  16  St  Rep.,  168, 
and,  therefore,  the  judgment  of  the  court  that  the  resolution  of 
the  common  council  was  still  in  force  not  only  bound  the  agents 
but  the  parties  they  represented  as  well.  There  are  cases  where 
an  order  of  a  court,  such  as  an  order  of  confirmation,  is  a  part  of 
the  statutory  proceedings  for  imposing  the  assessment  Such  an 
order,  when  made  upon  the  application  of  the  city  might  not  be 
conclusive  in  all' cases  upon  the  property  owner  as  to  jurisdiction 
or  the  validity  of  the  proceedmg,  especially  where  statutory 
methods  of  review  are  provided.  We  do  not  now  stop  to  point 
out  cases  where  the  principle  we  are  now  considering  would  not 
4ipply.  All  we  hold  now  is  that  it  is  applicable  to  the  facts  of 
this  case.  Granting  that  the  resolution  of  the  common  council 
to  make  the  improvement  was,  in  fact,  rescinded  by  the  motion  to 
reconsider  still  a  competent  court  held  otherwise  in  a  proceeding 
to  which  the  executive  board  was  a  party,  and  that  board  was 
compelled  by  the  judgment  in  that  proceeding  to  make  the  con- 
tract which  they  did.     The  plaintiflfe  looked  on,  neglected  to  in- 
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tervene  in  the  application  for  the  mandamus^  or  to  appeal  from 
the  order  granting  it  They  knew  that  the  contract  was  made- 
and  the  work  on  the  street  in  front  of  their  property  executed  and 
they  have  the  benefits  of  the  same.  They  witnessed  the  proceed- 
ings by  which  the  tax  was  assessed  and  confirmed  and  they  made 
no  resistance  until  the  proceedings  were  completed  and  the  ex- 
pense incurred.  We  think  that  under  such  circumstances  the 
plaintiffs  are  estopped  from  raising  the  question  now  thjt  the  ex- 
ecutive board  was  without  power  to  contract  for  the  work  by 
reason  of  the  motion  to  reconsider  the  resolution  in  the  common 
council.  The  plaintiffs  had  the  statutory  notice  of  all  the  pro- 
ceedings under  the  charter,  and  the  proceedings  before  tlie  court 
were  of  such  a  public  nature  and  they  were  so  connected  with  the- 
interests  of  the  plaintiffs,  that  we  must  assume  that  they  had 
knowledge  of  all  that  tmnspired. 

This  court  has  sanctioned  the  principle  stated  in  Bobbins  v.  Chi- 
cago, 71  U.  S.,657,  that  "  persons  notified  of  the  pendency  of  a 
suit  in  which  they  are  directly  interested  must  exercise  reasonable- 
diligence  in  protecting  their  interests,  and  if,  instead  of  doing  so, 
they  willfully  shut  their  eyes  to  the  means  of  knowledge  which 
they  know  are  at  hand  to  enable  them  to  act  efficiently,  they  can- 
not subsequently  be  allowed  to  turn  around  and  evade  the  conse- 
quences wnich  their  own  conduct  and  negligence  have  superin- 
auced."  Village  of  Port  Jervis  v.  First  National  Bank,  96  K 
Y.,  667. 

In  an  inquiry  with  resj)ect  to  the  binding  force  of  a  former 
judgment  the  term  "  parties  "  includes  nil  who  are  directly  in- 
terested in  the  subject  matter,  and  who  have  a  right  to  make  de- 
fense, control  the  proceedings,  examine  and  cross-examine  wit- 
nesses, and  appeal  from  the  judgment  Bobbins  v.  Chicago,^ 
supra. 

There  is  a  stipulation  in  the  record  by  the  respective  attornejrs 
to  the  effect  that  none  of  the  plaintiffs  were  parties  or  privies  to 
the  proceeding  for  the  wjandamus.  This,  of  course,  was  not  in- 
tended to  bind  the  court  upon  any  question  of  law  arising  upon 
undisputed  facts.  Its  only  effect  is  to  establish  a  fact,  namely, 
that  none  of  these  plaintim  were  parties  to  that  proceeding  by 
name  nor  do  they  stand  in  the  place  of  any  of  the  property  owners 
who  applied  for  the  writ  Tne  legal  conclusions  to  lie  drawn 
from  tne  findings  and  the  proceedings  contained  in  the  record 
were  left  open.  While  we  have  not  feen  able  to  concur  in  rfieir 
reasons  for  the  decisions  given  by  the  courts  below,  yet  we 
think  that  the  judgment  was  right  and  should  be  affirmed,  with 
cost*». 

All  concur.  

In  the  Matter  of  Opening  Lexington  Avenue.      In  re  The 
New  York  Elevated  Railway  Co. 

(Supreme  Court,  GeneraX  Term,  First  Department,  Filed  Februa/ry  18,  189i.) 

1.  Eminent  iK)MAiH—DAMAGii»—BBNBFrrB. 

There  is  no  presumptipn  that  by  taking  away  a  portion  of  a  building  it 
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can  derive  any  benefit  therefrom,  and  that  it  will  be  more  valuable  as  a 
building  after  it  has  been  muUliUed  than  it  was  before. 

%  Sahb. 

Where  a  portion  of  a  building  has  been  taken  the  proper  measure  of 
damage  to  tne  building  is  the  difference  between  the  value  of  the  building 
as  it  stood  before,  and  what  would  be  the  value  of  the  remaining  poriion 
after  the  improvement  had  been  consummated. 

8.  Samb— Report. 

It  is  proper  for  the  commissioners  to  fix  the  valuation  of  the  property 
as  of  the  date  of  their  report.  It  is  impossible  for  them  to  ascertain  what 
it  will  be  at  the  time  the  report  is  finally  confirmed. 

Appeal  from  order  confirming  the  report  of  the  commissioners 
of  estimate  and  assessment 

J.  A.  Deering,  for  app'lts  ;   Carroll  Berry^  for  resp't 

Van  Brunt,  P.  J. — This  is  an  appeal  from  the  order  confirm- 
ing the  report  of  the  commissioners.  And  it  is  claimed  that  the 
proceedings  of  the  commissioners  were  irregular  and  not  in  accord- 
ance with  the  statute,  and  that  the  commissioners  did  not  award 
JQBt,  compensation  to  the  appellanta 

Tlie  first  point  has  already  been  disposed  of  upon  the  appeal 
from  the  order  denying  a  motion  to  vacate  and  set  aside  the  report 
ol  the  commissioners.  And  it  is  only  necessary  to  consider  here 
the  point  last  mada 

It  is  claimed  that  the  commissioners  did  not  make  an  estimate 
of  the  loss  and  damage,  if  any,  over  and  above  the  benefit  and  ad- 
vantage or  of  the  benefit  and  advantage,  if  any,  over  and  above 
the  loss  and  damage  to  the  appellant,  as  required  by  §  970  of 
the  Ck>nsolidation  act 

This  objection  is  founded  upon  the  fact  that  the  commissioners 
made  a  map  or  survey  called  a  damage  map,  upon  which  they 
laid  out  the  parcel  of  land  seventy-five  feet  in  width,  running 
from  Ninety-eighth  to  Ninety-ninth  street,  that  being  the  land  in- 
cluded within  the  line  of  the  street,  and  the  portion  of  the  build- 
ing included  therein;  This  parcel  of  land  they  divided  into  nine 
small  parcels,  and  for  each  made  a  separate  award,  amounting  \x\ 
all  to  $29,248.40.  They  then  made  a  separate  award  for  the 
building,  it  being  partly  situated  upon  said  nine  parcels,  of 
$22,000,  the  awai3  for  land  and  buildings  aggr^ating  $49,248.40. 
They  then  made  a  map  showing  the  land  on  both  sides  of  the 
avenue,  which  they  divided  into  separate  parcels  and  assessed 
each  of  those  parcels  separately. 

The  appellant  claims  that  the  amount  awarded  for  the  separate 
parcels  of  land  and  for  the  building  could  not  represent  the 
actual  damage  to  the  property,  which  should  have  been  con- 
sidered as  a  whole,  for  the  actual  damage  was  the  diflference 
in  value  of  the  entire  property  before  and  after  the  improvement. 

It  appears  from  the  affidavit  of  one  of  the  commissioners  that 
they  considered  the  measure  of  damages,  as  far  as  the  buildings 
were  concerned,  to  be  the  value  of  the  buildings  as  they  stood 
before  and  what  would  be  the  value  of  the  remaining  portion 
after  the  improvement  had  been  consummated. 

This  it  is  claimed  was  a  method  which  would  necessarily  take  into 
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consideration  any  benefit  to  the  remaining  lands  and  structures 
and  be  the  net  damage  to  the  appellant.  This  view,  although 
specious,  has  really  no  foundation  m  fact  There  is  no  presumption 
that  by  taking  away  a  portion  of  a  building  it  can  derive  any 
benefit  therefrom  and  tnat  it  will  be  more  valuable  as  a  building 
aftier  it  has  been  mutilated  than  it  was  before.  The  record  shows 
that  as  to  the  land  the  valuation  proceeded  upon  an  entirely 
different  basis.  The  commissioners  made  awanis  for  the  land 
taken,  and  assessed  the  benefit  upon  the  land  benefited,  and  in. 
the  assessment  of  the  value  of  the  land  taken  the  commissioners 
nowhere  considered  the  benefit  of  the  taking  to  the  remaining 
lands,  and  as  we  have  already  seen  there  is  no  presumption  that 
the  taking  away  of  a  part  of  a  structure  makes  that  which  remains 
more  valuable,  there  does  not  seem  to  have  been  any  error  in  the 
proceedings  of  the  commissioners  in  this  respect. 

The  claim  is  also  made,  that  the  commissioners  erred  in  not 
awarding  the  value  of  the  property  as  of  July,  1890,  when  their 
report  was  finally  presentea  for  confirmation  and  was  confirmed, 
but  that  they  reported  the  value  as  of  the  time  when  they  made 
their  report 

It  is  undoubtedly  true  that  in  proceedings  for  the  opening  of 
streets  the  valuation  to  be  fixed  by  the  commissioners  is  as  of  the 
time  of  the  termination  of  the  proceedings,  and  the  closest  approach 
which  the  commissioners  can  make  to  a  compliance  with  this 
rule  is  to  fix  the  valuation  as  of  the  date  of  their  report  It  is 
impossible  for  the  commissioners  to  ascertain  what  will  be  the 
valuation  of  the  property  at  the  time  the  report  is  finally  con- 
firmed. That  would  be  the  merest  speculation,  and  as  delays  in 
the  confirmation  of  these  proceedings  ordinarily  arise  from  the 
obstacles  placed  in  the  way  by  those  whose  property  is  taken,  no 
great  haraship  seems  to  result 

In  the  case  at  bar  much  of  the  delay  arose  from  the  dilatory 
proceedings  upon  the  part  of  the  appellants. 

We  think,  therefore,  that  the  fact  that  a  considerable  time 
elapsed  from  the  time  the  report  was  originally  made  before  it 
was  confirmed  in  no  way  affects  the  correctness  of  the  valuation 
as  given  by  the  commissionera 

The  order  appealed  from  should  be  aflBrmed,  with  costs. 

O^Brien  and  Lawrence,  JJ.,  concur. 


In  the  Matter  of  Opening  One  Hundred  and  Eighty-First 
Street  between  Tenth  and  Eleventh  avenues.  In  re  Martha 
J.  Fitzgerald. 

{Supreme  Court,  Oeneral  Term,  First  Department,  Filed  February  18, 1892,) 

Eminent  domain — Award— Interest. 

A  report  of  commissioners  and  order  conflrming  the  same  was  opened 
on  application  of  a  properly  owner  who  failed  to  appear  before  the  com- 
missioners \xy  mistake,  on  condition  that  she  stipulate  to  claim  only  the 
value  of  the  land  as  it  existed  at  the  time  of  the  original  assessment. 
HM,  that  she  was  estopped  br  such  stipulation  from  cluming  interest  on 
the  award  made  at  the  reheaiing. 
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Appeal  from  order  confirmiDg  the  report  of  commissionei-s, 
P.  B.  Olneyy  for  app'lt ;  Jno.  P.  Dunn^  for  resp't 

Van  Brunt,  P.  J. — In  April,  1884,  the  corporation  counsel 
gave  notice  of  a  motion  for  the  appointment  of  commissioner  of 
estimate  and  assessment  in  this  proceeding.  In  May  such  com- 
missioners were  appointed.  In  July,  1888,  the  commissioners 
made  and  filed  their  report,  and  no  objection  being  made  thereto, 
in  December,  1888,  the  same  was  confirmed  at  a  special  term  of 
the  supreme  court 

In  and  by  said  report  the  commissioners  awarded  for  the  lands 
within  the  line  of  the  street  to  unknown  ownera  four  dollars  and 
assessed  said  award  and  costs  upon  the  adjacent  property.  In 
January,  1890,  the  appellant  Fitzgerald  gave  notice  of  a  motion 
for  the  opening  of  said  report  and  order  of  confirmation  upon  the 
ground  of  mistake  on  her  part  in  not  appearing  before  the  com- 
missioners; and  that  the  commissioners  be  required  to  make  for 
the  land  owned  by  her  a  substantial  award.  This  application  was 
opposed  upon  the  part  of  some  of  the  proper  owners,  but  was 
granted  on  the  23rd  of  April,  1890. 

An  appeal  was  taken  by  said  property  holders  to  the  general 
term,  and  the  general  term  affirmed  the  order  on  condition  that 
Mrs.  Fitzgerald  would  stipulate  to  claim  only  the  value  of  the 
land  as  it  existed  at  the  time  of  the  original  assessment.  85  St. 
Rep.,  548.  The  reason  for  thus  restricting  the  appellant's  claim, 
as  appears  by  the  opinion  of  the  general  term,  was  because  of  the 
claim  made  upon  the  part  of  the  property  owners,  who  would  be 
assessed  for  the  land  taken,  that  the  granting  of  the  relief  desired 
to  Fitzgerald  would  operate  as  an  injustice  to  them  in  that  the 
property  taken  for  the  improvement  since  the  original  proceedings 
were  commenced  and  the  appraisals  made  had  increased  in  value, 
and  for  such  increase  an  assessment  would  be  levied  upon  them, 
which  they  would  not  have  been  required  to  pay  had  the  mistake 
not  have  occurred.  This  position  the  court  thought  well  taken, 
and  accordingly  as  a  condition  of  granting  the  relief,  and  in  order 
to  avoid  all  question  of  the  power  of  the  court  to  modify  the  order 
in  the  manner  suggested,  and  to  restrict  the  claim  of  the  appellant 
to  the  value  of  the  land  at  the  time  of  the  original  assessment, 
compelled  her  to  stipulate  that  she  would  claim  before  the  com- 
missioners only  the  value  of  the  land  as  it  existed  at  the  time  of 
the  original  assessment,  and  not  its  value  at  the  present  time,  and 
the  appellant  having  given  said  stipulation,  the  order  as  modified 
by  sucn  stipulation  was  affirmed,  without  costs.  An  appeal  was 
taken  from  the  order  of  the  general  term  to  the  court  of  appeals, 
which  was  affirmed  in  April,  1891.  In  June,  1890,  notice  of 
hearing  before  the  commissioners  was  given  hv  the  corporation 
counsel,  and  several  meetings  were  subsequentfy  had  extending 
to  the  30th  of  January,  1891,  at  several  of  which  testimony  was 
taken  as  to  the  value  of  the  land  owned  by  the  appellant  Fitz- 
gerald. 

It  was  claimed  before  the  commissioners  that  Mra  Fitzgerald 
was  not  only  entitled  to  her  award  for  the  value  of  the  land  as 
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it  existed  at  the  time  of  the  original  assessment,  but  to  interest 
upon  the  sama  This  claim  was  rejected  by  the  commission.ens, 
and  they  made  an  award  to  the  appellant  for  the  value  of  the 
land  as  of  the' time  of  the  original  assessment,  and  made  their 
report  accordingly.  Upon  motion  to  confirm  the  report,  objection 
was  made  by  the  appellant  because  of  the  failure  to  allow  inter- 
est; but  notwithstanding  such  objection  the  report  was  confirmed, 
and  from  thw  order  of  confirmation  this  appeal  is  taken. 

It  was  not  the  intention  of  the  general  term  in  opening  the 
proceedings  and  allowing  the  appellant  to  present  her  claim  to  the 
commissioners  that  she  should  recover  anything  more  than  she 
would  have  recovered  had  she  presented  her  original  claim. 

It  was  deemed  by  the  court  that  this  was  the  only  just  dispo- 
sition to  be  made  of  the  proceedings,  and  they,  therefore,  as  the 
condition  of  granting  the  favor  of  allowing  her  to  go  before  the 
commissioners,  required  that  she  should  be  reqjuired  to  stipulate 
to  claim  only  the  value  of  the  land  as  of  the  time  of  the  original 
assessment  This  was  all  that  the  parties  who  were  liable  to  be 
assessed  therefor  should  in  equity  be  called  upon  to  pay.  This 
was  clearly  equitable,  and  the  appellant  accepted  the  condition 
and  made  the  stipulation.  If  she  was  dissatisned  with  its  terms, 
she  need  not  have  accepted  the  sama  The  claim  now  presented, 
that  interest  upon  this  award  should  be  allowed,  certainly  is  not 
in  harmony  either  with  the  stipulation  or  the  order  of  the  court ; 
and  it  certainly  was  not  intended  by  the  court  that  any  such  re- 
covery should  be  bad,  even  if  it  was  possible  that  it  might  be 
had. 

It  is  certain  that  the  adjacent  property  owners  should  not  be 
involuntarily  mulcted  in  the  amount  of  the  interest  upon  this 
award,  and  there  is  no  other  source  from  which  it  could  have 
been  collected,  and  it  was  for  the  purpose  of  preventing  an  in- 
justice of  this  kind  that  the  court  required  the  stipulation  upon 
thepart  of  the  appellant  as  a  condition  of  granting  the  reliet 

We  think,  therefore,  that  the  order  should  be  affirmed,  witli 
costs. 

Lawrence,  J.,  concurs. 


Paul  F.  O'Neill,  Eeep't,  v.  Emory  M.  Van  Tassell,  Applt 

{Supreme  Court,  General  Term,  First  Department,  Filed  February  18,  189iA ' 

Vbicdor  and  purchaser— iNCUMBRANCKft— Party  wall. 

A  contract  for  the  sale  of  real  eatate  recited  that  the  north  wall  was  a 
party  wall  and  bound  the  yendor  to  give  a  deed  free  from  all  incum- 
brances. It  appeared  that  the  south  wall  was  also  subject  to  a  party  wall 
aflpreement,  and  that  the  premises  were  subject  to  payment  ol  a  proportion 
of  the  expense  of  maintaining  an  alley  in  the  rear.  HM,  that  the  prem- 
ises were  subject  to  incumbrances  which  justified  the  purchasier  in 
refusing  to  accept  the  deed. 

Appeal  from  judgment  in  favor  of  plaintiff. 

W.  H,  ArnouXj   for  appUt;   Charles  E,  Miller^  for  resp't 

Lawrence,  J, — On  the  11th  of  February,  1890,  the  defendant 
entered  into  a  contract  with  the  plaintiff,  by  which,  for  the  con- 
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sideratioQ  therein  specified,  he  agreed  to  sell  to  the  plaintiff  two 
certain  lots  of  land  in  the  Eighth  ward  of  the  city  of  New  York, 
together  with  the  buildings*  thereon  erected,  now  known  and 
designated  as  "  Noa  22  and  24  Eenwick  street,"  said  lots,  taken 
together,  being  about  forty -one  feet  in  width  in  front  and  rear  and 
sixty  feet  in  depth.  The  agreement  recites  that  the  northerly 
wall  of  No.  24  was  a  party-wall,  and  the  defendant  agreed  to  ex- 
ecute, acknowledge  and  deliver  to  the  plaintiff  a  proper  deed  for 
the  conveying  and  assuring  to  him,  eta,  the  fee  simple  of  the  said 
premises,  free  from  all  incumbrances.  The  title  was  subsequently 
rejected  by  the  plaintiff,  on  the  grounds  that  the  land  was  de- 
ficient in  quantity ;  second,  that  the  premises  were  subject  to  a 
party-wall  agreement  affecting  the  southerly  wall  of  the  building; 
and,  tinrdy  that  the  premises  were  subject  to  the  payment  of  a 
proportion  of"  the  expense  of  maintaining  an  alley  adjoining  the 
premises  in  the  rear,  and  the  taxes  and  assessments  thereon.  This 
action  was  brought  by  the  plaintiff  to  recover  $500  paid  by  him 
upon  the  execution  of  the  contract,  and  $200t  for  expenses  in  the 
examination  of  the  title.  The  justice  before  ^hom  the  cause  was 
tried  in  his  opinion  states  that  the  objection  that  the  premises,  in- 
stead of  being  about  forty-one  feet  in  front  and  rear,  were,  only 
thirty-nine  feet  and  two  inches  in  width,  would  not  be  sufficient  lo 

{'ustify  him  in  upholding  the  plaintiff  in  rescinding  the  contract ; 
)Qt  he  bases  his  decision  upon  the  ground  that,  as  the  contract 
stated  that  the  northerly  wall  of  No.  24  wais  a  party-wall,  and 
made  no  reference  to  the  fact  that  the  southerly  wall  was  likewise 
a  party-wall,  the  purchaser  was  on  that  ground  warranted  in  re- 

{'ecting  the  title :  and  he  found  as  a  matter  of  fact  that  as,  in  and 
)y  the  terms  of  the  deed  under  which  the  defendant  claims  title, 
and  prior  deeds,  the  premises  in  question  are  subject  to  the  bear- 
ing and  paying  of  the  just  and  equitable  proportion  of  the  ex- 
pense of  maintaining  an  alley  adjoming  saia  premises  in  the  rear, 
and  the  taxes  and  assessments  falling  thereon,  the  premises  were 
burdened  with  a  covenant  which  rendered  the  title  defective. 

We  are  of  the  opinion  that  the  conclusion  which  was  reached 
at  the  special  term  was  correct  This  contract,  like  every  other, 
is  to  be  construed  according  to  the  intent  of  the  parties,  and  it 
seems  perfectljr  obvious  that  by  the  agreement  the  defendant  in- 
tended the  plaintiff  to  understand  that  only  the  northerly  wall  of 
Na  24  Eenwick  street  was  a  party-wall.  If  there  had  been  noth- 
ing said  about  party-walls  on  either  side,  it  is  possible  that  the 
case  of  Hendi-uJca  v.  Stark,  37  N.  Y.,  106,  might  have  been 
deemed  controlling  in  this  case,  although  that  case  in  other  respects 
depended  upon  peculiar  features  which  do  not  exist  in  this  case. 
Here,  however,  the  vendor  has  asserted,  and  the  vendee  has  been 
led  to  believe  from  the  terms  of  the  contract  of  sale,  that  there 
was  only  one  party-wall ;  and  we  think  that  the  plaintiff,  the  ven- 
dee, is  entitled  to  insist  upon  the  terms  of  his  contract  This 
case  more  closely  resembles  the  case  of  Stokes  v.  Johnson,  57  N. 
Y..  678,  than  the  case  of  Hendricks  v.  Stark  Them  the  plaint- 
iff claimed  to  rescind  the  contract  of  sale  on  account  of  the  falsity 
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ia  material  respects  of  the  statements  made  in  the  hand  bill  dis- 
tributed b^  the  defendants,  the  property  having  been  purchased 
at  an  auction  sala  The  language  of  the  hand  bill  was  :  "No.  19 
Fourth  street,  a  substantial,  three-story  frame  house,  with  base- 
ment  and  sub-cellar,  filled  in  with  brick  to  the  roof.  *  *  * 
House,  22  feet  4  inches  by  80  feet ;  lot  22  feet  4  inches  by  76 
feet  The  property  is  finely  located,  *  *  *  is  surrounded 
by  stores,  and  is  rapidly  increasing  in  valua"  Plaintiff  gave  evi- 
dence tending  to  show  that  the  vendor  did  not  own  the  whole  lot 
Eurportipg  to  be  sold,  but  that  the  house  stood  an  inch  and  a 
all  on  land  to  which  the  owner  had  no  titla  The  court  charged 
the  jury  :  "  If  you  find  this  house  did  stand  upon  the  lot  of  some- 
body else  to  the  extent  of  one  and  one-half  inches,  it  was  a  rea- 
sonable ground  of  objection ;  '*  and,  notwithstanding  the  excep- 
tion taken  to  that  charge,  it  was  sustained  on  appeal.  In  that 
case,  as  in  this,  the  vendee  was  misled  by  a  misrepresentation  on 
the  part  of  the  vendor;  in  that  case,  the  misrepresentation  being 
contained  in  the  hand  bill ;  in  this,  in  the  contract  We  think 
that  the  vendor  had  the  right  to  rely  upon  his  contract,  and  that 
we  should  not  compel  him  to  take  a  title  where  one  side  of  the 
premises  has  a  party-wall  which  the  vendee,  it  being  a  covenant 
running  with  the  land,  would  have  to  pay  an  equal  share  of  the 
expenses  of  repairing  and  rebuilding.  It  also  seems  to  us  that 
the  premises  are  subject,  under  the  deeds  which  were  introduced 
in  evidence,  to  the  bearing  and  paying  of  charges  and  an  e(juita- 
ble  proportion  of  the  expense  of  maintaining  the  alley  adjoining 
the  premises  in  the  rear,  and  the  taxes  ana  assessments  falling 
thereon.  The  Messra  Stewart,  the  former  owners  of  the  premises 
in  question  and  of  five  lots  adjacent  thereto,  made  six  deeds,  all 
of  which  contain  the  following  provision:  "Together  with  the 
right  of  passing  through  and  out  of  said  alley,  in  common  with  all 
others  l^ally  entitled  to  such  right,  subject,  nevertheless,  to  the 
paying  and  bearing  of  all  chaises,  and  an  equitable  proportion  of 
the  expenses  of  regulating  and  maintaining  said  alley,  and  of  the 
taxes  and  assessments  falling  thereon." 

We  think,  under  the  authorities,  that  this  right  or  privil^e  was 
for  the  beneiSt  of  the  owners  of  all  the  lots ;  that  they  were  ten- 
ants in  common  thereof,  and  chargeable  with  their  respective 
proportion  of  the  expenses  for  keeping,  repiairingand  maintaining 
the  same.  For  these  reasons  we  are  of  the  opinion  that  the  judg- 
ment of  the  court  below  should  be  affirmed,  with  costa 
Van  Brunt,  P.  J.,  concura 


Caroline  A.  Benjamin,   Resp't,   v.   The  New  York  Elb- 
VATED  Railroad  Co.  et  aL,  App'lts. 

{Supreme  Court,  General  Term,  Firet  Department,  Filed  Februwry  IS,  lS9g,) 

1.   REFKBXirOB— FiNDINtM. 

A  referee  is  not  bound  to  find  as  an  additional  flnding^  of  fact  an  infor- 
ence  whi^  may  be  drawn  from  established  facts  which  he  has  found. 

3.  Railroad— Elevated— Motion  to  strikb  out  answer. 

In  answer  to  a  question  as  to  whether  he  had  obs6r?ed  any  effect  on  hia 
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busiuess  owing  to  the  presenoe  of  the  elevated  road,  a  witness  answered  : 
"Yes,  sir ;  if  the  railroad  was  not  there  1  would  be  taking  $100  a  day 
more  than  I  am  now."  Held,  that  a  motion  to  strike  out  the  answer  as 
not  lesponsive  and  stating  a  conclusion  was  properly  denied,  as  it  was  too 
broad  in  asking  that  the  whole  answer  be  stncken  out. 

Z,  Samb^Evidbngb. 

In  an  action  against  an  elevated  railroad,  evidence  as  to  the  effect  of  the 
road  on  other  premises  in  the  same  street,  although  not  exactly  similarly 
situated  to  those  of  plaintiff,  is  admissible  as  tending  to  corroborate  the 
evidence  as  to  the  manner  in  which  plaintiff's  premises  were  injured  by 
the  maintenance  of  the  railroad. 

Appeal  from  judgment  entered  on  report  of  referea 
J.  G  Thomson^  for  a'pp'lts .    G  O.  Bennett^  for  resp't 

Van  Brunt,  P*  J — This  action  was  brought  by  the  owner  of 
premises  on  Third  avenue  to  restrain  the  operation  of  the  defend- 
ants' elevated  railroad  in  front  thereof,  and  resulted  in  a  judg- 
ment requiring  the  defendants  to  pay  the  sum  of  $1,700  in  ex- 
change for  the  conveyance  of  the  easements  appropriated  by  them, 
and  allowing  the  plaintiff  to  recover  from  the  defendants  $646 
for  past  rental  damages. 

Trie  ground  upon  which  the  appeal  is  based  is  that  the  referee 
erred  in  refusing  to  find  that  the  proximity  of  defendants*  station 
at  Twenty-eighth  street  was  advantageous  to  the  business  poition 
of  the  premises  in  suit  and  produced  a  special  benefit  to  the  same 
for  business  purposes.  The  referee  did  find  that  the  presence  of 
defendants'  station  at  Twenty-eighth  street  brought  a  large  num- 
ber of  oersons  daily  into  Third  avenue  in  the  immediate  neigh- 
borhooa  of  the  premises,  and  increased  the  traffic  on  said  avenue 
at  that  point,  but  refused  to  find,  as  requested,  that  "  the  fact  of 
the  proximity  of  defendants'  said  station  at  Twenty-eighth  street 
to  the  premises  in  suit  is  advantageous  to  the  business  portion  of 
said  premises  and  produced  a  special  benefit  to  the  same  for  busi- 
ness purposea"  And  an  exception  was  taken  to  this  refusal  to 
find. 

We  do  not  see  that  any  error  was  committed  by  the  referee  in 
this  refusal,  as  it  appears  that  the  finding  requested  was  not  one 
of  fact,  but  an  inference  to  be  drawn  from  facts  which  he  had 
already  found. 

We  do  not  understand  that  the  referee  is  bound  to  find,  as  an 
additional  finding  of  fact,  an  inference  which  may  be  drawn  from 
established  facts  which  he  has  found. 

It  is  further  objected  that  the  referee  erred  in  permitting  a  wit- 
ness to  express  his  opinion  as  to  the  number  of  vacancies  in 
houses  on  Third  avenue  as  compared  with  houses  on  streets  and 
avenues  where  there  is  no  railroad. 

Upon  examination  of  the  evidence  we  do  not  think  that  this 
objection  is  well  taken,  in  that  the  witness  did  not  testify  as  to 
his  opinion,  but  gave  evidence  as  to  facts  resulting  from  his 
knowledge  of  the  occupation  of  the  houses  in  the  neighborhood 

It  18  urged  that  the  referee  erred  in  permitting  a  witness  to  tes- 
tify as  to  the  relative  course  of  values  on  Third  avenue  and  on 
other  streets  and  avenue&     In  respect  to  this  objection  it  is  suffi- 
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cient  to  say  that  it  is  not  raised  by  any  exception  taken  upon  the 
trial.  The  testimony  related  particularly  to  the  course  of  values 
on  Lexington  avenue,  and  the  objection  taken  was  upon  the 
ground  that  the  values  upon  Lexington  avenue  were  not  m  issue, 
and  therefore  not  a  proper  subject  of  opinion. 

The  claim  that  is  now  made  for  the  purpose  of  establishing 
error  in  the  rulings  of  the  referee,  viz.  •  that  the  testimony  was 
the  expression  of  the  conclusion  of  the  witness,  and  therefore 
incompetent,  was  not  taken  before  the  referee.  It  cannot,  there- 
fore, be  availed  of  upon  this  appeal. 

The  claim  of  error  in  the  dfenial  of  the  motion  to  strike  out 
the  answer  of  the  witness  as  to  the  amount  of  busmess  he  would 
do  if  the  elevated  railroad  were  not  in  front  of  the  premises  was 
not  well  founded,  because  the  motion  was  too  broad.  The  wit- 
ness was  asked  the  question : 

**  Did  you  observe  any  effect  on  your  business  there  owing  to 
the  presence  of  the  elevated  railroad;  on  your  liquor  business? 
A.  Yes,  sir;  if  the  railroad  was  not  there  on  Third  avenue  I 
would  be  taking  $100  a  day  more  than  I  am  now  " 

The  counsel  for  the  defendants  objected  to  the  answer  as  not 
responsive  to  the  question  and  as  stating  a  conclusion,  and  moved 
to  strike  it  out  The  motion  was  denied,  and  an  exception 
taken. 

It  is  claimed  that  the  witness  ought  to  have  stopped  after  the 
words  "  yes,  sir,'*  anid  that  the  rest  was  a  gratuitous  assertion,  and 
ought  to  have  been  ruled  out  bv  the  referee.  But  tlie  diflBculty 
wiA  the  motion  was  that  it  asked  the  referee  to  strike  out  the 
whole  answer,  and  as  the  result  the  motion  was  rightfully  over- 
ruled. 

Neither  is  the  objection  that  the  referee  erred  in  permitting  a 
witness  to  state  the  reasons  why  he  changed  hisbuilding  to  ahotel 
well  taken. 

It  may  be  that  the  witness*  premises  were  not  exactly  similarly 
situated  to  those  of  the  plaintiff  in  this  action.  But  they  were 
affected  by  the  railroad  operated  by  the  defendant,  and  wei-e  in 
the  same  street,  and  therefore  evidence  as  to  the  effect  of  the  rail- 
road upon  them  tended  to  corroborate  the  evidence  as  to  the 
manner  in  which  the  plaintiff's  premises  were  injured  by  the 
maintenance  and  operation  of  the  defendant  s  railroad. 

We  are  of  opinion,  therefore,  that  the  judgment  appealed  from 
should  be  afl5rmed,  with  costs. 

O'Bbisk  and  Lawrence,  JJ.,  concur. 


William  M.   Averell,  Resp't,   v.   Amzi  L.   Barber  et  aL, 

Deft's. 

{Supreme  Court,  General  Term^  Firet  Department,  Filed  Feburarp  18,  189$,) 

SuBpqwA— Duces  tbcux. 

Where  an  action  brought  against  a  corporation  and  individual  defend- 
ants to  recover  profits  realiz^  by  them  from  the  use  of  patents  which 
reaUy  belonged  to  phiintiff  has  been  dismissed  as  to  the  corporation,  the 
only  question  remaining  is  as  to  the  profits  realize  I  ^y  the  individual  de- 
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fendants.  and  a  subpoena  requiring  the  corporation  to  produce  its  book; 
should  be  vacated,  as  the  cements  of  such  books  coula  have  no  bearing 
on  the  question,  but  only  »hoW  the  secrets  of  the  corporate  business,  with 
which  the  plaintiff  has  uo  concern. 

Appeal  by  the  Barber  Asphalt  Paving  Company  from  fixx 
order  denving  its  motion  to  vacate  a  subpoena  dxices  tecum. 

Wm.  ^V.  Niks  and  II  m.  TI''.  Niles,  Jr.  {A.  S.  Warthingian,  of 
counsel),  for  app'lt;   C  M  Rashmore^  for  resp\ 

Van  Brunt,  P  J. — This  action  was  brought  by  the  plaintiff,  for 
the  benefit  of  the  American  Asphalt  Paving  Company  and  its  stock- 
holders, to  recover  against  the  defendants,  Barber,  McLean,  Lang- 
-don,  the  Barber  Asphalt  Company,  and  others,  certain  lar^e 
profits  realized  by  them  from  the  use  of  certain  patents  in  said 
complaint  alleged,  whicn  rightfully  belonged  to  the  said  American 
Asphalt  Company  After  a  trial  of  the  case  a  decree  was  entered 
vhich  provided,  among  other  things,  that  the  defendants.  Barber, 
McLean,  Langdcn  and  the  Barber  Asphalt  Company,  severally 
iKX^ount  for  and  pay  over  the  profits  made  by  them,  or  either  of 
them,  directly  or  mdirectly,  from  or  by  means  of  the  De  Smedt 
patents,  or  either  of  them,  or  by  means  of  either  of  the  reissues 
thereof,  and  a  referee  was  appointed  in  said  decree  to  take  the  ac- 
count Upon  appeal  to  the  general  term  this  judgment  was  re- 
versed so  far  as  the  Barber  Asphalt  Company  was  concerned,  and 
the  complaint  dismissed  as  to  it  Suosequently  the  plaintiff 
proceeded  with  the  account  before  the  referee,  and  caused  a  sub- 
poena to  be  issued  to  the  Barber  Asphalt  Company  to  produce 
Its  books  and  papers  and  contract  before  the  referea  A  motion 
was  made  to  vacate  this  subpoena,  which  was  denied,  and  from 
the  order  thereupon  entered  this  appeal  is  taken.  This  motion 
fieems  to  have  been  based  upon  two  grounds,  one  of  which  was 
that,  upor.  the  reference,  there  was  no  necessity  for  the  examina- 
tion of  the  books  of  the  company,  and  the  other,  that  the  supreme 
<x>urt  had  no  jurisdiction  of  the  questions  involved  in  this  action. 
Without  considering  the  last  question  mentioned,  we  think  the 
iirst  objection  is  well  taken.  Whatever  might  have  been  the  pro- 
priety of  having  the  books  of  the  Barber  Asphalt  Company  before 
the  referee  had  the  decree  remained  as  originally  entered  by  the 
learned  judge  who  tried  the  case,  that  decree  having  been  re- 
versed so  far  as  that  company  was  concerned,  and  the  action  dis- 
snissed  as  to  it,  the  only  question  remaining?  to  be  investigated  by 
the  referee  was  the  pi-oits  of  Barber,  McLean  and  Langdon,  made 
by  means  of  the  De  Smedt  oatents,  or  either  of  the  reissues 
thereof  With  this  question  tlie  Barber  Asphalt  Company  had 
labsolntely  nothmg  to  do  and  the  secrets  of  their  business  should 
not  be  brought  into  a  controversy  between  the  plaintiff  and  out- 
side parties  and  the  question  as  to  what  contracts  it  had  made, 
or  wnat  profits  it  had  realized,  was  of  no  importance  whatever  in 
the  investigation  of  the-profits  ot  the  detendants  therein  named. 
We  think  that  a  sub|>oena  of  the  description  issued  n  this  case 
was,  under  the  circumstances,  oppressive  in  the  extreme,  and  was 
a  perversion  of  the  process  of  the  law.     The  plaintiff  having  been 
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adjudged  to  have  no  oause  of  action  or  right  to  inquire  into  the^ 
methods  of  business  or  profits  of  the  Baroer  Asphalt  Company, 
an  inspection  of  its  books  could  have  been  sought  only  for  the 
purpose  of  discovering  the  business  of  the  company,  in  which  the 
plaintiflf  had  no  interest 

"We  think  the  order  appealed  from  should  be  reversed,  with 
tfen  dollars  costs,  and  disDursements  of  this  appeal,  and  motion 
granted. 

All  concur. 

William  W.  Averell,  Resp't,  v.  Amzi  L.  Barber  et  aly  App'lts. 

{Supreme  Court,  General  Term,  Firet  Department,  Filed  February  18,  lS9X,y 

XonONS  AND  ORDERS— KeARGUMENT. 

A  motion  for  reargument  of  a  motion  previously  denied  is  properly- 
made  at  a  suecial  term  fur  the  hearing  of  non-enumerated  motions  ;  and 
Ihe  fact  that  the  justice  who  decided  the  original  motion  does  not  happen 
to  preside  will  not  justify  either  a  denial  or  dismissal  of  the  application. 
The  proper  course  in  such  case  is  to  refer  the  application  to  Uie  justice 
who  heard  the  original  motion,  or  defer  its  hearing  until  he  presides  at 
special  term. 

(Van  Brunt,  P.  J.,  dissents.) 

Appeal  from  order  of  special  term  denying  motion  for  reargu- 
ment  and  resettlement  of  a  previous  order. 

Wm,  W,  Niles  and  Wm,  W.  Niles,  Jr.,  {A.  &  Worthington^  of 
counsel),  for  app'lts ;  C.  jE  Rushmore,  for  resp't 

Barrett,  J. — I  am  unable  to  concur  with  the  presiding  jus- 
tice ill  the  conclusion  arrived  at  upon  this  appeal.  The  motion 
for  a  reargument  was  properly  made  at  the  regular  special  term 
for  the  hearing  of  non-enumerated  motions.  There  was  no  other- 
term  for  which  it  could  properly  be  noticed.  The  fact  that  the 
learned  justice  who  decided  the  original  motion  did  not  happen 
to  preside. when  the  motion  for  a  reargument  was  brought  on  did. 
not  justify  either  a  denial  or  a  dismissal  of  the  application.  ,  I  en- 
tirely agree  that  the  application  should  not  have  been  entertained 
by  the  learned  justice  who  then  did  preside  (for  the  reasohs  well 
stated  by  the  presiding  justice),  but  that  was  no  reason  why  the 
applicant  should  be  refused  the  hearing  to  which  he  was  entitled.. 
He  was  not  applying  to  any  particular  justice,  but  to  the-  court,, 
and  his  application  should  not  have  been  denied  or  dismissed  be- 
cause the  justice  who  should  properly  have  heard  him  did  not 
happen  to  be  sitting.  The  proper  course  would  have  been  to 
refer  the  application  to  the  justice  who  decided  the  original  mo- 
tion sought  to  be  reargued,  or  to  defer  the  hearing  until  that  jus- 
tice should  preside  at  the  regular  special  terra  for  the  hearing,  of 
non-enumerated  motiona  The  order  appealed  from  should  there- 
fore be  reversed,  with  costa 

Andrews,  J.,  concurs. 

Van  Brunt,  P.  J.  (dissenting) — The  order  mentioned  in  the- 
opinion  handed  down  herewith  in  the  case  of  the  same  title,  hav- 
ing been  entered,  a  motion  was  made  by  the  defemlants  to  the 
special  term  for  a  reargument  of  this  motion  or  to  vacate  or 
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modify  or  resettle  said  order,  which  motion  being  heard  was  de- 
nied, with  ten  dollars  costs,  On  the  groand  that  the  motion  w^ 
made  before  and  the  order  signed  by  another  justice,  and  that 
this  motion  should  have  been  made  blefore  him.  And  from  such 
•order  this  appeal  is  taken. 

The  fact  that  the  order  sought  to  be  vacated,  modified  or  re- 
isettled  was  made  by  another  justice  did  not  authorize  a  denial  of 
the  motion  for  rearguaienL  But  it  was  eminently  proper  that 
-,such  a  motion  should  have  been  dismissed,  because  it  is  not  a 

Eractice  to  be  encouraged  to  permit  motions  which  have  been 
card  and  disposed  of  by  the  court  when  held  by  one  justice  to 
be  renewed  and  reargued  when  the  court  is  held  by  another  jus- 
tice. It  is  not  proper  to  permit  an  appeal  from  one  special  term 
to  another.  The  appellate  court  is  tne  general  term,  and  parties 
should  be  remitted  to  that  tribunal  if  they  feel  aggrieved  oy  the 
orders  made  at  the  special  term. 

There  is  business  enough  to  be  done  by  the  justice  holding  ihe 
branch  of  the  special  term  which  is  devoted  to  the  hearing  or  mo- 
tions without  his  being  compelled  to  hear  rearguments  of  motions 
which  have  already  been  disposed  of. 

We  think,  therefore,  that  the  order  of  Mr.  Justice  O'Brien 
sliould  be  modified  by  dismissing  the  motion  instead  of  denying  it, 
and  as  so  modified  affirmed,  wiui  ten  dollars  costs  and  disburse- 
jnents. 

Order  reversed,  with  costs. 


Benajaii   M.  Martin,  Eesp't,  v.  The  Manhattan  Eailway 
Co.  ei  aly  App*lta 

iSupreme  Court,  General  Term,  First  Depct/rtment,  Filed  FebrtLO/ry  18,  lS9t.) 

1.  Railroad — Elevated — Damages. 

In  an  action  against  an  elevated  railroad  damages  to  the  rental  value 
of  plaintiff's  premises  cannot  be  recovered  for  a  longer  period  than  six 
years  prior  to  the  commencement  of  the  acti<»i. 

2.  Same. 

Nor  can  rental  damages  be  allowed  for  a  period  during  which  an  old 
building  on  the  premises  was  being  removed  and  a  new  one  erected  in  its 
stead,  afi  plaintiff  during  such  period  could  not  have  leased  it  and  henoe 
could  not  have  suffered  any  actual  loss  of  rent. 

Appeal  from  a  judgment  ia  favor  of  the  plaintiff,  recovered 
after  a  trial  at  special  tenn. 

Julien  T.  Davies  and  A.  0.  Toumsendy  for  app'lts ;  K  W.  Tyhr^ 
for  resp't 

Andrews,  J. — The  rental  damages  allowed  in  this  action  were 
:$2,661.59,  and  the  fee  damage  was  fixed  at  $5,600. 

We  think  there  was  an  error  in  fixing  the  rental  damages  which 
requires  a  reversal  of  the  judgment 

Tlie  action  was  commenced  on  September  17,  1889,  and  rental 
<lamages  could  be  recovered  in  this  action  for  a  period  of  six 
years  only  immediately  prior  to  that  date.  Cornell  v.  N.  Y.  S 
'Man,  R  Cos.  37  St  Eep.,  624;  HamiUon  v.  N.  T.  El  R  Co.,  5% 
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Superior  Cl,  22 ;  80  St  Rep.,  17 ;  Kearney  v.  Manhattan  H.  Co., 
14  St  Rep.,  854 

Such  rental  damages  were  allowed  from  March  19,  1883,  the 
date  when  the  plaintiflE  purchased  the  property,  and  they  should 
have  been  allowed  from  September  17,  1883,  only. 

We  also  think  it  was  error  to  allow  rental  damages  for  the 
■period  during  which  the  old  building  was  being  pulled  down,  and 
the  present  building  was  being  erected.  Such  rental  daroiiges 
have  been  refused  in  several  cases  not  yet  reported,  but  which 
are  cited  upon  the  brief  of  the  appellant  s  counsel ;  and  under  the 
doctrine  laid  down  by  the  court  of  appeals  in  the  catie  of  TaJIman 
v.  MetropolUan  R  Co.,  121  N-  Y.,  119 ;  80  St  Rep.,  491,  it  is- 
clear  tliat  sucb  damages  should  not  be  allowed.  In  that  case  the- 
court  said  "  He  can  recover  only  the  damages  he  sustains  from  day 
to  day,  or  from  month  to  month,  or  from  year  to  year  in  the  use 
of  his  lots ;  and  the  question  to  be  determined  in  such  action  is  r 
How  much  has  the  rental  or  usable  value  of  the  lots  beea 
diminished  by  the  construction,  maintenance  and  operation  of  the 
railroad  ?  As  a  basis  for  estimating  the  damages  the  lots  must  be- 
taken as  they  are  used  during  the  time  embraced  in  the  action, 
and  .the  plaintiff's  recovery  must  be  confined  to  the  diminished 
rental  or  usable  value  of  the  lots  just  as  they  were." 

The  evidence  in  this  case  shows  that  the  old  building,  which 
was  on  the  lot  when  the  plaintiff  purchased  the  property,  was  re- 
moved, and  the  construction  of  the  building  now  on  the  lot  was 
commenced  in  the  summer  of  1883.  The  new  building  was 
finished  sometime  during  the  winter  of  1883-4,  and  during  the 
period  while  it  was  being  erected  it  could  not  have  bee.n  leased 
and  the  plaintiff  could  not  have  suffered  any  actual  loss  of 
rent 

It  is  suggested  by  the  plaintiff's  counsel  that,  if  the  objections- 
taken  to  the  amount  of  rental  damages  should  be  sustained,  the 
excessive  amount  could  be  ascertained  by  computation,  and  de- 
ducted from  the  judgment,  and  thus  the  necessity  of  a  new  trial 
be  avoided.  This,  perhaps,  might  be  done  with  reference  to  the- 
amount  awarded  for  the  period  from  March  19, 1883,  to  September 
17, 1883*,  but  we  cannot  undertake  to  determine  from  the  evidence- 
in  the  case  just  what  amount  should  be  deducted  for  the  period 
occupied  by  the  removal  of  the  old  building  and  the  erection  of 
the  new  ona 

The  judgment  should  be  reversed  and  new  trial  ordered,  with 
costs  to  defendants  to  abide  the  event 

Van  Brunt,  P.  J.,  and  Barrett,  J.,  concui; 


Isaac  K  Cohn  ei  at,   Ex'rs,   Resp'ts,   v.   Louis  Beckhardt, 

Applt 

(Supreme  Court,  OenertU  Term,  First  Department,  FUed  FAruary  18,  1892.) 

PLBADmo— Money  had. 

The  complaiiit  alleged  that  defendant  was  employed  as  agent  to  collect 
money  by  plaintiffs'  testator:  that  he  oollect«d  it  "and  wrongfully  and  un- 
lawfully wholly  refused,  failed  and  neglected  to  pay  the  same  or  any  part 


Digitized  by  VjOOQIC 


Sup.Ct]  CoHN  €t  al  V.  Beckhardt.  545 

thereof  to  said"  testator,  "although  the  same  was  demanded,  but  wholly- 
misappropriated  and  misapplied  the  said  sum  to  his  own  use."  ilM^ 
that  the  complaint  was  not  one  in  tort,  but  simply  for  money  had  and  re- 
c;;ived;  that  the  latter  words,  alleging  a  misappropriation,  were  a  mere 
statement  of  a  legal  conclusion,  and  could  be  treated  as  surplusage. 

Appeal  from  judmient  in  favor  of  plaintiffs. 

L.  L.  Van  Allen,  tor  app'lt    Benno  Loemy^  for  resp'ts. 

Patterson,  J. — The  real  question  in  this  case  is  as  to  whether 
the  complaint  is  one  in  tort  purely  and  simply  or  one  for  money 
had  and  received.  Tho  action  was  brought  by  the  executor  and 
executrix  of  one  Cohn,  who,  during  his  lifetime,  had  employed 
the  defendant  to  collect  from  one  Godfrey  Fischer  a  certain  sum. 
of  money.  Apart  from  the  formal  allegations,  the  complaint  seta 
forth  that  the  defendant,  as  agent,  being  employed  to  collect  the 
money,  did,  on  the  9th  day  of  November,  1887,  so  collect  it,  "and 
wrongfully  and  unlawfully  wholly  refused,  failed  and  neglected 
to  pay  the  same,  or  any  part  thereof,  to  the  said  Cohn,  although 
the  same  was  demanded,  hut  wholly  misappropriated  and  mis- 
applied the  said  sum,  etc.,  to  his  own  use,"  and  judgment  is  asked 
for  the  specific  amount  and  interest 

In  the  answer  the  employment  and  collection  of  the  amount 
are  admitted,  but  it  is  set  up  that  at  the  time  of  the  original  em- 
ployment the  defendant  was  to  receive,  as  compensation  for  his 
services,  twenty-five  per  cent  of  the  amount  of  the  claim,  and  that 
afterwards  it  was  agreed  between  Cohn  and  the  defendant  the 
compensation  of  the  latter  should  be  increased  to  fifty  per  cent  of 
the  claim. 

On  the  trial  the  plaintiff  introduced  the  mere  formal  proof 
showing  the  right  of  the  plaintiffs  as  the  representatives  of  Uohn 
to  sue  and  rested.  Thereupon  a  motion  was  made  to  dismiss  the- 
complaint,  which  was  denied.  The  defendant  was  then  put  upon 
the  stand  and  was  asked  certain  questions  as  to  the  agreement  be- 
tween himself  and  Cohn,  which  were  properly  excluded,  and 
nothing  being  shown  as  to  the  substance  of  the  defense  the  court 
directed  a  verdict  for  the  plaintiff  for  the  full  amount  claimed. 

The  contention  of  the  defendant  is  that  there  was  a  total  failure 
of  proof  of  the  cause  of  action  alleged  in  the  complaint,  and  that 
either  the  complaint  should  have  been  dismissed,  or  the  defend- 
ant allowed  to  go  to  the  jury  "on  the  question  of  embezzlement" 
But  as  we  look  at  this  complaint  the  gist  of  the  action  is  not  the 
"misappropriation  and  misapplication''  of  the  money  collected, 
but  the  not  paying  it  over.  It  is  true  the  words  referred  to  are 
coupled  witn  the  general  statement  of  facts  fend  characterize  the 
conduct  of  the  defendant;  but  are  they  really  the  prround  of  the 
action  ?  Is  the  defendant  sued  for  the  misappropriation  of  the 
money  or  for  not  paying  it  over  after  demand,  ana  are  the  words 
"  misappropriated  and  misanplied  to  his  own  use ''  anything  more 
than  a  mere  statement  of  a  le^l  conclusion  which  necessarily  fol- 
lows in  every  case  where  a  person,  after  demand,  retains  money 
belonging  to  another  and  which  ex  ceguo  ei  bono  he  should  have  re- 
St.  Rep.,  Voi.  XLIV.        69 
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stored  on  demand,  having  no  excuse  for  retaining  it.  The  words 
Above  quoted  are  merely  surplusage. 

There  is  nothing  alleged  that  the  defendant  received  the  money 
in  a  fiduciary  eapacitj^.  That  may  possibly  be  inferred  on  the 
;same  ground  on  which  it  is  true  that  every  agent  to  receive 
money  for  another  necessarily  acts  in  a  fiduciary  capacity ;  but 
that  inference  does  not  make  a  person  liable  ex  delicto  unless  aver- 
ments are  contained  in  a  complaint  showing  that  the  whole  inten- 
tion and  purpose  of  the  action  is  to  hold  the  defendant  strictly 
and  absolutely  for  Jiis  wrong  and  not  on  his  mere  legal  obligation 
to  pay  money  he  should  not  detain  from  its  real  owner.  If  a 
:suit  is  brought  for  the  non-payment  of  a  promissory  note  and  it 
should  be  alleged  in  the  complaint  that  the  defendant  fraudu- 
lentlv  and  with  intent  to  cheat  the  plaintiff  refused  to  pay,  it 
would  scarcely  be  supposed  that  such  an  allegation  would  indi- 
cate that  the  action  was  in  tort 

What  the  defendant  in  this  case  omitted  to  do  was  to  pay  over 
the  money  collected  on  demand,  and  it  is  settled  in  this  state  by 
Authority  that  where  an  agent  or  one  who  may  be  assumed  to  have 
been  acting  in  a  fiduciary  capacity  does  not  pay  over  money  he 
is  not  necessarily  to  be  held  liable  in  tort  for  not  paying  it  over, 
and  that  even  in  a  suit  for  an  admitted  balance  due  after  an  ac- 
counting, the  plaintiff  adds  nothing  to  his  cause  of  action  on  the 
express  or  implied  promise  to  pay  oy  asserting  that  the  defendant 
has  converted  the  money  to  his  own  use.  SegeJken  v.  Meyer^  94 
N.  Y.,  474.  The  words  above  quoted  from  the  complaint  in  this 
action  are  tantamount  to  an  immaterial  averment  that  the  defend- 
ant converted  the  money  to  his  own  usa 

The  learned  judge  at  the  circuit  took  the  right  view  of  the 
pleadings  and  correctly  excluded  the  testimony  offered  by  the 
•defendant,  and  the  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concur. 

In  the  Matter  of  Alexander  Avenue. 
^Supreme  Court,  Genial  Term,  First  Department,  Filed  Februa/ry  18, 1899,) 

1.  MUNICEPAL  COKPORATION8— StBEET  OPKNINO  —  DePOT  OUOUKDS  — RIQHT8 

OF  crrr. 

Land  owned  by  a  railroad  company,  originally  acquired  by  purchase, 
and  not  by  condemnation  prooeedinga,  and  used  for  terminal  fadlities 
within  city  limits,  may  be  taken  for  street  purposes  by  the  city  without 
aid  from  special  legislation. 

H.  Same. 

Section  957  of  the  consolidation  act  which  provides  that  no  streets,  not 
laid  out  before  May  28,  1878,  shall  be  constructed  through  or  upon  depot 
grounds  within  certain  wards,  unless  by  consent  of  the  company,  is  a 
dear  recognition  of  the  city's  riffht  in  respect  to  streets  hiid  out  prior  to 
that  time  to  open  them  through  depot  grounds. 

d.  Sake — Land  ukdbb  water. 

By  §  1.  chapter  604.  Laws  of  1874.  conferring  upon  the  oommlssloiiew 
of  the  department  of  public  parks  the  exclusive  power  to  lay  out  streets, 
etc.,  in  the  city  of  New  York,  over  lands  belonging  to  the  state,  the  dty 
has  power  in  hvini?  out  streets  to  take,  upon  proper  condemnation  pr^ 
ceeduig«^.  land  Ivine  under  water  outside  the  exterior  line  established  by 
:aw  at  the  line  of  solid  filling  and  belonging  to  the  state. 
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4.  Sams— BuLXHBADS— No  special  award  op  damages. 

Where  land  along  a  river  is  taken  for  street  purposes,  the  award  of  dam- 
ages for  the  land  will  include  the  bulkhead  rights  thereon,  as  they  are 
mere  appurtenances  to  the  land. 

5.  Same—Assessment  proportioned  to  benefit. 

Where  lands  of  the  railroad  company  alone  receive  a  new  frontage  by  the 
opening  of  the  street,  they  are  properly  assessed  with  a  greater  proportion 
of  the  expense  than  the  other  adjacent  property. 

d.  Same— Section  990,  consolidation  act— Streets  of  first  ci^bs  ex- 
cbptbd. 

Section  990  of  the  New  York  consolidation  act  does  not  apply  to  proceed- 
ings to  open  streets  of  the  first  class;  that  is,  streets  needed  for  the  conve- 
nience of  the  general  public. 

Appeal  from  order  confirming  report  of  commissioners  of 
estimate  and  assessment 

ff.  K  Anderscm,  for  app'lt ;   C.  Berry,  for  resp't. 

Van  Brunt,  P.  J. — The  Harlem  River  &  Portchester  Railwajr 
Ca,  some  twenty  years  ago,  acquired  a  large  tract  of  land  bj 
parcbase,  chiefly  between  high  and  low  water,  upon  the  northerly 
side  of  Harlem  river.  The  land  under  water  had  been  filled  in 
and  a  bulkhead  constructed  along  the  entire  front,  extending  sev- 
eral hundred  feet  upon  the  Harlem  river,  and  the  land  appropri- 
ated by  said  railroad  for  its  business. 

It  appears  that  prior  to  the  commencement  of  these  proceed- 
ings Alexander  avenue  had  been  informally  opened  from  Third 
avenue  to  the  premises  of  the  appellant,  and  that  this  proceeding 
was  commenced  for  acquiring  the  title  to  said  avenue  and  opening^ 
the  same  from  Third  avenue  to  the  Harlem  river,  the  said  avenue 
having  been  designated  as  a  first  class  street  by  the  department 
of  public  parks,  and  in  the  proceeding  the  land  to  be  taken  waa 
specifically  and  expressly  aescribed.  Such  proceedings  were 
thereupon  had  that  commissioners  of  estimate  and  assessment 
were  appointed  who  made  their  report,  and  upon  a  motion  to  con- 
firm the  report  objections  were  filed  in  reference  to  the  method  of 
assessment,  and  also  upon  the  ground  tliat  certain  bulkhead  rights. 
were  not  valued,  and  certain  property  was  taken  and  assessments 
laid  therefor  which  should  not  have  been  included  in  the  assess- 
ment    These  objections  being  overruled,  this  appeal  was  taken. 

It  is  now  urged  that  these  proceedings  were  ultra  vires  the- 
mayor,  aldermen  and  commonalty  without  some  act  authorizing 
the  laying  out  of  such  avenue  through  the  premises  of  the  object- 
ors, because  the  land  had  been  appropriated  for  terminal  facilities 
in  connection  with  the  railroad,  to  be  used  as  a  depot  for  the  land- 
ing of  passengers  and  freight  and  for  the  transportation  of  passen- 
gers and  f reignt  therefrom. 

Upon  an  examination  of  the  record  we  fail  to  find  that  this^ 
objection  to  the  proceedings  was  in  any  way  made  a  part  of  this. 
record  prior  to  the  time  of  this  appeal. 

It  is  not  stated  among  the  objections  filed  to  the  ^confirmation 
of  the  report  It  does  not  appear  to  have  been  urged  at  the  time- 
of  Ae  appointment  of  the  commissioners,  and  might  very  well  be 
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held  tx)  be  waived  under  the  rule  laid  down  in  Be  Cooperj  93 
N.  Y.,  507. 

But  if  this  be  not  so,  the  land  owned  by  the  railroad  company 
was  originally  acc[uired  by  purchase  and  not  by  condemnation 
proceedings,  and  is  now  held  under  such  purchase  in  fee  simple 
absolute,  and  may  be  devoted  by  it,  if  it  sees  fit,  to  any  use  it  may 
desire  in  the  same  way  as  would  a  private  individual 

Besides,  in  §  957  of  the  consolidation  act  it  is  provided  that  no 
i^treet  flot  laid  out  before  May  23,  1873,  shall  be  constructed 
through  or  upon  the  depot  or  station  grounds  of  any  railroad  or 
branch  of  the  same  then  operated  by  steam  power  within  the  said 
wards  (Twenty-third  and  Twenty-fourth),  unless  with  the  consent 
-of  said  railroad  company.  This  is  a  cle^r  recognition  upon  the 
part  of  the  legislature  of  a  riglit  in  the  city  in  respect  to  thoee 
streets  laid  out  prior  to  Mav  23,  1873,  to  open  Uiem  through 
-depot  or  station  grounda  And  if  any  express  legal  authority 
were  needed  it  seems  to  be  found  in  this  enactment,  the  avenue 
in  question  being  laid  out  before  the  period  named. 

It  is  also  urged  that  the  commissioners  erred  and  the  proceed- 
ing is  illegal  in  that  there  is  embraced  in  the  land  for  which 
-awards  were  made  land  which  does  not  and  cannot  form  part  of 
-said  street,  but  is  a  part  of  the  Harlem  river,  outside  of  the  ex- 
terior line  established  by  law  at  the  line  of  solid  filling,  land  Wing 
under  water  and  belonging  to  the  People  of  the  state  of  New  York, 
over  which  neither  the  mayor  nor  any  party  representing  the 
mayor,  etc.,  has  jurisdiction. 

it  is  conceded  in  the  objection  that  the  land  in  question  be- 
longs to  the  People  of  the  state  of  New  York,  and,  therefore, 
they  have  clearly  the  right  to  authorize  the  taking  of  any  such 
land  for  the  purposes  of  a  street 

By  chapter  604  of  the  Laws  of  1874,  §  1,  the  commissioners 
of  the  department  of  public  parks  have  conferred  upon  them  the 
exclusive  power  to  lay  out,  survey  and  monument  all  streets, 
roads,  avenues,  public  squares  and  places  embracing  the  locus  in 
question.  Now  if  the  department  of  public  parks  had  the  power 
conferred  upon  them  by  the  People  of  the  state  of  New  York  to 
lay  out  a  street  over  this  land  belonging  to  the  state,  it  certainly 
was  clearly  intended  that  upon  proper  proceedings  being  taken 
«uch  laying  out  might  be  made  effectual  by  condemnation  of  the 
land ;  §  963  of  the  consolidation  act  expressly  authorizing  the 
mayor,  etc.,  to  acquire  the  land  of  any  person  or  persons  or  body 
politic  or  coi-porate. 

It  would  appfear,  therefore,  that  there  was  ample  authority  for 
the  proceeding. 

It  is  said  in  the  brief  of  the  counsel  for  the  respondent  that 
the  title  of  this  land  has  been  conveyed  to  the  mayor,  eta  We 
do  not  find  any  evidence  of  this  fact  in  the  record,  but  that  seems 
to  be  immaterial  in  view  of  the  condition  of  the  legislation. 

It  is  further  urged  that  -the  commissioners  awaraed  nothing  to 
the  appellant^for  its  bulkhead  rights.  But  it  appears  from  the 
evidence  that  an  award  was  made  for  all  the  land  which  was 
taken,  and  the  bulkhead  rights  were  mere  appurtenances  to  the 
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land  which  abutted  upon  the  bulkhead  and  gave  such  land  its 
value  for  which  compensation  has  been  mada 

It  is  also  urged  that  the  assessment  for  benefit  on  the  lands  of  the 
•objectors  is  wholly  and  greatly  disproportionate  in  amount  to  the 
assessments  laid  on  lands  similarly  situated,  so  much  so  as  to 
work  serious  injustice,  which  the  appellate  court  should  cure.  As 
already  stated,  the  avenue  in  question  had  been  opened  informally 
for  a  considerable  portion  of  its  length  and  no  awards  (except  a 
nominal  one  of  one  dollar)  were  made  for  the  land  included  in 
the  limit  until  it  reached  the  premises  of  the  appellant  There- 
upon a  substantial  award  was  made  to  the  appellant  for  the  land 
which  had  been  taken  and  this  award  was  assessed  back  on  the 
other  land  owned  by  them,  because  it  was  the  only  property  which 
received  the  benefit  of  a  new  frontage,  all  the  other  property  pos- 
sessing a  frontage  upon  the  existing  avenue  for  the  taking  of  the 
land  in  which  it  is  fair  to  presume  they  had  contributed. 

It  further  appears  that  m  the  making  up  of  their  assessment 
the  commissioners  assessed  in  the  first  place  the  costs  and  ex- 
penses of  the  proceedings,  exclusive  of  the  awards  for  lands  and 
buildings,  at  so  much  per  lineal  foot  throughout  the  entire  extent 
of  the  avenue  from  the  Harlem  river  to  Third  avenue. 

They  then  assessed  one-third  of  the  awards  made  for  tiie  build- 
ings upon  the  city  and  the  remainder  they  apportioned  upo«n  the 
property  benefited  throughout  the  entire  extent  of  the  avenue. 
They  then  upon  the  property  benefited  in  each  block  assessed  the 
amount  of  the  awards  for  the  land  taken  for  the  avenue  in  that 
block.  Thus  each  lot  paid  for  half  the  street  in  front,  and  the 
•land  upon  the  whole  avenue  paid  the  other  expenses  of  the 
.proceeding. 

The  claim  that  the  opening  of  the  avenue  to  the  river  was  a 
benefit  to  the  other  property ,  and  that,  therefore,  it  should  be 
assessid,  has  no  foundation  in  fact ;  because  if  the  whole  avenue 
had  been  opened  from  Third  avenue  to  the  river,  and  awards  had 
been  made  for  the  land  for  the  whole  of  the  avenue,  the  result  to 
this  appellant  would  have  been  precisely  the  same,  its  prop- 
erty deriving  benefit  as  well  as  tne  other  property  along  the 
avenua 

It  is  also  urged  that  the  court  erred  in  confirming  the  report 
Jigainst  the  objection  of  a  majority  of  the  persons  who  appeared 
by  the  report  to  be  interested.  This  objection  is  founded  upon 
§  990  of  the  consolidation  act,  which  it  is  claimed  directs  that  in 
such  case  the  court  shall  order  the  proceedings  to  be  discontinued. 

It  seems  to  us  that  this  objection  cannot  prevail ;  and  that  an 
-examination  of  the  legislation  upon  this  subject  shows  that  it 
was  not  the  intention  of  the  legislature  to  permit  the  discontin- 
uance of  the  proceedings  to  open  avenues  of  this  character.  Sec- 
tion 678  provides  that  where  maps  or  plans  are  prepared  and 
filed  in  accordance  with  the  provisions  of  the  preceding  section, 
the  Department  of  Public  P«rks  shall  designate  each  street, 
nvenue,  or  road  as  belonging  to  one  of  three  classes.*  A  street  of 
the  first  class  should  be  such  as  in  the  judgment  of  the  commis- 
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sioners  is  or  may  be  Deeded  for  the  convenience  of  the  general 
public  either  as  a  main  route  of  travel  or  for  drainage. 

Streets  of  this  class  may  be  opened  by  the  board  or  department 
of  the  city  government  having  control  of  such  avenue  whenever 
in  their  opinion  the  interests  of  the  public  demand  sucii  opening. 
Streets  of  the  second  and  third  class  are  to  be  opened  at  the  option 
of  the  owners.  And  it  is  evident  that  it  is  to  these  two  classes  that 
§  990  referred  to,  proceedings  to  open  which  may  be  discontinued 
where  a  majority  m  amount  of  the  owners  object  to  further  pro- 
ceedings. But  it  would  be  idle  to  give  power  to  the  department 
of  public  parks  to  open  a  street  of  a  certam  character  whenever  in 
their  opinion  the  interests  of  the  public  demand  such  opening,. 
and  to  compel  the  discontinuance  of  the  proceedings  upon  the  od- 
jection  of  the  property  owners.  The  object  of  classifying  these 
streets  was  to  give  notice  as  to  the  streets  which  it  was  claimed  by 
ihe  department  of  public  parks  were  needed  for  the  convenience 
of  the  general  public ;  ana  that  as  to  such  streets  there  should  be 
an  absolute  power  to  open  whenever  in  their  opinion  the  interests- 
of  the  public  demanded  such  opening. 

We  think,  therefore,  that  no  error  was  committed  in  the  order 
confirming  the  report  and  the  same  should  be  affirmed,  with  costs. 

O'Brien  and  Lawrence,  JJ.,  concur. 


John  McClave,  Eesp't,  v.  Simon  Stkrnb,  App'lt 

{Supreme  Court,  Oenerai  Term,  First  Department,  Filed  February  18,  189t,y 

1.  MoRTOAGK— Assignment— Evidence  op  considebation. 

J.  conveyed  certain  premises  to  S.,  subject  to  a  mortgage  ;  thereafter  aa 
action  was  begun  to  foreclose  the  same,  and  J.  purchai^  it  for  $8,216.50. 
Subsequently  he  gave  it  to  McG.  and  plaintiff,  to  collect  for  him,  they  to 
repay  him  the  amount  paid  out  to  protect  himself,  and  the  balance,  if  any^ 
to  be  divided  between  themselves.  It  appeared  that  McG.  subsequently^ 
procured  J.  to  assign  the  mortgage  to  B.,  the  consideration  expressed  be- 
ing $2,000  ;  tliat  defendant  gave  McG.  his  check  for  $2,000,  and  he  paid 
the  proceeds  to  J.;  that  B.  afterwards  assigned  the  mortgage  to  defenaant 
without  consideration.  The  mortgage  was  redeemed  by  payment  of 
$5,697.f50,  and  the  court  directed  that  defendant  be  repaid  the  $2,000. 
Plaintiff  brought  suit  to  recover  one-half  that  amount  as  a  balance  orer 
the  amount  due  J.  Held,  that  the  court  erred  inlying  Judgment  for  plaint- 
iff, as  the  $2^000  was  paid  to  J.  in  consideration  of  the  transfer  of  tbe- 
mortgage. 

2.  Same— Immaterial  pacts. 

Whether  the  money  represented  4)y  the  check  of  defendant  to  McG.  was- 
defendant's  or  money  which  McG.  had  deposited  with  him,  was  entirely  im- 
material with  respect  to  plaintiff's  demand,  that  being  a  question  entirely- 
between  themselves. 

8.  Same. 

Nor  had  the  plaintiff  any  interest  in  qnefldonlng  the  propriety  of  Uie 
assignment  of  the^  mortgage  by  B.  to  defendant  without  consideTBtioii 
after  McG. 's  death. 

Appeal  from  judgment  entered  after  trial  at  special  term, 
J.  A.  Beallj  for  app'lt ;  A.  Price,  for  resp't 

Van  Brunt,  P.  J.— This  action  was  brouj?ht  to  recover  upon 
an  alleged  agreement  between  one  John  J.  McGurk  and  tb& 
plaintiff. 
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The  complaint  allied  that  in  the  spring  of  1886  the  said 
McGurk  was  employea  by  one  Mrs.  Louise  Jarvis  to  prosecute  the 
-collection  of  a  bond  and  niortgage  on  property  situated  in  the 
city  of  New  York,  to  secure  the  payment  of  the  sum  of  $3,000 ; 
that  such  employment  was  entered  into  by  said  McGurk  upon 
the  express  understandmg  that  he  should  have  as  pay  for  his  ser- 
vices all  moneys  which  might  be  recovered  over  and  above  the 
sum  of  $3,266.90. 

The  complaint  further  alleges  that  the  plaintiff  secured  to  said 
McGurk  his  employment  as  attorney  in  said  proceeding,  and  in 
consideration  thereof  it  was  agreed  that  said  plaintiff  should  re- 
ceive one-half  of  all  the  moneys  realized  upon  said  mortgage 
over  and  above  the  $3,266.90  aforesaid,  and  his  employment  by 
the  owner  of  said  bond  and  mortgage  was  made  upon  that  ex- 
press condition,  and  was  so  accepted  by  said  McGurk;  that  said 
McGurk  proceeded  in  his  efforts  to  collect  or  realize  upon  said 
bond  and  mortgage  until  his  death  in  February,  1888,  and  that  in 
4iid  o(  his  contract  of  employment  he  procured  the  assignment  of 
«iid  bond  and  mortgage  to  one  Brennan  in  April,  1886,  which  as- 
signment was  wholly  without  consideration,  and  wholly  for  the 
purpose  of  caiTying  out  the  contract  aforesaid;  that  thereafter 
And  after  the  death  of  McGurk  in  July,  1888,  said  Brennan,  at 
the  instigation*  and  procurement  of  the  appellant  Sterne,  assigned 
the  bond  and  mortgage  to  Sterne,  which  saia  assignment  was  wholly 
without  consideration  on  the  part  of  Sterne ;  that  thereafter  the 
owner  of  the  premises  upon  which  the  mortpige  was  a  lien  by 
leave  of  the  oourt  paid  the  amount  due  on  said  bond  and  mort- 
:gage,  namely,  $6,597.50,  into  court,  and  the  mortgage  was  dis- 
charged of  record,  and  that  thereafter  the  appellant  Stenie  and 
the  owner  of  the  bond  and  mortgage  procured  an  order  of  this 
-court  by  which  the  sum  of  $3,266.90,  agreed  by  said  McGurk 
to  be  paid  to  the  owner  in  his  lifetime,  was  directed  to  be 
paid  to  her  or  her  attorney,  and  the  balance  paid  into  court, 
namelv,  $2,830.60,  was  directed  to  be  paid  to  said  Sterne,  the 
defendant  herein,  as  his  attorney,  and  such  payments  werfe  made ; 
and  that  said  Sleme  had  notice  of  the  plaintiffs  claim  upon  said 
bond  and  mortgage,  and  the  plaintiff  was  entitled  to  receive  one- 
half  of  the  sum  received  by  said  Sterne,  namely,  $1,165.30.  The 
^inswer  of  the  defendant  denied  the  allegations  of  the  complaint, 
except  the  existence  of  the  bond  and  mortgage  in  question,  the 
payment  of  the  anKHint  into  court,  and  the  receipt  by  said  de- 
fendant of  the  sum  alleged 

The  court  found  the  agreement  substantially  as  alleged  in  the 
complaint,  but  that  of  the  sum  received  by  said  Sterne  he  was  en- 
titlea  to  receive  for  his  own  account  $150  counsel  fee  and  eighty- 
five  dollars  costs,  and  gave  judgment  in  favor  of  the  plaintiff  for 
one-half  of  the  balance,  viz.,  $1,047.80,  and  from  the  judgment 
thereupon  entered  this  appeal  is  taken. 

Upon  an  examination  of  tbc  evidence  in  this  case,  we  think  the 
learned  judge  erred  in  the  conclusions  of  fact  which  he  drew  from 
the  evidence  produced  upon  the  trial ;  and  a  very  brief  examina- 
tion of  the  evidence  seems  to  us  to  demonstrate  the  fact  that  no 
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such  agreement  as  was  claimed  in  the  complaint  was  ever  entered 
into  by  the  owner  of  the  bond  and  mortgage  and  McGurk  and  the 
plaintiff,  but  that  the  sole  agreement  was  that  McGurk  and  the 
plaintiff  should  divide  the  profits  which  might  arise  over  and 
above  the  amount  due  ufton  the  bond  and  mortgage  upon  a  sale 
of  the  premises  upon  which  it  was  a  lien. 

It  appears  from  the  evidence  that  in  June,  1868,  one  William 
A.  Whitbeck  conveyed  lo  Nathaniel  Jarvis,  Jr.,  certain  premises, 
and  took  back  a  mortgage  of  $8,000  to  secure  part  of  the  con- 
sideration money  on  said  purchasa  This  mortgage  is  the  invest- 
ment in  question.  In  December,  1868,  Jarvis  ana  wife  conveyed 
the  said  premises  to  ooe  Mary  J.  Squires,  subject  to  the  mortgage- 
in  question.  In  1869  Whitbeck  assigned  the  mortgage  to  one 
Bronk  Van  Loan.  In  December,  1876,  Van  Loan  commenced  an 
action  against  Mary  J.  Squires,  and  her  husband  and  Nathaniel 
Jarvis,  Jr.,  and  others,  for  the  foreclosure  of  this  mortgage.  Ott 
the  1st  of  January,  1878,  Mr.  Jarvis  purchased  said  bond  and 
mortgage,  taking  an  assignment  in  the  name  of  his  wife,  Mary  L. 
Jarvis,  but  paying  for  the  same  out  of  his  own  money  the  sura  of 
$8,215.50,  beiuK  $3,000  principal  and  $120  costs  and  disburse- 
ments, and  the  balance  seems  to  have  been  interest 

Subsequent  to  this  time,  in  or  about  1886,  Mr.  Jarvis  gave  this- 
bond  and  mortgage  to  McGurk  to  collect  for  him,  who  was  an 
attorney  introduced  to  him  by  the  plaintiff.  He  told  them  if 
they  would  pay  him  the  amount  he  had  already  paid  in  order  to- 
save  himself  from  a  judgment  of  deficiency^  stating  the  amount  at 
$3,100  odd,  that  all  that  they  realized  over  and  above  that 
amount  he  would  let  them  divide  between  themselves  share  and 
share  alike.  The  arrangement  with  McGurk  was  that  if  he 
would  on  a  sale  of  his  property,  through  the  plaintiff  and  himself 
realize  sufficient  to  pay  him  the  amount  he  had  paid  for  several 
yeai's,  amounting  to  $3,100,  with  the  accumulations  of  interest, 
thereon,  he  would  allow  him  and  the  plaintiff  to  divide  it  betweeft 
themselves  share. and  share  alike. 

In  fuitherance  of  that  arrangement  Mrs.  Jarvis  assigned  the- 
bond  and  mortgage  in  April,  1886,  at  the  instance  of  McGurk  to* 
one  Henry  T.  Brennan,  the  consideration  expressed  in  the  instru- 
ment being  $2,000.  It  further  appears  that  McGurk  and  the  ap- 
pellant Sterne  had  business  relations  together  and  that  about  this 
time,  on  the  16th  of  April,  1886,  said  Sterne  gave  to  said  McGurk 
a  check  payable  to  his  own  order  for  $2,000  which  he  drew  ini 
cash.  It  further  appears  that  McGurk  paid  to  Jarvis  at  or  about 
this  time  four  $500  bills.  It  is  true  that  Jarvis  states  that  no 
consideration  was  paid  to  him  on  behalf  of  his  wife  on  account  of 
that  assignment  But  it  seems  to  me,  in  view  of  the  fact  that  Mr. 
Jarvis  advanced  his  own  money  on  the  purchase  of  this  bond  and 
mortgage,  and  the  fact  that  he  received  at  or  about  this  time 
$2,000  from  McGurk,  and  that  $2,000  was  mentioned  as  the  con- 
sideration of  the  assignment  of  that  bond  and  mortgage  to  Bren- 
nan who  was  to  hold  the  same  for  McGurk,  that  the  conclusion  is- 
irresistible,  notwithstanding  the  fact  that  Mr.  Jarvis  in  another 
part  of  his  testimony  states  that  this  $2,000  had  nothing   to 
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do  with  the  assignment,  that  he  did  receive  that  sum  on  that 
account 

And  this  conclusion  is  borne  out  by  the  fact  that  he  further 
testified  that  McGurk  and  the  plaintin  were  to  receive  all  over 
and  above  the  amount  due  him.  Now,  the  amount  due  him  was 
$3,216.90,  with  interest  from  January  1,  1873;  and  it  further 
appears  that  when  the  sum  due  on  this  bond  and  mortgage  was 
paid  into  court,  amounting  to  $5,597.50,  by  the  consent  of  the 
parties  Mra  Jar  vis,  who  had  made  the  assignment  of  the  bond 
and  mortgage  to  Brennan,  was  paid  $3,266.90,  and  the  appellant 
Sterne,  to  whom  Brennan  had  assigned  the  bond  and  mortgage 
without  consideration,  was  to  i-eceive  $2,330.60.  Thus  the  amount 
i«rhich  Mrs.  Jarvis  was  to  receive  was  about  the  sum  of  $3,216.90, 
i«rhich  Mr.  Jarvis  had  advanced  on  the  assignment  of  the  bond 
and  mortgage  to  her,  with  interest  from  January,  1878,  to  the 
time  of  the  payment  of  the  bond  and  mortgage,  the  $2,000  being 
<5redited  thereon  as  of  April,  1886 ;  and  the  appellant  was  entitled 
to  the  $2,000  then  paid,  with  interest  to  the  time  of  the  deposit 
into  court;  and  upon  the  settlement  in  respect  to  the  division  of 
^hese  moneys,  these  are  substantially  the  amounts  received  by  the 
parties  interested  in  the  bond  and  mortgage.  There  was  no  profit 
to  which  the  plaintiff  could  lay  any  claim  whatever.  There  is  no 
testimony  throughout  the  case  in  conflict  with  this  conclusion 
and  it  harmonizes  all  the  declarations  which  were  testified  to  as 
being  made  by  the  various  parties  in  connection  with  the  trans- 
action. 

Whether  the  moneys  represented  by  the  check  of  Sterne  to  Mc- 
Gurk were  Steme*s  moneys  or  were  moneys  which  McGurk  had 
deposited  with  Sterne  to  lie  kept  for  him  is  entirely  immaterial  so 
far  as  this  controversy  is  concerned.  That  is  a  question  between 
Sterne  and  the  estate  of  McGurk. 

Nor  has  the  plaintiff  any  interest  in  questioning  the  propriety 
of  the  assignment  of  the  bond  and  mortgage  by  Brennan  to  Sterne 
without  consideration  after  McGurk's  death. 

We  think,  therefore,  that  there  was  no  evidence  whatever  to 
support  the  contention  of  the  plaintiff,  and  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event 

O'Brien  and  Lawrence,  JJ.,  concur. 


Frances  E.  Cooper,  Resp't,  v.  The  United  States  Mutual 
Benefit  Ass*n  of  the  State  of  New  York,  Applf 

{OffUTi  qfAppealt,  Second  Division,  Filed  April  19, 189t,) 

IHBUBAKCB  ^ACCn)ENT)--LlMITATION. 

Where  an  accident  insurance  policy  requires  action  to  be  begun  "within 
one  year  from  the  time  of  the  alleged  accidental  injury/'  the  beneficiary 
in  caae  of  the  death  of  the  insured  must  begin  action  within  one  year 
from  said  death,  without  regnrd  to  the  time  of  the  original  injury;  that 
is,  within  one  year  from  the  time  the  right  of  action  accrues. 

^  Affirming  82  St.  Rep..  725. 

St.  Rbp.,  Vot.  XLTV.        70 
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Appeal  from  a  judgment  of  the  general  term,  second  depart- 

ment,  affirming  a  judgment  eriter^  upon  a  verdict 

WiUiam  Bro.  Smithy  for  app'lt ;  Lewis  JK  Carry  for  resp' t 

ELiiGHT,  J. — This  action  was  brougbt  upon  a  certificate  of  in- 
surance, issued  by  the  defendant,  to  recover  $6,000. 

The  defendant  by  its  certificate  undertook  to  insure  Theodore- 
BL  Cooper  against  personal  bodily  injury,  and  in  case  he  should 
receive  such  injuries  disabling  him  from  transacting  business  per- 
taining to  his  occupation,  to  pay  him  certain  amounts  specificaHy 
namea  dependent  upon  the  natui*e  of  his  injuries,  and  in  case 
death  should  result  from  such  injuries  within  ninety  days  the 
defendant  agreed  to  pay  to  the  plaintiff,  as  his  wife,  the  sum  of 
$5,000.  The  certificate  containea  the  following:  **No  suit  or 
proceeding  at  law  or  in  equity  shall  be  brought  *  "^  *  to  re- 
cover any  sum  under  this  insurance  unless  the  same  is  commenced  ' 
within  one  year  from  the  time  of  the  alleged  accidental  injury.'*" 

Cooper  received  an  accidental  bodily  injury  on  December  10^ 
1887,  which  resulted  in  his  death  on  January  2, 1888. 

This  action  was  commenced  on  December  29,  1888,  more  than 
one  year  after  the  accident,  but  within  one  year  of  his  death. 

It  is  claimed  that  the  action  was  not  commenced  within  the  time 
required  by  the  provision  of  the  certificate  referred  to. 

it  will  be  observed  that  provisions  are  made  in  the  certificate 
for  two  different  persons,  who,  upon  the  happening  of  the  events 
specified,  may  have  a  right  of  action  against  tne  association.  One 
provision  ism  favor  of  Cooper,  who  may  recover  during  his  life- 
time the  amounts  provided  for  his  disability  i-esultinff  from  the 
accidental  injury  received.  The  other  is  to  his  wife,  which  is  for 
the  injuries  which  she  suffers  by  reason  of  his  death  resulting 
from  such  accident 

The  accident  received  by  Cooper  did  not  injure  the  plaintiff,  or 
give  her  a  right  of  action  until  death  ensued.  So  far  as  she  i* 
concerned,  the  infliction  of  the  wound  is  but  the  beginning,  and 
the  death  is  the  completion  of  the  injury.  Her  suit  must  be 
"commenced  within  one  year  from  the  time  of  the  alleged  acci- 
dental injury."  In  other  words^  within  one  year  from  the  time 
of  the  injury  to  her,  which  was  the  death  of  her  husband  as  the 
result  of  the  accident  As  to  Cooper,  he  suffered  from  the  date^ 
of  the  wound.  His  right  to  indemnity  dates  from  that  event,  and 
it  is  possible  that  his  right  to  maintain  an  action  would  not  con- 
tinue after  the  expiration  of  a  year  from  that  date. 

But  as  to  the  plaintiff,  it  appears  to  us  that  the  construction  al- 
ready indicated  was  intended  and  should  be  given  to  the  certificate. 
As  thus  construed,  the  various  clauses  of  the  contract  are  rendered 
harmonious,  and  the  different  beneficiaries  thereunder  are  given 
the  same  period  of  limitation  within  which  to  bring  actions  to- 
establish  their  claima  That  is,  within  one  year  from  the  time 
that  their  right  of  action  accrued.  This  construction  is  in  a 
measure  sustained  by  the  authorities^ 

In  the  case  of  Stem  v.  The  Niagara  Fire  Insurance  Company^ 
89  N.  Y.,  815,  the  policy  of  insurance  required   actions  to  be 
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brought  within  twelve  months  next  after  the  "  loss  or  damage 
«hall  accrue.''  In  an  action  upon  the  policy  it  was  held  that  the 
period  of  limitation  prescribed  did  not  commence  to  run  until  the 
Joss  became  due  and  payable  and  the  right  to  bring  an  action 
had  accrued.  And  to  the  same  effect  are  the  cases  of  The  Mayor^ 
-etc.^  V.  The  Hamilton  Fire  Insurance  Company^  89  N.  Y.,  46,  and 
Hay  V.  The  Star  Fire  Insurance  Company,  77  id.,  235. 

The  case  of  King  v  The  Waiertown  Fire  Insurance  Company, 
47  Hun,  1 ,  14  St  Eep .  98,  appears  to  us  to  be  clearly  distin- 
guishable. In  that  case  the  policy  provided  that  no  suit  or  action 
•could  be  maintained  unless  commenced  '*  within  twelve  months 
next  after  the  fire  shall  have  occurred."  In  that  case  it  was  held 
that  the  year  within  which  the  action  must  be  brought  commenced 
to  run  from  the  date  on  which  the  fire  occurred,  it  so  having  been 
expressly  stipulated  in  the  policy. 

We  consequently  are  of  tne  opinion  that  the  judgment  should 
be  affirmed,  with  costa 

All  concur,  except  Vank,  J.,  not  sitting. 

Archibald  Farr,  Resp't,  v.  John  P.  Nichols,  ImpVd,  App'lt* 

(Court  cf  Appeals,  Second  Division,  Filed  April  19, 189^,) 

1.   MORTGAGB— To  8KCUBB  BMDORSBKEMTB—CONTIMUINO  8ECUBITT. 

In  June,  1888,  defendant  D.  ffave  a  mortnge  to  plaintiff  for  |15,000,  to 
secure  him  for  the  "  payment  of  any  and  all  notes,  checks  and  drafts  en- 
dorsed" by  him  for  the  beqeflt  or  accommodation  of  suid  D.  and  his  firm . 
Before  the  mortgage  was  given  plaintiff  had  been  endorsing  for  D.  and 
his  firm,  and  a  ^.000  note  endorsed  by  plaintiff  was  then  outstanding. 
This  was  renewed  in  July  and  paid  by  D.  in  September.  In  August,  1888, 
D.  ffave  defendant  Nichols  a  mortgage  upon  the  same  premises  for  accom- 
modation endorsements.  Nichols  had  no  notice  of  plaintiff's  mortgage 
and  recorded  his  in  July.  In  October  and  November  plaintiff  again  en- 
dorsed notes  for  D.  with  no  notice  of  the  Nichols  mortgage,  which  notes 
be  was  compelled  to  pay.  Held,  that  plaintiff's  mortgage  covered  his 
payments  on  the  two  notes  last  mentioned  and  was  not  limited  to  past  en- 
dcnementa. 

:S.  Samb— EviDENCB— "  Endobsed." 

As  between  the  plaintiff  and  the  mortgagor  it  was  proper  to  show  the 
amount  of  the  plaintiff's  endorsements  then  existing,  in  order  to  aid  in 
ascertaining  whether  they  used  the  word  "endorsed"  in  the  mortgage 
solely  with  reference  to  such  existing  endorsements  or  with  reference  to 
existing  and  future  endorsements. 

Appeal  by  the  defendant  Nichols  from  a  judgment  of  the 
^neral  term,  fourth  department,  affirming  a  judgment  entered 
upon  the  decision  of  the  trial  judge  at  special  term. 

The  action  was  to  foreclose  a  mortgage  given  by  the  defendant 
Doxstater  to  the  plaintiflE  upon  three  parcels  of  land,  June  18, 
1888,  and  recorded  April  8,  1889.  The  expressed  consideration 
was  $15,000,  and  it  was  given  as  security  to  the  plaintiff  for  the 
payment  of  **  any  and  all  notes,  checks  and  drafts  endorsed  by  the 
«aid  Archibald  Farr  for  the  benefit  or  accommodation  of  said 
Bobert  YL  Doxstater  or  of  any  firm  in  which  said  Robert  H. 
Doxstater  is  interested  or  in  any  manner  connected." 

Before  t))e  mortgage  was  given  the  plaintiff  had  been  endorsing 

<  Affirming  82  St.  Rep.,  1184. 
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for  the  accommodation  of  Doxstater  and  his  firm.  When  the 
mortgage  was  ^ven  there  was  outstanding  and  unpaid  one  note- 
at  three  months  for  $8,000,  dated  April  16,  1888,  made  by 
Doxstater  and  endorsed  by  plaintiff.  This  note  was  renewed  at 
maturity,  and  the  renewal  note  paid  by  Doxstater  September  22, 
1888.  Meantime  and  on  August  9,  1888,  Doxstater  executed  and 
delivered  to  the  defendant  Nichols  a  mortgage  upon  the  same 

S remises  to  secure  the  accommodation  endorsement  by  Nichols  of 
ve  promissory  notes  of  the  same  date  made  b}'^  Doxstater's  firm 
and  endoi-sed  by  Nichols  amounting  in  the  aggregate  to  $25,000* 
Nichols  then  had  no  notice  of  the  mortgage  to  plaintiff.  Nichols 
i-ecorded  his  mortgage  July  24,  1889.  Nichols  subsequently  was^ 
compelled  to  pay  upon  these  notes  $14,116,  no  part  of  which  has 
been  repaid  hinu 

October  22,  1888,  the  plaintiff  endorsed  another  note  for  Dox- 
stater's  accommodation  for  $2,000  at  ninety  days,  which  being  re- 
newed plaintiff  paid  in  full  August  10,  1889. 

November  8,  1888,  the  plaintiff  endorsed  another  note  for 
Doxstater  s  accommodation  lor  $8,000  at  three  months,  which  be- 
ing renewed  plaintiff  paid  in  full  August  80,  1889. 

When  plaintiff  endorsed  the  two  notes  last  mentioned  he  had 
no  notice  of  the  existence  of  the  mortgage  to  Nichols. 

The  trial  court  held  that  plaintiff's  mortgage  was  a  valid  and 
prior  Jien  for  the  amount  of  plaintiff's  payments  upon  the  two 
notes  last  mentioned.     The  court  refusea  to  hold  that  the  mort- 

ne  to  plaintiff  was  not  a  continuing  security,  and  refused  to 
i  that  it  only  extended  to  the  notes  already  endorsed  by 
plaintiff  at  the  date  of  its  execution,  and  also  refused  to  bold 
that  it  was  invalid  as  against  the  mortgage  given  to  Nichols. 

Charles  Lyons  and  Merriti  E,  Sawyer^  for  app'lt ;  0.  S,  Klock^ 
for  resp't 

Landon,  J. — The  appellant  claims  that  the  plaintiff's  mortgage, 
by  its  terms,  covered  past  endorsements  only,  and  did  not  cover 
t&ose  for  which  recovery  was  had.  This  contention  is  based  upoD 
the  terms  of  the  mortgage,  which  declare  it  to  be  given  as  secu- 
rity for  the  payment  of  "  any  and  all  notes,  checks  and  drafts  en- 
dorsed "  by  the  plaintiff. 

At  the  time  plaintiff  made  his  endorsements  upon  the  last  two 
notes  of  the  mortgagor  he  had  no  notice,  actual  or  constructive, 
of  the  existence  of  the  mortgage  to  the  appellant  He,  therefore,, 
had  the  same  right  to  make  endorsements  upon  the  faith  of  his 
mortgage  security  as  if  the  appellant's  mortgage  had  not  been 
made.     Ackerman  v.  Hunstcker^  85  N.  Y.,  43. 

Evidence  was  received  to  the  effect  that  when  the  plaintiffs 
mortgage  was  given,  the  plaintiff  was  endorser  for  the  mortgagor 
upon  only  one  note.  That  was  for  only  $3,000,  and  as  the  con- 
sideration expressed  in  the  mortgage  was  $15,000,  and  the  mort- 
gage was  given  to  secure  payment  of  "  any  and  all  notes,  check»> 
and  drafts  endorsed**  by  tne  plaintiff,  the  inference  was  justifiable 
that  a  .series  of  endorsements  to  the  amount  of  $15,000;  or  nearly^ 
was  within  the  contemplation  of  the  parties. 
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As  between  tbe  plaintiff  and  the  mortgagor,  it  was  proper  U> 
show  the  amount  of  the  plaintiffs  endorsements  then  existmg,  m 
order  to  aid  in  ascertaining  whether  they  used  the  word  *'  en- 
dorsed "  in  the  mortgage  solely  with  reference  to  such  existing 
endorsements,  or  with  reference  to  existing  and  future  endorse- 
ments. Agawa7n  Bank  v  Strever,  18  N  Y  ,  502 ,  Simons  v  FirQt 
National  Bank,  93  id.,  269 .  Merohanta'  NaiH  Bank  v.  Ball,  8S- 
id,  38& 

Since  the  plaintiff  was  not  affected  by  the  appellant's  mortgage, 
it  follows  that  the  appellant  was  in  no  position  to  resist  the  apph- 
cation  of  this  rule  oi  evidence: 

The  evidence  showing  the  existence  of  the  note  when  the  mort- 
gage was  given,  in  connection  with  tbe  evidence  touching  the  two 
subsequent  notes,  was  necessary  to  enable  the  court  clearly  to  un- 
derstand the  subject  matter  in  controversy. 

When  the  facts  were  understood  the  terms  of  the  mortgage 
were  also  understood;  they  were  not  altered  or  varied.  The 
mortgage  was  for  the  protection  of  the  plaintiff.  The  words  *'any 
and  all  notes,  checks  and  drafts .  endorsed "  are  comprehensive 
words ;  there  are  no  wonis  restricting  the  meaning  oi  the  word 
"endorsed"  such  as,  now,  heretofore,  already,  or  which  have 
been.  The  plaintiff  may  construe  the  promise  as  beneficially  to 
himself  as  its  terms  will  fairly  admit 

We  think  the  judgment  should  be  affirmed. 

Judgment  affirmea,  with  costs. 

All  concur.  

The  New  York  Rubber  Co.,  Applt,  v.  John  Rothert 
ei  aly  Resp^ts.* 

(Churt  cf.  Appeals,  Second  Divisum,  Filed  April  19,  18916.) 

1.  Watbbcoubsb — DrvKRsioN — Rights  op  riparian  owners. 

Plaintiff  owned  lands  opposite  and  below  defendants'  manufactory  and 
claimed  that  the  latter  diverted  the  stream  bo  that  the  water  whidi  would 
naturally  flow  past  and  over  plaintiffs'  land  was  prevented  from  doing  so. 
The  court  charged  that  defendants  "have  the  right  to  use.  this  water  to- 
nm  tiieir  wheel  provided  they  do  not  interfere  with  the  stream  to  an  ex- 
tent which  you  can  say  is  both  appreciable  and  material.  *  *  >»  The 
question  is,  have  they  by  this  watercourse  diverted  the  water  so  as  to 
feave  the  stream  to  a  material  and  appreciable  extent  insuflScient  for 
the  purposes  of  plaintiffs'  business;  that  is  all  there  is  of  the  case." 
*HM,  error. 

9. 


The  court  refused  to  charge,  on  plaintiff's  request,  "  that  the  plaint- 
iff's ri^t  to  maintain  this  action  ana  to  recover  a  verdict  for  nominal 
damages  does  not  depend  at  all  upon  the  plaintiff's  showing  any  actual  or 
any  perceptible  damage,  but  solely  upon  the  question  whether  the  dc- 
femlants  have,  by  the  use  of  their  race,  at  any  season  of  the  year,  diverted 
water  from  M.  creek,  and  thereby  have  reduced  perceptibly  and  ma- 
teriaUy  the  volume  or  current  of  water  which  otherwise  would  have 
flowed  by  plaintiffs  premises."     Held,  error. 

Appeal  from  a  judgment  of  the  general  term,  second  depart- 
ment, affirming  a  judgment  for  defendants  entered  upon  the  ver- 

I  BereiBiDg  83  St.  Rep.,  90S. 
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diet  of  a  jury,  and  from  an  order  made  at  the  circuit  denying  a 
motion  made  upon  the  minutes  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the  allied 
diversion  of  the  waters  of  a  stream.  The  plain tiCF  owned  two 
lots,  both  upon  the  left  bank  of  the  Matteawan  creek  extending 
to  the  middle  of  the  stream,  and  separated  by  an  intervening  lot 
■of  a  third  person. 

The  defendants  owned  lands  upon  the  right  bank  opposite  the 
plaintiflf's  lands  and  extending  up  the  creek  above  it  Above 
the  plaintiS^s  lands  the  defendants  had  a  dam  across  the  stream 
from  which  they  diverted  the  water  into  a  raceway  constructed 
by  them  upon  their  own  lands.  The  raceway  was  about  800  feet 
long,  8  feet  wide  and  10  feet  deep  The  water  flowed  in  the 
race  to  defendants'  factory,  was  there  used,  and  then  discharged 
into  the  creek  entirely  below  plaintiffs  upper  lot,  and  below  the 
middle  of  his  lower  lot  The  defendants  had  expended  about 
:$50,000  in  utilizing  the  water  power  and  constructing  their  fac- 
tory. The  plaintiffs  lots  were  not  used  for  manufacturing  pur- 
poses. The  upper  lot  had  a  slaughter  house  upon  it,  and  the 
lower  lot  a  tenement  house.  The  fall  in  the  bed  of  the  stream 
from  defendants*  dam  to  plaintiffs  lower  lot  is  ten  inches.  The ' 
-evidence  tended  to  show  that  during  the  periods  of  the  flow  of 
the  normal  volume  of  water  in  the  stream  the  whole  of  its  waters 
were  diverted  into  the  raceway  except  SBch  as  escaped  through 
leakage ;  that  there  always  was  some  leakage. 

J5.  F.  Lee,  for  app'lt ;  H,  H.  Hustis,  for  resp'ts. 

Landon,  J — ^Upon  the  former  appeal,  107  N.  Y,  810-  12  St 
Eep.,  53,  this  court  held  that  it  was  for  the  jury  to  determine 
upon  the  evidence  whether  the  plaintiffs  riparian  rights  were  in- 
jured by  the  defendants'  use  of  the  water,  that  the  test  was 
whether  that  use  "  was  such  that  at  various  times  the  quantity 
which  would  otbtrwise  have  flowed  past  plaintiffs  lots  was  per- 
ceptibly and  materially  diminished,  and  to  such  an  extent  that 
frequently  when  the  water  was  running  through  the  tail  race  of 
defendants,  there  was  none  running  over  or  through  the  dam  ex- 
cept leakage,  and  of  course  none  flowing  past  the  plaintiffs  lots, 
the  whole  substantial  part  of  the  water  of  the  stream  going 
through  defendants'  tail  race  instead  of  down  its  original  ana 
natural  channel."  Upon  the  re-trial  the  evidence  was  addressed 
to  this  subject,  and  the  question  presented  upon  the  present  ap- 
peal is  whether  the  plaintiffs  exceptions  to  the  charge  of  the 
learned  trial  court  and  to  the  refusals  to  charge  are  valid. 

The  court  charged  the  jury  that  if  the  defendants  used  and 
diverted  the  water  to  a  degree  that  materially  and  appreciably 
lessened  its  flow  along  the  lots  of  the  plaintiff,  the  plaintiff  was 
entitled  to  recover  nominal  damages.  But  the  court  also  charged 
"These  defendants  have  the  right  to  use  this  water  to  run  their 
wheel  provided  they  do  not  interfere  with  the  stream  to  an  extent 
which  you  can  say  is  both  appreciable  and  material.  That  ques- 
tion will  of  course  be  determined  with  reference  to  the  land  as  it 
was,  and  not  with  reference  to  the  future  for  an  instant  Be  sure  iis 
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to  that;  do  not  change  the  question  from  just  what  it  is.  Have  the 
Eotherys,  by  this  watercourse,  diverted  the    water  so  as  to  leave 
the  stream  to  a  material  and  appreciable  extent  insuflScient  for 
the  purposes  of  plaintiff's  business  7     Now  gentlemen,  that  is  all 
there  is  of  the  case."     The  plaintiff  excepted  to  this  portion  of 
the  charge  and  requested  the  court  to  charge :  "  That  the  plaint- 
iff's right  to  maintain  this  action  and  to  recover  a  verdict  for  nom- 
inal damages  does  not  depend  at  all  upon  the  plaintiff's  showing- 
any  actual  or  any  perceptible  damage,  but  solely  upon  the  ques- 
tion whether  the  defendants  have,  by  the  use  of  their  race,  at  any 
season  of  the  year,  diverted  water  from  Matteawan  creek,  and 
thereby  have  reduced  perceptibly  and  materially  the  volume  or 
current  of  water  which    otherwise  would   have  flowed    by  the 
plaintiff's  premisea"     This  was  refused. 
Both  the  charge  and  refusal  were  erroneous. 
The  plaintiff's  right  to  recover  nominal  damages  was  substan- 
tial, though  the  quantity  of  damages  was   not     Tlie  defendants 
probably  did  leave  water  enough  in  the  stream  for  the  purposes 
of  the  plaintiff's  business,  as  that  business  had  been   conducted. 
But  the  plaintiff's  title  to  its  water  rights,  and  its  right  to  redress 
for  their  invasion,  were  not  conditional  upon  the  beneficial  user 
of  them.      Corning  v.  Troy  Iron  <t  Nail  Factory,  40  N.  Y.,  191 ; 
Croaker  v.  Bragg,  10  Wend.,  260 :    Webb  vi  Portland  Mfg.  Co.,  a 
Sumner,  189 ;  Parker  v.  Qriswold,  17  Conn.,  288 ,  Clark  v.  Penn^ 
R  R  Co.,  22  Atl.  Rep.,  989. 

The  plaintiff  may,  however,  lose  its  title  by  the  defendants'  pro- 
longed  adverse,  user  of  the  water  of  the  stream,  and  this  is  the 
more  probable  if  such  adverse  user  is  protected  by  the  verdict  of 
the  jury.  It  is  not  improbable  that  this  action  was  brought  to 
prevent  the  defendants  from  acquiring  a  prescriptive  right  to  di- 
vert the  water.  The  charge  which  makes  "  the  purposes  of  the 
plaintiff*s  business  "  material  to  its  right  to  recover,  and  cautions 
the  jury  to  regard  plaintiff's  land  "  as  it  was  a^d  not  with  refer- 
ence to  the  future,  tended  to  lead  the  jury  to  disregard  the  in- 
violable character  of  the  plaintiff's  property  rights,  or  at  least 
expose  them  to  saGnfice  if  plaintiff's  actual .  and  immediate  pecu- 
niary damages  were  inappreciable  The  plaintiff  might  thus  lose 
its  right  to  the  beneficial  use  of  the  water  as  it  was  accustomed  to 
flow  before  defendants  be^n  to  divert  it,  simply  because  it  had 
not  as  yet  found  it  convenient  to  use  it  In  such  a  case  nominal 
damages  given  confirm  the  plaintiff's  right,  but  withheld,  impeach 
and  may  destroy  it     Hammondv.  Zehner,  21  N.  Y.,  118. 

The  request  to  charge  presented  the  plaintiff's  rights  clearly. 
Garrvoodv.  N.T.  C.A  H.  R  R  R  Co.,  116  N.  Y.,  649,  26  St 
Bctl,  620. 

The  defendants'  counsel  contends,  and  his  contention  is  not 
wholly  unsupported,  that  the  court  did  in  his  main  charge  instruct 
the  jury  sutetantially  as  the  plaintiff  requested,  and  also  instructed 
the  jury  substantially  and  nearly  literally  in  the  language  of  the 
opinion  of  this  court  The  evidence,  however,  tends  to  5iow  that 
the  defendants  diverted  into  their  race  nearly  the  whole  volume 
of  the  stream,  during  a  considerable  portion  of  each  year,  leaving 
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only  the  small  part  which  escaped  from  the  dam  through  leakage 
to  now  past  the  plaintiffs  upper  lot  and  the  greater  part  of  its 
lower  one.  The  verdict  can  hardly  be  accounted  for  except  upon 
4ihe  theory  that  the  jury  were  influenced  by  that  portion  of  the 
charge,  and  by  that  refusal  to  charge,  upon  which  we  have  com- 
mented.    They  seem  to  have  prejudiced  the  plaintiff. 

The  judgment  should  be  reversed,  new  trial  granted,  costs  to 
^bide  event 

All  concur,  except  Follett,  Ch.  J.,  not  voting. 


Charlotte  Wainwright,  Resp't,  v.  William  G.  Low  and  The 
Sailors'  Coffee  House,  Limited,  App'lts.' 

{Court  of  Appeals,  Second  Divinon,  Failed  April  19, 1892.) 

1.  Ante-nuptial  agreement— Alirnb— Laws  1874,  chap.  261. 

An  ante-nuptial  agreement  declared  it  was  in  trust  to  receive  tlie 
rents,  or  permit  the  grantee  to  take,  hold  and  use  the  same  for  her  own 
use  and  benefit,  and  on  her  death  to  convey  to  such  person  as  si^e 
should  appoint  by  deed  or  will.  She  occupied  the  premises  until  her 
<leath,  when  an  instrument  was  found  among  her  papers,  signed  by  her, 
but  not  acknowledged  or  witnessed,  directing  the  trustee  to  convey  to 
her  husband.  After  her  death  the  legislature  paased  an  act,  chap.  184, 
Laws  1876,  releasing  the  riffht  of  the  state  in  Uie  real  estate  to  her  hus 
band,  she  having  been  an  luien,  but  providing  that  it  should  not  **  affect 
the  right  of  any  heir  at  law."  Plaintiff,  an  alien,  was  her  sister,  and 
sole  heir  at  law.  Held,  that  chap.  261,  Laws  1874.  operated  as  a  surren- 
der by  the  state  of  its  title  to  said  property,  and  maide  plaintiff  capable 
of  taking  and  holding  the  same  as  said  heir,  and  the  state  had  no  inter- 
est in  the  premises  which  it  could  release  to  the  husband  in  1876. 

S.  Same— Trust. 

As  the  grantor  was  the  sole  beneficiary,  havinjr  by  the  terms  of  the 
deed  the  right  to  the  actual  possession  and  use  of  the  premises,  no  title 
vested  in  the  trustee,  and  if  the  trust  had  been  within  the  55th  section  of 
the  statute  it  terminated  with  her  death,  and,  unless  willed,  descended  to 
her  heirs. 

«.  Same.  • 

The  husband  took  no  title  through  the  act  of  1876,  or  by  the  died 
made  by  the  new  trustee,  who  w«s  appointed  by  the  court  on  the  assump- 
tion that  a  valid  deed  of  appointment  had  been  made,  and  plaintiff  as 
heir  at  law  became  vested  with  the  title  by  descent. 

Appeal  from  judgment  entered  on  order  of  the  general  term 
of  the  supreme  court  in  the  second  judicial  department,  affirming 
judgment  entered  upon  report  of  a  referee. 

The  action  is  ejectment  brought  to  recover  certain  premises 
situated  in  the  city  of  Brooklyn.  They  were  conveyed  to  Sarali 
Ann  Wood  in  May,  1846.  She  was  then  the  widow  of  one  Wood, 
who  died  in  or  about  the  year  1836.  She  married  George  G. 
Ackley,  July  8,  1846.  And  shortly  before  and  in  contemplation 
of  such  marriage,  she  entered  into  an  ante-nuptial  trust  deed  in 
which  Ackley  and  Edward  F  Sanderson  joined,  whereby  in  terras 
the  premises  were  conveyed  to  Sanderson  in  trust  to  receive,  take 
and  hold  the  rents,  issues  and  profits,  and  to  pay  the  same  or  any 
portion  thereof  to  her  or  to  such  person  or  persons  as  she  should 

»  Affirmhig  82  St.  Rep.,  1044. 
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require  or  direct  for  her  sole  and  separate  use,  or  at  her  election 
to  suffer  and  permit  her  to  take,  hold,  receive  and  use  such  real 
estate  for  her  own  separate  use  and  benefit,  and  upon  her  decease 
to  convey  the  premises  to  such  person  or  persons  and  for  such 
•uses  and  purposes  as  she  "  by  deed  of  appointment  or  instrument 
in  the  nature  of  a  last  will  and  testament  under  hand  and  seal 
<iuly  made  and  executed  in  the  presence  of  two  or  more  witnesses" 
fihould  "  order,  direct  or  appoint."  Mrs.  Ackley  continued  in  the 
possession  of  the  premises,  and  she  and  her  husband  (Ackley) 
resided  there  until  her  death  in  1871,  and  Ackley  contmued  to 
reside  there  until  his  death  in  August^  1876. 

After  her  death  a  deed  bearing  date  July  8,  1847,  having  her 
name  subscribed  to  it,  but  without  any  attesting  witness  or  certifi- 
cate of  acknowledgment,  was  found  in  her  bureau  dmwer,  by 
the  terms  of  which  instrument,  after  reciting  something  of  the  ante- 
nuptial deed  before  mentioned,  she  authorized  and  directed  Edwai-d 
F.  Sanderson  to  covey  the  premises  to  George  G.  Ackley.  The 
xefei-ee  found  that  Mrs.  Ackley  signed  her  name  to  this  deed  of 
appointment,  but  that  she  did  not  do  so  with  the  intent  to  exe- 
cute and  give  l^gal  effect  to  it,  and  she  did  not  during  her  life  de- 
liver such  instrument  to  Ackley  or  Sanderson  or  to  any  other 
person ;  but  that  she  retained  such  paper  in  her  possession  to  the 
time  of  her  deatL     Sanderson  died  in  1866. 

In  April,  1876,  the  legislature  passed  **An  act  to  release  the 
right,  title  and  interest  of  the  People  of  the  state  of  New  York 
to  George  G.  Ackley,  husband  of  Sarah  Ann  Ackley,  deceased, 
in  certain  real  estate  situate  in  the  city  of  Brooklyn,  and  also  in 
the  town  of  Flatbush,  in  the  county^of  Kings  ana  state  of  New 
York."  The  land  in  question  was  included  in  that  mentioned  in 
the  act;  and  by  the  second  section  it  was  provided  that  "  nothing 
in  this  act  contained  shall  be  so  construed  as  to  affect  the  right  in 
€aid  real  estate  of  any  heir  at  law."  In  May,  1876,  Ackley,  by 
his  petition  to  the  supreme  court,  sought  the  appointment  of  a 
trustee  in  place  of  Sanderson,  deceased,  and  Mirection  to  him  to 
convey  the  premises  to  the  petitioner ;  and  such  proceedings  were 
thereupon  had  that  David  Barnett  was  appointed  such  trustee, 
and  directed  to  make  such  conveyance.  The  direction  was  ex- 
ecuted. And  in  July,  1876,  Ackley  and  his  wife,  Margaret  Ack- 
ley, conveyed  the  oremises  to  one  Hunting,  who  immediately  re- 
conveyed  them  to  Mrs.  Ackley.  She  conveyed  to  one  Sayres  in 
February,  1882,  and  he  reconveyed  to  her  in  April,  1885.  In 
April,  1885,  she  conveyed  to  defendant  Low,  under  whom  the 
other  defendant  occupied  the  premises.  Mra  Sarah  Ann  Ackley 
died  intestate  in  1871.  The  plaintiff,  her  sister,  and  her  only 
heir  at  law,  was  bom  in  England,  and  has  never  resided  in  or  be- 
come a  eitizen  of  the  United  States,  but  is  a  subject  of  the  crown 
of  Great  Britain.  The  intestate  was  also  a  native  of  Bugland. 
Her  first  husband,  Wood,  was,  at  the  time  of  her  marriage,  a  citi- 
2sen  of  the  United  Statea 

The  referee  directed  judgment  for  the  plaintiff. 

WilUam  C.  Low,  for  app'lts ;  &  R   2 en  Eych^  for  resp*t 
.     St.  Rep.,  Vol.  XLIV.        71 
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Bradley,  J. — The  plaintiffs  right  to  recover  is  dependent 
upon  her  having  the  legal  title  to  the  land  in  question,  rrior  to- 
her  marriage  to  Wood,  Sarah  Ann  was  an  alien,  but  by  her  mar- 
riage to  Wood,  who  was  a  citizen,  she  became  a  naturalized  citi- 
zen of  the  United  States.     Lvhra  v.  Eimer,  80  N.  Y.,  171. 

At  the  time  of  her  death  in  1871,  her  sister,  the  plaintiff,  her 
heir  at  law,  being  an  alien  was  incapable  of  inheriting  the  land,^ 
Laws  1845,  chap.  115,  and  assuming  that  Mrs.  Ackley  in  her  life- 
time made  no  provision  for  the  disposition  of  the  property,  it  es» 
cheated  to  the  state.  The  plaintiff  had  no  support  for  her  claim 
to  the  premises  prior  to  the  passage  of  the  act  of  1874,  chap.  261,. 
so  amending  §  4  of  chapter  115,  Laws  1845,  as  to  provide  that 
"  if  any  alien,  resident  of  this  state,  or  any  naturalized  or  native 
citizen  of  the  United  States,  who  has  purchased  and  taken,  or 
hereafter  shall  purchase  and  take,  a  conveyance  of  real  estate 
within  this  state,  has  died,  or  shall  hereafter  die,  leaving  persons 
who,  according  to  the  statutes  of  this  state,  would  answer  the  des- 
cription of  heirs  of  such  deceased  person,  such  persons  so  answering 
the  description  of  heirs  of  such  dieceased  person,  whether  they  am 
citizens  or  aliens,  are  hereby  declared  and  made  capable  of  taking 
and  holding,  and  may  take  and  hold  as  heirs  of  such  deceased 
person,  as  if  they  were  citizens  of  the  United  States,  the  lands 
and  real  estate  owned  and  held  by  such  deceased  alien  or  citizen 
at  the  time  of  his  deceasa"  This  statute,  as  well  as  Laws  1875,. 
chap.  38,  bv  its  terms  includes  within  its  effect  the  heirs  of  those 
who  had  died  before  as  well  as  affer  its  passage  and  without  dis- 
tinction between  citizens  and  aliens  otherwise  than  in  relation  to 
alien  males  of  full  age,  who  are  required  to  make  and  file  in  the 
oflSce  of  the  secretary  of  state  the  deposition  or  affirmation  required 
by  1  R  S.,  720,  §  15.  And  although  the  land  had  escheated  to  the 
state  when  the  act  of  1874  was  passed,  the  l^islative  purpose  is 
by  its  provisions  quite  apparent  to  surrender  the  title  to  lands 
taken  by  escheat,  and  of  which  the  state  had  not  before  that  time 
assumed  in  any  manner  to  make  disposition.  Luhrs  v.  JSimer,  80 
N.  Y.,  171 ;  HaU  v.  Hall,  81  id.,  180.  In  that  view  there  was 
nothing  in  the  escheat  to  prevent  the  plaintiff  from  effectually 
asserting  her  claim  to  the  land  after  the  passage  of  that  act,  as  no 
proceedmgs  for  any  purpose  had  been  taken  on  the  part  of  the 
state  prior  to  that  time  founded  upon  the  title  taken  in  that  man- 
ner on  the  death  of  Mrs.  Ackley.  And,  therefore,  at  the  time  of 
the  passage  of  the  act  of  1876,  chap.  184,  no  title  was  in  the  state 
and  the  act  was  ineffectual  to  vest  any  title  in  Mr.  Ackley.  And 
it  may  be  observed  that  by  its  provisions  the  rights  of  heirs  were 
expressly  saved  from  its  operation.  Maynard  v.  Maynard,  86- 
Hun,  227. 

It  is  urged  that  there  is  nothing  in  the  act  to  operate  as  a  grant 
of  the  title  to  the  plaintiff,  and  in  support  of  the  view  that  it  was 
not  within  its  purpose  to  divest  the  state  of  the  title,  reference  is 
made  to  §  11  of  the  act  of  1845,  which  provided  that  it  should 
"  not  affect  the  rights  of  the  state  in  any  case  in  which  proceed- 
ings for  escheat  have  been  or  shall,  before  the  making  and  filing 
the  deposition  or  affirmation  in  tlic  first  section  of  this  act  men- 
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-tioned,  be  commenced  or  the  rights  of  any  person  or  persons  whose 
interest  may  liave  become  vested  in  any  such  lands  or  real  es- 
tata"  As  before  remarked,  no  proceedings  for  •escheat  had  been 
taken  when  the  act  of  1874  took  effect,  nor  had  any  person  ac- 
Kjuired  any  rights  founded  upon  any  interest  which  bad  become 
vested  in  him.  And  in  view  of  the  provisions  of  the  fourth  sec- 
tion as  amended  in  1874  and  as  further  amended  in  1875  (chap. 
•38),  no  express  grant  to  the  plaintiff  was  essential  to  vest  the 
title  in  the  plaintiff  as  heir-at-law  of  Mi-s.  Ackley,  assuming 
;that  the  real  estate  was  owned  by  the  latter  at  the  time  of  her 
<leath. 

It  is  contended  that,  by  reason  of  the  ante-nuptial  trust  deed 
made  by  her  to  Edward  F.  Sanderson  in  1846,  she  had  no  title 
•thereafter  prior  to  the  time  of  her  decease.  This  would  be  so  if 
the  deed  created  a  trust  within  the  meaning  of  the  statute,  1  R 
S.,  728,  §  55,  because  on  the  death  of  the  trustee  the  trust  would 
have  become  vested  in  the  supreme  court  to  be  executed  by  some 
person  appointed  by  it  for  that  purpose.  1  R  S.,  730,  §  68. 
bat  while  the  trust  deed  contained  a  provision  for  the  receipt  by 
the  trustee  of  the  rents  and  profits  and  the  application  of  them 
to  the  use  of  the  grantor  durmg  her  life,  such  power  was  made 
■dependent  on  her  election  to  permit  him  to  do  so;  and  she  reser- 
ved the  right,  which  she  exercised,  of  taking  and  holding  the 
property  for  her  own  use  and  benefit.  It  would  therefore  seem 
that  the  trustee  acquired  no  right  by  the  instrument  to  take  pos- 
session and  control  of  it  and  receive  and  apply  the  reiits  and  profits 
in  the  sense  requisite  to  a  trust  having  the  support  for  its  execu- 
tion of  title  in  the  trustea  The  grantor  was  tne  sole  beneficiary, 
having  by  the  terms  of  the  deed  the  right  to  the  actual  possession 
And  use  of  the  premises;  and  therefore  no  title  vested  in  the 
trustee.     1  R  S.,  727,  §  47  ;  id.,  728,  S  49 ;  id,  729,  §  58. 

If  the  trust  had  been  within  the  fifty-fifth  section  of  the  stat- 
ute it  terminated  with  the  death  of  Mi-a  Ackley,  and  in  that  case 
the  real  estate,  unless  other  disposition  of  it  was  legitimately  di- 
rected by  her,  would  have  descended  to  her  heirs  if  she  had  any 
capable  of  taking  it  IRS.,  754,  §  21 ;  Wafkins  v.  Reynolds^ 
123  N.  Y.,  211 ;  38  St  Rep.,  173.  In  the  view  taken  it  is  unne- 
cessary to  consider  the  question  whether  in  that  event  the  real 
estate  would,  within  the  meaning  of  the  provisions  of  the  acts  of 
1874  and  1875,  have  been  deemed  owned  and  held  by  her  at  the 
time  of  her  decease.  The  provision  of  the  trust  deed  for  the  exe- 
cution by  the  trustee  of  sucn  power  of  appointment  as  the  crantor 
should  create  by  deed  or  will  duly  made  and  executed  under  her 
hand  and  seal  in  the  presence  of  two  witnesses,  it  is  insisted  on 
the  part  of  the  defendant  was  made  effectual  by  a  deed  of  appoint- 
ment made  by  her,  and  that  through  its  execution  by  a  trustee 
appointed  after  her  death  the  defendants'  title  to  the  premises  is 
supported.  The  new  trustee  then  appointed  pursuant  to  the  di- 
rection of  the  court  assumed  to  convey  the  land  to  Mr.  Ackley  in 
execution  of  what  was  treated  as  a  deed  of  appointment  made  by 
his  wife  and  bearing  date  in  1847.  The  plaintiff  had  no  notice 
of  the  proceedings,  which  were  taken  in  1876,  for  the  appointment 
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of  the  new  trustee ;  and  it  was  represented  by  the  petitioner,  Ack- 
ley,  in  the  proce^ing  that  Mrs.  Ackley  left  no  heir  at  law ;  and. 
that  the  deed  of  appointment  had  been  in  his  possession  from  the 
time  of  its  execution  by  her,  which  he  also  verified. 

The  execution  of  this  deed  of  appointment  was  neither  attested 
by  an^  witness  or  acknowledged  oy  the  person  whose  name  'Was 
subscribed  to  it  And  the  referee  found  that  Sarah  Ann  Ackley 
did  not  sign  the  paper  with  intent  thereby  to  execute  it  and  give 
it  l^al  enect  as  a  aeed  of  appointment,  and  that  she  did  not  in 
her  lifetime  deliver  it  to  Mr.  Ackley,  or  to  Sandei-son,  or  to  any 
other  person,  but  retained  it  in  her  possession  down  to  the  time 
of  her  death.  This  finding  of  the  referee  was  permitted  by  evi- 
dence  and  for  the  purposes  of  this  review  must  be  deemed  conclu- 
sive. And  as  the  mference  was  warranted  that  she  did  not  atanj 
time  during  her  life  intend  to  give  any  legal  effect  to  the  instru- 
ment as  one  of  appointment  for  executipn  by  the  trustee  pursuant 
to  the  provision  or  the  trust  deed  in  that  respect,  the  retention  of 
it  in  her  possession  in  the  manner  it  appears  she  did  up  to  the 
time  of  her  death  is  accounted  for.  It  may  be  that  the  i-eferee 
would  have  taken  a  diflEerent  view  of  the  intent  of  Mi-a  Ackley 
in  that  respect,  and  of  the  effect  of  the  paper  if  it  had  been  exe- 
cuted by  her  in  the  manner  and  as  provided  in  the  deed  of  trust 
And  here  it  must  be  assumed  that  the  (questions  of  fact  presented 
by  evidence  were  properlv  disposed  of  m  the  court  below. 

These  views  lead  to  the  conclusion  that  Mr.  Ackley  took  no 
title  through  the  release  to  him  by  the  legislative  act  of  the  state 
in  1876,  or  by  the  deed  made  to  him  by  the  new  trustee,  who 
was  appointed  by  the  court  on  the  assumption  that  a  valid  deed 
of  appointment  had  been  made,  without  which  tbeie  was  no  sup- 
port for  the  application  to  the  court  for  that  purpose.  But  th^t 
on  the  passage  of  the  act  of  1874  the  plaintiff  as  heir-at-laW  of 
Mrs.  Ackley  became  vested  with  the  title  by  descent 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

All  concur. 

John  R  Putnam,  App'lt,  v.  The  State,  Resp't 

(Court  iyf  Appeals,  Second  Division,  Filed  April  19,  1892.) 

1.  Canals— Bridges. 

AppeHantwasthe  ownerof  a  dry  dock  In  P.  connecting  with  alarge  basin 
which  opened  into  the  canal,  and  the  surplus  waters  of  which  flowed 
through  plaintiiTs  lands.  A  bridge  across  the  basin  was  at  one  time  an 
elevated  one,  then  a  draw,  and  alter  that  a  swing  bridge  erected  by  the 
claimant  with  the  consent  of  the  state.  In  the  fall  of  1886  the  state  re- 
moved the  swing  bridge  and  erected  a  stationary  bridge  at  the  same  level 
as  the  tow  path,  thus  shuttine  in  a  canal  boat  of  claimant's,  as  there  waa 
no  water  in  the  canal  at  the  time.    Held,  that  the  state  was  liable. 

2.  License. 

The  privilege  which  claimant  enjoyed  was  revocable  at  the  will  of  the 
state,  but  it  included  an  obligation  which  the  state  could  not  withdraw 
from  arbitrarily  and  subvert  at  its  mere  will  and,  pleasure,  and  having 
been  pennitted  to  place  his  boats  inside  of  the  bridge  in  the  fall  of  the 

nr.  and  the  state  having  thereafter  withdrawn  the  water  from  the  canal 
ras  bound  to  aflford  him  a  reasonable  opportunity  to  remove  them.    - 
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Appeal  from  a  decree  of  the  board  of  claims  dismissing'  the 

daim  herein  and  awarding  nothing  thereon. 

ff.  B.  Cktshney,  for  appUt ;  &  W,  Bosendale,  attoraey-general, 

for  lesp't 

Bbown,  J. — The  claimant  sought  to  recover  damages  for  sev- 
eral allied  causes.  We  concur  in  the  conclusion  reached  by 
the  board  of  claims  in  all  except  one.  It  appears  from  the  find- 
ings of  the  court  that  for  many  years  prior  to  1886  the  claimant 
wa&  the  owner  and  in  possession  of  a  dry-dock  in  the  village  of 
Fultonville,  situate  on  the  northerly  side  of  the  Erie  canal.  The 
dock  connected  with  a  large  basin  which  opened  into  the  canal. 
The  basin  was  upon  the  land  of  the  state  and  across  its  mouth 
was  maintained  a  bridge  which  was  a  part  of  the  tow-path. 

The  water  from  the  canal  filled  the  basin  and  thence  floweij 
into  the  dry-dock.  The  only  means  of  communication  between 
the  canal  and  the  dry-dock  was  through  the  basia 

The  bridge  maintained  across  the  basin  was  at  one  time  an  ele- 
vated one,  at  another  a  draw-bridge,  and  after  that  a  swing-bridge 
which  had  been  erected  by  the  claimant  with  the  consent  of  the 
stata 

In  the  spring  of  1886,  for  reasons  satisfactory  to  the  state,  it 
removed  the  swinff-bridge  and  erected  in  its  place  a  stationary 
bridge  at  the  same  level  as  the  tow-path. 

At  that  time  the  claimant  had  a  canal  boat  lying  in  the  basin 
and  one  in  the  drjr-dock,  and  by  reason  of  the  construction  of  the 
said  stationary  bridge  he  was  unable  to  move  said  boats  from 
said  basin  and  dry -dock  and  lost  the  use  thereof.  It  appeared 
from  the  evidence  that  the  reason  why  the  boats  could  not  be 
moved  was  that  the  bridge  was  constructed  before  the  opening  of 
navigation  and  when  there  was  no  water  in  the  canal. 

The  court  further  found  that  at  the  time  of  constructing  said 
bridge  the  assistant  superintendent  of  public  works  told  the  claim- 
ant that  he  (claimant)  could  erect  a  suitable  bridge  that  would 
meet  the  requirements  of  the  state  and  permit  the  use  of  his  prop- 
erty, if  he  wished,  and  when  he  did  so  the  stationary  bridge 
would  be  removed,  and  that  the  claimant  did  not  avail  himself  of 
that  privilege 

Upon  such  facts  the  court  found  that  there  was  no  liabilitiy 
upon  the  part  of  the  state. 

We  think  this  conclusion  was  erroneous. 

The  privilege  which  the  claimant  enjoyed  was  one  revocable  at 
the  will  of  the  state,  but  it  included  an  obligation  which  the  state 
could  not  withdraw  from  arbitrarily  and  suSvert  at  its  inere  will 
and  pleasure.  It  appeared  that  the  surplus  waters  of  the  canal 
flowed  out  through  tne  claimant's  land,  and  that  the  bridge  which 
was  removed  in  Uie  spring  of  1886  had  been  erected  at  the  claim- 
ants expense,  end  it  is  fair  to  assume  that  these  things  constituted 
in  some  measure  the  consideration  for  the  privilege  which  the 
claimant  enjoyed  in  the  basin.  In  the  absence  of  express  contract 
the  law  often  infers  a  promise  from  one  party  to  the  other  arising 
from  the  nature  of  the  transaction  and  when  the  circumstances 
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authorize  the  assumption  that  such  was  in  the  contemplation  of 
the  parties,  and  the  implied  promise  in  such  cases  is  such  that 
justice  would  dictate  under  the  particular  facts  presented  to  the 
court 

We  must  assume  such  a  promise  in  this  case,  for  it  cannot  be 
that  it  was  in  the  contemplation  of  the  parties  that  the  privilege 
given  could  be  withdrawn  at  a  time  and  under  circumstances  that 
would  inflict  severe  loss  upon  the  claimant  And  having  been 
permitted  to  place  his  boats  inside  of  the  bridge  in  the  fall  of  the 
year,  and  the  state  having  thereafter  withdrawn  the  water  from 
the  canal,  it  was  bound  to  afford  him  a  reasonable  opportunity  to 
remove  them. 

This  he  was  deprived  of  by  the  construction  of  the  low  station- 
ary bridge  before  there  was  water  in  the  canal  upon  which  to 
float  the  boats.  This  right,  of  which  claimant  was  aeprived,  was 
not  overcome  by  the  offer  to  permit  him  to  erect  a  new  elevated 
bridge  at  his  own  expense.  There  is  no  finding  or  evidence  that 
he  accepted  that  offer.  He  was  entitled  to  reasonable  notice  and 
opportunity  to  remove  the  boats,  and  unless  it  appeared  that  in 
some  way  he  had  waived  or  surrendered  such  rignts,  he  had  a 
valid  claim  for  damages  against  the  stata 

The  order  and  award  should  be  reversed  and  a  new  trial  grant-' 
ed,  costs  to  abide  event. 

All  concur,  except  Vann,  J.,  absent 


EozELLEN  Aldinger,  Resp't,  V.  Emery  S.  Pugh,  App'lt* 

(Court  of  AppeaU,  Second  Divuion,  Filed  April  19, 189t.) 

Injunction—Mat  bb  granted  bt  special  bubrooatb. 

The  special  surrogate  of  Oneida  county  has  power  under  chap.806.  Laws 
1849,  as  amended,  to  g?ant  an  injunction  ex  parte  in  the  supreme  court. 
By  these  statutes  the  special  surrogate  had  all  the  powers  of  a  county 
iudge  out  of  court,  and  they  were  not  repealed  by  the  Code  of  Cvrn 
Procedure. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court  for  the  fourth  judicial  department,  which  affirmed  an  order 
of  the  special  term  adjudging  the  defendant  in  contempt  for  vio- 
lating an  injunction  order,  granted  December  7,  1888,  by  the 
special  surrogate  of  Oneida  county,  in  an  action  pending  in  the 
supreme  court 

Edward  Lewis^  for  appUt;  James  Cbupe,  for  resp*L 

FoLLETT,  Ch.  J. — Chapter  806  of  the  Laws  of  1849,  as  amended 
by  chapter  108  of  the  Laws  of  1861,  provides  that  the  special 
surrogates  of  Oneida  and  of  certain  other  counties  **  shall  possess 
all  the  powers  and  perform  the  duties  which  are  possessed  and 
can  be  performed  by  a  county  judge  out  of  court"  It  is  agreed 
that  prior  to  the  adoption  of  the  Code  of  Civil  Procedure  these 
special  surrogates  haa  power  to  grant  such  an  injunction  as  was 
granted  in  this  case,  and  §  606  of  that  Code  expressly   confers 

I  Affirming  82  St.  Rep.,  518. 
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jurisdiction  on  county  judges  to  grant  such  injunctiona  But  the 
appellant  contends  that  the  statutory  provision  above  quoted  was 
repealed  by  the  Code  of  Civil  Procedure  This  question  is  not 
an  open  one,  it  having,  in  principle,  been  settled  by  this  court 
adversely  to  the  appellant's  contention.  Eosa  v.  Wigg^  86  Hun, 
107;  ^d,  101  N.  Y.,  640.  That  case  arose  out  of  the  following 
facts:  March  24,  1884,  a  judgment  was  recovered  against  Wi^ 
in  the  supreme  court,  which  was  entered  and  docketed  in  the 
office  of  the  clerk  of  Oswego  counry.  April  29,  1884,  the  re- 
corder of  the  city  of  Oswego  granted  an  order  in  proceedings 
supplementary  to  execution  issued  on  the  judgment 

The  judgment  debtor  was  examined,  and  June  4,  1884,  the 
recorder  appointed  a  receiver  of  the  property  of  the  judgment 
debtor.  A  motion  was  made  to  set  f^ide  the  ordei-s  on  the 
ground  that  the  recorder  had  no  jurisdiction  of  such  proceedings* 
By  §  4  of  chapter  96  of  the  Laws  of  ^1857,  the  recorder  of  the  city 
of  Oswego  was  authorized  "  To  exercise  any  power  or  authority 
in  any  proceedings  supplementary  to  execution  in  the  county  of 
Oswego  which  the  county  judge  or  a  justice  of  the  supreme  court 
can  exercise  therein,  whether  such  supplementary  proceedings  be 
in  an  action  in  said  recorder's  court  or  in  any  other  court."  Sec- 
tion 2434  of  the  Code  of  Civil  Procedure,  as  it  stood  in  1884,  pro- 
vided that  supplementary  proceedings  might  "  be  instituted  before 
a  judge  of  the  court  out  of  which,  or  the  county  judge,  the  special 
county  judge  or  the  special  surrogate,  of  the  county  to  which 
the  execution  was  issued"  The  recorder  of  the  city  of  Oswego 
was  not  mentioned  in  the  section.  It  was  argued  in  that  case,  as 
in  this,  that  the  Code  of  Civil  Procedure  was  intended  to  be  a 
codification  of  the  laws  prescribing  the  practice  in  the  actions  and 
proceedings  embraced  therein,  and  by  implication  the  power  con- 
lerreil  upon  the  recorder  by  chapter  96  of  the  Laws  of  1857  was 
repealed.  It  was  held  otherwise  in  the  case  cited.  The  opinion 
delivered  in  the  case  at  bar  hy  the  learned  general  terra,  and  re- 
ported in  67  Hun,  181;  32  St  Rep.,  513,  satisfactorily  discusses 
and  disposes  of  the  jurisdictional  question,  and  we  are  quite  con- 
tent to  affirm,  and  we  do  affirm,  the  order  upon  that  opinion. 

The  order  is  affirmed,  with  costa 

All  concur. 

Mary  V.  Ambrman,  Applt,  v.  Bertha  A.  Dbanb,  Resp^" 

(Court  of  Appeals,  Second  DiviHon,  Filed  April  19,  189S.) 

'L   DlBD— OOVBNANTB    AGAINST    ERECTION    OF    A    TENEMENT-HOtrSB— WhEN 
nUUNCTION  NOT  THE  FROPER  REMEDY. 

In  tli.h'^!!^  ?i  !  ^^^u  ^J^«y«*  ^«to  *o  fleyeral  grantee«.  with  a  covenant 
in  each  deed  that  neither  the  grantee  nor  his  assigns  would  erect  or  permit 
a  tenement-house  on  the  land  conveyed,  and  it  was  agreed  that  this  cove- 
nant  should  run  with  the  land.  In  an  action  by  one  lot  owner  against 
smother  for  an  injunction  to  prevent  the  violation  of  the  covenant  ff^ld 
toat  as  the  neighborhood  was  made  up  of  .tenement-houses  and  similar 
structures  the  trial  court  properly  withheld  a  permanent  injunction,  and 
oonflned  plaintiffs  relief  to  damages. 

>  Affirming  26  St.  Rep.,  165. 
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2.  Same — Damages. 

Defendant's  buildinc  was  in  process  of  construcUoo  when  this  action 
was  brought,  and  at  the  time  of  trial  completed,  but  only  partially  occu- 
pied. IMdf  that  it  was  a  case  for  damages  for  the  permanent  injury  sus- 
tained. 

Appeal  from  an  order  of  the  general  term  of  the  superior 
court  of  the  city  of  New  York,  reversing  a  judgment  entered  upon 
a  decision  at  special  term,  and  ordering  a  new  trial. 

W,  J,  Townsendy  for  app'lt ;   Cephas  Bramerd,  for  resp't, 

Haight,  J. — This  action  was  brought  for  a  permanent  injunc- 
tion, and  for  damagea  Clarence  S.  Brown  was  the  former  owner 
of  a  block  of  land  in  the  city  of  New  York,  bounded  on  the  north 
by  Sixty-fourth  street,  on  the  east  by  Ninth  avenue,  on  the  south 
by  Sixty-thii-d  street,  and  on  the  west  by  Tenth  avenua  He 
made  conveyances  of  separate  parts  of  such  block  to  different 
parties,  all  of  which  conveyances  were  made  subject  to  certain 
restrictions  and  covenants,  among  which  was  that  the  grantee, 
his  heirs  and  assigns,  would  not,  at  any  time  thereafter,  erect, 
suffer  or  permit  upon  the  premises  thereby  conveyed,  or  any  part 
thereof,  any  tenement  house ;  and  it  was  agreed  between  the  par- 
ties to  sucn  conveyance  that  such  covenants  should  run  with  the 
land. 

The  defendant,  through  various  mcwic  conveyances  from  Brown, 
under  deeds  containing  the  restriction  and  covenant  above  men- 
tioned, has  become  the  owner  of  a  lot  on  the  south-east  comer  of 
Tenth  avenue  and  Sixty-fourth  street ;  the  plaintiff,  in  like  man- 
ner, has  become  the  owner  of  a  private  residence  on  the  south 
side  of  Sixty-fourth  street  distant  forty-two  feet  and  nine  inches 
easterly  from  the  rear  of  defendant's  lot  Since  the  purchase  by 
the  plaintiff  of  her  residence,  the  defendant  has  erected  upon  her 
lot  a  tenement  house,  in  violation  of  the  restriction  ana  coven- 
ant alluded  to.  The  building  contains  a  frontage  of  seventy-five 
f^t  on  Tenth  avenue  and  ninety-five  feet  on  Sixty-fourth  street 
It  is  arranged  for  t^hree  stores  fronting  upon  the  avenue,  and  three 
stores  fronting  upon  Sixty-fourth  street,  with  four  stories  above 
the  first  floor,  each  arranged  for  the  accommodation  of  four  fami- 
lies. 

Flat  or  tenement  houses  of  the  ordinary  description  have 
been  erected  for  a  considerable  distance  below  Sixty-third  street 
on  both  sides  of  Tenth  avenue;  also  on  the  opposite  side  of 
Tenth  avenue  between  Sixty-third  and  Sixty-fourth  streets ;  also 
upon  the  entire  block  fronting  on  the  easterly  side  of  Tenth  ave- 
nue from  Sixty- fourth  street  to  Sixty-fifth  street;  also  in  the 
middle  of  the  block  between  Ninth  and  Tenth  avenues  on  the 
northerly  side  of  Sixty-third  street;  ordinary  tenement  houses 
have  been  built  on  the  southerly  side  of  Sixty-third  street  from 
Ninth  avenue  westward ly,  covering  more  than  half  of  the  block ; 
flat  or  tenement  houses  have  been  built  opposite  the  premises  of 
the  plaintiff  on  the  northerly  side  of  Sixty-fourth  street,  and  like 
houses  have  been  built  for  a  considerable  distance  northward  on 
both  sides  of  Tenth  avenue.     On  the  northwesteriy  comer  of 
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Tenth  avenue  and  Sixtj-Qfth  street  is  an  establishment  for  the 
mantlfacture  of  illuminating  gas,  and  on  the  block  below,  on  the 
westerly  side  of  Tenth  avenue,  are  carpenter  shops,  liquor  and 
beer  saloons,  blacksmith  shops,  and  one  tenement  or  flat  housa 

The  trial  court  refused  a  permanent  injunction,  but  awarded 
.  damages  to  the  plaintiff  in  the  sum  of  $1,500,  and  an  injunction  re- 
straining the  defendant  from  renting  the  building  upon  her  lot  to 
any  tenant  until  such  damages,  together  with  the  costs  of  the 
action,  shall  be  paid. 

The  facts  to  which  we  have  alluded  were  found  b^  the  trial 
court,  and  are  such  as  to  entitle  the  plaintiff  to  an  injunction, 
were  it  not  for  the  fact  that  the  surrounding  neighborhood  has 
been  chieflv  built  up  and  occupied  with  flat  or  tenement  houses. 
The  defendant's  building  is  a  large  one,  constructed  at  considera- 
ble expense,  and  is  in  a  neighborhood  devoted  chiefly  to  the  resi- 
dence of  people  for  which  the  defendant's  buildmg  was  de- 
signed; if  enjoined  from  using  the  same  for  that  purpose  the 
defendant  must  necessarily  suffer  damages  greatly  in  excess  of 
any  which  is  likely  or  possible  to  be  sustained  by  the  plaintiff. 

In  the  case  of  the  Trustees  of  Columbia  College  v  Thacher^  87  N. 
Y.,  811,  it  was  held  that  whilst  a  court  of  equity  has  jurisdiction 
to  enforce  the  observance  of  covenants  made  by  an  owner  of 
lands  in  a  city  with  an  adjoining  owner,  in  consideration  of  simi- 
lar reciprocal  covenants  on  the  part  of  the  latter,  restricting  the 
use  of  the  lands  to  the  purposes  of  private  residences,  the  exer- 
cise of  this  authority  is  within  its  discretion ;  and  where  there 
has  been  such  a  change  in  the  character  of  the  neighborhood  as 
to  defeat  the  object  and  purposes  of  the  agreement,  and  to  render 
it  inequitable  to  deprive  such  owner  of  the  privilege  of  con- 
forming his  property  to  that  character,  such  relief  will  not  be 
granteoL 

In  High  on  Injunctions,  §  22,  it  is  said,  if  it  is  apparent  upon 
an  application  for  an  injunction  that  the  relief  sougnt  is  dispro- 
portioned  to  the  nature  and  extent  of  the  injuiy  sustained,  or 
likely  to  be  sustained,  the  court  will  decline  to  interfere.  And 
again,  at  §  1158,  where  the  character  and  condition  of  the  adjoin- 
ing lands,  with  reference  to  that  conveyed,  have  so  changed  as  to 
render  the  restriction  in  the  conveyance  inapplicable,  according  to 
its  true  intent  and  spirit,  a  court  of  equity  will  not  interfere  by 
injunction  to  prevent  a  breach  of  the  covenant,  but  will  leave 
the  party  aggneved  to  his  remedy  at  law.  See  also  Conger  v.  N. 
Y.,  West  Snore  it  Buffalo  Railroad  Company,  120  N.  Y.,  29  ;  80  St 
Kept,  124 ;  Margivfy.  Muir,  57  N.  Y.,  155 ;  Peters  v.  Delaplaine^ 
49  id.,  862. 

Under  the  rule  to  which  we  have  called  attention,  and  the  faqts 
disdoBed,  the  trial  court  properly  withheld  a  permanent  injune- 
tion^  and  confined  the  relief  of  the  plaintiff  to  damages. 

As  we  have  seen,  the  trial  court  awarded  fifteen  hundred  dol- 

laiB  as  damagea     This  was  found  to  be  the  difference  in  value 

of  the  plaintiff's  premises,  with  and  without  the  defendant's  t^ie- 

ment  building.     The  award  is   for  the  permanent  injury  sua* 
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tained.  The  defendant's  building  was  in  process  of  construction 
when  this  action  was  brought  At  the  time  of  the  trial  it  had 
been  completed,  but  was  only  partially  occupied.  The  plaintiffs 
damages  depended,  not  upon  the  construction  of  the  ouilding, 
but  the  use  made  of  it  If  it  should  never  be  used  for  a  tene- 
ment building,  no  damages  would  result,  and  if,  as  is  claimed,- 
damages  only  could  be  awarded  to  the  time  the  action  was  com- 
menced, none  could  be  allowed,  for  the  reason  tiiat  at  that 
time  none  had  been  sustained. 

It  appears  to  have  been  uppn  this  theory  that  the  general  term 
ordered  a  reversal  of  the  juagment,  following  the  cases  of  Pdnd 
V.  Metropolitan  Railway  Co.,  112  N.  Y.,  186;  20  St  Rep.,  479 ; 
XJline  Y.  N.  T.  a  (k  H.  RR  R  Co.,  101  N.  Y.,  98,  and  other 
kindred  cases ;  but  those  cases  were  actions  for  damages  and  were 
disposed  of  upon  the  theory  that  as  to  the  plaintiff  there  was  an 
unlawful  structure  upon  his  easement,  amounting  to  a  nuisanca 
That  being  a  nuisance,  the  defendant  was  under  a  legal  obliga- 
tion to  remove  it,  and  the  law  would  not  presume  that  he  would 
not  do  so.  For  that  reason  damages  could  only  be  I'ecovered  up 
to  the  time  of  the  commencement  of  the  action. 

We  do  not  regard  these  cases  as  having  any  application  to  the 
(juestion  under  consideration.  The  defendant's  building  does  not 
incumber  or  interfere  with  any  easement  of  the  plaintiff;  it  is  not 
unlawful  or  a  nuisance.  There  is  conseauently  no  presumption 
that  it  will  be  abated  or  discontinued.  The  devoting  of  it  to  the 
use  for  which  it  was  constructed  operates  as  a  breach  of  the  cove- 
nant embraced  in  the  deeds  to  which  we  have  alluded,  and  be- 
cause of  such  breach  the  plaintiff  is  entitled  to  damages.  The 
building  is  a  permanent  structure,  specially  arranged  for  continued 
use  as  a  tenement  or  flat  house.  This  action  is  in  equity  and  one 
of  the  objects  sought  is  to  avoid  a  multiplicity  of  actions  which 
might  be  brought  in  case  only  past  damages  could  be  recovered. 

We  see  no  reason  why  permanent  damages  may  not  be  awarded. 
This  right  is  recognized  by  the  recent  cases. 

In  Pappmheim  v.  Tlie  Manhattan  Railway  Company,  128 
N.  Y,  486;  40  St  Rep,  445,  Peckham,  J.,  in  delivering  the 
opinion  of  the  court,  says :  "  In  an  action  at  law  the  owner  of  the 
property  interfered  with,  or  trespassed  upon,  cannot  recover  dam- 
ages to  his  premises  based  upon  the  assumption  that  such  tres- 
pass is  to  be  permanent  He  can  only  recover  the  damages  which 
ne  has  sustained  up  to  the  commencement  of  the  action.  *  *  ♦ 
But  the  owner  can  resort  to  equity  for  the  purpose  of  enjoining 
the  continuance  of  the  trespass,  and  to  thus  prevent  a  multiplicity 
of  actions  at  law  to  recover  damages ;  and  in  such  an  action  the 
court  may  determine  the  amount  of  damages  which  the  owner 
would  sustain  if  the  trespass  were  permanently  continued,  and  it 
may  provide  that  upon  payment  of  that  sum  the  plaintiff  shall 
give  a  deed  or  convey  the  right  to  the  defendant'*  See,  also, 
Thompson  v.  Manhattan  Railway  Company,  41  St  Rep.,  697 ; 
Hend^son  v.  K  Y.  C  R  R  Co.,  78  N.  Y,  428-434. 
.  We  discover  no  exceptions  in  the  case  that  call  for  a  reversal 
of  the  judgment     Evidence  was  receiverl  in  reference  to  there 
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being  windows  on  the  east  end  of  the  building,  but  it  was  received 
only  for  the  purpose  of  showing  the  kind  of  house  that  was 
erected,  and  no  claim  for  damages  was  made  by  reason  of  such 
windows.  To  the  question  as  to  what  the  effect  would  have  been 
upon  the  plaintiff  s  property  if,  instead  of  the  house  erected  by 
Mrs.  Deane,  there  had  been  placed  houses  corresponding  in  qual- 
ity and  character  to  those  which  front  on  Tenth  avenue  above 
Slxty-ifourth  street,  the  answer  of  the  witness  is,  that  he  did  not 
know  the  character  of  those  housea  He  does  not  pretend  to 
speak  as  to  the  effect,  and  consequently  the  exception  taken  is  not 
available.  His  answer  to  the  next  question  is  in  favor  of  the  de- 
fendant and  consequently  did  her  no  harm.  . 

The  damages  awarded  by  the  trial  court  were  for  the  perma- 
nent injury  sustained  by  the  plaintiff,  by  reason  of  the  breach  of 
the  covenant  alluded  to.  Under  the  practice  adopted  in  kindred 
cases,  the  trial  court  might  properly  have  required  the  plaintiff, 
upon  the  receipt  of  the  damages  awarded,  to  have  duly  executed, 
acknowledged  and  delivered  to  the  defendant  a  release  from  the 
covenant,  so  far  as  it  restricts  the  use  of  the  premises  for  the  pur- 
pose of  a  tenement  house.  "Whilst  this  requirement  may  not  be 
necessiiry  to  bar  a  further  action  for  damages,  it  seems  but  just, 
under  the  circumstances,  and  in  view  of  the  liberal  award  made, 
that  the  release  should  be  given. 

The  order  of  the  general  term  will,  therefore,  be  afl&rmed  and 
judgment  absolute  ordered  against  the  appellant  upon  her  scipula- 
iiony  with  costs,  unless  within  thirty  days  she  stipulates  that  the 
judgment  of  the  trial  court  be  modified  by  adding  thereto  a  pro^ 
vision  that  upon  the  payment  to  her  of  the  damages  and  costs 
awarded  by  the  trial  court  she  execute,  acknowledge  and  deliver 
to  the  defendant  a  release  from  the  covenant  embraced  in  the 
deed,  so  far  as  it  restricts  the  use  of  the  premises  for  the  purpose 
of  a  tenement  house. 

If  such  stipulation  is  given,  the  order  of  the  general  term  is 
reversed,  and  the  judgment  of  the  trial  court,  as  so  modified, 
affirmed,  without  costs. 

All  concur. 

Elizabeth  Buckel,  Prff,  v.  Ann  Suss,  Deft 

(New  Jerk  Superior  Court,  Trial  Term,  Filed  January,  189S,) 

Husband  and  wife — Action  for  enticing  husband. 

An  action  by  a  wife  for  the  enticement  of  her  husband  cannot  be  main* 
tained  where  she  has  voluntarily  left  her  husband  and  entered  into  an 
agreement  for  separation  under  sanction  of  the  court. 

The  plaintiff  sued  to  recover  $50,000  damages,  because,  as  she 
allied,  the  defendant  enticed  away  her  husband  and  (^pprived 
her  of  his  comfort,  society,  assistance,  consort  and  support  The 
complaint  was  dismissed  at  the  conclusion  of  the  entire  evidence, 
and  the  present  application  is  for  a  new  trial. 

A  Steckler,  for  motion ;   Guggenheimer  ct   Untermyer^  opposed. 

McAdam,  J.— The  plaintiff  is  concluded  by  the  nature  of  her 
action,  as  set  forth  in  the  complaint,  which  is  for  "  enticing  away 
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tlie  plaintiffs  husband,"  and  the  form  of  complaint  used  is  that 
found  in  1  Abbott's  Forms,  page  504,  No.  608.  It  is  not  ior 
"  crim-con,"  in  which  the  words  "  debauched  and  carnally  knew  " 
are  necessary  allegations.  McCalFs  Forms,  8d  ed.,  p.  270,  No.  435; 
1  Abbott's  Forms,  p.  504,  Na  609.  So  considered,  the  plaintiff 
is  without  a  cause  of  action,  for,  according  to  her  own  testimony, 
she  cohabited  with  her  husband,  until,  by  the  advice  of  her  coun- 
sel, she  left  his  home,  hired  rooms  in  another  house,  and  brought 
an  action  in  the  supreme  court  for  a  limited  divorce,  which  re- 
sulted in  July,  1888,  in  an  agreement  for  separation,  by  and  with 
the  sanction  of  the  court,  whereby  her  husband  agreed  to  pay  her 
alimony  at  the  rate  of  $1,000  per  year,  payable  monthly.  While 
the  wife's  right  to  maintain  an  action  for  enticing  away  the  bus- 
band  is  now  aflBrmatively  established,  Bennett  v.  Bennett,  116  N. 
Y.,  584 ;  27  St  Rep.,  679,  the  enticing  must  be  clearly  proved. 
An  action  for  harboring  a  husband  or  wife  is  maintainable  with- 
out the  element  of  "  cnm-coa"  2  Hilliard  on  Torts,  4th  ed.,  510. 
But  the  harboring  means  something  more  than  receiving  a  visitor 
casually  entertaining  a  ^est ;  it  means  some  act  or  influence  by 
which  the  husband  or  wife  is  induced  to  remain  away  fR>m  home, 
or  encouraged  in  some  manner  to  desert  the  companionship  of  bis 
or  her  life  partner.      Warner  v.  Miller,  17  Abb.  N.  C,  224. 

There  was  no  enticing  away  of  the  plaintiffs  husband,  but  a 
voluntary  departure  from  him  by  the  plaintiflF,  followed  by  the 
agreement  for  separation,  "by  judicial  sanction,"  in  July,  1888, 
the  consequence  of  which  is  to  discharge  the  defendant  ivom  all 
liability  for  harboring  the  plaintiffs  husband,  if  her  conduct  rises 
to  the  gravity  of  such  an  oflEense.  This  results  from  the  nature 
of  the  damages  recoverable  and  the  effect  of  a  legal  separation  upon 
marital  rights. 

The  dami^es  recoverable  are  for  the  loss  of  the  "society,  com- 
fort and  assistance  "  of  the  husband  or  wife.  SelwynV  N.  P.,  6 ; 
Biffelow  on  Torts,  158;  Bennett  v.  Bennett,  supra.  Where  the 
wife  sues,  she  must  rely  upon  the  loss  of  consortium  or  conjugal 
society  of  the  husband  (id.),  and  these  things  are  renounced  by  a 
1^^  separation.  Reeves  Dom.  Bel.,  ed.  of  1867,  p.  175,  for,  while 
united  m  form,  the  parties  are  divided  in  fact;  "  they  are  thrown 
upon  society  in  the  undefined  and  dangerous  character  of  a  wife 
without  a  husband  and  a  husband  without  a  wife"  Etxirm  v. 
Evans,  1  Hagg.  Cona,  86,  87.  The  spirit  of  the  marriage  con- 
tract, all  that  (dignifies  and  ennobles  it,  is  gone ;  the  letter  alone 
remains. 

For  the  reasons  stated,  voluntary  contracts  for  separation  have 
in  many  cases  been  held  illegal,  unless  entered  into  after  actual 
separation,  and  made  through  the  intervention  of  a  trustee,^ or  by 
sanction  of  the  court  A  deed  of  separation  executed  in  contempla- 
tion of  and  as  an  inducement  to  vl future  separation  is  void.  Floren- 
tine V.  Wilson,  Hill  k  D.  Supj).,  803.  This  is  because  the  law  does 
not  encourage  husbands  and  wives  to  separata  Although  a  contract 
for  future  separation  is  toid,  it  is  valid  if  made  after  separation. 
Galusha  v.  Galusha,  116  N.  Y.,  685 ;  27  St  Rep.,  788 ;  AUen  v. 
Affleck,  64  How.  Pr.,  880.     Judge  Cowen,  in  The  Peopie  v.  Mer- 
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ein,  8  Hill,  410,  calls  these  articles  "  a  kind  of  divorce  whicli  the 
courts  cunoot  very  well,  at  this  daj,  gainsay."  In  other  words, 
'whenever  legal  ground  for  separation  exists,  the  parties  may  agree 
to  it  without  compelling  the  court  to  hear  the  grievance  and  award 
A  decree,  for  what  the  court  would  be  required  to  do  the  parties 
may  themselves  do.  An  agreement  of  separation,  followed  by 
^n  immedi:ite  actual  separation,  is  valid,  and  the  covenant  on  the 
part  of  th^  husband  to  pay  instalments  to  a  tmstee  for  the  sup- 
port of  the  wife  and  their  children  is  enforceable  in  an  action  by 
the  trustee,  Gia,rh  v.  Fosdick,  118  N.  Y.,  7;  S.  C,  27  St  Rep.^ 
760;  28  id,  449,  and,  in  the  absence  of  a  provision  in  the  agree- 
ment to  that  eflfect,  the  act  of  the  wife  in  subsequently  obtaining 
A  divorce,  no  alimony  being  awarded,  will  not  terminate  the  obh- 
gation  of  the  husband  to  pay  the  instalments.  Id.  The  case  was 
tried  on  the  theory  that  the  separation  between  the  plaintiff  and 
-defendant  was  by  decree  of  the  court  It  appears  now  that  it 
•vriM  effected  by  agreement,  under  sanction  of  the  court  The  le- 
•gai  result  is  in  eithei*  case  the  same,  and  the  circumstance  required 
Tio  more  than  passing  notice,  although  technically  the  plaintiff  is 
iound  hy  tlie  theory  on  which  the  case  was  tried.  Frear  v.  Stjoeei^ 
118  N.  Y.,  454 ;  29  St  Rep.,  972. 

In  Weedon  v.  TimbrelU  5  T.  R,  857,  it  was  ruled  by  Lord 
Kenyon  that  actions  of  tliis  description,  being  founded  .on  the  in-* 
jury  which  the  husband  lias  sustained  in  the  deprivation  of  the 
•oomfort,  society  and  assistance  of  his  wife  (an  allegation  to  that 
effect  being  always  inserted  in  declarations  of  this  kind  as  being 
material  and  substantial),  the  consequence  must  be  that  when 
the  husband  voluntarily  relinquishes  the  comfort,  society  and  as- 
sistance of  his  wife,  by  consenting  to  a  separation  from  her,  he 
-can  suffer  no  loss  from  her  incontinency  whilst  such  separation 
-continues.  See  2  Bright  on  Husband  and  Wife,  351 ;  Fry  v. 
Derstler,  2  Yeates,  278  ;  Roper  Husband  and  Wife,  322 ;  Bartelot 
V.  Hawker^  Peake  N.  P.  C.,  7 ;  Hodges  v.  Windham^  id,  39 ;  4 
Via  Ab.,  173 ;  2  Stark.  Ev.,  698 ;  Shelf,  on  Mar.  and  Div.,  ch. 
6,  p.  608. 

If  the  action  had  been  brought  for  "  crim-con,"  i  e.,  corrupting 
the  mind  and  affection  of  the  plaintiff's  consort,  a  brief  review  of 
rules  r^ulating  such  actions  and  the  authorities  in  r^ard  thereto, 
to  which  attention  has  been  called  by  the  plaintiff's  counsel,  might 
have  been  necessary;  but  as  "crim-con.  is  not  charged,  these 
matters,  "  like  the  nowers  that  bloom  in  the  spring,  have  nothing 
to  do  with  the  case,"  and  require  no  comment.  The  motion  for 
new  trial  must  be  denied. 

The  People  ex  rel  Henry  Day,  Trustee,  Resp't,  v.  Edwabd 
P.  Barker  et  aL,  Tax  Com'rs,  Applts.'    (5  cases.) 

iSupreme  Ckmri,  General  Term,  Firtt  Department,  FUed  Fhbruar^  18,  189S,} 

^AXBS— PRBSONAL  PROPBRTT  OUT  OF  ffWITB. 

The  mere  fact  that  securities  forming  part  of  a  trust  fund  which  is 
actually  deposited  outside  of  the  state  are  liens  on  property  located  in  this 
state  is  not  sufficient  to  render  them  liable  to  taxation  here. 

«  AfOrmhig  43  St.  Rep.,  4^ 
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Appeals  from  orders  vacating  or  reducing  assessments. 
George  S,  Coleman^  for  app*lts ;  Daniel  Lord,  Jr.j  for  resp't 

Per  CURLA.M. — With  the  exception  of  slight  diflEerences  which. 
were  stated  by  counsel  on  the  argument  of  these  appeals  and 
to  which  it  is  not  now  necessary  to  advert,  it  is  conceded  that 
these  cases  are  similar  in  principle  to  and  are  to  be  governed  by 
that  of  the  People  ex  rel  harrow  v.  Coleman^  119  N.  i .,  137  ;  28 
St  Bep.,  987,  and  unless  a  distinction  of  a  radical  character  is  to 
be^  found  between  the  cases,  the  decision  of  the  judge  below  in 
making  the  orders  appealed  from  was  correct 

On  an  examination  of  all  the  facts  disclosed  in  the  record  be- 
fore us,  we  can  find  nothing  which  should  change  the  application 
of  the  principle  laid  down  in  the  Darrow  case,  with  tbe  single 
possible  exception  of  the  fact  that  some  of  the  securities  are  liens 
upon  property  located  in  the  city  of  New  York.  There  does  no^ 
seem  to  be  anj  other  circumstance  in  the  cases  now  at  bar  that 
make  them  differ  from  that  authority  which  we  conceive  to  be 
controlling,  and  that  circumstance  we  do  not  regard  as  sufficient 
to  change  the  clear  rule  of  law  asserted  in  the  Darrow  case  as  we 
understand  that  decision. 

All  of  the  orders  ap|)ealed  from  must  therefore  be  affirmed^ 
with  ten  dollars  costs  and  disbursements  in  one  case. 

Van  Brunt,  P.  J.,  O'Brien  and  Patterson,  JJ.,  concur. 


Frank  D.  Schuyler,  Besp't,  v.  Josephine  M.  Schlicht, 
Imprd,  App'lt 

(Bapreme  Court,  GenercU  Term,  FiT$t  Department,Filed  February  18,  189S.) 

PaBTIBS— ADDinONAIi. 

A  person  who  claims  to  have  some  interest  in  or  to  the  subject  matter  o£ 
an  action  is  a  proper,  although  not  a  necessary  party,  and  may  be  brought 
in  to  have  his  rights  ascertained  and  defined. 

Appeal  from  interlocutory   judgment  and  order  overruling 
demurrer  to  supplementary  complaint 

Waldo  0.  Morse,  for  appit ;  Henry  W.  Bean,  for  resp't 

Patterson,  J. — The  record  in  this  case  is  very  unsatisfactory^ 
for  the  reason  that  we  cannot  ascertain  from  it  how  the  supple- 
mental domplaint  comes  into  the  action  as  a  pleading.  Whether^ 
it  is  introduced  by  consent  or  by  order  of  the  court,  and  if  the 
latter  why  or  for  what  reasons  it  was  allowed  to  be  served  we 
cannot  tell.  We  are  left  to  surmise  as  to  that  But  taking  up 
the  record  as  it  comes  to  us  we  find  that  the  defendant,  Josephine 
M.  Schlicht,  hns  demurred  to  a  supplemental  complaint,  and  her 
demurrer  was  overimled  in  the  court  below.  Nothing  was  brought 
up  for  consideration  on  that  demurrer  except  the  sufficiency  of 
the  supplemental  complaint  The  appeal  book  consists  of  a  com- 
plaint, supplemental  summons,  what  is  called  a  supplemental  com- 
plaint ana  a  demurrer  to  that  supplemental  complaint,  the  decision 
of  the  judge  on  the  demurrer,  the  order  overruling  it  and  the  in- 
terlocutory judgment     Prefixed  to  these  records  is  a  statement. 
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-of  the  case,  and  from  that  alone  do  we  learn  that  the  defendant, 
Josephine  M.  Schlicht,  was  brought  in  as  a  defendant  and  was 
served  with  a  supplemental  summons  and  complaint  Her  de- 
murrer applies  only  to  that  supplemental  complaint 

That  the  demurrer  was  properly  overrule  is  evident  We 
may  assume  that  under  §  544  of  the  Code  of  Civil  Procedure  the 
supplemental  complaint  is  in  proper  form  and  is  in  addition  to  the 
original  complaint,  but  the  present  demurrer  does  not  apply  to 
the  original  complaint,  but  only  to  what  is  added  by  the  so-called 
supplemental  complaint,  and  that  is  that  the  demurrant  claims^ to 
have  some  interest  in  or  to  the  proceeds  of  the  joint  enterprise  of 
the  plaintiff  and  Paul  J.  Schlicht  It  is  quite  clear  that  the  de- 
jnurring  defendant  was  therefore  brought  in  to  have  her  rights 
ascertained  and  defined,  if  she  had  anv.  She  may  not  have  been 
-a.  necessary  party  to  the  action,  but  she  was  a  proper  party,  and 
the  courts  have  so  often  passed  upon  the  question  of  bringing  in 
proper  parties  where  substantial  rights  are  in  c6ntrover8y  that  it 
IS  unnecessary  to  say  anything  further  on  that  subject  If  any 
-authority  is  wanted  it  may  be  found  in  Toivnsefid  v.  Bogeriy  126 
N..Y.,  370;   37  St  Rep.,  488. 

The  interlocutory  order  and  judgment  appealed  from  are 
4iffirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concur. 


Francisco  Roca  et  al,  Resp'ts,  v.  Anna  D.  Byrne,  Adm'rx, 

Iinpl'd,  App'lt 

{Supreme  Court,  General  Term,  Firet  Department,  Filed  February  18,  1898,) 

Injui^ction — Pendente  lite. 

In  an  action  to  recover  the  proceeds  of  certain  drafts  coUected  by  de- 
fendant's intestate,  as  plaintiffs'  agent,  for  application  to  specific  obli«t- 
tions,  and  wtiicU  were  deposited  by  him  in  bank,  where  the  defendant  de- 
nies that  they  were  to  be  so  applied  and  alleges  a  balance  due  to  the  in- 
testate, and  it  appears  that  he  died  insolvent,  Held,  that  it  was  proper  to 
continue  a  preliminary  injimction  restraining  the  bank  from  paying  out 
the  moneys. 

Appeal  by  defendant  Byrne  from  an  order  of  the  special  term, 
-continuing  during  the  pendency  of  the  action  an  injunction 
restraining  the  Com  Excnange  Bank  from  paying  certain  moneys 
deposited  with  the  bank. 

Harmon  Jc  Maithewson,  for  app'lt;  Michael  H,  Cardozo^  for 
resp'ts. 

0*Bbien,  J. — The  action  is  brought  by  plaintiffs  to  recover  the 
proceeds  of  certain  drafts  transmitted  to  defendant  Byrne's  intes- 
tate, who,  it  is  claimed,  while  acting  as  the  agent  of  plaintiffs,  in 
a  fiduciary  capacity,  collected  the  same  for  the  purpose  of  apply- 
ing theproceeds  thereof  to  the  payment  of  specific  obligations  of 
plaintiflfe,  and  which  proceeds  were  deposited  in  the  Com  Ex- 
change Bank,  where  they  remained  until  Byrne^s  death.  The 
answer  of  the  defendant  admits  that  certain  drafts  were  collected 
and  received  for  the  plaintiffs,  but  denies  that  the  same  were 
received  and  the  proceeds  tliereof  collected  upon  any  arrangement 
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or  agreement  that  they  should  be  applied  upon  specific  obligations 
of  the  plaintiflfa,  but,  on  the  contrary,  alleges  that  between  tlie 

Sirties  there  was  a  running  account^  and  that  at  the  time  of 
yrne's  death  a  large  credit  balance  existed  in  favor  of  Byrna 
The  complaint  and  answer  are  supplemented  by  affidavits,  and  the* 
issues  are  thus  presented,  not  only  as  to  the  terms  and  conditions- 
under  which  the  drafts  were  received  and  collected,  but  also  as- 
to  the  state  of  the  account  between  the  parties  at  the  time  of 
Byrne's  death.  The  court  is  reluctant  to  try  issues  of  the  charac* 
te^  presented  upon  affidavits,  and  it  is  only  in  cases  where,  from 
the  papei-s  themselves,  the  position  of  either  side  is  fully  sustained, 
that  it  will  hazard  a  determination  of  all  their  rights  upon  a  pre- 
liminary motion,  where  the  facts  are  supported  only  by  ex  parte 
statements.  An  examination  of  the  papers  on  appeal  fails  to  dis- 
close such  a  state  of  facts  as  would  warrant  our  deciding  all  the 
questions  in  dispute  in  favor  of  the  defendant. 

The  suggestion  of  appellant  that  plaintiffs*  alle^tious  being, 
for  the  most  part,  upon  mformation  and  belief,  are  insufficient  tO' 
sustain  an  injunction  pendente  lite,  is  to  be  considered  together 
with  the  fact  that  most  of  the  answering  affidavits  are  likewise 
upon  information  and  belief.  The  sources  of  information  and  the 
ground  of  belief  of  the  affiants  are  set  forth,  and,  in  addition, 
there  is  the  affidavit  of  one  Jones,  whose  knowledge  is  stated  to 
have  been  derived  not  only  from  conversations  with  the  deceased, 
but  also  from  the  fact  that  he  personally  collected  some  of  the 
drafts,  the  proceeds  of  which  were  deposited  with  the  bank,  and 
which  are  sought  to  be  reached  in  this  actioa  We  may  admit 
that,  as  presented,  there  is  much  force  in  the  contention  of  the 
defendant,  that  there  was  no  special  appropriation  of  these  drafts, 
but  that,  for  years,  there  was  a  running  account  between  the  par- 
ties. There  are,  however,  other  considerations  which  we  think 
should  induce  us  to  uphold  the  injunction  until  the  fact  can  be 
fully  presented  at  the  trial.  It  is  asserted  that  Byrne,  to  whose 
credit  the  nioneys  received  from  the  collection  of  the  drafts  were 
deposited,  died  msolvent,  and  that  the  payment  over  of  the  mon- 
eys to  the  administratrix  would,  even  though  plaintife  should 
succeed,  leave  them  remediless.  The  only  injury  that  could 
result  from  retaining  the  moneys  in  the  bauK  dunng  the  pendency 
of  the  action  to  the  administratrix,  would  be  the  consequent 
delay.  This,  to  a  great  extent,  could  have  been  obviat^i  by 
accepting  the  suggestion  of  the  court  below,  as  to  embodying  iti» 
the  order  a  condition  which  would  have  insured  a  speedy  triaL 
"We  see  no  good  reason,  therefore,  for  disturbing  the  order,  and 
it  should  accordingly  be  affirmed,  with  costs  to  abide  the  event 

VJlN  Brunt,  P.  J. — ^I  am  of  the  opinion  that  it  is  in  further- 
ance of  justice  to  retain  the  injunction  until  the  rights  of  ther 
parties  can  be  determined  after  a  trial 

Laweenck,  J.,  concura 
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The  Holland  Trust  Co.  of  New  York,  Trustee,  Resp't,  v. 
Isabella  V.  Hogan  et  aL,  App'lts. 

(Suprwns  Court,  General  Term,  Fii'Bt  Department,  Piled  February  IS,  189^.} 

!•   FOBECLOSURB— PaBTIBS. 

The  owner  of  the  equity  of  redemption  moved  to  open  a' decree  of  fore- 
closure and  compel  plaintiff  to  bring  in  as  defendant  a  former  owner  on 
the  ground  that  it  did  not  appear  in  the  judgment  roll  whether  such  owner 
was  married  or  not,  his  deed  being  from  himself  alone.  It  appeared  that 
the  deed  from  such  owner  declared  that  he  was  unmarried,  and  that  he 
had,  in  actions  in  which  the  agent  of  the  owner  of  redemption  was  a  party, 
made  affidavit  to  the  same  eSect,  Held,  that  the  objection  was  friyolous,. 
and  the  motion  was  properly  denied. 

%»  Same— Part  PAYMENT. 

The  agent  of  the  owner  paid  plaintiff's  attorney  money  to  procure  ad«- 
journments  of  the  sale.  The  attorney  claimed  that  the  payments  were: 
made  for  the  purpose  of  paying  the  cost  of  readvertisement  and  produced 
bills  therefor  amounting  to  that  sum.  Held,  such  payments  could  not  be 
applied  to  the  reduction  of  the  amount  due  on  the  decree. 

8.  Same — Sale — Attorneys. 

The  attorney  for  the  plaintiff,  whose  conduct  is  perfectly  fair  and  honesty 
may  bid  in  the  premises  at  a  foreclosure  sale  as  against  the  defendants  ii^ 
the  action. 

Appeal  from  onler  denying  motion  to  set  aside  a  judgment  of 
foreclosure  and  the  sale  thereon. 

Wfn,  H,  KnoXj  for  app'lts ;  Morris  P.  Ferris^  for  resp*t 

Patterson,  J. — The  order  from  which  this  appea.1  is  taken  wa» 

Eroperly  made  by  the  justice  at  special  term.  The  motion  before 
im  was  directed  to  the  accomplishment  of  three  things,  viz^. : 
the  setting  aside  oC  a  sale  of  moitgaged  premises ;  the  applicatioD 
of  two  certain  sums,  paid  to  the  attorney  of  the  plaintiff  interme- 
diate the  first  advertisement  of  sale  and  the  actual  sale,  to  the  re- 
duction of  the  amount  due  on  the  decree ;  and  the  opening  of  the 
decree  and  compelling  the  plaintiff  to  brin^  in  as  a  party  defend- 
ant a  man  who  at  one  time  held  the  legal  title  to  the  mortgaged 
premises. 

Considering  the  several  grounds* in  the  reverse  order  of  their 

S resent  statement,  it  appears  that  the  owner  of  the  equity  of  re^ 
^nption  in  the  property  was  one  Kate  J.  Murphy.  She  does 
not  personally  make  any  affidavit  on  this  motion.  It  is  based  al- 
together on  two  affidavits  of  the  defendant,  John  Hogan,  her 
brother-in-law,  and,  as  he  says,  her  agent ;  but  it  is  apparent  he  is 
really  the  party  interested.  Hogan  swears  that  the  judgment  is 
defective,  because  one  O'Connor,  who  conveyed  to  the  defendant 
Murphy,  was  not  a  party  to  the  action.  O'Connor  was  the  grantee 
of  tnis  same  affiant,  and  the  person  through  whom  the  title  passed 
into  the  name  of  Hogau's  sister-in-law,  and  the  reason  why  it  is 
claimed  O'Connor  should  be  made  a  party  is,  that  it  does  not  ap- 
pear in  the  judgment  roll  whether  the  O'Connor  was  married,  or 
nas  a  wife  living:,  there  being  no  other  party  named  as  agrantor 
in  the  deed  to  Kate  Murphy  than  O'Connor  himself.  This  ob- 
jection is  utterly  frivolous,  and  its  presentation  as  a  ground  f<^ 
ar.  Rep.,  Vol.  XLIV.        73 
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;setting  aside  a  decree  should  be  rebuked.  It  is  disingenuous  in 
the  extrema  It  appears  in  the  answering  affidj^vits,  and  is  not 
denied,  that  in  the  conveyance  of  this  and  other  property  from 
0*CJonnor  to  the  defendant  Murphy,  he  described  himself'as  un- 
married. Hogan  conveyed  to  him,  as  he  states  in  his  own  affida- 
vit. He  does  not  swear  that  O'Connor  was  married,  nor  is  there 
Anything  to  «how  he  was.  On  the  contrary,  in  various  suits  in 
the  court  of  common  pleas,  to  which  this  same  Hogan  was  a 
party,  O'Connor  made  an  affidavit  that  he  was  unmarried,  and  it 
IS  simply  incredible  that  Hogan  did  not  know  it.  This  attempt 
to  deceive  the  couil  is  quite  enough  to  deprive  the  affiant's  state- 
ments of  any  force  at  all. 

On  that  branch  of  the  motion  which  relates  to  the  application 
of  certain  moneys  to  the  reduction  of  the  decree,  it  appeared  that 
•the  sale  was  fii-st  advertised  for  October  6,  1891.  Hogan  swears 
he  first  learned  of  the  date  they  fixed  on  that  morning,  and  then 
he  arranged  on  the  payment  of  $100  to  have  it  postponed  for  a 
fortnight 

That  again  at  the  expiration  of  that  time  he  arranged  on  pay- 
ment of  $100  more  for  another  postponement  of  two  weeks, 
which  carried  the  day  of  sale,  to  Novemoer  2d.  That  he  (Hogan) 
miscalculated  the  time  of  sale  thinking  it  was  the  3d,  and  that  he 
intended  to  go  again  to  the  office  of  the  plaintiff's  attorney  in 
quest  of  another  and  third  adjournment ;  tnat  he  discover«a  on 
the  second  that  the  sale  was  advertised  for  that  day,  went  to  the 
sales  rooms  but  arrived  too  late,  the  property  having  been  struck 
off  to  a  purchaser.  If  these  two  amounts  were  paid  for  and  ex- 
acted by  the  attorney  for  the  plaintiff  as  conditions  of  an  adjourn- 
ment and  nothing  else,  we^might  well  exercise  the  discretion  re- 
:siding  in  the  court  to  direct  a  re-sale,  but  Mr.  Ferris,  the  attor- 
ney, swears  positively  that  the  two  payments  were  merely  to  cover 
^the  cost  of  re-advertising,  and  in  corroboration  of  his  statement 
produces  the  bills  of  two  newspapers  for  such  adveitisement 
^These  bills  of  the  "  Law  Journal  and  "  the  Sun''  aggregate  two 
hundred  and  eighty-five  doUarp,  and  it  was  not  at  all  unreasonable 
that  the  payments  made  by  Hogan  should  be  required  as  condi- 
^tions  of  tlie  postponements  of  the  sala 

The  remaming  ground  upon  which  the  interposition  of  the 
•court  was  asked  to  set  aside  the  sale  is  that  the  property  was  bid 
in  by  the  plaintiff's  attorney  in  his  own  name  ana  for  his  own 
benefit  It  is  claimed  that  for  some  reason  the  general  principle 
that  trustees,  receivers  and  those  standing  in  fiduciary  or  confi- 
dential relations  to  others,  and  to  property  in  which  such  others 
are  interested,  can  acquire  no  advantage  to  themselves  from  or  out 
of  such  property  as  purchasei's,  has  application  to  this  puix^hase. 
But  Mr.  FeiTis  stood  in  no  fiduciary  or  confidential  relation  to 
Hogan  or  the  defendant  Murphy,  and  certainly  not  as  to  the  prop- 
-erty,  for  the  very  purpose  of  the  suit  was  to  sell  that  property 
^way  from  the  defendants. 

He  owed  them  no  direct  duty  and  was  not  bound  to  do  more 
than  conduct  the  foreclosure  suit  honestly,  lawfully  and  without 
oppression  or  deceit,  as  an  adversary  proceeding.     If  his  own 
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client  were  to  come  in  and  claim  the  benefit  of  the  purchase  a 
very  different  question  would  arise,  but  as  to  the  parties  making 
the  present  motion,  the  simple  question  is  as  to  the  right  of  aa 
attorney  for  an  adverse  party,  whose  conduct  is  perfectly  fair  and 
honest,  to  bid  in  the  premises  at  a  foreclosure  sale.  That  is  ex- 
actly what  was  done  in  McCotter  v.  Jay,  80  N.  Y.,  80,  and  in  that 
case  the  purchase  was  sustained. 

We  have  examined  the  papers  used  in  this  motion  with  care,  to^ 
ascertain  if  there  exists  any  ground  on  which  to  set  aside  this  sale, 
and  can  find  none.  Both  the  auctioneer  and  referee  swear  that  it 
was  well  and  honestly  conducted ;  that  the  attendance  thereat  waa 
large :  that  the  bidding  was  spirited  and  there  was  much  competi- 
tion, no  less  than  thirteen  different  bids  having  been  recorded  by 
the  auctioneer  in  his  book.  Nothing  whatever  was  done  bv  the 
attorney  of  the  plaintiff  at  any  time  to  mislead  the  defendants^ 
but,  on  the  contrary,  all  his  proceedings  were  faii;  open  and  regu- 
lar. '  The  order  must  be  affirmed,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concur. 


Nathanibl  Sleeman,   App^lt,   v.   Lewis   Hotchkiss  et  al^ 

Kesp'ts. 

(Supreme  Court,  General  Term,  First  Department,  Filed  February  18, 189S.y 

Pleading— Eiiumr. 

Where  ao  entire  scheme  of  action  is  set  forth  against  many  defendanta. 
for  equitable  relief  and  nothing  else,  and  the  bill  fails,  plaintiff  cannot 
turn  It  into  a  legal  action  against  some  one  of  the  defendants,  because  as- 
to  him  certain  facts  are  pleaded  which  might  entitle  plaintiff  to  damages 
against  him. 

Appeal  from  judgment  dismissing  complaint 

Action  to  procure  the  cancellation  of  a  contract,  the  return  of 
certain  shares  of  stock  and  for  other  relief. 

R  J.  Moses,  Jr.,  for  app'lt ;  E.  Louis  Lowe  and  H.  Major,  for 
resp'ts. 

Patterson,  J. — This  is  an  appeal  from  a  judgment  directed  at 
the  circuit  dismissing  a  complaint  on  the  merits  and  also  from, 
what  appears  to  be  an  order  directing  the  judgment,  and  in  which 
are  stated,  among  other  things,  the  peculiar  circumstances  undeir 
which  that  direction  for  judgment  was  given. 

The  judge  below  dismissed  the  compkint  on  a  concession  ot 
counsel  "that  by  an  order  entered  herein  on  November  15,  1888,,. 
this  court  at  a  previous  circuit  thereof  ha^i  already  decided  that  no- 
relief  can  be  granted  to  the  plaintiff  under  the  complaint  in  thia 
action  and  that  the  said  complaint  should  be  dismissed  on  the^ 
merits  unless  the  plaintiflE  paid  the  costs  of  the  last  named  circuit, 
and  applied  a*  special  term  for  leave  to  amend  said  complaint,  and 
it  having  been  also  conceded  that  the  plaintiff  paid  saia  costs  and 
made  said  application  under  and  pursuant  to  said  order,  but  that 
said  application  was  denied  and  tne  order  denying  the  same  was 
affirmed  at  the  general  term  of  this  court  on  Januaiy  16,  ISOL'*" 
It  therefore  clearly  appears  that  what  induced  the  court  below  to 
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dismiss  the  complaint  was  an  admission  that  certain  anterior  pro- 
ceedings in  the  action  were  of  such  a  character  as  in  the  mind  of 
the  learned  judge  required  that  course  to  be  pursued. 

On  studying  the  recoixi  we  find  that  the  complaint  is  one 
^strictly  drawn  as  presenting  a  cause  of  action  of  purely  equitabl© 
cognizance  as  between  all  the  parties.  It  was  framed  to  present 
nothing  but  the  alleged  equities  of  Sleeman;  the  plaintiff,  under 
contracts  with  parties  interested  in  the  National  Gas  Savinc  Com- 
pany, and  to  protect  him  from  alleged  wrongs  intended  to  be  per- 
petrated on  him  by  persons  acting  for  him  or  in  his  interest  either 
as  his  attorneys  or  being  bound  to  him  by  some  fiduciary  rela- 
tion. It  is  not  necessary  to  state  in  detail  the  alleged  facts  con- 
:8tituting  the  supposed  cause  of  action.  It  sufl&ces  that  the  com- 
f)laint  in  its  structure  is  one  purely  and  simply  presenting  equi- 
ties as  against  defendants  who  could  not  on  the  very  facts  pleaded 
all  be  liable  at  common  law  for  all  that  is  set  forth  therein,  and 
on  the  whole  case  as  stated  the  relief  demanded  was  only  sucL.  as 
-a  court  of  ec^uity  can  award. 

As  an  equity  cause  it  came  up  for  trial  at  the  special  tenn  be- 
fore Mr.  Justice  Van  Brunt  in  December,  1886.  it  then  appeared 
that  in  consequence  of  the  non  service  of  process  on  certain  of  the 
clefendants  the  complaint  must  be  dismissed  and  that  was  done 
in  so  far  as  it  prays  for  equitable  relief  in  this  action.  As  nothing 
but  equitable  relief  was  prayed  lor  that  ought  to  have  been 
enough  to  dispose  of  the  wnole  case,  but  two  yeai-s  later  it  came 
on  for  trial  at  circuit,  it  evidently  having  been  supposed  that  there 
was  enough  i.n  the  complaint  and  answers  to  raise  a  common  law 
issue  against  somebody,  to  be  tried  by  jury.  Mr.  Justice  Barrett, 
presiding  at  the  circuit,  disposed  of  tne  whole  case  very  properly 
•on  a  simple  inspection  of  tne  pleadings  and  held,  "That  the  court 
having  inspected  the  complaint  and  having  determined  that  no 
relief  can  he  had  thereunder"  a  juror  might  be  withdrawn,  and 
the  plaintiff  was  allowed  to  move  at  special  term  to  amend  the 
complaint  in  compliance  with  certain  terms  imposed.  This  per- 
mission was  availed  of  and  the  terms  were  accepted.  Subsequently 
the  motion  made  at  special  teim  was  denied ;  an  appeal  was  taken 
from  the  order  and  it  was  affirmed  at  the  general  term.  The 
learned  judge  at  the  last  trial  evidently  regarded  the  order  made 
by  Mr.  Justice  Barrett  as  concluding  the  plaintiff  from  bringing 
the  case  on  again  on  the  same  compTaintj  but  without  holding  that 
Judge  Barrett's  decision  is  res  adjudicata,  it  is  quite  plain  that  the 
complaint  was  properly  dismissed.  As  said  before,  it  is  drawn  as 
one  in  equity  setting  forth  facts  for  equitable  relief  against  all  of 
the  defendants.  The  effort  made  was  to  turn  it  into  a  common 
law  suit  against  some  of  the  defendants  because  there  are  several 
allegations  of  facts  which  might  sustain  an  action  at  law  against 
one  or  more  of  such  defendants.  It  was  nevei^  intended  to 
carry  the  rule  of  Stemherger  v.  McOovern^  66  N.  Y.,  12,  to  that 
extent 

That  was  an  action  for  specific  performance,  but  the  complaint 
^Iso  showed  facts  which  would  entitle  the  plaintiff  to  damages 
ior  a  breach  of  contract  in  case  the  equitable  remedy  could  not 
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be  allowed,  and  it  was  held  that  under  such  circumstances,  the 
suitable  cause  of  action  failing,  the  defendant  would  not  be  put 
to  a  new  suit,  but  might  recover  bis  damages  in  that  action.  Tnat 
is  very  &r  from  holding  that  where  an  entire  scheme  of  action  is 
set  forth  against  many  defendants  for  equitable  relief  and  nothing 
-else,  and  the  bill  fails,  the  plaintiff  may  turn  it  into  a  legal  action 
against  some  one  of  the  deiendants  because  as  to  him  certain  facts 
are  pleaded  which  might  entitle  the  plaintiff  to  damages  against 
that  defendant 

The  judgment  appealed  from  so  far  as  it  dismissed  the  com- 
plaint must  be  amrmed,  but  there  is  also  an  appeal  from  the 
■order  grantine  an  extra  allowance  of  $600.  There  was  no  found- 
jttion  we  ihiuK  for  such  an  allowance,  and  the  judgment  should  be 
modified  by  deducting  therefrom  the  amount  thereof,  and  as  mod- 
ified affirmed,  without  costs. 

O'Brien,  J.,  concura 

Van  Brunt,  P.  J. — I  concur  in  the  result  In  so  far  as  the 
complaint  was  dismissed  upon  the  ground  that  the  order  of  Mr. 
Justice  Barrett  was  a  binding  adjudication,  an  erroneous  view  of 
the  effect  of  that  order  was  taken. 

The  question  of  the  sufficiency  of  the  complaint  upon  the  last 
trial  was  unaffected  by  the  order  of  Mr.  Justice  Barrett,  and 
i^hould  have  been  decided  as  though  no  such  order  had  been  made. 
I  agree  with  Mr.  Justice  Patterson  that  no  common  law  cause  of 
action  was  set  out,  and  the  complaint  was  therefore  properly  dis- 
missed. 


IjANsing  D.  Lyon  et  al,  Resp'ts,  v.  The  Union  Mutual  Life 
Insurance  C!o.  of  Maine,  App'lt 

il^preme  Court,  Oeneral  Term,  First  Department,  Filed  Februaiy  IS,  1899.) 

1.  Insurance  (Life)— Policy. 

A  policy  payable  to  the  cbildren  of  the  assured  provided  that  after  the 
pavment  of  two  or  more  premiums  it  should  becoipe  a  paid  up  Don-for- 
feiture for  an  amount  equal  to  one-tenth  of  the  sum  insured  for  each  pre- 
mium paid,  requiring  payment  of  no  furrher  premiums,  subject  to  no 
assessments,  but  entitled  to  its  pro  rata  apportionment  of  the  surplus 
accumulation.  Hd  f,  that  there  was  no  agreement  therein  to  issue  a  paid 
^ip  or  any  kind  of  policy;  that  th«t  rights  of  the  parties  depended  lipon 
the  original  policy,  and  that  no  action  could  be  maintained  by  either  party, 
either  for  a  paid  up  policy  or  the  cancellation  of  the  original  one,  during 
the  life  of  the  assured. 

•2.  Same— Judgment. 

The  only  judgment  to  be  rendered  in  such  a  case  is  one  dismisMrg  the 
complaint.  The  reasons  for  arriving  at  the  decision  are  immaterial,  and, 
therefore,  improper  to  be  incorporated  in  the  judgment. 

Appeal  from  judgment  of  special  term  dismissing  complaint 
Sawyer  <k  Qetty^  for  app'lt ;   O,  W.  Van  Slyck,  for  resp'ta 

Van  Brunt,  P.  J. — This  action  was  brought  to  have  declared 
the  interest  of  the  surviving.children  of  James  W.  Lyon  in  and 
to  a  policy  of  insurance  issued  by  the  defendant  upon  the  life  of 
their  father  as  being  in  full  force  against  said  defenaant  upon  the 
death  of  said  Lyon,  or  for  the  delivery  of  a  paid  up  policy  for  said 
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interest  or  amount  The  defense  set  np  in  the  answer  is  in  substance 
that  Lyon,  the  insured,  paid  a  portion  only  of  the  premium  in 
cash  (luring  the  period  of  ten  years  after  the  issuing  of  the  pre- 
mium, and  gave  the  defendant  a  premium  note  for  the  residue,, 
and  that  the  interest  on  said  note  has  not  been  paid,  and  that 
said  policy  by  reason  thereof  has  become  and  now  is  forfeited. 
It  then  alleges  the  amount  of  the  note  as  a  set-off  against  any  claim 
the  plaintiffs  might  have  under  the  policy;  and  demands  affirma- 
tive relief  that  the  amount  of  said  note  be  adjudged  to  be  a  set- 
off, and  that  it  should  be  adjudged  that  none  of  tne  annual  pre- 
miums have  been  promptly  and  fully  paid,  and  that  said  policy  ia 
wholly  void  and  wholly  forfeited,  and  should  be  delivered  up  by 
plaintiff  to  be  destroyed. 

It  appears  from  the  evidence  that  by  the  policy  the  defendant 
agreed  to  pay,  upon  the  death  of  Lyon,  the  sum  of  $5,000  to  his- 
surviving  children,  share  and  share  alike,  in  consideration  of  the 
payment  of  the  annual  premium  of  $823.25,  the  payment  of  the 
premiums  to  cease  after  ten  years.  And  the  policy  also  contained 
the  following  provision : 

"And  it  is  hereby  understood  and  agreed  that  after  two  or 
more  of  said  annual  premiums  have  been  fully  paid,  this  policy 
becomes  a  paid-up  non-forfeiture  for  an  amount  equal  to  a  sum 
of  one-tentn  of  tnat  hereby  insured  for  each  and  every  premium 
which  shall  have  been  so  paid,  requiring  no  further  payment  of 
premiums,  subject  to  no  assessments,  but  entitled  to  its  appor- 
tionment of  the  surplus  accumulation  in  the  ratio  of  its  contribu- 
tion thereta" 

And  the  learned  judge  held  that  the  court  could  not  require- 
the  defendant  to  issue  a  paid-up  or  any  kind  of  policy ;  that  there 
was  no  such  agreement  m  the  policy  in  question'  and  no  agree* 
roent  to  do  anything  until  the  death  of  tne  assured,  which  had 
not  yet  happened ;  that  upon  the  happening  of  that  event  the  de- 
fendant agreed,  upon  compliance  by  the  assured  to  certain  condi- 
tions, to  pay  to  his  survivmg  children  the  sum  of  $5,000,  or  a 
smaller  sum  in  c^se  the  premiums  were  not  all  paid,  but  it  had 
not  agreed  to  issue  any  further  policy  or  instrument  of  any  kind. 

This  seems  to  be  clearly  sustained  by  the  language  of  the  policy. 
There  is  no  agreement  to  issue  any  policy;  all  the  riffhts  of  the- 
parties,  whatever  they  may  be,  to  a  recovery  depend  upon  the 
original  policy  and  are  to  be  governed  by  it;  and  their  rights- 
under  that  original  policy  can  only  be  determined  when  a  cause 
of  action  thereunder  arises. 

In  respect  to  this  relief  asked  for  by  the  defendant,  that  the 
policy  should  be  declared  null  and  void  and  wholly  forfeited,  and 
delivered  up  to  be  destroyed  because  of  the  non-payment  of  the 
annual  premiums  provided  for  by  the  policy,  the  learned  judge 
said:  It  is  clear  that  the  defendant  is  not  entitled  to  this  relief. 
If  by  reason  of  the  non-payment  of  the  premiums  there  has  been 
a  forfeiture  of  the  policy,  that  defense  can  be  interposed  when 
any  attempt  is  made  to  enforce  the  policy,  andn  o  reason  exists  to 
justify  a  judgment  at  this  time  that  the  policy  has  or  has  not  been 
forfeited. 
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This  was  a  clear  and  sound  exposition  of  the  law,  and  this  was 
all  that  it  was  necessary  for  the  court  to  decide  in  order  to  deter- 
jnine  the  issues  which  were  properly  before  it 

But  the  learned  judge  went  further,  and  found  that  the  annual 
premiunis  had  been  paid  as  agreed  upon  to  a  certain  extent,  and 
in  his  judgment  adjudged  that  the  defendant  was  not  entitled  to 
a  judgment  declaring  uie  policy  to  be  wholly  forfeited ;  but  that 
the  said  policy  had  not  been  whdly  forfeited  by  reason  of  the 
miction  of  the  plaintiffs  and  said  James  W.  Lyon  in  not  paying  the 
interest  upon  the  note  after  the  year  1883 ;  and  also  adjudged 
that  by  reason  of  the  failure  to  pay  the  amount  due  on  the  out- 
standing premium  note,  and  the  interest  thereon  after  the  year 
1883,  and  the  consequent  absence  of  any  refusal  on  defendant's 
part  to  accept  the  same,  the  plaintiflEs  were  not  entitled  to  relief 
m  the  action ;  and  also  that  the  contingency  upon  which  the  de- 
fendant had  agreed  to  pay  said  sum  of  $5,000,  to  wit,  the  death 
x>f  James  W.  Lyon,  had  not  yet  arrived,  and  finally  that  the 
plaintiflfe  were  not  entitled  to  any  relief  in  this  action,  and  that 
the  complaint  should  be  dismissed 

We  think  that  the  only  judgment  which  should  have  been  ren- 
•dered  was  a  dismissal  of  the  complaint  The  court  had  decided 
.that  the  plaintiflfa  were  not  entitled  to  any  relief,  and  that  the  de- 
fendants were  not  entitled  to  anyreliei  The  reasons  why  formed 
7JO  part  of  the  judgment  The  court  had  decided  that  because 
the  assured  was  alive  the  plaintiffs  had  no  standing  in  court  It 
also  decided  that  whatever  may  be  the  facts  in  reference  to  the 
payment  of  these  premiums,  if  they  were  unpaid,  that  was  a  de- 
fense which  might  be  availed  of  by  the  defendant  when  called 
upon  to  pay  the  policy  upon  the  death  of  Lyon,  and  therefore  all 
discussion  as  to  the  payment  of  those  premiums  was  immaterial, 
4ind  had  no  relevancy  to  the  result  which  must  necessarily  be 
reached,  and  was  therefore  improper. 

The  judgment  should  be  modined  bv  striking  out  the  first,  sec- 
ond and  third  paragraphs  thereof  and  affirmed  as  to  the  fourth 
|)aragraph  thereof,  without  costs  to  either  party. 

O'Brien  and  Lawrence,  JJ.,  concur. 

Eliza  M.  Sloane,  Besp't,  v.  The  New  York  Elevated  Bail- 
way  Co.  etal,  Applts. 

^Supreme  Court,  Oeneral  Term,  First  Department,  Filed  FAruarjf  18, 189t,) 

1.  Railroad— Elevated— Damages. 

Although  no  diminution  of  rental  yalue  in  the  past  is  shown,  the  court 
may  det.^rmine  the  value  of  the  easements  taken  in  view  of  the  fact  of  the 
permanency  of  the  railroad  structure  and  of  any  purposes  to  which  the 
premises  in  question  might  be  applied. 

S.  8AMB. 

In  determining  the  damages  the  court  may  take  into  consideration  the 
incidental  annovances  from  the  running  of  trains  in  the  future  in  relation 
to  the  effect  upon  the  light,  air  and  access,  smoke,  dust,  cinders  and  the 
like. 

B.  Sams— BBHBFiTft— Stations. 

The  proximity  of  a  rallrosd  station,  which  may  be  removed  at  any  time, 
idiould  not  be  considered  as  a  permanent  element  of  benefit. 
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Appeal  from  judgment  of  the  special  term. 
A,  0.  Toumsendj  for  app'lts ;  C.  A.  R  Pratt^  Jr.^  for  resp't 

Van  Brunt,  P.  J. — This  action  was  brought  for  an  injunction 
restraining  the  defendants  from  maintaining  and  operating  their 
elevated  railroad  in  Ninth  avenue  in  front  of  the  plaintiflPs 
premises.  The  court  held  that  there  had  been  no  diminution  in 
the  rental  value  of  the  premises  in  suit  shown  to  have  been  caused 
bv  the  acts  of  the  defendant  up  to  the  time  of  the  trial,  and  con- 
sequently that  the  plaiutiflE  had  sustained  no  damage  to  the  rental 
value  of  the  premises ;  but  that  the  easements'  taken  by  the 
structure  of  the  defendants  were  of  the  value  of  $3,500,  upoa 
the  payment  of  which  amount  the  defendants  might  acquire  the 
easenienis  in  question. 

The  principal  ground  upon  which  this  appeal  is  based  arises- 
from  the  fact  that  the  court  found  that  the  plaintiff  had  not  sus- 
tained any  rental  damage  up  to  the  time  of  the  trial,  and  that 
*tlK;refore  there  was  no  basis  for  the  finding  as  to  the  value  of  the- 
easemenfc*. 

There  is  no  question  that  the  court  will  not  grant  an  injunc- 
tion merely  for  the  purpose  of  protecting  a  technical  or  unsub- 
stantial right;  and  therefore  unless  it  was  shown  that  the  ease- 
ments taken  by  the  defendants  were  of  some  value  as  connected 
with  the  plaintiff's  property  the  complaint  should  have  been  dis- 
missed. 

But  we  think  that  the  fact  that  there  had  been  no  diminution  in- 
the  rental  value  for  the  past  was  by  no  means  conclusive  proof 
that  the  premises  in  question  were  as  valuable  with  the  easements- 
severed  therefrom  as  they  would  be  with  the  easements  at- 
tached. 

It  is  true  that  it  is  claimed  that  the  improvements  upon  the 
property  are  of  a  permanent  character  and  not  likely  to  be 
charged.  But  it  is  also  equally  true  that  the  question  as  to  the 
irnpairment  of  value  is  to  be  considered  in  view  of  the  fact  of  the 
permanency  of  the  structure  of  the  defendants  and  of  any  pur- 
poses to  which  the  premises  in  question  might  be  applied.  The 
market  value  of  premises  is  determined  by  the  uses  to  which 
they  may  possibly  be  put,  not  necessarily  by  the  uses  to  which 
they  are  put ;  because  cnanges  may  occur,  from  which  it  might  be 
more  profitable  to  apply  the  premises  to  other  uses ;  and  these  con- 
siderations always  have  an  effect  upon  value. 

It  is  alleged  that  the  court  erred  in  taking  into  consideration 
the  incidental  annoyances  from  the  running  of  trains  in  the  fu- 
ture. But  these  all  related  to  the  effect  upon  the  light,  air  and 
aocess  to  the  plaintiff's  premises,  smoke,  dust,  cinders  and  the 
like.  They  were  elements  which  the  court  was  justified  in  tak- 
ing into  consideration,  and  have  been  recognized  as  pro|>er  in 
numerous  cases  which  Ijave  been  heretofore  decided.  It  ia 
claimed  however  that  if  no  error  was  committed  in  considering 
the  incidental  facts  and  estimating  the  future  damage  to  be  paid 
for  the  land  not  taken,  then  it  was  error  not  to  consider  all  such 
facts,  including  those  which  were  beneficial  to  the  property.    And 
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our  attention  in  this  connection  is  called  to  the  refusal  to  find 
•certain  requestei  to  the  effect  that  the  proximity  of  the  defend- 
ant s  station  to  the  premises  in  suit  is  advantageous  to  the  busi- 
ness portion  of  said  premises,  etc. 

Upon  this  question  of  the  advantageous  proximity  to  stations 
being  a  subject  to  be  taken  into  consideration,  it  seems  to  me  we 
are  very  liable  to  fall  into  an  error.  The  station  may  be  there  to- 
day, and  it  may  be  removed  to-morrow,  as  has  been  done  in 
respect  to  at  least  one  of  the  stations  of  these  elevated  railroads, 
leaving  only  the  damages  of  the  structure  without  the  advanta- 
geous proximity  of  the  station.  The  railroad  company  is  under 
no  obligation  to  maintain  the  station  in  the  position  in  which  it  is 
placed,  and  as  this  is  a  question  which  is  to  settle  the  rights  of 
these  parties  as  to  all  the  future,  the  proximity  of  a  station  which 
may  be  I'emoved  at  any  time  does  not  seem  to  be  a  very  perma- 
nent element  of  benefit 

There  was  evidence  which  supported  the  finding  of  the  court 
in  reference  to  the  damage  to  these  premises  and  we  see  no  reason 
for  interfering  with  the  conclusion  arrived  at  by  the  court 

The  judgment  should  be  affirmed,  with  costa 

O'Brien  and  Lawrence,  JJ.,  concur. 


IsABEi,  S.   Tripler,  Eesp't,  v.   The   Mayor,   etc.,  op  New 

York,  App'It 

^Supreme  Oourt,   General  Term,  First  DepoA'tment,  Filed  Fdtrua/ry  18, 1892,) 

1.  Payment^ Void  assbssmbnt. 

On  the  sale  of  property  by  plaintiff  an  assessment  thereon  which  was  in 
Ibct  void  was  pafa  out  of  the  consideration  money  for  the  purpose  of  dear- 
ing  up  the  title.  No  steps  had  been  taken  to  collect  the  assessment.  In 
an  action  to  recover  back  the  money  so  paid.  Held,  that  there  was  no  such 
coercion  as  to  render  the  payment  involuntary,  and  that  a  judgment  in 
favor  of  plaintiff  could  not  be  sustained. 

Id.  Same— Burden  of  proof. 

In  such  an  action  the  burden  is  upon  the  plaintiff  to  show  that  at  the 
time  of  payment  she  was  not  aware  of  the  facts  in  respect  to  the  illegality 
of  the  assesBment. 

Appeal  from  judgment  after  trial  at  circuit  and  from  order  de- 
cjing  motion  for  new  trial. 

0.  L,  Sterling,  for  app'lt ;  J,  A.  Deering^  for  resp't 

Van  Brunt,  P.  J. — This  is  the  second  time  that  this  case  has 
been  to  the  general  term.  Upon  a  previous  trial  judgment  was 
rendered  in  favor  of  the  plaintiff  and  affirmed  by  the  general  term 
upon  the  authority  of  Peyser  v.  Mayor^  70  N.  Y.,  497.  Upon 
appeal  to  the  court  of  appeals  the  judgment  was  reversed,  12d  N. 
Y.,  617;  36  St  Rep.,  141,  it  being  claimed  that  the  Peyser  case 
4id  not  apply,  because  the  opinion  proceeded  upon  the  assump- 
tion that  the  party  paying  was  not  aware  of  the  facts  which  ren- 
dered the  assessment  void,  and  that  in  this  case,  as  it  was  then 
presented,  such  facts  did  not  appear. 

We  do  not  see  how  the  judgment  in  question  can  be  maintained 
St.  Rep.,  Vol.  XLIV.        74 
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in  view  of  the  expression  of  opinion  that  the  facts  which  were 
then  before  the  court,  and  which  are  the  same  in  the  present  rec- 
ord,  establish  no  coercion  either  in  fact  or  law,  and  that  such  co- 
ercion must  exist  in  order  to  make  a  payment  involuntary  ;  the^ 
definition  of  the  words  "  involuntary  payment,"  as  given  by  the 
courts  being  that  it  implies  there  is  some  fact  or  circumstance 
which  overcomes  the  will,  and  imposes  a  necessity  of  payment  in 
order  to  escape  further  ills,  and  tnen  holds  that  upon  the  facts 
proven  in  the  case  there  can  be  no  claim  that  the  payment  was 
made  by  any  coercion  of  fact,  or  coercion  in  law.  Sucn  being  the 
case,  the  element  of  involuntary  payment  was  wanting  in  the  case 
at  bar. 

It  is  to  be  observed  upon  examining  the  charge  of  the  court,, 
although  no  exception  was  taken  thereto,  that  an  en-or  in  respect 
to  the  Durden  of  proof  was  fallen  into,  and  that  it  was  necessary 
for  the  defendant,  in  order  to  escape  the  repayment  of  this  assess- 
ment, to  show  that  the  plaintiff  did  know,  as'matter  of  fact,  that 
the  assessment  was  unlawfully  levied.  Upori  the  contrary,  the- 
burden  is  upon  the  plaintiff  to  show  that  she  was  not  aware  of 
the  facts  in  respect  to  the  illegality  of  the  assessment 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  event 

O'Brien,  J.,  concurs. 

In  the  Matter  of  Robert  A.  Chesebrough. 

(Supreme  Court ^  General  Term,  First  Department,  Filed  FAruary  18,  189 f,^ 

Municipal  corporations— Assessmbnts. 

The  court  has  no  power  under  §  908  of  the  consolidation  act  to  disturb 
an  assessment  which  is  equivalent  to  the  fair  value  of  the  local  improve- 
ment for  the  purpose  of  a  redistribution  of  the  same  on  the  property 
assessed. 

Appeal  from  order  denying  motion  to  reduce  assessment 
T.  H,  BaMunrij  for  app'lt ;   G.  L.  Sterling,  for  resp't 

Van  Brunt,  P.  J. — This  proceeding  was  by  petition  under 
§  908  of  the  consolidation  act,  to  reduce  the  assessment  to  the 
extent  that  the  same  maj  be  shown  by  parties  complaining  thereof 
to  have  been  increased  m  dollars  and  cents  by  reason  of  fraud  on 
substantial  error. 

The  assessment  complained  of  was  laid  for  the  building  of  a 
sewer  at  Eighth  avenue,  from  One  Hundred  and  Fifth  to  One 
Hundred  ana  Tenth  street  This  sewer  was  built  on  the  westerly 
corner  of  Eighth  avenue,  and  the  whole  cost  of  that  part  of  the 
sewer  was  assessed  upon  the  private  property  alleged  to  have  been 
benefited  thereby,  except  the  sum  which  was  assessed  upon  the^ 
Central  park  for  the  cost  of  the  receiving  basins  on  the  eagterly 
curb  lina 

It  is  complained  upon  the  part  of  the  appellant  that  the  manner 
in  which  this  assessment  was  laid  was  different  from  that  which 
had  previously  obtained,  and  that  there  was  a  gross  error  of 
principle  and  misconception  of  benefit  upon  the  part  of  the  asses- 
sors in  determining  that  the  park  should  only  pay  for  its  receivings 
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basins  and  culverts,  but  should  pay  no  part  of  the  cost  of  the 
sewer,  without  which  these  basins  and  culverts  would  be  useless, 
and  the  drainage  of  which  the  sewers  were  built  to  accommodate. 

It  is  conceded  that  there  is  no  power  to  send  the  assessment 
back  to  the  assessors  for  correction  and  that  the  only  relief  which 
the  court  might  grant  is  to  reduce  the  assessment  upon  the  peti- 
tioner's lots  to  the  extent  of  the  increase  in  dollars  and  cents  on 
account  of  substantial  error. 

Whatever  may  be  the  hardships  which  arise  to  the  appellant 
because  of  the  inability  to  review  and  revise  the  action  of  the 
assessors,  it  seems  to  us  that  the  statute  confei*s  upon  this  court 
no  such  power. 

The  section  under  which  this  proceeding  is  instituted  provides 
that  in  no  event  shall  that  proportion  of  any  such  assessment 
which  is  equivalent  to  the  fair  value  of  any  actual  local  improve- 
ment, with  interest  from  the  date  of  confirmation,  be  disturbed  for 
any  cause.  Therefore,  it  would  seem  that  it  was  the  intention 
simply  to  give  the  court  power  to  look  into  the  question  as  to 
whether  by  reason  of  fraud  or  substantial  error  the  whole  cost  of 
the  work  had  been  increased,  and  to  afford  relief  to  the  extent  in 
which  it  was  shown  the  assessment  had  been  so  increased  in  dol- 
lars and  cents  above  the  fair  value  of  the  improvement  by  such 
fraud  or  substantial  error. 

It  does  not  seem  therefore  that  the  court  has  any  jurisdiction 
unless  there  is  an  increase  in  the  cost  of  the  work  by  fraud  or  sub- 
stantial error.  Jurisdiction  is  not  conferred,  even  if  in  the  opin- 
ion of  the  court  an  erroneous  principle  is  adopted  in  the  levying 
ot  the  assessment  The  court  has  no  power  to  send  back  the  as- 
sessment to  the  assessors  for  a  rehearing.  Nor  in  the  levying  of 
the  assessment  can  they  substitute  their  judgment  for  that  of  the 
assessors.  The  onlv  power  which  they  have  is  to  reduce  the 
assea^nient  where  the  fair  value  of  the  work  is  below  the  sum 
assessed  therefor,  which  excess  has  been  produced  by  fraud  or 
substantial  error.  This  is  recognized  in  the  Matter  of  the  K  Y. 
ProL  Epia,  Public  School,  75  N.  Y.,  324.  It  was  there  held  that 
under  tne  law  as  it  then  stood  where  fraud  or  substantial  error 
was  committed  in  the  manner  of  the  levying  of  the  assessment, 
the  only  power  of  the  court  was  to  vacate  the  assessment  en- 
tirely ;  and  that  the  court  had  no  power  to  order  back  the 
assessment  for  a  rehearing  with  a  view  to  reducing  the  peti- 
tioner's assessment  because  there  was  no  fixed  sum  or  criter- 
ion for  tlie  court  to  act  upon,  and  the  court  in  making  such  a 
reduction  would  occupy  the  position  of  the  assessors,  and  the  assess- 
ment would  be  according  to  its  judgment  instead  of  the  judgment 
of  the  assessors.  And  besides  that  it  would  have  no  power  to 
make  assessments  for  the  omitted  parcels  and  thus  make  a  valid 
assessment  for  the  improvement  So  in  the  case  at  bar  there  is  no 
fixed  sum  or  criterion  for  the  court  to  act  upon ;  and  in  view  of 
the  location  of  the  sewer  and  the  function  which  it  is  to  serve,. 
this  court  cannot  say  what  would  be  the  judgment  of  the  assess- 
ors  in  respect  to  the  benefits  conferred  It  was  evidently  in  order 
to  meet  the  exigencies  which  arose  under  the  circumstances  exist- 
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ing  in  the  case  cited  that  the  provision  of  law  hereinbefore  re- 
ferred to  was  enacted. 

It  is  clear  that  in  no  event  can  an  assessment  which  is  eqniva^ 
lent  to  the  fair  value  of  the  local  improvement  be  disturbed  for 
any  causa  This  may  work  a  hui*dship  to  the  property  owner  but 
it  seems  to  be  the  law ;  and  as  the  authority  of  the  court  to  act 
in  proceedincs  of  this  kind  must  be  derived  from  the  statute  and 
the  statute  alone,  unless  such  authority  is  found  therein  no  suck 
power  exists. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  dis- 
bursementa 

Patterson,  J. — I  concur  on  the  ground  that  the  only  Question 
involved  is  that  of  a  re-distribution  on  property  ass^sea  of  the 
total  amount  of  the  assessment,  and  we  have  not  the  power  to  do- 
that  

In  the  Matter  of  Opening  Lexington  Avenue,    in  re  S.  BL 

Thayer. 

{Supreme  Court,  General  Term,  First  Department,  FUed  Fsbruary  18,  1892,) 

Eminbnt  domain— CJoNFmiiATioH— Death  of  propbbtt  owner. 

Where  a  property  owner  dies  after  receiving  notice  of  motion  to  con- 
firm the  re{X)rt  of  the  commissioners  and  failure  to  appear  at  the  hearing 
which  was  adjourned,  his  executors  are  not  entitled  to  notice  or  to  be- 
made  parties  to  the  proceedings. 

Appeal  from  order  of  the  special  term  denying  motion  made 
on  behalf  of  the  executors  of  Thayer,  deceased,  to  vacate  order 
confirming  report  of  commissioners  of  estimate  and  assessment  or 
that  said  report  be  re-committed  for  correctioa 

J,  A,  Deeringj  for  app'lts ;  C,  Berry^  for  resp't 

Van  Brunt,  P.  J. — All  the  questions  involved  in  this  appeal, 
except  one,  have  been  disposed  of  in  similar  cases  decided 
herewith. 

It  appears  that  Stephen  H.  Thaver  appeared  before  the  com- 
missioners and  filed  oojections  to  the  report  of  the  commissioners- 
which  were  subsequently  overruled  and  the  report  signed,  and, 
pending  a  motion  for  its  confirmation,  of  which  he  had  notice, 
died,  and  the  appellants  were  appointed  his  executors. 

It  is  now  urged  that  it  was  error  that  the  report  was  confirmed 
without  notice  to  the  appellants  and  without  making  them  parties 
to  the  proceedings  after  the  death  of  said  Stephen  H.  Thayer. 

It  appears  that  the  original  motion  to  confirm  the  report  was 
made  returnable  on  the  4th  of  January,  1889,  and  there  is  no 
claim  but  that  Stephen  H.  Thayer^had  notice  of  this  motion,  and 
it  further  appears  from  the  record  by  the  order  entered  on  the- 
2nd  of  August,  1889,  that  this  motion  had  been  duly  and 
regularly  adjourned  to  this  date,  and  that  it  was  brought  on  for 
a  hearing  and  at  the  same  time  a  motion  that  the  proceedings  be 
discontinued  was  also  heard,  and  that  upon  this  hearing  no  one 
appeared  for  Thayer  and  the  order  Was  entered  referring  the  ques- 
tion arising  upon  the  discontinuance  proceedings  and  postponing: 
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the  further  hearing  of  the  motion  to  confirm  the  report  until  after 
the  coming  in  of  the  report  of  the  referee,  the  same  to  be  brought 
up  on  two  days  notice  to  the  attorneys  (naming  them)  who  had 
appeared  for  objectors,  among  whom  said  Stephen  H.  Thayer  is 
not  mentioned.  It  was  subsequent  to  the  making  of  this  order 
that  Stephen  HL  Thayer  died.  The  motion  to  confirm  the  report 
of  the  commissioners  was.  brought  up  upon  notice  to  all  the  parties 
Twho  were  mentioned  in  the  omer  of  August  2,  1889,  and  there- 
fore seems  to  have  been  regular. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

O'Brien  and  Lawrence,  JJ.,  concur. 


James  H.  Havens,  Pl'flf,  v.  The  West  Side  Electric  Light 
&  Power  Co.  etal^  Defts. 

(Supreme  Court,  Special  Term,  Neu>  Yat'k  CouTity,  Filed  January,  1892.) 

1.  Mbchanics'  lien— Consent  of  owner. 

Where  the  lease  of  land  contaius  no  pennissioii  or  provision  giving  ther 
tenant  a  right  to  construct  buildines  thereon,  and  the  tenant  sul^equently 
makes  contracts  for  the  erection  of  buildings,  and  the  participation  of  the 
owner  in  such  erection  is  at  most  as  agent  of  the  lessee,  the  work  is  not 
done  with  the  consent  of  the  owner  within  the  meaning  of  the  act  and 
liens  filed  do  not  attach  to  .the  land.  ' 

d.  Same — Trade  fixtures. 

Machinery  placed  by  an  electric  light  company  in  a  building  erected  b7 
it  on  leased  land,  may  be  removed  by  it  and  does  not  become  a  part  of  the 
realty. 

Action  to  foreclose  a  mechanic's  lien. 

WiUiam  Stone,  for  pFff;  Eudd  <t  Hunt,  for  defts;  Archibald 
C.  ShenstonCy  Vincent  Jc  Wood  and  Hurd  &  Grim,  for  deft  lienors  ^ 
John  J.  Lenihan,  for  receiver;  Bliss  d  Schley ,  for  deft  Striker. 

Truax,  J. — The  defendant  Striker  was  the  owner  of  a  certain 
lot  of  land.  He  leased  that  land  to  the  West  Side  Electric  Light 
&  Power  Companv.  Said  company  entered  into  contracts  with 
the  plaintiff  and  the  defendant  lienors  to  erect  a  building  on  said 
lot  of  land.  The  lease  from  the  defendant  Striker  to  the  said 
company  contains  no  permission  or  provision  giving  the  right  ta 
the  said  company  to  erect  or  construct  any  building  or  appliance 
or  to  put  in  machinery  on  the  said  land.  It  is  now  sought  to* 
hold  liens  on  said  lan<5l,  upon  the  ground  that  the  defendant 
Striker  consented  to  the  construction  of  the  building.  I  do  not  see 
how  it  can  be  said  that  the  work  was  done,  and  the  materials  were 
famished,  with  the  consent  of  Striker.  He  was  not  in  possession 
of  the  premises,  and  could  neither  consent  or  dissent  to  the  erec- 
tion of  the  building.  The  work  was  done  and  the  materials  were 
famished,  not  with  the  consent,  but  without  the  dissent  of  the 
owner.  As  far  as  the  lessee  of  the  premises  was  concerned,  the 
consent  or  dissent  of  the  lessor  was  immaterial.  The  most  that 
can  be  said  is,  that  Mr.  Striker  acquiesced,  and  acquiescence  is  not 
consent  We  give  consent  when  we  yield  what  we  have  the  right 
or  the  power  to  withhold 
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I  cannot  find  a  better  exposition  of  the  law  on  this  point  than 
that  given  bj  Judge  Van  Hoesen,  at  special  term,  common  pleas, 
in  Ouitvell  v.  Wawins.  This  opinion  is  not  reported,  but  may  be 
found  in  the  printed  book  used  at  the  general  term.  It  is  as  fol- 
lows: 

"  Consent  implies  a  degree  of  superiority ;  at  least  the  power  of 
preventing.  It  implies  not  merely  that  the  person  accedes  to,  but 
that  he  authorizes  an  act  CrablJe's  Synonyma"  The  case  at  bar 
is  to  be  distinguished  in  several  respects  from  Ckts  v.  Boddy  90  N. 
Y.,  836;  ScJimah  v.  Mead,  125  id.,  188;. 34  St  Eep.,  779;  Ml- 
ler  v.  Mead,  127  N.  Y.,  544;  40  St  Rep.,  177. 

In  Otis  v.  Dodd  the  owners  of  the  lands  leased  them  and  the 
lessees  covenanted  in  the  lease  to  erect  certain  buildings  thereon, 
which,  at  the  expiration  of  the  lease,  should  become  the  property 
of  the  owners.  Moreover,  the  owners  of  the  land  took  an  active 
part  in  the  construction  of  the  building.  They  took  the  measure- 
ments and  designated  where  the  buildings  were  to  be  put;  they 
told  the  builder,  the  plaintiff,  how  deep  to  go  for  the  foundation. 
They  said  to  him,  .when  he  came  to  ask  about  the  responsibility 
of  his  contractor,  to  go  on  and  do  the  work,  and  if  he  was  not 
■  paid  he  could  file  a  lien  and  secure  himsell  And  on  page  57 
of  the  printed  case  it  is  said  that  the  building  became  the  prop- 
erty of  the  owners  of  the  lots,  and  that  the  owners,  Dodd  and 
Bc^,  did  more  than  simply  consent 

In  Schmalz  v.  Mead,  5wpra,the  husband  of  the  defendant,  as  her 
«gent,  entered  into  a  written  contract  with  one  Kuhn  for  the  sale 
to  said  Kuhn  of  certain  lota  In  this  contract  Kuhn  contracted 
to  build  certain  houses  on  those  lots,  and  the  title  to  the  land  was 
not  to  pass  until  the  completion  of  the  buildinga  This  contract 
was  assigned  to  the  defendant,  who  was  the  owner  of  the  lot 
The  parties  who  claim  liens  performed  labor  or  furnished  materi- 
als in  the  erection  of  the  Duildings  specified  in  the  contract 
with  Kuhn.  The  court  of  appeals  ^1  attention  to  the  first  and 
fifth  sections  of  chap.  342  of  the  Laws  of  1885,  which  are  as 
follows:  The  first  section  provides  that  " any  person  *  *  * 
who  shall  hereafter  perform  any  labor  or  services,  or  furnish 
materials  which  have  been  used  or  which  are  to  be  used  in  the 
erection,  altering  or  repairing  any  house,  with  the  consent  of  the 
owner,  as  hereinafter  defined  *  *  *  may  have  a  lien,"  to 
the  extent  of  the  interest  of  the  owner;  while  the  fifth  section 
provides  that  *4n  the  cases  in  which  the  owner  has  made  an 
agreement  to  sell  or  convey  to  the  contractor  or  other  person,  such 
owner  shall  be  deemed  to  be  the  owner  within  the  intent  and 
meaning  of  this  act,  until  the  deed  has  been  actually  delivered 
and  recorded." 

It  is  to  be  noticed  that  in  the  case  at  bar  the  deed  was  actually 
delivered  and  recorded  before  the  lien  had  been  filed.  On  these 
facts  it  was  held  that  "  the  defendant's  relation  to  and  interest  in 
the  land  constituted  her  the  owner  thereof,  within  the  meaning  of 
the  word  owner,"  as  defined  in  the  fifth  section  of  the  Mechanics' 
Lien  Law,  see  Miller  v.  Mead,  127  N.  Y.,  548;  40  St  Rep.,  177, 
and  on  the  authority  of  Otis  v.  Dodd,  that  the  contract  itself  pro- 
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viding  for  the  doing  of  the  work  and  the  furnishing  of  materials^ 
the  work  was  done,  and  the  materials  were  furnished  with  the 
consent  of  the  owner.  MiUer  v.  Meady  aupra^  is  to  the  same 
effect  as  Schmah  v.  Mead. 

In  Hmted  v.  Mathes,  77  N.  Y.,  388,  the  land  on  which  the 
buildings  were  erected  was  the  property  of  a  Mrs.  Storms,  and  the 
improvements  were  made  thereon  by  her  husband  with  her 
knowledge  and  consent,  and  for  her  benefit  In  other  words,  she 
allowed  her  husband  to  improve  her  property,  and  received  the 
benefit  of  the  work  done  and  the  materials  furnished.  She  rati- 
fied  the  acts  of  her  agent,  and  therefore  those  acts  became  her 
acts.  Nellis  v.  BeUinger,  6  Hun,  560,  is  of  like  character;  Burkitt 
V.  Harper y  79  N.  Y.,  278,  is  like  Otis  v.  Dodd^  supra,  in  respect 
to  the  provisions  of  the  lease  to  erect  buildings 

Certainly  it  cannot  be  that  if  the  owner  in  fee  of  a  lot  of  land 
makes  a  contract  with  a  builder  to  erect  a  building  on  that  lot  of 
land  for  a  certain  sum  of  money,  and  pays  him  that  sum  of  money 
before  any  lien  has  been  filed,  that  a  sub-contnictor,  or  one  who- 
has  furnished  materials  to  the  builder,  has  the  right  to  file  a  lien 
on  the  property  as  against  the  owner  of  the  property.  And  yet 
the  owner  of  tne  property  has  given  his  consent  to  the  erection  of 
the  building. 

Chapter  379  of  the  Laws  of  1875  provides  that  "  eveiy  per- 
son  performing  labor  upon  *  *  *  anv  building  shall  have  a 
lien  on  the  same  for  the  work  dofte  *  *  *  whether  done  at 
the  instance  of  the  owner  of  the  building  *  *  *  or  his 
agent,''  and  yet  it  was  held  in  Cornell  v.  Barney,  94  N.  Y.,  394, 
that  the  building  was  not  erected  for  the  owner  of  the  lot,  and  in* 
no  proper  sense  could  it  be  said  that  the  materials  that  had  been' 
famished  for  the  building  were  furnished  at  his  instance,  although 
the  person  to  whom  he  had  let  the  lot  had  contracted  to  erect  a 
building  on  the  lot,  which,  in  certain  contingencies,  might  become 
the  property  of  the  owner  of  the  lot  In  Knapp  v.  Brown,  45 
K  Y.,  207,  and  in  Muldoon  v.  PiU,  54  id.,  269,  the  words  "with 
the  directions  of  the  owner  or  his  agent,"  of  the  chapter  500  of 
the  Laws  of  1863,  were  construed  by  the  court  of  appeals  "  tO' 
give  a  lien  only  in  case  there  was  a  contract,  express  or  implied, 
with  the  owners  of  the  land,  for  doing  the  work  or  furnishing  the 
materials."    See  CbrneU  v.  Barney,  94  N.  Y,  400. 

To  the  same  effect,  in  Oraig  v.  Sivinerion,  8  flun,  144,  constru- 
ing the  words  "  with  the  consent  of  the  owner,"  in  chapter  489  of 
the  Laws  of  1873. 

The  view  that  I  have  taken  is  not  in  conflict  with  Ross  v.  Si- 
mon, 80  St  Rep.,  545,  which  held  that  an  averment  in  a  complaint 
that  the  owner  consented  to  the  performance  of  the  labor  and  the 
supplying  of  materials  was  sufficient  on  demurrer  to  the  com- 
plaint on  the  ground  that  the  complaint  did  not  state  facts  sufii- 
cient  to  constitute  a  cause  of  action.  "  It  is  not  necessary,"  said 
the  court  in  that  case,  "  to  aver  how  or  under  wh^t  circumstances 
the  consent  of  the  owner  was  given.  *  *  *  We  have  not  now 
to  deal  with  the  question  whether  the  facts  to  be  proved  will  bring 
the  case  within  the  authorities." 
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But  it  is  contended  that  the  defendant  Striker  participated  in 
the  erection  of  the  building.  His  participation  at  the  most  was 
but  slight,  and  he  participated  not  as  the  owner  of  the  lot,  but  as 
the  agent  of  the  company,  lessee  of  the  lot  A  man  acting  as 
agent  for  tinother,  and  known  so  to  be  acting,  binds  his  principal 
and  not  himself  individually. 

Another  question  arises  upon  the  claina  made  by  the  defendants 
Hunter  and  Willia 

Tliey  have  obtained  a  judgment  against  the  defendant  company 
and  have  issued  execution  thereon  and  sold  certain  machinery  be- 
longing to  said  companjr.  The  machinery  put  upon  the  premises 
described  in  the  complaint  was  at  all  times  the  pix)perty  of  the 
•company,  could  be  removed  by  it,  and  never  became  part  of  the 
xealty. 

As  was  said  by  the  general  term  of  this  court,  in  Watts  Camp- 
heU  Co.  V.  Yuengling,  51  Hun,  804 ;  21  St  Rep.,  186 ;  affd,  125 
N.  Y.,  1 ;  34  St  Rep,  255,  "  It  is  largely  a  question  of  intention 
whether  machinery  placed  in  a  building  is  to  be  considered  as 
attached  to  the  freehold  or  not  There  are  numerous  cases  where 
the  controversy  has  arisen  between  landlord  and  tenant,  in  wh!ch 
the  principle  has  been  laid  down  that  fixtures  erected  by  a  tenant 
in  a  building  for  the  convenience  of  his  trade  may  be  removed  by 
iiim  at  any  time  during  his  term,  and  this  conclusion  is  arrived  at 
'wpon  the  principle  that  they  were  necessary  for  the  carrying  out 
of  his  traae,  and  that  as  he  wot  not  the  owner  of  the  fee,  there 
was  no  presumption  that  he  intended  to  make  them  part  thereof. 
So  it  was  held  as  early  as  the  case  of  Holmes  v.  Tremper,  20 
Johns. y  29,  that  a  cider  mill  and  press  erected  by  a  tenant  at  his 
-own  expense  and  for  his  own  use,  though  fixed  to  the  soil,  are 
his  own  property  and  removable  by  him  at  the  end  of  the  term." 

Let  the  findings,  eta,  be  settled  on  notice. 


Seth  Wells,  Resp't,  v.  John  W.  Garbutt,  Applt* 

{Ckmrt  of  Appeals,  Second  Division,  Filed  April  tS,  189S,) 

1.  Dbbd— Implied  reservation — ^Easements. 

Where  the  owner  of  two  parcels  of  Und  conveys  one  by  an  absolute  and 
unqualified  deed»  an  easement  will  be  implied  in  favor  of  the  land  retained 
by  the  grantor,  and  against  the  land  conveyed  to  his  grantee,  onljin  case 
the  buraen  is  apparent,  continuous  and  strictly  necessary  for  the  enjoy- 
ment of  the  former. 

^.  Same. 

Prior  to  July  1,  1856.  the  father  of  defendant  had  owned  lots  87  and  48 
and  had  acquired  the  right  from  the  owner  of  88  to  overflow  his  lot  by  a 
dam  erected  on  48.  On  that  day  he  gave  a  mortgage  upon  41  acres  of  lot 
87,  without  reserving  the  right  to  flow  any  part  of  the  lands  mortgaged. 
In  1858  the  mortgagor  conveyed  lot  87  to  defendant  subject  to  the  mort- 
gage, and  also  conveyed  the  mill  property  on  48.  In  1888,  the  mortgage 
being  foreclosed,  plaintiff  bought  it  in.  no  right  being  reserved  by  the  judg- 
ment or  deed  to  defendant  to  flow  back  on  the  mortgaged  premises.  It 
was  not  found  by  the  trial  court  that  there  was  any  apparent  overflow  at 
the  time  when  the  mortgage  or  the  deed  was  given,  or  that  the  mortgagee 
or  the  grantee  had  any  notice  of  the  facts  when  either  instrument  was  ac- 
cepted, both  being  given  at  a  season  when  the  water  was  low,  nor  did  it 

<  Affirming  80  St.  Rep.,  1031 
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appear  that  the  water-power  of  defendant  would  be  materially  diminished 
if  he  Were  not  permitted  to  overflow  the  land  in  question.  IIM,  that  upon 
the  facts  as  found  it  would  be  unreasonable  to  nold  that  the  mortgagor 
intended  to  reserve  any  right  in  the  nature  of  an  easement  over  the  mort- 
gaged premises,  or  that  the  mortgagee  understood  when  he  accepted  the 
security  that  it  was  cut  down  in  extent  and  reduced  in  value  by  the  fiction 
of  an  implied  reservation. 
(Haight,  Pabkeb  and  Lamdon,  JJ.,  dissent.) 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  in  the  fifth  judicial  department,  affirming  a  judgment  en- 
tered upon  the  decision  of  the  court  on  trial  at  special  term. 

This  action  was  brought  to  restrain  the  defendant  from  so  ob- 
structing the  waters  of  Allen's  creek,  in  the  town  of  Wheatland, 
<5ounty  of  Monroe,  as  to  cause  them  to  set  back  upon  the  lands 
•of  the  plaintiflE. 

The  trial  court  found  that  Allen's  creek  is  a  natural  stream  of 
water  flowing  in  an  easterly  direction  across  lot  37  to  lot  88  and 
thence  across  lot  48  in  said  town.  The  defendant  is  the  owner 
of  a  flour  and  plaster  mill  on  lot  48,  the  machinery  of  which  is 
propelled  bj^  the  water  of  said  stream,  impounded  by  a  dam  on 
saia  lot,  which  until  the  year  1887  set  back  the  water  across  lot 
58  onto  lands  now  belonging  to  the  plaintiflE  in  lot  87.  For 
more  than  fifty  years  prior  to  1887  there  was  a  dam,  rebuilt  at 
intervals,  on  substantially  the  same  site,  creating  a  .water  power 
used  to  run  mills  owned  by  the  defendant  and  his  grantors  con- 
tinuously since  1828.  Prior  to  July  1,  1866,  Phillip  Garbutt, 
father  of  the  defendant,  owned  lots  37  and  43  with  the  mill  and 
dam  on  the  latter  and  had  acquired  the  right  from  the  owner 
of  lot  88  to  cause  the  water  to  flow  back  over  it  On  the  day 
last  named  said  Phillip  Garbutt  gave  a  mortgage  upon  forty-one 
Acres  of  lot  37  to  one  Fairchild,  to  secure  the  payment  of  $1,600, 
without  reserving  the  right  to  flow  any  part  of  the  lands  thus 
mortgaged,  which  laid  on  both  sides  of  the  stream.  At  the  date 
of  said  mortage  the  mills  were  in  operation  and  the  dam,  main- 
tained by  Phillip  Garbutt  on  lot  48,  when  it  was  filled,  set  back 
the  water  across  and  beyond  the  mortgaged  premises.  In  1858, 
Phillip  Garbutt  conveyed  lot  37  to  the  defendant,  subject  to  said 
mortgage,  and  at  the  same  time  he  also  conveyed  to  him  the  mill 
property  on  lot  43.  June  27,  1888,  pursuant  to  a  judgment  of 
foreclosure  based  upon  said  mortgage,  the  premises  therein  de- 
^ribed  were  sold  and  conveyed  to  the  plaintiflF,  who  has  ever 
since  owned  the  same  in  fee  and  has  been  in  possession  thereof. 
Neither  in  said  ludgment  nor  in  the  referee's  deed  was  there  re- 
served to  the  defendant  any  right  to  cause  the  water  of  Allen's 
creek  to  flow  back  onto  any  part  of  the  premises  so  conveyed  to 
ihe  plaintiflE.  While  the  defendant  owned  lots  37  and  48,  and 
until  within  a  short  time  before  the  foreclosure  sale,  he  main- 
tained said  dam  at  its  accustomed  height,  the  same  as  it  had  ex- 
isted continuously  since  1828. 

In  1887  a  portion  of  the  dam  was  carried  away  by  high  water, 
and,  when  this  action  was  commenced,  the  defendant  had  partly 
rebuilt  it,  and  intended  to  carry  it  up  to  its  former  height,  the 
St.  Rep.,  Vol.  XLIV.        75 
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eflEect  of  which  would  be  "  to  set  back  the  waters  to  some  extent 
upon  that  part  of  lot  87  owned  by  the  plaintiff,  and  to  interfere- 
with  and  obstruct  the  natural  flow  of  waters  of  Allen's  creek 
thereon." 

After  finding  the  foregoing  facts  in  substance,  the  trial  court 
found  as  conclusions  of  Taw  that  there  was  "no  implied  reserva- 
tion to  the  defendant  of  the  right  to  set  back  the  waters  of  Allen  s 
creek  upon  the  lands  of  the  plaintiff,  which  he  bought  at  the  fore- 
closure of  said  mortgage ;  "  that  the  defendant  had  no  right  to  so 
set  back  said  waters  as  to  flood  any  part  of  plaintiff's  premises,. 
"  or  to  render  any  portion  thereof  wet,  spongy  or  unfit  for  agri- 
cultural purposea  *  A  permanent  injunction  was  awarded  accord -^ 
ingly.  As  no  part  of  the  evidence  appears  in  the  appeal  book,, 
the  questions  involved  are  raised  by  exceptions  to  the  conclusions- 
of  law. 

John  J.  SneUy  for  app'lt ;  Ptyrter  J£  French^  for  resp't 

Vann,  J. — ^Both  parties  unite  in  the  position  that  the  plaintiff 
acquired  through  the  sale  in  foreclosure  the  entire  estate  of  both 
mortgagor  and  mortgagee  as  of  the  date  of  the  mortg^e.  Bee- 
tor,  etc,  V.  Mack,  93  N.  Y.,  488 ;  Pardee  v.  Steward,  37  Hun,  259, 
262 ;  2  E.  S.,  192,  §  158 ;  Code  Civ.  Pro.,  §  1632.  The  question 
presented  for  decision,  therefore,  is  whether  a  riparian  owner,  who 
nas  imposed  a  burden  on  one  part  of  his  land  for  the  benefit  of 
another  part,  upon  conveying  the  former  without  express  reserva^ 
tion,  should  be  held  under  the  circumstances  of  this  case  to  have 
impliedly  reserved  the  right  to  continue  the  burden.  As  a  grantor 
cannot  derogate  from  his  own  grant,  while  a  grantee  may  take  the 
language  of  the  deed  most  strongly  in  his  favor,  the  law  will  im- 
ply an  easement  in  favor  of  a  grantee  more  readily  than  it  will  in 
lavor  of  a  grantor,  and  this  distinction  explains  many  of  the  ap- 
parent inconsistencies  in  the  reported  cases.  Some  learned  judges^ 
ID  considering  what  may  be  termed  an  implied  grant,  as  distin- 
guished from  an  implied  reservation,  without,  however,  mention- 
ing the  distinction,  have  used  language  apparently  applicable  to- 
all  easements  existing  by  implication,  when  it  was  in  fact  intended. 
to  be  Jimited  to  those  existing  in  favor  of  a  grantee. 

Others  in  deciding  that  an  easement  was  impliedly  created  by 
a  grant  and  conveyed  to  the  grantee,  have  gone  farther  in  their 
discussions  than  the  point  involved  required,  and  have  broadly- 
declared  the  rule  to  be  reciprocal  and  applicable  alike  to  benefits 
conferred  and  burdens  iinposed,  provided  the  marks  of  either 
were  open  and  visible.  Such  was  the  case  in  Xampman  v. 
Milks,  21  N.  Y.,  506,  where  the  discussion  outran  the  decision,, 
for,  while  it  was  decided  that,  on  the  facts  then  appearing,  an 
easement  should  be  implied  in  favor  of  the  grantee  against  the 
grantor  and  his  remaining  lands,  it  was  asserted  that  under  like 
circumstances  an  easement  would  be  implied  in  favor  of  the 
grantor  against  the  grantee  and  his  lands.  The  latter  proposi- 
tion was  involved  neither  in  the  case  decided,  nor  in  any  of 
those  relied  upon  to  support  it,  except  such  as  have  since  beeni 
overruled,  either  expressly  or  impliedly.     So  much  has  been  writ- 
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ten  upon  the  general  subject  of  imDlied  reservation  that  a  review 
of  the  authorities  is  no  longer  practicable  in  an  opinion  of  reason- 
able length,  and  we  shall  content  ourselves  by  annpuncing  the 
rule  applicable  to  the  facts  of  this  case,  and  citing  a  few  out  of 
the  many  authorities  upon  which  it  is  based. 

Where  the  owner  or  two  parcels  of  land  conveys  one  by  an 
4ibsolute  and  unqualified  deed,  we  think  that  an  easement  will  be 
implied  in  favor  of  the  land  retained  by  the  grantor,  and  against 
the  land  conveyed  to  his  grantee,  only  in  case  the  burden  is  appar- 
-ent,  continuous  and  strictlv  necessary  for  the  enjoyment  of  the 
former.  Outerhridge  v.  Phelps^  13  Abb.  N.  C,  117;  Shoemaker 
V.  Shoemaker,  Hid.,  80;  Scrymser  v.  Phelps,  33  Hun,  474;  Vales 
V.  Ceas,  5  W.  Dig.,  400;  Burr  v.  Mills,  21  Wend.,  290,  292; 
•Sloat  V.  McDoK^aU,  80  St  Rep.,  912 ;  Buiierworili  v.  Crawford, 
46  N.  Y.,  349 ;  Longendyke  v.  Anderson,  101  id.,  625,  630 ;  1  St 
Rep.,  3  ;  Buss  v.  Dyer,  125  Mass.,  287 ;  Mitchell  v.  Seipel,  53  Md., 
551 ;  Burns  v.  Gallagher,  62  id.,  462 ;  Broivn  v.  Burkenmeyer,  9 
Dana,  159;  S.  C,  33  Aul  Dec.  541;  McDonald  v.  Lindall,  3 
Rawle,  492 ;  Dillman  v.  Iloffman,  38  Wis.,  575 ;  Oliorke  v. 
Smit/i,  11  R  I.,  264 ;  Cooper  v.  Maupin,  35  Am.  Dea  464,  note; 
Collins  V.  Prentice,  15  Conn.,  39,  S.  C,  38  Aul  Dec.,  61;  Wheeldou 
V.  Burrows,  L.  R,  12  Ch.  Div.,  31 ;  Crossley  v.  Lightowler,  L.  R., 
2  Ch.  App.  Cas.  478 ;  SuJffieU  v.  Brown,  4  De  G.,  J.  &  S.,  185 ; 
Russeli  V.  Watts,  L.  R,  25  Ch.  Div.,  572 ;  Brown  v.  Alabaster,  37 
id.,  504 ;  Washburn  on  Easements,  104,  4th  ed. ;  Gould  on 
Waters,  §§  357,  362 ;  6  Am.  &  Eng.  Encyc,  143 ;  4  R.  S.,  8th 
-ed.,  2461,  §  1. 

The  trial  court  found  "  that  at  the  time  of  the  making  and  exe- 
•cution  of  the  said  mortgage  said  mills  were  in  operation,  and  there 
had  been  maintained  a  dam  across  said  creek  turough  said  lot  43, 
which  set  the  water  back  up  the  creek  to  lot  87.  *  It  was  not 
^expressly  found,  however,  that  there  was  any  apparent  overflow 
^t  the  time  when  the  mortgage  or  the  deed  was  given,  or  that  the 
mortgagee  or  the  grantee  had.  any  notice  of  the  facts  when  either 
instrument  was  accepted.  While  the  dam  was  high  enough  to 
overflow  the  forty-one  acres  when  the  pond  was  full,  it  does  not 
Appear,  unless  bv  implication,  that  any  standing  water  was  visible 
at  the  date  of  the  mortgage,  or  that  there  was  th(^n  any  visible 
sign  indicating  "to  a  person  reasonably  familiar  with  the  subject, 
upon  an  inspection  of  the  premises,"  that  water  had  stood  there  in 
the  past  Butterworth  v.  Crawford,  46  N.  Y.,  349.  *  At  tlie  date 
of  the  deed  the  dam  was  not  in  use,  as  it  had  been  partly  swept 
away  by  a  freshet  Both  the  mortgage  and  the  deed  were  given 
at  a  season  of  the  year  when  the  water  of  streams  in  this  state  is 
ordinarily  low.  Ihus  it  is  by  no  means  clear  from  the  facts  as 
found  that  at  the  date  of  either  instrument  upon  which  the  plain- 
tiffs title  is  founded,  there  was  any  visible  overflow,  or  apparent 
sign  of  previous  overflow.  As  regularity  is  presumed,  the  one 
who  claims  that  an  error  was  committed  must  cause  it  to  clearly 
appear,  or  eflEect  will  be  given  to  the  presumption  by  aflirming 
the  judgment  appealed  from.  Tracey  v.  Altmyer,  46  N.  Y.,  598  \ 
ApplAy  V.  Erie  Co.  Sav.  Bank,  62  id.,  12,  18. 
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But  even  if  the  findings,  when  liberally  construed,  show  that 
the  alleged  easement  was  apparent  and  continuous,  thej  utterly 
fail  to  Dring  it  within  the  rule  of  strict  necessity.  It  does  not 
appear  that  the  water  power  of  defendant  would  be  materially 
diminished  if  he  were  not  permitted  to  overflow  the  lands  in 
question.  The  maximum  overflow  affects  but  little  more  than 
two  acres  of  plaintiff's  land,  which,  if  the  dam  should  be  restored, 
would  be  rendered  "  wet  or  spongy ''  and  unfit  "  for  agricultural 
purposes." 

The  defendant  claims  that  the  capacity  of  his  mill,  when  the 
pond  is  full,  is  about  fifty  barrels  of  flour  each  day  and  that  the 
fall  at  the  bulkhead  is  eleven  feet,  but  it  does  not  appear  what, 
the  capacity  or  fall  would  be  with  the  overflow  restricted  to  the 
lands  which  he  has  the  right  to  ovei-flow.  We  are  not  informed 
as  to  the  fall  of  the  stream  as  it  flows  through  the  land  affected,, 
the  grade  of  the  banks,  the  depth  of  the  water  when  the  over- 
flow  is  greatest,  or  the  quantity  of  water  that  was  accumulated  or 
stored  on  the  two  acres  oy  tlie  old  dam.  For  aught  that  appears 
the  advantage  of  flowing' such  a  small  quantity  of  land  was  so 
trifling  as  to  raise  the  presumption  that  the  mortgagor  willingly 
abandoned  it  when  he  omitted  to  mention  or  i-eserve  it  from  the 
operation  of  the  mortgaga  The  doctrine  of  implied  reservation 
rests  upon  the  presumed  intention  of  the  parties  as  it  is  gathered 
from  the  conveyance,  interpreted  in  the  light  of  the  circumstances 
suiTounding  them  when  it  was  executed  and-  with  reference  Uy 
which,  as  existing  facts,  they  are  supposed  to  have  contracted  If 
it  appeared  that  Uie  mill  could  not  be  operated  without  overflow- 
ing the  plaintiff's  land,  it  would  be  cogent  if  not  conclusive  proof 
of  that  strict  necessity  which  does  not  create  the  easement,  but  is 
simply  evidence  as  to  the  intention  of  the  parties.  If,  on  the 
other  hand,  it  appeared  that  owing  to  the  slight  declivity  the  ac- 
cumulation of  water  was  insignificant  and  that  the  mill  property 
was  worth  substantially  as  much  without  the  right  in  controversy 
as  with  it,  there  would  be  no  proof  of  "  necessity  "  and  nothing 
upon  which  an  implication  in  favor  of  the  mortgagor  or  grantor 
could  rest  Even  the  dimensions  of  the  pond  are  not  furnished 
uo,  and  we  cannot  compare  its  extent  witn  and  without  the  two 
acres,  although  it  appears  to  extend  partly  across  one  lot  and 
entirely  across  another,  before  it  reaches  the  lands  of  the  plaintiff. 
When  it  is  claimed  that  an  easement  exists  by  necessity,  evidence 
of  the  necessity  must  be  given.  Stuyvesant  v.  Woodruff,  47  Am. 
Dec,  156 ;  OnyeUyy,  Beihuncj  14  Mass.,  49,  55 ;  Oliver  v.  PiiTnan^ 
98  id.,  50. 

While  absolute  physical  necessity  need  not  be  shown  as  in  ,the 
case  of  land-locked  premises,  or  the  support  of  a  wall,  there  must 
be  a  reasonable  necessity,  as  distinguished  from  mere  convenience. 
Boot  v.  Wadhams,  107  N .  Y.,  S84 ;  12  St  Eep,  80 ;  HolUmbeck  v. 
McDonald^  112  Mass.,  250 ;  Berry  v.  Brovm^  6  Coldw.,  98;  Cooper 
V.  Maupiuj  86  Am.  Dea,  464,  note. 

But  in  the  case  before  us,  where  certainty  is  required,  all  is 
conjecture.  There  is  neither  finding  nor  evidence  that,  in  order 
to  run  the  mill  with  substantially  undiminished  efficiency,  it  is* 
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necessary  to  maintain  the  dam  at  such  a  height  as  would  cause 
the  water  to  flow  over  the  plaintiff's  land. 

Upon  the  facts  as  found,  we  think  it  would  be  uureasonable  to 
hold  that  the  mortgagor  intended  to  reserve  any  right  in  the  na- 
ture of  an  easement  over  the  mortgaged  premises,  or  that  the 
mortgagee  understood  when  he  accepted  the  security  that  it  was 
cat  down  in  extent  and  reduced  in  value  by  the  fiction  of  an  im- 
plied reservatioa 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  Parker  and  Landon,  JJ.,  dis- 
senting. 

The  Port  Jervis,  Monticello  &  New  York  Kailroad  Com- 
pany, App'lt,  V.  The  New  York,  Lake  Erie  &  Western 
Bailroad  CJompany,  Eesp't* 

{Court  of  Appeals,  Second  Division,  Filed  April  26, 1892,) 

BaSLBOAD— AORBSia&NT  AS    TO  USB  OP  TBRMINAL  FACILITmS— StATXTTB  OF 
FRAUDS. 

By  an  arrangement  between  the  predecessors  of  the  parties  a  oonnection 
was  to  be  made  at  Port  Jervis,  the  Erie  Company  to  furnish  terminal 
facilities  free  of  charge  and  to  furnish  rolling  stock  for  a  certain  compen- 
sation per  mile.  There  was  no  written  agreement  and  it  did  not  apfjear 
that  any  time  was  fixed  for  the  duration  of  the  contract.  After  a  time 
certain  charges  were  made  for  the  terminal  facilities  and  from  time  to  time 
increased,  bui  they  were  not  enforced  although  entered  in  the  monthly 
statements.  Plaintiff  being  about  to  make  connection  with  a  competing 
road,  defendant  refused  to  furnish  facilities  and  severed  the  connection 
with  plaintiff.  Held,  that  the  evidence  upon  the  trial  justified  the  finding 
of  the  court  that  the  right  to  use  the  track  was  an  interest  in  real  estate 
that  could  be  granted  by  a  written  instrument  only;  that  the  permission 
to  use  the  faciUties  was  a  temporary  expedient  to  enable  a  new  road  to 
start  its  trains,  and  that  having  been  revoked  plaintiff  could  not  maintain 
this  action  for  damages  for  severing  the  connection  and  to  compel  its  res- 
toration. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  in  the  second  judicial  department,  affirming  a  judgment 
entered  upon  the  decision  of  the  court  after  a  trial  at  special 
term. 

Action  to  recover  damages  from  the  defendant  for  unlawfully 
severii^  the  connection  between  its  railroad  track  and  that  of  the 
plaintia  at  the  village  of  Port  Jervis ;  to  compel  the  defendant 
to  restore  such  connection  and  to  restrain  further  interference 
therewith. 

On  the  2d  of  September,  1869,  the  Monticello  &  Port  Jer- 
vis Railway  Company  was  organized  to  construct  and  operate  a 
railroad  from  Monticello,  in  the  county  of  Sullivan,  to  Port  Jer- 
vis, in  the  county  of  Orange,  a  distance  of  about  twenty-three 
miles.  The  road  thus  projected  was  subsequently  built,  and  on 
the  25th  of  August,  1875,  passed  with  the  rights  of  the  original 
compan}^  through  the  foreclosure  of  a  mortga^,  to  a  new  corpo- 
ration organized  under  the  name  of  the  Port  Jervis  k  Monticello 
Railroad  Company.  In  November,  1886,  the  road  and  all  its 
appurtenances  was  sold  by  a  receiver  and  conveyed  to  the  plaint- 

1  Affirming  82  St.  Rep.,  809. 
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iff,  which  was  authorized  by  its  charter  to  msKntain  and  operate 
it  and  also  to  build  an  extension  thereof. 

The  defendant  is  a  railroad  corporatioD,  operating  a  railroad 
extending  from  the  city  of  New  York  to  Lake  Erie,  passing 
through  the  village  of  Port  Jervis.  Said  road  was  owned  by  the 
Erie  Kailroad  Company  from  1868  until  1875,  when  it  passed 
into  the  hands  of  a  receiver,  and  in  1878  it  became  the  property 
of  the  defendant  through  the  process  of  foreclosure. 

The  Monticello  &  Port  Jervis  Eailway  Company  built  its  own 
road  but  did  not  operate  it,  having  arranged  with  the  Erie  Com- 
pany to  manage  it  and  to  furnish  the  rolling  stock  therefor,  in 
consideration  of  a  certain  sum  per  mile.  The  tmck  of  the  former 
company  was  connected  with  one  of  the  tracks  of  the  latter  at  a 
point  on  its  land,  about  2,200  feet  easterly  of  its  passenger  station 
at  Port  Jervis.  The  frog  for  the  connection  was  furnished  by 
the  Erie  and  has  been  kept  in  repair  by  that  company  and  its 
successoi-s.  The  trains,  after  leaving  the  Monticello  road,  passed 
upon  the  track  of  the  Erie  to  its  passenger  and  freight  station  and 
to  its  turn-table,  where  the  engines  were  turned.  They  also  re- 
mained in  the  Erie  yard  during  the  interval  between  their  arrival 
and  departure. 

This  method  of  operation  continued  until  the  first  of  plaintiffs 
predecessors  disappeared  through  foreclosure  proceedings  and  the 
second  was  o^anized.  During  this  period  no  charge  was  made 
by  the  Erie  Company  for  .the  use  of  its  tracks,  depot,  yard  or 
turn-table.  When  the  Port  Jervis  &  Monticello  Company  came 
into  possession  it  provided  its  own  rolling  stock  and  operated  the 
road  itself.  It  was  permitted  by  the  receiver  then  in  chaige  of 
the  Erie  to  use  the  same  facilities  that  had  been  extended  to  its 
predecessor,  without  charge,  except  for  the  use  of  the  tum-tabla 
When  the  defendant  was  organized  and  took  possession  of  the 
Erie  road,  permission  to  use  its  tracks,  yard  and  depot  without 
charge  was  withdrawn,  and  the  sum  of  fifty  dollars  per  month  was 
charged  for  such  use  and,  although  payment  thereof  was  not  ex- 
acted owing  to  the  financial  condition  of  the ,  plaintiff's  prede- 
cessor, it  formed  a  part  of  the  monthly  statement  of  the  accounts 
between  the  two  companies.  Certain  payments,  however,  were 
made  by  the  Port  Jervis  &  Monticello  Company  to  various  agents 
of  the  defendant  at  Port  Jervis,  until  the  sale  and  reorganization 
in  1886,  when  the  plaintiff  took  possession,  and  thereupon  asked 
permission  from  the  defendant  to  make  use  of  the  accustomed 
facilities.  Permission  was  granted  "  under  an  agreement,  whereby 
the  plaintiff  was  to  pay  the  defendant  the  sum  of  $100  per  month 
for  such  use  thereof  and  was  thereafter  to  make  no  payments  to 
agents  of  the  defendant  for  services  in  connection  with  the  busi- 
ness at  Port  Jervis."  Payments  were  made  at  that  rate  until 
March,  1886.  In  the  meantime  the  plaintiff  had  projected  an  ex- 
tension of  its  road  from  a  point  about  four  miles  from  Port  Jervis 
to  Summitville,  where  it  intended  to  connect  with  the  Ontario  & 
Western  Railroad,  which  was  a  competitor  of  the  defendant  The 
plaintiff  was  notified  by  the  defendant,  prior  to  March  1,  1888, 
that  after  that  date  use  of  said  facilities  could  not  be  continue! 
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unless  the  plaintiflE  would  pay  $800  per  month  therefor.  No  pay- 
ment has  been  made  for  such  use  since  March,  1888,  although  the 
user  has  continued,  except  during  a  short  interval,  the  same  as  be- 
fore. June  21,  1888,  after  ^  second  notice  to  discontinue  had 
been  given,  the  defendant  severed  the  connection  between  its 
track  and  that  of  the  plaintiff,  but  on  July  20,  1888,  the  connec- 
tion was  restored  pursuant  to  the  terms  of  a  temporary  injunction, 
and  since  then  until  the  trial  of  this  action  the  plaintiflE  has  used 
said  facilities,  for  which  it  has  paid  nothing. 

The  extension  to  Summitville  has  been  completed  and  is  sub- 
stantially ready  for  operation.  No  written  agreement  was  ever 
made  for  the  use  by  the  plaintiflf  or  either  of  its  predecessors  of 
the  tracks,  yard, '  depot  or  turn-table  in  question,  with  the  de- 
fendant, or  its  predecessor. 

The  trial  juage,  after  finding  the  foregoing  facts,  in  substance, 
found  as  conclusions  of  law,  that  the  ri^t  to  use  the  tracks,  etc., 
was  an  interest  in  real  estate  that  could  be  granted  by  a  written 
instrument  only;  that  the  permission  to  use  saiu  facilities, 
whether  with  or  without  charge,  was  a  license  revocable  at  the 
will  of  the  defendant,  and  that  such  license  having  been  lawfully 
revoked,  the  plaintiflE  could  not  maintain  this  action.  The  com- 
plaint was  dismissed  without  costs,  but  the  temporary  injunction 
was.continued  for  sixty  days  to  enable  the  plaintiflE  to  move  for  a 
commission  under  the  statute  to  fix  the  points  and  terms  of  con- 
nection between  the  two  roads. 

The  afl&rmance  by  the  general  term  was  placed  upon  the 
ground  that  the  evidence,  which  was  to  some  extent  conflicting, 
abundantly  sustained  the  decision  of  the  trial  court,  and  that 
even  if  it  were  conceded  that  an  understanding  was  reached  that 
terminal  facilities  should  be  accorded  without  charge,  no  time 
was  specified  during  which  that  arrangement  should  continue. 
2!  F.  Bushj  for  app'lt ;  Lewis  K  Oarr,  for  resp't 

Vann,  J. — The  act  under  which  both  parties  to  this  action,  and 
their  predecessors,  .were  organized,  provides  that  every  corpora- 
tion formed  thereunder  shall  have  power  "to  intersect,  join  and 
unite  its  railroad  with  any  other  railroad  before  constructed,  at 
any  point  on  its  route  and  upon  the  ground  of  such  other  railroad 
company,  with  the  necessary  turnouts,  sidings  and  switches  and 
other  connections  in  furtnerance  of  the  objects  of  its  con- 
nections." It  further  provides  that  "every  company,  whose  rail- 
road is  or  shaU  be  hereafter  intersected  by  any  new  railroad, 
shall  unite  with  the  owners  of  such  new  railroad  in  fonn- 
ing  such  intersections  and  connections  and  grant  the  facilities 
aforesaid;  and  if  the  two  corporations  cannot  agree  upon  the 
amount  of  compensation  to  be  made  therefor,  or  the  line  or  lines, 
the  grade  or  grades,  points  and  manner  of  such  *  *  *  con- 
nections, the  same  shall  be  ascertained  and  determined  by  com- 
missioners to  be  appointed  by  the  court"  Laws  1850,  ch.  140, 
§28;  3  R  S.(8thed.),  1751. 

The  learned  counsel  for  the  plaintiflE  claims  that  pursuant  to 
this  statute,  "  upon  the  construction  and  completion  of  the  rail- 
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road  now  owned  and  operated  by  the  plaintiff,  in  the  year  1871, 
a  connection  and  intersection  was  made  between  the  said  road 
and  the  road  now  occupied  and  operated  by  the  defendant,  b^  a 
mutual  agreement  between  the  rauroad  companies  then  owning 
said  roads  respectively,  and  that  it  was  no  part  of  said  agreement 
that  any  sum  whatever  should  be  paid  for  the  said  connection  or 
intersection,"  and  he  excepted  to  the  refusal  of  the  trial  court  to 
BO  find  upon  his  request 

While  it  is  not  claimed  that  any  written  agreement  was  made, 
it  is  insisted  that  bv  a  verbal  arrangement,  quite  indefinite  as  to 
terms  and  details,  the  plaintiffs  predecessor  acquired  an  irrevo- 
cable right  to  use,  without  compensation,  the  railroad  track,  depot, 
yard  and  turn-tal3le  now  owned  by  the  defendant  at  Port  Jervia 
Obviously  such  a  right,  if  it  exists,  is  an  interest  in  real  estate, 
and  it  can  be  created  only  by  a  written  instrument,  unless,  as  the 
plaintiflE  claims,  the  statute  of  frauds  has  no  application  to  the 
subject  Apparently  the  statute  applies,  because  such  agree- 
ments are  not  expressly  excepted  from  its  operation.  The  word 
"  grant,"  as  used  in  that  part  of  the  railroad  act  already  quoted, 
indicates  the  nature  of  the  agreement  to  be  made  by  the  two  cor- 
porations with  reference  to  the  intersection  of  their  roads.  No 
other  word  suggesting  the  character  of  the  arrangement  is  nsed. 
If  the  companies  can  agree,  the  established  road  is  to  "  grant  the 
facilities  aforesaid "  to  the  intersecting  road.  Moreover,  one  of 
the  weightiest  reasons  to  justify  the  enactment  of  the  statute  of 
frauds,  to  regulate  agreements  between  persons,  applies  with  in- 
creased force  to  agreements  between  corporations,  because,  being 
perpetual,  they  may  survive  all  the  witnesses  to  any  transaction* 
It  is  unnecessary,  however,  to  now  decide  this  question,  as  the 
court  found  in  effect  that  the  agreement  under  consideration  was 
not  permanent,  but  temtftrary,  and  "  permissive  only."  If  this 
conclusion  was  justified  oy  the  evidence,  it  necessarily  defeats  a 
recovery  by  the  plaintiflE. 

The  testimony  mainly  relied  upon  by  the  plaintiff  was  that  of 
Mr.  Wheeler,  the  president  of  the  original  company  during  the 
first  year  of  its  existence,  and  Mr.  Ludington,  a  director.  About 
a  month  after  the  first  road  was  organized  these  gentlemen  called 
on  Jay  Gould  and  James  Fisk,  at  that  time  president  and  vice- 
president  respectively  of  the  Erie  Company.  'Hieir  action  was  not 
requested  by  the  board  of  directors,  but  was  purely  voluntary. 
Mr.  Wheeler  testified  that  they  said  they  could  not  bond  the  town 
of  Forrestburg  unless  they  had  certain  pledges  in  relation  to  the 
connection  with  the  Erie  road ;  that  such  connection,  as  stated, 
was  "  full  terminal  facilities,  to  run  on  their  track,  have  the  use  of 
their  switches,  depot,  turn-table  and  everything  necessary  for  pas- 
senger and  freight  business;  "  that  Mr.  Fisk,  who  "did  the  prin- 
cipal talking,  said  they  would  do  it;  that  we  should  have  these 
facilities,  and  they  would  run  the  road  until  we  were  able  to  put 
on  the  rolling  stock  ourselves,  at  a  very  liberal  charge;  that  we 
should  have  these  facilities  free  of  charge,"  but  repairs  Were  to  be 
paid  for.  This  was  at  the  first  interview,  and  at  the  second,  about 
a  month  later,  Fisk  inquired  about  the  prospect  for  tonnage  and 
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passenger  traflSc  "  in  case  they  helped  us  build  the  road,"  and 
promised  to  send  an  expert  to  examine  the  quarries  and  timber 
land  on  the  routa  He  sent  a  man  accordingly,  and  afterward 
said  he  was  satisfied,  and  that  "  they  would  do  what  they  could." 
"  It  was  repeated  at  every  interview  I  had  with  him  that  we  should 
have  Hie  terminal  facilities  free  of  diarge,  and  that  they  would 
run  the  road  until  we  got  ready  to  stock  it  ourselves,  and  that 
then  we  should  have  the  terminal  facilities  free  of  charge.''  On 
bis  cross-examination,  Mr.  Wheeler  omitted  the  most  important 
part  of  the  various  interviews  as  sworn  to  by  him  on  his  direct, 
although  professing  to  state  all  that  he  could  remember.  He 
further  testified  that  while  no  report  was  made  to  the  board  of 
directors,  "  the  fact  that  we  had  obtained  these  assurances  from 
the  Erie  Company  was  communicated  to  the  dii^ctors  of  our  com- 
pany in  the  way  of  general  conversations  with  them."  No  other 
witness  remembered  any  such  agreement  as  Mr.  Wheeler  SMtore 
to.  Mr.  Ludington,  who  was  with  him  at  the  first  interview  with 
Fisk  and  Gould,  thought  thaf  it  related  to  getting  their  consent  to 
bond  the  town  of  Deerpaik,  in  which  the  Erie  Company  was  a 
large  taxpayer,  and  to  obtaining  a  subscription  towards  building 
the  road,  and  in  fact  such  consent  was  given  and  a  subscription  of 
$10,000  made. 

When  asked  what  was  said  about  terminal  facilities,  he  an- 
swered :  "  In  all  the  interviews,  which  were  quite  numerous,  it 
was  assumed,  rather  than  expressly  agreed,  understood ;  I  cannot 
express  in  language  how  it  was  understood ;  there  was  no  written 
agreement ;  they  understood  our  position,  and  we  took  the  ground 
that  we  expected  to  enjoy  these  facilities  as  one  of  the  reasons 
why  the  road  should  go  to  Port  Jervis  against  such  opposition  as 
we  had  at  home,  as  Judge  Low  and  all  of  Middletown  was  against 
our  going  to  Port  Jervis,  and  I  urged  this  as  a  reason  why  they 
should  help  us,  and  they  assented  to  it"  When  asked  to  state 
the  substance  of  the  language  used,  he  said :  "  The  substance  was 
we  wanted  to  build  a  railroad,  and  without  their  aid  we  probably 
couldn't  build  it  If  we  had  to  build  the  railroad,  and  get  our 
own  terminal  facilities,  turn-table,  machine  shops,  depot,  etc.,  we 
could'nt  build  it  That  we  would  probably  have  to  do  if  we  went 
the  other  way,  because  the  Oswego  road  wasn't  even  graded  at 
that  time,  aua  that  was  one  reason  why  we  desired  to  get  a  con- 
nection with  them."  Nothing  more  definite  upon  the  subject  was 
stated  by  this  witness. 

Mr.  Dinmiick,  who  was  secretary  during  the  first  year  until 
September,  1869,  and  after  that  president  until  1876,  when  the 
fiiBt  receiver  was  appointed,  testified  that  although  he  had  re- 
peated interviews  with  Mr.  Gould,  and  was  pi^esent  at  all  the 
meetings  ol  the  board  of  directors,  he  did  not  remember  that  any- 
thing was  ever  said  in  r^^urd  to  terminal  facilities  at  Port  Jervis, 
and  that  he  "  never  beam  any  claim  put  forward  on  the  part  of 
the  Monticello  company  that  such  arrangements  had  been  made 
until  this  plaintiff  was  snut  out  of  the  Erie  yard  in  1888." 

Mr.  Niven,  the  vice-president,  and  Mr.  Uoodale,  a  director  of 
St.  Rep.,  Vol.  XLTV.        76 
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the  original  company  during  the  entire  period  of  its  practical  ex- 
istence, both  testified  to  the  same  effect  It  further  appeared  that 
it  was  the  expectation  at  first  to  lease  the  new  road  to  the  Erie, 
and  as  early  as  July  18,  1869,  a  committee  was  appointed  for  that 
purpose,  but  it  was  finally  arranged  that  it  should  be  run  by  that 
company  at  a  stated  sum  per  mila  During  the  five  years  that 
this  arrangement  continued,  the  terminal  facilities  were  of  no 
practical  importance  to  the  Monticello  Company,  as  the  Erie  was 
forced  to  furnish  them  for  its  own  convenience.  When  the  reor- 
ganization came  in  1875,  a  charge  for  the  turn-table  was  asserted 
on  the  one  hand,  and  assented  to  on  the  other. 

When  the  Erie  Company  was  reorganized  in  1878,  a  charge  of 
fifty  dollars  per  month  was  made  for  terminal  facilities,  and  there 
was  evidence  to  support  a  finding  that  this  charge  was  assented 
to.  When  the  plamtiff  was  organized  in  1886,  a  charge  of  $100 
per  month  for  the  use  of  the  same  facilities  was  made  by  the 
Erie,  and  for  eighteen  months  was  oaid  by  the  plaintiff  without 
objection,  but  in  1888,  when  the  cnarge  was  increased  to  $300, 
payment  for  the  first  month  was  made  under  protest,  and  since 
then  no  payment  has  been  made.  No  action  was  ever  taken  by 
the  board  of  directors  of  either  company  relating  to  the  subject 
of  terminal  facilities  at  Port  Jervis.  Nothing  appears  upon  the 
minutes  kept  by  the  respective  secretaries  indicatmg  that  the  sub- 
ject was  ever  reported  to  or  considered  by  either  board. 

Much  more  evidence  was  given  tending  to  support  the  theory 
of  the  defendant  that  the  original  arrangement  was  merely  a  tem- 
poi-ary  expedient  to  enable  a  new  road  to  start  its  trains.  The 
frequent  cnanges  in  the  amount  charged  also  indicate  its  tempo- 
rary character.  It  clearly  was  within  the  power  of  the  two  roads 
to  enter  into  a  temporary  arrangement,  and  the  probabilities  sup- 
port that  view.  The  testimony  of  Mr.  Wheeler  is  probable  oulj 
on  that  theory.  It  can  hardly  be  conceived  that  ttie  Erie  Com- 
pany would  consent  to  the  use  of  so  much  of  its  property  with- 
out compensation  or  conditions,  unless  it  had  the  power  to  termi- 
nate the  arrangement  at  any  tima  *As  long  as  fnendly  relations 
continued  between  the  two  roads,  it  did  not  charge  what  the  use 
of  the  property  was  worth,  but  when  the  scope  of  the  use  was 
enlarged  and  a  competing  line  was  introduced  into  its  yard  and 
depot,  the  charge  was  increased.  It  had,  however,  asserted  its 
right  to  charge,  and  had  from  time  to  time  increased  the  amount, 
and  the  plaintiff,  and  its  predecessors,  had  assented  thereto  for 
thirteen  years,  or  during  tne  entire  period  that  the  road  was  op- 
erated by  them.  The  position  now  taken  by  the  plaintiff  is  in- 
consistent with  that  taken  by  the  owners  of  its  road  from  the  time 
it  was  built 

We  think  that  the  evidence  warranted  the  findings  of  the  trial 
court  so  far  as  the  Question  under  consideration  is  concerned,  and 
that  the  affirmance  oy  the  general  term  leaves  us  without  power 
to  review  them. 

The  trial  court  found,  as  a  fact,  that  about  March,  1888,  the 

f)laintiff  agreed  to  pay  the  defendant  the  sum  of  $800  per  month 
or  the  use  of  said  facilities  after  Mnrch,  1888  ;  that  tlie  amount 
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so  agreed  upon  was  the  fair  and  reasonable  value  of  such  use  and 
that  "  under  such  agreement  the  plaintiflE  became  bound  to  pay 
and  the  defendant  became  entitled  to  receive  the  sum  of  $800  per 
month  for  the  use  of  said  facilities  so  long  as  the  plaintiff  con- 
tinued to  use  the  same.''  The  court  also  found,  as  a  conclusion 
of  laj^r,  "  that  the  agreement  of  the  plaintiff  to  pay  the  sum  of 
$800  per  month  for  the  use  of  said  facilities,  was  and  is  a  valid 
and  binding  agreement  and  continues  in  force  and  effect  so  long 
as  such  facilities  are  used,  and  said  agreement  is  in  no  wise  modi- 
fied or  chanpfed."  These  findings  were  duly  excepted  to  by  the 
plaintiff.  The  judgment  entered  simply  dismissed  the  complaint 
and  vacated  the  temporary  injunction. 

Upon  the  argument  the  counsel  for  the  defendant  consented 
that  said  findings  of  fact  and  law  relating  to  an  agreement  by  the 
plaintiff  to  pay  $300  per  month  for  the  use  aforesaid  miffht  be 
stricken  from  the  record  and  the  judgment  modified  accoraingly. 

After  examining  all  of  the  exceptions  we  think  that  the  judg- 
ment should  be  modified  so  as  to  conform  to  the  consent  of 
counsel,  as  above  stated,  and  as  thus  modified  affirmed,  without 
costs. 

All  concur.  

Francis  Lahky,  App  It,  v.  Gouverneur  Kortright,  Individu- 
ally and  as  Trustee,  et  aL,  Resp'ts.' 

{Ofntrt  ofAppeali,  Second  Divmon,  Fikd  April  26, 1892,) 

1.  Will— PowBR  of  trusters  under,  to  convey  real  estate— Express 
TRUST— TrrLB. 

By  the  will  of  Nicholas  Q.  Kortright,  he  provided  that  the  residue  of 
his  property  be  divided  by  his  executors  into  as  many  equal  shares  as 
diould  be  necessary  to  give  to  his  wife  and  children  each  two  shares,  they 
to  convey  one  of  such  shares  to  each  and  to  retain  the  residue  in  trust 
for  the  benefit  of  his  wife  and  children  and  pay  to  each  during  their 
natural  lives  respectively  the  interest  or  inoome  of  one  of  such  shares;  that 
upon  the  death  of  any  of  them  his  or  her  share  should  be  divided  equally 
amone  his  surviving  children  and  the  lawful  issue  of  such  as  then  may 
have  died.  By  the  eleventh  clause  he  gave  his  executors  ''  full  power  and 
authority  in  regard  to  the  investments  of  my  said  estate,  and  for  this  pur- 
pose they  are  authorized  to  sell  and  convey  any  or  all  of  my  real  and  per- 
sonal estate,  and  after  the  payment  of  my  debts  as  hereinbefore  provided. 
to  Invest  the  proceeds  in  other  real  estate  or  in  personal  securities  as  they 
In  thehp  discretion  may  deem  most  for  the  interest  of  the  parties  interested 
in  my  estate."  The  trustees  named  in  the  will  having  renounced,  letters 
with  the  will  annexed  were  issued  to  Sarah  J.  Kortright  and  Benj.  Col- 
lins. The  defendants  Gouverneur  and  Lawrence  Kortright  were  the  only 
children,  and  the  lands  in  question  were  set  off  by  a  Judgment  to  the  above 
administrators  as  trustees.  Ck>llins  was  afterwards  released  by  the  court 
and  Lawrence  appointed  trustee  of  Oouvemeur^s  share,  and  defendants  as 
such  trustees  caused  to  be  made  the  sale  from  which  the  plaintiff  seeks  to 
be  relieved.  J3JjW,  that  defendants  possessed  adequate  power  as  trustees 
to  convey  the  premises  in  question  and  that  phiintiff  was  properly  required 
by  the  judgment  below  to  complete  his  purchase. 

S.  Bamb. 

It  was  not  Intended  that  the  power  of  sale  should  not  survive  the  divis- 
ion of  the  estate,  but  it  was  intended  to  be  applicable  to  the  pubject  of  the 
trust,  which  was  to  continue  during  the  lives  respectiyely  of  the  benefici- 
aries, and  would  be  taken  by  the  trustees  appointed  in  tibe  place  of  those 
named  in  the  will  and  who  had  renounced. 

>  Affirming  83  St.  Rep..  112;  see  28  St.  Rep.,  484. 


Digitized  by  VjOOQIC 


604  New  York  State  Reporter,  Vol.  44.       [Ct  App. 

Appeal  from  judgment  entered  on  order  of  the  general  term 
of  the  superior  court  of  the  city  of  New  York,  affirming  judg- 
ment entered  upon  decision  of  the  court  at  special  term  in  favor 
of  the  defendants. 

The  purpose  of  the  action  was  to  relieve  the  plaintiff  from  a 
contract  for  the  purchase  of  certain  premises  in  tne  city  of  New 
York  designated  as  lots  Nos.  430,  482, 484,  on  West  Thirty-fourth 
street,  and  to  recover  ten  per  cent  of  the  purchase  money  paid, 
also  certain  charges  for  auctioneer's  and  salesKX)m  fees  and  expenses 
of  examining  the  title,  upon  the  alleged  ground  that  the  defend- 
ants were  unable  to  rive  a  good  title.  The  trial  resulted  in  a  judg- 
ment for  the  defendants  and  for  specific  performance  by  the 
plaintiff. 

Esek  Oowen  and  8.  Jones^  for  appit ;  John  M,  BotverSj  for  resp'ts. 

Bradley,  J. — The  subject  of  controversy  has  relation  to  the 
power  of  the  defendants  Kortright  as  trustees  to  sell  and  convey 
the  premises  in  question.  If  they  possessed  adequate  power  in 
that  respect  the  plaintiff  was  properly  required  by  the  judgment  to 
complete  the  purchase,  otherwise  he  was  entitled  to  the  relief  sought 
by  tne  action.  The-  disposition  of  the  question  is  dependent  some- 
what and  mainly  upon  the  provisions  of  the  will  of  Nicholas  G. 
Kortright,  which  was  admitted  to  probate  in  April,  1874.  By  it, 
after  directing  payment  of  his  deots  and  funeral  expenses  and 
satisfaction  of  nis  bequest  of  household  furniture,  t)Ooks  and 
plate  to  his  wife,  the  testator  provided  that  the  residue  of  his 
roperty,  real  and  personal,  should  be  equally  divided  between 
is  wife  and  children,  and  directed  his  executors  to  divide  such 
residue  into  as  many  e^ual  shares  as  should  be  necessary  to  give 
to  each  two  shares,  to  convey  one  of  such  equal  shares  to  each  of 
them,  and  to  retain  the  residue  of  such  equal  shares  in  trust  for 
the  benefit  of  his  wife  and  children,  ana  pay  to  each  of  them 
during  their  natural  lives  respectively  the  interest  or  income  of 
one  of  such  shares. 

He  further  directed  that  upon  the  death  of  any  of  those  persons 
the  portion  of  his  or  her  share  remaining  in  the  hands  of  the  ex- 
ecutors should  be  divided  equally  among  his  surviving  children 
and  the  lawful  issue  of  such  of  his  children  as  then  may  have 
died.  And  followinp:  these  provisions  were  those  of  the  eleventh 
clause,  as  follows :  "  I  give  my  executors  full  power  and  authority 
fn  regard  to  the  investments  of  my  said  estate,  and  for  this  pur- 
pose they  are  authorized  to  sell  and  convey  any  or  all  of  my  real 
and  personal  estate,  and  after  the  payment  of  my  debts,  as  herein- 
before provided,  to  invest  the  proceeds  in  other  real  estate  or  in 
})ersonal  securities,  as  they  in  their  discretion  may  deem  most  for 
the  interest  of  the  parties  interested  in  my  estate."  And  he  nomi- 
nated and  appointed  two  persons,  Minium  and  Blunt,  executors 
and  trusteea  They  renounced  and  letters  of  administration,  with 
will  annexed,  were  issued  to  Sarah  J.  Kortright,  the  widow,  and 
Benjamin  Collins.  Gouverneur  and  Lawrence  M.  Kortright  were 
the  only  children  of  the  testator,  and  with  the  widow  constituted 
the  beneficiaries  of  the  residue  as  mentioned  in  the  will.     By 
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judgment  in  an  action  for  partition,  and  for  the  appointment  of  a 
trustee  in  place  of  those  who  had  so  renounced,  Benjamin  Collins 
was  appointed  such  trustee,  and  lot  434  West  Thirty-fourth 
street,  with  other  land,  was  set  off  to  Collins  as  trustee  of  Law- 
rence M.  Kortright,  and  lots  430  and  432  West  Thirty-fourth 
street,  with  other  land,  were  set  off  to  him  as  trustee  of  Gouver* 
neur  Kortright  Several  years  afterwards,  upon  petition  of 
Collins,  in  which  the  beneficiaries  joined,  he  was  by  the  court 
permitted  to  surrender  the  trusts  and  was  released  ana  discharged 
therefrom.  And  subsequently  Lawrence  M.  was  appointed  trustee 
of  the  share  of  his  brother,  Gouverneur  Kortright,  and  the  latter 
was  appointed  trustee  of  the  respective  shares  of  the  widow  and 
Lawrence  M.  Kortright,  and  conveyance  was  made  to  them  as 
such  trustees  by  Collins,  their  predecessor  in  the  trust,  of  the 
lands  not  disposed  of  while  he  was  trustea  These  proceedings 
were  regularly  and  duly  had  to  invest  the  new  trustees  with  the 
title  to  the  lands  which  were  the  subject  of  the  trust,  and  em- 
braced in  them  were  lots  430,  432  and  434  West  Thirty-fourth 
street,  the  lands  in  question.  And  the  defendants,  as  such  trus- 
tees, caused  to  be  made  the  sale  from  which  the  plaintiff  seeks  to 
be  relieved.  He  is  entitled  to  such  relief  unless  the  trustees  are 
able,  bv  their  conveyance,  to  give  him  a  marketable  title,  which 
is  a  title  free  from  reasonable  doubt  Fleming  v.  Burnham^  100 
N.  Y.,  1 ;  Irving  v.  Campbell,  121  id.,  363 ;  81  St  Bep.,  307 ; 
Kilvatrick  v.  Barron,  125  N.  Y.,  761 ;  36  St  Rep.,  15. 

The  will  from  which  the  power  of  the  trustees  is  derived  cre- 
dited an  express  trust  within  the  meaning  of  the  statute,  as  it  pro- 
vided for  the  receipt  by  them  of  tte  rents  and  profits  or  income 
of  lands  and  the  payment  of  the  same  over  to  the  beneficiaries 
•during  their  lives.  1  R.  S.,  728,  §  55.  And  for*  that  purpose  the 
trustees  took  title  to  the  lands  embraced  within  the  trust  Id., 
729,  §  60;  Brewster  v.  Stnker,  2  K  Y.,  19;  Leggeiiy.  Perhim, 
id.,  297. 

This  was  the  situation  of  the  shares  in  the  lands  set  apart  for 
that  purpose.  The  trustee  Collins  was  succeeded  in  the  title  by 
the  new  trustees  to  the  lands  so  held  by  him  at  the  time  he  relin- 
quished the  trust 

It  is,  however,  insisted  on  the  part  of  the  plaintiff  that  neither 
the  trustee  Collins  nor  his^  successors  in  that  relation  took 
amy  power  of  sale  under  the  will  The  determination  of 
this  question  depends  upon  the  construction  and  application  of 
the  provisions  of  the  eleventh  clause.  It  is  forcibly  argued  by 
the  learned  counsel  for  the  plaintiff,  that  the  power  of  sale  given 
"by  such  clause  is  not  attached  to  the  trust  before  mentioned,  and 
has  no  relation  to  its  execution,  but  that  it  was  intended  as  a  power 
to  the  executors  as  such,  to  be  executed  only  prior  to  the  divis* 
ion  of  the  estate  into  the  shares  provided  for,  ana,  as  such,  was  one 
of  personal  confidence,  and  could  be  exorcised  by  none  other  than 
the  persons  designated  as  executors  by  the  testator ;  and  that 
when  the}^  failed  to  assume  such  relation  the  power  became  inop- 
erative It  would  be  less  difficult  to  adopt  the  view  that  this  was 
SL  naked  power  if  it  were  not  for  the  trust  created  by  the  preced- 
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ing  provision  of  the  will.     But  the  power  of  sale  given  by  this^ 
provision  does  not  embrace  within  its  terms,  as  expressed,  any 

Surpose  necessarily  executorial;  and  for  the  dischaee  of  their 
uties  as  executors  no  reason  appears  for  the  exercise  by  them  of 
the  power  of  sale  for  the  purposes  of  investment  of  the  proceeds. 
It  is  true  tiiat  the  expression  in  the  eleventh  clause  in  reference  to 
the  payment  of  debts  of  the  testator  has  relation  to  the  duties  of 
the  executoi-s,  and  the  power  of  sale  is  in  terms  broad  enough  to 
cover  his  entire  estate.  JBut  it  did  not  purport  to  have  been  created 
for  use  in  making  the  division  provided  for  of  the  estate.  No- 
power  was  given  the  executors  as  such  to  withhold  distribution 
of  the  pei-soiial  property  (if  any  should  remain  after  payment  of 
the  debts)  or  to  delay  the  division  of  the  real  estate  or  to  withhold 
from  the  beneficiaries  the  shares  which  they  were  entitled  to  take 
and  appropriate  to  their  own  usa  .      . 

It  therefore  does  not  appear  to  have  been  intended  that  the 
power  of  sale  should  not  survive  the  division  of  the  estate.  The 
purpose  as  given  for  its  execution  had  relation  'to  the  investment 
of  the  proceeds  in  other  real  estate  or  peraonal  securities.  While  a 
mere  power  of  sale  is  discretionary  and  does  not  survive  the 
donee  of  the  power,  it  is  otherwise  when  the  power  is  coupled 
with  a  trust  Then  it  is  taken  by  the  trustees,  and  through  the 
court  of  equity  may  be  transmitted  to  their  successors  in  the 
trust  In  the  present  casQ  the  power  of  sale,  independent  of  and 
disconnected  with  the  trust  to  receive  and  apply  the  rents  and 
profits,  would  not  have  survived  the  renunciation  by  the  persons 
named  as  executors.  But  by  reference  to  the  provisions  of  the 
will,  as  well  that  creating  the  power  of  sale  as  other  portions, 
to  ascertain  its  applicability  contemplated  by  the  testator,  it  seems 
that  this  power  m  its  practical  and  essential  purpose  was  intended 
to  be  applicable  to  the  subject  of  the  trust,  which  was  to  con- 
tinue during  the  lives  respectively  of  the  beneficiaries.  And  be- 
ing thus  annexed  to  such  trust  in  aid  of  its  execution  it  would  be 
taken  by  the  trusteea  In  that  view  of  its  relation  it  is  unneces- 
sary to  further  pursue  inquiry  into  the  character  of  the  power* 
LeggeU  v.  Hunter,  19  N.  Y.,  445. 

The  cases  cited  upon  the  contention  that  this  power  was  dis- 
cretionary and  coula  not  be  taken  by  the  substituted  trustees,, 
do  not  seem  to  us  to  have  any  -necessary  application  to  the 
present  case. 

In  Coleman  v.  Beach,  97  N.  Y.,  545,  there  was  no  express  trust, 
and  the  execution  of  the  power  was  made  expressly  dependent 
upon  the  will  of  the  grantee.  And  in  Matter  of  iierhaum,  40 
Hun,  504 ;  1  St  Rep.,  470,  there  was  also  no  such  trust,  but 
merely  a  naked  power,  which  was  necessarily  discretionary.  And 
the  same  may  be  said  of  Sxveeney  v.  Warren,  127  N.  Y.,  426 ;  40 
St.  Bep.,  304,  and  it  was  there  held  that  at  the  time  the  executor 
assumed  to  execute  the  power  of  sale  there  was  no  legitimate 
purpose  to  be  accomplished  by  its  execution.  In  Mott  v.  Acker- 
man,  92  N.  Y.,  539,  the  question  finally  arose  whether  a  convey- 
ance could  be  made  by  the  administrator  with  the  will  annexed^ 
and  the  court  held  it  could,  as  the  power  of  s:ile  had  been  given 
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.to  the  executors  for  the  purpose  of  pajiug  debts  and  legacies  and 
was  imperativa 

In  that  case  there  was  no  trust  other  than  that  which  came 
within  the  powers  of  the  executors  as  such.  In  the  case  at  bar, 
the  trust  created  by  the  will  to  receive  and  aj)ply  the  rents  and 
profits  of  the  land  had,  in  the  view  taken,  an  important  bearing 
upon  the  construction  of  the  power  of  sale  for  reinvestment  and 
its  purpose.  It  could  be  seen  that  the  title  to  the  property  subject 
to  the  trust  would  very  likely  remain  in  the  trustees  for  many 
years,  and  during  that  time  they  were  charged  with  an  active 
<luty  in  respect  to  it  It  is  quite  reasonable  to  assume  on  the 
question  of  construction  that  it  was  in  the  contemplation  of  the 
testator  that  occasion  miffht  within  that  time,  in  view  of  the  in- 
terests of  the  present  and  ultimate  beneficiaries,  arise  for  the  sale 
of  the  specific  real  estate,  or  some  of  it,  and  the  investment  of 
the  proceeds  in  other  propertv. 

This  view  of  the  power  oi  sale,  for  the  purpose  of  investment 
in  other  property,  is  consistent  with  the  execution  of  the  trust 
<iuring  the  lives  of  those  who  were  to  take  the  income,  and  seems 
•essential  to  eflfectuate  the  intent  of  the  testator  in  creating  such 
power.  And  it  appears  by  the  record  here  that  the  power  has 
been  deemed  effectual,  and  sales  accordingly  have  been  made  by 
the  trustees.  One  such  sale  has  the  support  of  an  adjudication. 
Kortright  v  Storminger,  49  Hun,  249 ;  16  St.  Hep.,  926. 

It  is  further  urged  that  although  the  power  of  sale  mav  have 
"been  by  the  will  vested  in  the  trustees  there  appointed,  if  they 
had  assumed  the  trust,  it  was  not  conferred  upon  the  defendant 
trustees,  because  (1)  their  appointment  was  made  by  the  court  in 
the  exercise  of  its  general  equity  powers  in  that  respect,  and  not 
pursuant  to  the  statute  upon  the  subject ;  and,  (2),  that  the  power 
of  sale  was  not  included  in  that  conferred  upon  them  by  the 
orders  of  appointment 

By  the  judgment  of  the  court,  CJollins  was  appointed  trustee 
under  the  will,  and  as  such  trustee  invested  with  power  and  au- 
thority to  execute  the  trusts  created  by  it  And  upon  his  petition 
to  be  relieved  from  the  trust,  he  was,  by  order  of  the  court,  per- 
mitted to  surrender  his  trust  and  was  discharged  from  liability,  etc. 
This  was  a  resignation  within  the  meaning  of  the  statute  pursu- 
ant to  which  the  defentiants  were  appointed  as  new  trustees, 
IRS.,  731,  §  71 ;  and  by  the  terms  of  the  orders  appoint- 
ing them  they  respectively  were  appointed  trustees  under 
the  will  to  hold  the  shares  set  apart  by  the  commissioners 
for  the  benefit  of  the  beneficiaries,  and  to  hold  the  same  in  trust 
for  them  The  couit  did  not  by  these  orders  assume  to  limit  in 
terms  the  power  of  the  new  trustees,  or  definitely  define  the  man- 
ner they  should  execute  the  trust.  And  by  reference  to  the  entire 
record  of  tlie  proceedings  in  that  behalf  it  seems  that  the  purpose 
was  to  substitute  them  as  successors  to  Collins  in  the  trust  created 
by  the  will,  from  which  through  the  action  of  the  court  in  placing 
them  in  that  relation  they  derived  their  oowers.  Farrarv,  McCue^ 
«9  N.  Y.,  144  ;  Royce  v.  Adams,  128  idl,  402  ;  88  St  Rep.,  622 ; 
Nugent  v.  Chon^  \Vl  Mass.,  219.     A  different  question  would  be 
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presented  in  a  case  where  the  powers  of  the  trustees  are  derived 
from  the.  general  equity  jurisdictioa  of  the  court  In  respect  to 
the  action  for  partition  all  the  parties  essential  to  accomplish  it 
were  before  the  court  Mead  v.  Mitchell,  17  K  Y.,  210 ;  Brevoort 
V.  Brevoorij  70  id,  136.  At  all  events  the  persons  who  took  the 
other  half  were  parties  to  the  partition  action,  and  cannot  chal- 
lenge the  title  or  the  ti'ustees  to  the  real  estate  which  was  made 
subject  to  the  trust 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

All  concur.  

James  N.  Wells,  Trustee,  Resp't,  v.  Fkancis  Higgins,  EecV^ 

Applt' 

(Court  ofAppedlSj  Second  Divinon^  FUed  April  96,  189t,) 

1.  RECErvrER— Liability  for  rent. 

In  1871,  one  McCunn  hired  certain  lands  for  twenty-one  years,  covenant- 
ing to  pay  rent  semi-annually,  together  with  taxes,  etc  In  1S76,  one 
O'Donohue  was  appointed  receiver  in  an  action  to  construe  the  will  of 
McCunn,  and  authorized  to  lease  the  lands  and  tenements  "  whereof  he  la 
hereby  appointed  receiver,"  and  to  pay  taxes,  etc.  In  1877,  in  said  actioa 
and  another  to  declare  void  the  devise  of  the  real  estate  and  to  partitioa 
the  same,  defendant  was  appointed  receiver  in  his  stead  *'ta  receive  the 
rents  and  profits  of  the  estate,  freehold  and  leasehold,  and  to  collect  and 
set  in  the  outstanding  personal  estate  of  McCunn,  and  to  *'  have  and  possess 
we  same  powers  and  be  subject  to  the  same  duties  and  obligations  ^  as  his 
predecessor.  Defendant  leased  the  premises  to  one  F,  and  paid  plaintiff 
the  amount  of  the  rent  to  September  1,  1878.  In  this  action  to  recover 
th^  rent  reserved  and  certain  taxes  to  be  paid  by  the  tenant.  Held,  that  the 
title  to  the  demised  term  passed  to  and  was  vested  in  defendant  as 
receiver,  and  tliat  he  was  liable  for  the  rent  accruing  from  September  1» 
1878,  to  September  1,  1879. 

t,  T^iui/— Exception. 

After  counsel  have  tried  to  limit  a  verdict  to  be  directed  by  insisting  that 
it  should  be  confined  to  rents  accruing  from  M.arch  1,  1879,  and  taxe» 
for  that  year,  when  the  plaintiff  is  entitled  to  recover  rent  from  Sep- 
tember 1,  1878,  and  taxes  for  1878  and  1879,  and  the  court  in  directing- 
a  verdict  includes  the  taxes  for  1876  and  1877,  a  general  exception  does 
not  enable  this  court  to  decide  that  the  taxes  last  named  shoula  not  have 
been  included. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  affirming  a  judgment  entered 
on  a  verdict  rendered  under  the  direction  of  the  court  at  circuit. 

This  was  an  action  by  a  lessor  against  the  receiver  of  the  estate 
of  a  deceased  lessee  to  recover  the  ent  reserved  and  certain  taxes^ 
which,  by  the  terms  of  the  lease,  were  to  be  paid  by  the  tenant 

By  a  lease  dated  February  15,  1871,  the  trustee  of  one  Clement 
Moore  demised  to  John  H.  McCunn  certain  lands  in  the  city  of 
New  York  for  the  term  of  twenty-one  years,  reserving  an  annual 
rent  of  $250,  payable  in  semi-annual  payments  on  the  first  davs^ 
of  Mardi  ana  September.  The  lessee  covenanted  to  pay  the 
charges  for  Croton  water  and  all  taxes,  assessments  and  duties  im- 
posed during  the  tetrn  by  federal,  state  or  municipal  authoritv. 

March  28,  1876,  in  an  action  brought  to  construe  the  will  of 

1  Affirming  24  St.  Rep.,  878. 
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said  McCunn,  and  to  remove  the  executors  and  trustees  nominated 
therein,  one  O'Donohue  was  appointed  receiver  of  the  rents  and 
profits  of  the  real  estate,  freehold  and  leasehold,  and  of  the  per- 
sonal property  of  said  testator.  The  tenants  were  directed  to  at- 
torn to  said  receiver,  and  the  executors  to  deliver  to  him  all  th& 
estate,  real,  personal  and  mixed,  lately  belonging  to  said  McCunn. 
The  receiver  was  authorized  to  lease  the  lands  and  tenements, 
"  whereof  he  is  hereby  appointed  receiver,"  and  to  pay  the  taxes,  as- 
sessments and  other  lawful  charges  to  which  the  premises  should 
from  time  to  time  be  subject 

January  19,  1877,  by  an  order  made  in  said  action  and  in  an- 
other brought  to  declare  void  the  devise  of  the  real  estate  of  said 
McCunn  and  to  partition  the  same,  said  O^Donohue  was  removed 
at  his  own  request  and  the  defendant  was  appointed  receiver  in 
his  place  and  stead  "  to  receive  the  rents  and  profits  of  the  estate^ 
freenold  and  leasehold,  *  *  *  and  to  collect  and  get  in  the^ 
outstanding  personal  estate"  of  said  McCunn,  with  directions  to 
tenants  to  attorn,  eta  The  order  further  provided  that  the  de- 
fendant, as  such  receiver,  should  "have  and  possess  the  same 
powers,  and  be  subject  to  the  same  duties  and  obligations"  as^ 
were  conferred  or  devolved  upon  his  predecessor.  The  defendant, 
by  his  answer,  denied  that  he  became  invested  by  said  appoint- 
ment with  the  title  to  the  "real  or  leasehold  estate,"  but  he  ad- 
mitted that  in  May,  1879,  he  leased  the  premises  in  question  U> 
one  Federlein,  ana  also  that  he  had  "paid  to  the  plaintiflE  the 
amount  of  the  rent  of  the  said  premises  to  and  including  Septem- 
ber 1,  1878." 

No  rent  was  paid  after  the  date  last  named,  and  on  the  7th  of 
November,  1879,  summary  proceedings  were  instituted  to  remove^ 
the  defendant  as  tenant,  ana  said  Federlein  as  under  tenant,  from 
the  possession  of  the  premises,  based  on  an  affidavit  alleging,  and 
a  summons  reciting,  that  the  defendant  entered  into  possession 
and  sub-let,  and  that  the  defendant  as  tenant,  and  said  Federlein 
as  under  tenant,  had  made  default  in  the  payment  of  the  rent,  and 
as  such  held  over  and  continued  in  possession.  No  answering 
affidavit  was  filed,  but  on  the  12th  of  November,  1879,  as  the 
record  of  the  district  court  shows,  the  tenant  and  under  tenant 
appeared  by  separate  attorneys,  and  by  consent  judgment  of  dis- 
possession was  duly  rendered  "in  favor  of  said  landlord,"  and 
against  the  "said  tenant  and  all  other  persona"  A  warrant  was 
issued  on  the  19th,  and  returned  the  same  day  by  the  marshal^ 
with  a  certificate  that  he  bad  put  the  landlord  in  full  possession 
of  the  premises  in  questioa 

Samuel  Jones,  for  app'lt ;   Charles  M  SouUier,  for  resp't 

Vann,  J. — ^The  defendant  contends  that  he  is  not  liable  in  this 
aotion  because  there  was  privity  neither  of  contract  nor  estate 
between  himself  and  the  plaintiff.  There  was  no  privity  of  con- 
tract)  but  we  think  that  the  facts  appearing  in  the  forgoing  state- 
ment ocmclasiveiy  show  that  the  defendant  was  in  possession  of 
the  premises  in  question,  and,  presumptively,  that  be  was  in  pos- 
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session  from  March  3,  1877,  when  his  bond  as  receiver  was  filed. 
If  he  did  not  then  take  possession,  it  was  incumbent  on  him  to 
show  it  He  admitted  that  he  was  appointed  receiver  Februaiy 
-28,  1877 ;  that  he  subsequently  qualified,  and  that  he  paid  "  the 
amount  of  the  rent  *  *  *  to  and  including  September  1, 
1878."  This  admission  fairly  involves  the  proposition  that  he 
paid  the  rent  that  fell  due  according  to  the  terms  of  the  lease  from 
the  time  that  he  became  receiver  until  the  date  named.  Whether 
the  defendant  was  appointed  receiver  of  the  real  estate  of  which 
the  testator  died  seized,  or  simplv  of  the  rents  and  profits  thereof, 
is  not  here  important,  because  he  was  appointed  receiver  of  the 
personal  estate,  and,  according  to  the  Kevised  Statutes,  leases  for 
jrears  "  go  to  the  executors  and  administrators  to  be  applied  and 
xiistributed  as  part  of  the  personal  estate  of  the  testator  or  in- 
testate," and  are  required  to  be  "included  in  the  inventory 
thereof."    4  R.  S.  (8th  ed.),  2556 ;  Pagsleyv,  Aikin,  11  N.  Y.,  494. 

We  think  that  the  title  to  the  demised  term  passed  to  and  was 
vested  in  the  defendant  as  receiver,  and  that  he  is  therefore  liable 
for  the  rent  accruing  from  September  1,  1878,  to  and  including 
September  1,  1879.  Woodr^  v  Erie  R  R  Co,,  93  K  Y.,  609  ; 
Frank  v.  K  T.,  L.  K  <k  W.  R  R  Co.,  122  id.,  197 ;  83  St 
Eep.,  235. 

Upon  the  trial  a  tax  bill  was  received  in  evidence  for  the  taxes 
of  1876,  1877  and  1878,  confirmed,  respectively,  September  14, 
1876.  October  9,  1877,  and  October  11,  1878.  It  also  included 
the  Croton  water  rent  for  1876  and  1877,  and  was  receipted  by 
the  proper  ofiicer  as  having  been  paid  January  30,  1880.  An- 
other tax  bill,  which  included  the  taxes  of  1879,  confirmed  Octo- 
ber 17  of  that  ^.ear,  and  the  Croton  water  charges  for  1878,  was 
also  read  in  evidenca  Both  were  objected  to  as  irrelevant  and 
immaterial,  but  neither  as  incompetent  Upon  the  close  of  the 
'evidence  the  counsel  for  defendant,  after  his  motion  to  dismiss 
the  complaint  had  been  denied,  asked  the  court  to  direct  the  jury 
that  their  verdict  must  be  limited  to  the  rent  from  May  1,  1879, 
to  November  1,  1879,  and  to  the  taxes  of  1879,  with  lawful  in- 
terest upon  each.  This  motion  was  denied,  and  thereupon  the 
•court  was  asked  to  limit  the  verdict  to  the  rent  from  March  1, 
1879,  to  November  19,  1879,  and  to  the  taxes  for  1879,  besides 
interest  The  court  denied  this  motion  also,  and  directed  a  ver- 
dict for  the  plaintiff  "for  the  sum  of  $858.57,  being  for  taxes, 
:$395.49;  interest  thereon,  $123.55,  together,  $519.04;  and  for 
rent,  $250 ;  interest  thereon,  $89.53,  together,  $839.53,  to  which 
Kiirection  counsel  for  the  defendant  duly  excepted." 

While  we  are  asked  to  review  none  of  these  rulings,  we  have 
considered  them  in  order  to  determine  whether  tlie  defendant 
should  be  relieved  from  the  payment  of  the  taxes  that  accrued 
prior  to  his  appointment  as  receiver.  The  objection  to  the  tax 
Dills  was  not  to  the  competency  of  the  evidence,  but  to  its  mate- 
riality, and  as  all  of  one  was  material  and  a  part  of  the  other, 
the  objection,  as  made,  was  properly  overruled.  If  the  defendant 
wished  to  exclude  the  taxes  that  became  due  before  he  was  ap- 
pointed receiver,  his  objection  should  have  been  more  specific  and 
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addressed  to  that  part  of  the  first  bill  that  embraced  those  itemsw 
The  same  criticism  applies  to  the  motions  to  limit  the  verdict,  as^ 
neither  time  did  he  include  all  the  rent  that  fell  due,  or  the  taxes 
that  became  payable,  while  he  held  the  title  to  the  lease  and  was 
in  possession  of  the  premises.  The  limitation  applied  for  was  too 
sweeping,  and  the  application  was  properly  denied  for  that 
reason. 

The  exception  to  the  direction  for  a  verdict  was  general  and, 
if- we  have  reasoned  correctly  thus  far,  was  too  broad,  as  it  did 
not'bring  before  the  mind  of  the  trial  judge  or  of  the  opposing 
counsel  the  point  that  the  amount  included  for  taxes  was  too 
large,  because  it  embraced  items  accruing  prior  to  Maix)h  8,  1877. 
If  the  exception  had  been  to  so  much  of  the  direction  as  covered 
the  old  taxes,  the  point  could  have  been  understood  and  an  oppor- 
tunity  would  have  been  afforded  for  correction,  if  the  court  so* 
desired,  or  the  opposing  counsel  wished  to  consent  to  a  modifica-^ 
tion.  SterreU  v.  Third  Nat  Bank,  122  N.  Y.,  659,  662 ;  34  St^ 
Rep.,  241. 

Where  a  portion  of  a  charge  excepted  to  is  correct  in  part  and 
no  qualification  is  suggested,  a  general  exception  cannot  be  sus- 
tained. Adams  v.  Irving  Nat  Bank,  116  K  Y.,  606 ;  27  St  Rep., 
733 ;  Smedis  v.  B.  <k  R  B.  R  R  Go.,  88  N.  Y,  13 ;  Donovan  v. 
Vandemark,  id.,  66a 

So,  as  we  think,  after  counsel  have  tried  to  limit  a  verdict 
about  to  be  directed  by  insisting  that  it  should  be  confined  U> 
rents  accruing  from  March  1,  1879,  and  taxes  for  that  year,  when 
the  plaintiff  is  entitled  to  recover  rent  from  September  1,  1878, 
and  taxes  for  1878  and  1879,  and  the  court,  in  directing  a  verdict, 
includes  the  taxes  for  1876  and  1877,  a  general  exception  does 
not  enable  this  court  to  decide  that  the  taxes  last  named  should 
not  have  been  included.     Tuers  v.  Tuers,  100  K  Y,  196. 

It  is  unnecessary,  therefore,  for  us  to  decide  whether  the  de- 
fendant is  liable  as  the  successor  of  O'Donohue  upon  the  theory* 
that  the  receivership  was  continuous. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Cornelia   Gilman,   App'lt,  v.  AuGusruis  Prentice  et  al. 

Resp'ts.* 

(Qmrt  of  Appeals,  Second  Divinon,  Filed  April  26, 1892.) 

JuDeMBHT—RsFBRBB— Code  Civ.  Pbo.,  §  1022— FiNDmas  of  pact. 

On  the  trial  of  aa  action  defendwit  moved  to  dismiss  the  complaint  be- 
fore any  evidence  was  taken,  and  again  after  plaintiff  rested.  The  referee 
made  no  ruling  in  either  instance,  reserving  his  decision.  Defendant  in-^ 
troduced  evidence  and  plaintiff  called  witnesses  in  rebuttal,  and  after  an 
amendment  to  the  complaint  the  case  was  summed  up  and  submitted  to- 
the  referee,  who  subsequently  m»»de  a  report  dismissing  the  complaint, 
which  did  not  contain  any  findings  of  fact.  Held,  that  the  judgment  couldf 
not  be  reviewed  because  of  such  failure  of  the  referee  to  state  separately 
the  facts  found  and  the  conclusions  of  law. 
(Landon,  J.,  dissents.) 

I  Aflhrming  28  St.  Rep.,  587. 
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Appeal  from  a  judgment  of  the  general  term  of  the  superior 
<30urt  of  the  city  of  New  York,  entered  on  an  order  affirming  a 
judgment  entered  on  the  report  of  a  referee  dismissing  plaintiflfs 
coniplaint 

U harks  E.  Hughes^  for  app'lt ;  Cfiarles  J,  Hardy,  for  resp'ts. 

Parker,  J. — Before  any  evidence  was  taken,  the  defendant 
Tucker  moved  to  dismiss  the  complaint  The  motion  was  not 
passed  upon,  the  referee  reserving  his  decision. 

After  the  plaintiff  rested,  the  defendant  again  made  a  motion 
to  dismiss  the  complaint,  but  no  ruling  was  made,  the  referee 
again  reserving  decision. 

The  defendants  thereafter  introduced  evidence  both  oral  and 
documentary  in  support  of  their  position  and'  rested.  The  mo- 
tion to  dismiss  the  complaint  was  not  then,  nor  thereafter 
renewed. 

The  plaintiff  called  several  witnesses  in  rebuttal,  and  was  per- 
mitted to  amend  his  complaint  on  terms,  after  which  the  testi- 
mony was  closed,  and  the  "  case  summed  up  and  submitted  *'  to 
the  i-eferee. 

Subsequently  the  referee  made  a  report  dismissing  the  com- 
plaint, which  report  did  not  contain  any  findings  of  fact  Nor 
did  he  at  any  time  make,  nor  was  he  requested  to  make  an^  such 
findings,  the  plaintiff  contenting  herself  by  filing  exceptions  to 
the  report 

The  question  is  therefore  presented,  whether  the  judgment  can 
be  reviewed,  because  of  the  failure  of  the  referee  to  comply  with 
S  1022  of  the  Code  of  Civil  Procedure,  which  provides  that  "  the 
decision  of  the  court  or  the  rejxjrt  of  the  referee,  upon  the  trial  of 
the  whole  issue  of  fact,  must  state  separately  the  facts  found  and 
the  conclusion  of  law." 

This  n^lect  of  the  referee,  if  n^lect  it  was,  could  have  been 
remedied  at  the  instance  of  the  plaintiff  in  the  manner  provided 
by  the  Code,  but  no  attempt  was  made  in  that  direction.  Indeed 
the  plaintiff  did  not  even  submit  to  the  referee  a  written  state- 
ment of  the  facte  which  she  deemed  established  by  the  testimony. 

We  held  in  Wood  v.  Lary,  124  N.  Y.,  88;  85  St  Rep.,  58, 
that  in  every  case  heard  by  a  referee,  if  any  evidence  be  presented, 
a  decision  stating  separately  the  facts  found  and  the  conclusions 
of  law  based  thereon  must  be  made,  otherwise  the  judgment  will 
not  be  reviewed.  Place  v.  Hay  ward,  117  N.  Y.,  487 ;  27  St  Rep., 
710,  does  not  oppose,  but  supports  such  determination  In  that 
case  the  defendant's  counsel,  at  the  close  of  plaintiff's  evidence, 
without  announcing  that  he  had  rested  his  case,  asked  for  and 
-obtained  a  dismissal  of  the  complaint  Afterwards  the  referee 
made  his  report  containing  findings  of  fact  and  of  law.  It  was 
held  that  what  the  referee  did  was  to  nonsuit  the  plaintiffs,  and, 
therefore,  he  should  have  made  no  findings  of  fact  except  such  as 
would  justify  a  nonsuit  Judge  Earl,  speaking  for  the  court,  said : 
**  Under  the  Code  the  referee  was  required  to  make  findings  of 
fact  and  of  law  after  granting  the  nonsuit,  but  he  liad  no  right  to 
make  any  findings  ot  fact  depending  upon  disputed  or  inconcla- 
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sive  evidence."  That  it  was  the  view  of  the  court,  that  in  case  of 
a  nonsuit  before  a  referee  the  facts  found  must  be  in  accoi*d  with 
the  testimony  most  strongly  supporting  the  plaintiffs  contention, 
is  evidencea  not  only  by  the  discussion  of  lacts  with  which  the 
opinion  abounds,  but  also  by  the  sentence  following  the  one  last 
quoted,  "therefore,  to  maintain  this  judgment,  the  defendant  is 
bound  to  show  that  there  was  no  disputed  question  of  fact  which, 
upon  a  jury  trial,  the  court  would  have  been  required  to  submit 
to  the  jury,  and  that  upon  the  undisputed  evidence  he  was  en- 
titled to  judgment"  In  Forbes  v.  Chichester,  125  N.  Y.,  769;  36 
^t  Rep.,  248,  the  referee  made  a  report  dismissing  the  complaint, 
to  which  the  plaintiffs  counsel  excepted,  and  then,  Judge  Earl 
remarks  in  his  opinion,  the  referee  "  made  formal  findings  of  fact 
-and  law  as  he  should  have  done,  and  proper  exceptions  were  taken 
to  them  by  plaintiflE's  counsel" 

It  seems  to  be  settled,  therefore,  that  findings  of  iact  are  neces- 
sary, even  when  the  complaint  is  dismissed  at  such  a  stage  of  the 
hearing  as  to  entitle  it  to  be  treated  as  a  nonsuit 

It  is  certainly  not  the  less  important  that  the  statutory  require- 
ment in  such  respect  should  be  insisted  upon  when  the  testimony 
is  all  in,  the  arguments  of  counsel  made,  and  time  for  delibera- 
tion by  the  court  or  referee  taken. 

In  such  a  case  this  court  held,  in  Bridger  v.  Weeks,  30  N.  Y, 
528,  that  the  judgment  would  not  be  reviewed,  and  so  far  as  we 
have  observed  the  position  then  taken  has  been  steadily  main- 
tained. 

The  appeal  should  be  dismissed. 

All  concur,  except  Bradley,  J.,  not  voting,  and  Landon,  J., 
<lissenting. 

Bernard  Brady,  Resp't;  v.  The  Mayor,  etc.,  of  New  York, 

*    Applf 

(Qmrt  qf  Appeali,  Second  Divinon,  Filed  April  g6,  1892,) 

1,  MUmCIPAL  CORPORATIONS—CONTBACT. 

PlaiDtlffs  assignor  in  18Sd  contracted  with  defendant  to  excavate  and 
mde  Ninety  flftn  street.  In  1885.  bavine  completed  his  work,  he  ren< 
dered  an  itemized  statement  showing  a  balance  of  $9^4,000,  and  it  was  cer- 
tified to  be  correct  by  the  chief  engineer,  superintendent  of  streets  and 
•commissioner  of  public  works,  and  defendant  entered  into  and  has 
flioce  had  possession  of  the  street.  Four  years  afterwards  he  brought  this 
action  to  recover  the  amount  due  on  the  contract,  which  defendant  re- 
fuses to  pay  on  the  ground  of  a  failure  of  performance,  in  that  he  had  not 
excavated  the  rock  to  two  feet  below  grade  as  required.  The  contract  re- 
quired the  entire  work  to  be  completed  **  to  the  satisfaction  of  the  com- 
missioner of  public  works  and  in  substantial  accordance  with  the 
tpecifloations  here  annexed  and  the  plan  therein  referred  to."  No  fraud 
was  charged.  Held,  that  the  contractor  was  entitled  to  recover  the  sum 
certified,  with  interest. 

H.  Samb— Wrong  oradr  given  bt  surveyor. 

Wliere  the  grades  were  given  by  the  surveyor  or  his  assistant :  examina- 
tion made  after  the  excavation  was  completed  and  before  filling  in  was 
done;  the  filling  subsequently  made  to  grade,  and  the  work  accepted,  if 
the  grade  was  mistakenly  given  to  the  contractor  by  the  surveyor  and  the 

•  «  Affirming  8d  St  Rep.,  99. 
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work  done  in  conformity  therewith  and  certiflcates  of  completion  after 
wards  given,  the  defendant  cannot  thereafter  refuse  to  pay  because  as  the 
result  of  a  misdirection  by  its  officers  the  specificat&ns  had  not  been^ 
literally  complied  wiih. 

Appeal  from  a  judgment  of  the  general  term  of  the  superior 
court  of  the  city  of  New  York,  affirming  a  judgment  of  the  trijd 
term  of  that  court,  entered  on  the  direction  of  a  verdict 

David  «/.  Dean^  for  app'it ;  L.  Lafiin  KeUogg^  for  resp't 

Parker,  J. — The  judgment  under  review  awards  to  the  plain- 
tiff, as  assignee  of  one  John  ferady,  the  sum  of  $42,792.85,  ad- 
judged  to  be  due  under  a  contract  between  John  Brady  and  the 
defendant,  by  which  it  was  provided  that  Brady  should  regulate 
and  grade  Ninety-fifth  street,  from  Tenth  avenue  to  Biverside 
drive,  for  which  he  was  to  receive  eight  dollars  per  cubic  yard 
for  excavating  earth,  one-fourth  of  a  cent  per  cubic  yard  for  exca- 
vating rock,  and  one-fourth  of  a  cent  per  lineal  foot  for  furnish- 
ing and  setting  curb-stones,  and  for  furnishing  and  laying  flagging 
per  square  foot,  one-fourth  of  a  cent 

This  will  be  recognized  as  what  is  known  as  an  unbalanced 
bid,  but  its  legality  is  not  sought  to  be  questioned  here,  and  if  it 
were  it  would  not  be  open  for  consideration,  in  view  of  the  dis- 
cussion of  the  question  as  presented  by  the  contract  now  before 
us  by  Euger,  Ch.  J.,  in  115  N.  Y.,  599;   26  St  Eep.,  340. 

Prior  to  the  commencement  of  this  action  the  officials  author- 
ized by  the  contract  to  represent  and  act  for  the  city  in  all  mat- 
ters relating  to  the  perfonnance  of  the  work  stipulated  for  by  it^ 
made  the  following  certificates : 

"Surveyor's  Ckrtificatb. 

"  I  hereby  certify  that  the  following  amount  of  work  has  been ' 
done  in  the  matter  of  regulating  and  grading  Ninety-fifth  street^ 
from  the  west  curb  of  Tenth  avenue  to  the  east  line  of  Riverside 
Drive,  and  setting  curb-stones  and  flagging  sidewalks  therein. 

"John  Brady, 
"(Contractor  since  the  commencement  of  the  work. 

"  14,667  cubic  yards  of  earth  excavated  (fourteen  thousand  six 
hundred  and  sixty-seven). 

"10,881  cubic  yards  of  rook  excavated  (ten  thousand  eight, 
hundred  and  thirty-one). 

" cubic  yards  of  filling. 

"  2,591  2J-12ths  linear  feet  of  curb  set  (twenty-five  hundred 
and  ninety-one  and  two  three-fourths  twelfths). 

"  10,452  7-12  square  feet  flagginff  laid  (ten  thousand  four  hun- 
dred and  fifty-eight  and  seven-twelfths). 

" linear  feet  of  dry  stone  box  culverta 

" linear  feet  of  picket  fence 

"Herman  K  Viele,  Surveyor, 

"Date  May  27, 1885. 

"George  A.  Jeremiah, 
^^Superintendent  of  Street  ImjmwemerUs.^^ .   . 
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Final  Payment. 

"The  City  op  New  York, 
**  To  John  Brady,  Contractor,  Dr,: 

"For  work  done  ia  the  matter  of  regulating  and  grading 
Ninety-fifth  street  from  the  west  curb  of  Tenth  avenue  to  the 
east  line  of  Rivei-side  Drive,  and  setting  curb-stones  and  flagging 
•sidewalks  therein. 

"  Certificate  of  acceptance  of  the  work  by  the  commissioner  of 
public  works,  dated  September  21,  1885,  chapter  397,  Laws  1852  ; 
•chapter  580,  Laws  of  1872,  §  4. 

"  Street  improvement  fund,  authorized  or  contracted  for  after 
June  9,  1880. 

"  Ordinance  approved  March  20,  1883  (Sea  139,  N.  Y.  Consol- 
idation act  of  1882).     Estimated  cost,  $15,676.28. 

"Date,  1885,  Sept  30. 

Amount  and  kind  of  work.  Price.         Amount. 

14,667  cubic  yards  of  earth  excavated 
(fourteen  thousand  six  hundred 
and  sixty-seven) $8  00   $117,336  00 

10,831  cubic  yards  of  rock  exca- 
vated (ten  thousand  eight  hundred 
and  thirty-one) .  1^  27  07 

cubic  yards  of  filling : 

2,591  lf-12ths  linear  feet  of  curb  set 
(two  thousand  five  hundred  and 
ninety-one  and  one  and  two-third- 
twelfths)  1-4  6  47 

10,458  7-12  square  feet  flagging  laid 
(ten  thousand  four  hundred  and 
fifty-eight  and  seven-twelfths)  ....  1-4  26  14 

linear  running  feet  dry  stone 

box  culverts 

$117,395  68 

Deduct,  security  retained,  1,866  linear 

feet 25  841  50 

Amount,  one  hundred  and  seventeen 

thousand  and  fifty-four  18-100  dol- 

lare $747  00   $117,054  18 

Excess  of  inspection,  249  days.    $3 

Amount  heretofore  paid 82,176  96 

82,923  96 

Balance  now  due,  thirty-four  thousand  one  hundred 
and  thirty  22-100  dollars $34,130  22 
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"  I  certify  that  I  have  duly  examined  the  above  account  and 
compared  it  with  the  contract  and  the  surveyor  s  certificate,  and 
that  it  is  correct,  and  the  amount  justly  due. 

"George  W.  Birdsall, 
"  Chief  Engineer  Oroton  Aqueduct 

"George  A.  Jeremiah, 
"  Superintendent  of  Street  Improvements" 

"  I  hereby  certify  that  I  have  examined  the  above  account  and 
believe  it  to  be  correct ;  that  the  prices  charged  are  in  accordance 
with  the  terms  of  the  contract  for  reeulating  and  grading  Ninety- 
fifth  street,  dated  July  31,  1883 ;  and  such  services  as  are  herein 
specified  have  been  properly  performed,  according  to  the  certifi- 
cate of  the  officers  of  this  department  duly  appointed  to  supervise- 
the  same. 

"EoLLiN  M.  Squire, 
"  Cbmmissioner  of  Public  Works. 

"  I  certify  that  the  work  mentioned  in  the  contract  herein  spec- 
ified  has  been  completed  according  to  the  terms  of  said  contract,, 
and  is  satisfactory. 

"RoLLiN  M.  Squire, 
"  Commissioner  of  Public  Works. 

The  judgment  recovered  is  for  the  sum  thus  certified  to  be  due 
with  interest  added. 

It  is  not  asserted  by  the  answer  that  the  contract  was  fraudu- 
lently procured,  or  that  it  was  for  any  reason  invalid.  On  the 
contrary,  the  defendant  relies  on  it  and  asserts  that  the  plaintiff 
cannot  recover  because  of  a  failure  of  performance  on  the  part  of 
his  assignor.  In  order  that  it  shall  clearly  appear  in  what  respect 
it  is  claimed  the  contractor  has  failed  to  perform  in  such  substan- 
tial respect  as  to  prevent  a  recovery  in  any  sum  whatever,  it  is 
desirable  in  this  connection  to  call  attention  to  the  situation  of  the 
contract  and  the  parties  to  it  at  the  time  of  the  trial. 

Nearly  four  years  before  that  time  the  ofhcers  named  by  the 
defendant  in  its  contract  made  the  certificates  which  by  its  terms 
were  to  determine  the  final  completion  of  the  contract  and  the 
right  of  the  contractor  to  receive  the  compensation  within  thirty 
days  thereafter ;  the  commissioner  of  public  works  specially  certi- 
fiea  that  the  contract  had  been  completed  according  to  its  terms, 
and  was  satisfactory. 

About  that  time  the  defendant  entered  into  and  has  since  con- 
tinned  in  possession  of  the  street  It  should  be  further  observed 
that  the  defendant  does  not  claim  that  the  certificate  made  by  the 
engineer,  surveyor  and  superintendent  of  street  improvements 
over  states  the  quantity  of  materials  of  any  kind  therein  certified ; 
nor  is  it  claimed  that  tnis  plaintiflE  has  recovered  judgment  for 
excavations  made,  or  work  of  any  kind  done  which  was  not  in 
fact  performed.  In  other  words  it  is  not  disputed  that  plaintiflTs 
assignor  actually  removed  all  the  material  and  did  all  the  work 
for  which  he  has  recovered  judgment;  nor  is  it  asserted  that  the 
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work  was  not  performed  as  directed  by  the  officers  having  charge 
of  the  execution  of  the  contract  for  the  defendant 

But  it  is  contended  that  the  contractor  did  not  excavate  the 
rock  to  two  feet  below  the  grade.  The  contract  provides  that 
"  the  street  is  to  be  regulated  two  feet  below  the  grade  where 
there  is  rock,  in  sections  of  not  less  than  100  feet  in  length  for 
the  full  width  of  the  street  at  a  time,  and  is  to  be  examined  bv 
the  surveyor  before  placing  any  filling  therein,  after  which  earth 
filling  is  to  be  filled  to  gradfe.  *  .*  *  Any  portion  of  the 
street  not  thus  regulated  and  properly  examined  will  not  be  re- 
<5eived  as  finished.'* 

It  is  not  disputed  but  the  earth  was  removed  from  the  street ; 
rock  excavatea ;  examination  made  by  the  surveyor ;  the  earth 
brought  back  and  filled  up  to  the  grade  required  by  him ;  of  that 
the  work  was  not  declared  to  be  properly  done,  and  received  as 
finished  after  it  was  done ;  neither  is  it  claimed  that  the  officers  of 
the  defendant  have  at  any  time  suggested  to  the  contractor  or  his 
■assignee  that  there  was  some  mistake  or  oversight  at  the  time  of 
the  makinff  of  the  certificates  to  the  effect  that  the  contract  had 
been  completed,  at  the  same  time  insisting  that  notwithstanding 
their  execution  and  delivery  to  him,  further  work  should  be  done. 

So  appellant's  contention  amounts  to  this,  that  notwithstanding 
the  defendant  made  a  contract  by  which  it  agreed  to  pay  for  the 
^oing  of  certain  work,  if  done  in  substantial  compliance  with  the 
terms  of  the  contract,  and  to  the  satisfaction  of  the  commissioner 
of  public  works,  upon  a  certificate  by  him  to  that  effect  together 
with  certificates  by  the  surveyor  and  superintendent  of  streets ; 
4md  notwithstanding  the  making  of  such  certificates  and  the  tak- 
ing of  possession  by  the  defendant,  of  the  completed  work,  that  it 
may  put  in  issue  the  contractor's  assertion  of  performance,  by 
<5aliing  a  witness  to  testify  that  he  has  made  an  examination  and 
found  rock  nearer  to  the  established  grade  than  two  feet  in  a 
number  of  places,  the  quantity  on  the  entire  work  being  estimated 
by  him  at  650  yarda  That  upon  such  evidence  it  may  wholly 
•defeat  a  recovery. 

At  the  threshold  of  its  contention  the  defendant  is  confronted 
with  the  difficulty  that  its  pleading  does  not  present  the  issue  on 
which  its  reliance  is  sought  to  be  placed. 

The  answer  admits  the  making  of  the  contract;  the  making 
and  delivery  of  the  certificates  by  the  four  officers  named  in  the 
contract ;  payment  thereon  by  the  city. 

It  farther  admits  ^'  that  the  said  work  has  been  accepted  by 
the  commissioner  of  public  works,  acting  on  behalf  of  the  defend- 
ant, and  that  more  than  thirty  days  have  expired  since  such  ac- 
ceptance ;  but  it  allies  on  information  and  belief  that  such  ac- 
<5eptance  was  on  or  about  the  7th  day  of  May,  1885,  instead  of  the 
date  named  in  the  first  paragraph  of  the  complaint,"  and  it  fur- 
ther alleges  among  other  things  "  that  all  of  the  earth  and  rock 
excavation  in  the  complaint  in  this  action,  and  in  the  said  con- 
tract referred  to,  was  completed  before  the  6th  day  .of  February^, 
1885,  and  the  whole  of  the  rock  excavation  provided  for  by  said 
Sr.  Rep.,  Vol.  XLIV.        78 
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contract  and  described  in  the  complaint  herein  was  completed  on 
or  before  the  7th  day  of  May,  1886. 

It  cannot  avail  the  defendant  on  this  review  that,  notwithstand- 
ing  the  admission  of  the  answer,  which,  with  the  evidence  given^ 
fully  supports  the  determination  of  the  court  in  directing  a  ver- 
dict in  favor  of  the  plaintiflF,  the  testimony  was  received  on  which 
it  founds  its  claim  of  right  to  go  to  the  jury.  For  such  testimony 
was  seasonably  and  properly  objected  to  by  the  plaintiff  on  the 
ground  that  it  was  not  admissible  under  the  pleadings.  Its  re- 
ception was  error  and  the  plaintiff  having  duly  excepted  to  the 
rulings,  this  court  is  precluded  from  considering  it  for  the  pur- 
pose of  a  reversal. 

If  it  be  assumed  that  the  pleadings  permitted  the  introduction 
of  evidence  presented  by  the  defendant  we  should  still  f-each  the 
conclusion  tbat  it  was  not  error  for  the  trial  court  to  direct  a 
verdict 

The  appellant's  position  assumes  that  a  literal  compliance  with 
the  specifications  forming  a  part  of  the  contract  was  essential  to* 
complete  performance  under  the  contract  We  do  not  so  read  it,, 
and  shall  briefly  call  attention  to  some  of  its  provisions  which  we 
deem  controlling  in  that  direction.  In  the  first  place  the  proposal 
intended  to  inform  bidders  not  only  of  the  character,  but  the  gen- 
eral amount  of  work  to  be  performed ;  time  of  performance  and 
other  essential  features  of  the  contract  to  be  subsequently  en- 
tered into ;  states  that  "  bidders  will  be  required  to  complete  the 
entire  work  to  the  satisfaction  of  the  commissioner  of  publie 
works  and  in  substantial  accordance  with  the  specifications  here 
annexed  and  the  plan  herein  referred  to." 

Immediately  following  the  stipulation  in  the  contract  on  the 
part  of  the  contractor,  that  he  admits  and  a^ees  that  the  work  to 
De  done  as  stated  in  the  proposals  is  approximated  only,  and  that 
he  will  not  assert  any  misunderstanding  in  regard  to  the  depth  of 
excavations  or  nature  of  materials,  it  is  declared  "  and  he  coven-^ 
ants  and  agrees  that  he  will  complete  the  entire  work  to  the  satis- 
faction of  the  commissioner  of  public  works,  and  in  substantial 
accordance  with  said  specifications  and  the  plan  therein  men* 
tioned." 

The  first  clause  in  the  specifications  reads :  "  The  street  for  ito 
whole  width  is  to  be  regulated  and  graded  where  required  in  ac- 
cordance with  the  plans  and  profile  of  the  said  street"  Bv  its^ 
terms  the  commissioner  of  puolic  works  was  empowered  to  dlesig-^ 
nate  the  time  when  the  work  should  commence ;  was  given  power 
to  suspend  the  work ;  to  order  it  commenced  again ;  to .  declare  it 
abandoned ;  to  consent  to  its  being  sub-let,  or  assigned  by  the 
contractor;  and  invested  with  the  right  to  declare  the  same  null 
and  to  re-advertise  and  re-award  it  While  it  is  agreed  that  the 
commissioner  shall  have,  among  other  powers,  those  already 
enumerated,  the  contractor  further  directly  agrees  to  do  work  not 
described  in  the  specifications  if  required  to  do  so  by  the  commis- 
sioner of  public  works. 

One  of  the  subdivisions  of  the  contract  having  in<5ontemplatioa 
the  possible  desirability  of  doing  other  work  than  provided  for  m 
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the  contract,  provides  that  other  pe'rsons  may  be  employed  to  do 
auch  work,  and  the  contractor  "  will  suspend  such  part  of  the  work 
herein  specified,  or  will  carry  on  the  same  in  such  a  manner  as 
mhv  be  ordered  by  the  said  commissioner." 

It  is  also  agreed  that  if  within  six  months  after  the  acceptance 
of  the  work,  if,  in  the  opinion  of  the  commissioner,  repairs  are  re- 
quired and  notice  to  make  them  given,  the  contractor  "  will  im- 
mediately commence  and  complete  the  same  to  the  satisfaction  of 
said  commissioner." 

It  was  covenanted  that  the  city  should  retain  the  sum  of 
twenty-five  cents  per  linear  foot  of  the  work  to  be  done  as  security 
for  repairs,  and  that  it  might  be  expended  "in  the  manner  here- 
inafter provided  for  in  making  such  repairs  to  the  work  done 
under  this  agreement  as  the  said  commissioner  of  public  works 
may  deem  necegsary." 

Under  the  heading,  "  work  and  material  must  agree  with  speci- 
fications," is  the  following:  Party  of  the  second  part  "agrees 
that  the  work  shall  be  performed  in  the  best  manner,  and  the 
stone,  sand  and  other  material  of  which  the  work  is  composed 
shall  be  of  the  best  kind,  and  that  a  sufficient  number  of  persons 
shall  be  at  all  times  employed  to  execute  the  work  with  due  dis- 
patch, the  whole  to  be  done  to  the  satisfaction  of  the  commissioner 
of  public  works ;  and  any  materials  furnished  or  work  done  not 
satisfactory  to  the  commissioner  of  public  works  shall  be  removed 
and  satisfactorily  replaced  by  the  said  party  of  the  second  part" 

These  provisions  are  not  in  conflict  with  other  portions  of  the 
contract,  but,  on  the  contrary,  are  supported  by  and  consistent 
with  them,  and  establish  that  the  specifications  were  not  neces- 
sarily to  be  exactly,  but  substantially,  performed,  in  accordance 
with  the  specifications  and  to  the  satisfaction  of  the  commissioner 
of  public  works. 

Thus  it  was  stipulated  not  only  that  the  work  should  be  done 
Co  the  satisfaction  of  one  of  defendant  s  officers,  but  that  as  the 
representative  of  the  defendant  and  acting  for  it,  he  should  deter- 
mine whether  the  contract  was  substantially  complied  with. 

Now,  the  uncontradicted  evidence  is  that  the  surveyor,  or  his 
assistant,  gave  to  the  contractor  the  grades  to  which  the  excava- 
tions were  conformed.  The  defendant  distinctly  provided  in  its 
contract  that  its  surveyor  should  be  one  of  the  officers  to  repre- 
sent its  interests  in  the  execution  of  the  contract,  and  that  his  cer- 
tificate that  the  work  had  been  completed  should  be.  essential  to 
the  right  of  the  contractor  to  demand  compensation  for  his  work. 
Not  only  does  it  appear  that  the  grades  were  furnished  by  the 
surveyor,  or  his  assistant,  but  it  also  appears  that  he  subsequently 
•certified  to  the  completion  of  the  work  as  provided  by  the  con- 
tract That  the  contractor  was  at  liberty  to  follow  the  directions 
of  the  officers  whom  the  defendant  had  stipulated  to  represent  it 
and  speak  for  it  in  the  execution  of  the  contract  is  manifest  not 
only  from  the  provisions  of  the  contract  already  referred  to,  but 
also  from  two  others  to  which  allusion  may  be  briefly  made. 

Under  the  heading  "change  of  grade"  it  is  conditioned  that 
"  the  said  party  of  the  second  part  hereby  further  agrees  that  in 
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case  the  grade  of  the  street  shall  be  changed  daring  the  progress 
of  the  work  he  will  conform  to  the  altered  grade  at  the  ^ce& 
specified  herein  as  far  as  they  are  applicable." 

Under  the  heading  **  excavating  it  is  said :  "  The  street  is  to- 
be  r^alated  two  feet  below  the  grade,  where  there  is  rock,  *  ♦  * 
and  is  to  be  examined  by  the  surveyor  before  placing  any  filling^ 
thereon,  after  which  earth  filling  is  to  be  fillea  to  grade.  Any 
portion  of  the  street  not  thus  regulated  and  properly  examined 
will  not  be  received  as  finished." 

It  may  be  observed  that  the  -undisputed  evidence  is  that  the 
grades  were  given  by  the  surveyor,  or  his  assistant ;  examination 
made  after  the  excavation  was  completed  and  before  any  fiUing^ 
was  done ;  the  filling  subsequently  made  to  grade,  and  the  work 
accepted. 

It  is  quite  clear  that  it  was  the  intention  of  .the>  parties  un- 
der this  contract  that  the  contractor  should  in  its  execution  be- 
governed  by  the  direction  of  such  of  defendant's  officers  as  it  de- 
clared in  the  contract  should  represent  it  So  if  the  grade  should 
be  mistakenly  given  to  the  contractor  by  the  surveyor  and  the- 
work  should  be  done  in  conformity  therewith,  and  certificates  of 
completion  afterwards  given,  the  defendant  could  not  thereaafter 
object  that  the  plaintiff  should  not  be  compensated  because  as  the 
result  of  a  misairection  by  its  officers  the  specifications  had  not 
been  literally  complied  with. 

A  similar  contract  was  considered -by  this  court  in  JduIhoUand 
V.  The  Mayor,  113  N.  Y.,  681 ;  22  St  Rep.,  847. 

The  engineer  made  a  mistake  in  furnishing  the  contractor  with 
the  grade,  with  the  result  that  after  the  work  had  been  done,  the 
city^s  officers  having  in  the  meantime  discovered  the  error,  the 
contractor  was  required  to  excavate  deeper  and  as  it  appears- 
at  greater  expense  to  him  than  would  have  been  incurred  hm  the  * 
true  grade  been  given  in  the  first  instanca  It  was  held  that  he 
was  entitled  to  recover  the  value  and  the  amount  of  the  extra 
labor  and  increased  expense.  Necessarily  the  foundation  of  that 
decision  rests  on  the  proposition  that  under  the  contract  the  con- 
tractor is  authorized  to  follow  the  directions  of  the  officers  named 
in  its  contract  t6  represent  it  Otherwise  the  court  must  have- 
held  that  defend^t  could  not  recover  for  extra  work  because  the 
depth  of  the  excavation  was  specified  in  the  agreement  and  there- 
fore could  have  been  followed.  Such  a  construction  of  the  con- 
tract seems  to  be  required  by  its  terms  and  is  just  to  both  partiea 

Again  the  citjr  not  only  provided  for  a  substantial  performance 
in  accordance  with  the  specifications ;  stipulated  that  the  com- 
missioner of  public  works  should  determine  wh&t  should  consti- 
tute a  performance ;  provided  for  daily  inspection ;  for  right  to- 
change  the  ^de ;  for  an  examination  by  a  surveyor  after  excava- 
tion, and  pnor  to  placing  the  filling  thereon ;  but  also  for  a  cer- 
tificate by  three  of  its  officers,  or  employees,  to  wit:  the  surveyor,, 
inspector  and  superintendent  of  street  improvements  in  charge  of 
the  work,  and  conamiseioner  of  public  works,  that  the  work  had 
been  completed. 

The  city  required  the  contractor  to  agree,  and  he  did,  that  after 
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completing  the  work  be  should  not  demand  or  receive  payment 
until  such  completion  "  be  duly  certified  by  the  surveyor,  inspec- 
tor and  superintendent  of  street  improvements  in  charge  of  the- 
work,  and  until  each  of  the  other  stipulations  hereinbefore  men- 
tioned are  complied  with  and  the  work  completed  to  the  satis- 
faction of  the  commissioner  of  public  works,  and  accepted  by 
hino."  '  ' 

After  the  making  of  such  certificates  and  the  acceptance  of  the 
work  by  the  commissioner  of  public  works,  the  defendant  agreed 
to  pay  on  or  before  the  expiration  of  thirty  days  from  the  time 
of  the  completion  of  the  work.  The  certificates  thus  provided 
for  have  been  mada  The  commissioner  of  public  works  has  ac- 
cepted the  work.  That  such  certificates  were  made  in  good  faith 
is  not  questioned,  nor  is  it  claimed  that  there  was  any  mistake  of 
fact  therein.  The  defendant,  therefore,  cannot  now  challenge  the 
decision  of  those  whom  it  contracted  should'  determine  the  ques- 
tion  of  performance  or  non-performance,  and  upon  whose  deter- 
mination it  promised  to  make  payment 

The  provision  of  the  contract  upon  which  defendant  largely 
founded  its  argument  in  support  of  a  reversal,  if  requiring  the  con- 
struction contended  for,  mignt  present  an  interesting  question,  be- 
cause such  provision  woula  then  be  brought  in  conflict  with  other 
portions  of  the  conti*act 

It  is  claimed  that  it  operates  to  so  relieve  the  city  from  the 
effect  of  its  stipulation  touching  the  (juestion  of  performance,  as 
to  permit  it  to  challenge  the  dilation  that  the  work  has  been 
completed  notwithstanding  the  mtdcing  of  the  certificate  and  the 
acceptance  of  the  work  oy  the  commissioner  of  public  works. 
Bat  it  does  not  req^uire  and  should  not  receive  the  construction 
asked  for.  It  provides  that  the  defendant,  nor  any  of  its  officers 
nor  departments,  shall  "  be  precluded  or  estopped  by  any  retura 
or  certificate  made  or  given  by  any  engineer,  surveyor,  inspector, 
or  other  officer,  agent  or  appointee  of  said  department  of  publio 
works,  or  said  parties  of  the  first  part,  under  or  in  pursuance  of 
anything  in  this  agreement  contained,  from  at  anv  time  showing 
the  true  and  correct  amount. and  character  of  the  work  whick 
shall  have  been  done  and  materials  which  shall  have  been  fur- 
nished by  the  said  party  of  the  second  part,  or  any  other  person 
or  persons  under  this  agreement" 

It  it  had  been  intended  to  provide  thai  the  city^s  agreement  to- 
be  bound  by  the  certificates  of  its  officers  and  acceptance  by  tho 
commissioner  of  public  works  should  be  nullified  oy  the  subse- 
quent objection  of  any  officer  or  department,  it  could  and  doubt- 
less would  have  been  plainly  and  terselv  expressed.  So  that  the 
contractor  should  understand  that  while  the  contract  prevented 
him  from  demanding  compensation  until  after  the  city's  officers 
should  make  certain  certificates,  the  city's  agreement  was  only  ta 
pay  within  thirty  days  after  making  of  the  certificates  in  case  the 
defendant  or  some  department  or  officer  of  the  city  should  not 
object,  in  which  event  some  tribunal  not  provided  for  in  the  con- 
tract should  be  called  on  to  determine  whether  there  had  been 
performance ;  to  decide  whether  the  work  had  been  done  to  the  satis* 
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faction  of  the  commissioner  of  public  worka  That  in  such  case 
the  premise  in  the  contract  that  the  commissioner  should  himself 
^decide  whether  he  was  in  fact  satisfied  should  go  for  naught  and 
«ome  one  else  should  decide  it  for  him. 

But  these  suggestions  need  not  be  extended.  The  clause  which 
we  have  quotedis  entirely  separated  from  the  concluding  portion 
of  the  contract  which  undertakes  to  provide  how  performance 
shall  be  ascertained  and  bindingly  declared,  and  was  not  intended 
to  trespass  on  its  provisions. 

It  does  not  provide  that  such  certificates  shall  not  estop  the 
defendant  from  showing  failure  of  performance,  but  it  shall  not 
€stop  it  from  showing  the  true  and  correct  amount  and  character 
of  the  work  done  and  materials  furnished.  Not  that  the  city  can 
prevent  a  contractor  from  receiving  what  has  been  earned  under 
a  contract  when  the  certificates  shall  have  been  given,  but  that  it 
may  prevent  a  recovery  for  a  greater  amount  than  the  work  was 
worth. 

Therefore  it  reserved  the  right  to  challenge,  1.  The  amount  of 
the  work  ;  this  would  include  the  nlimber  of  yards  of  earth  and 
rock,  and  number  of  feet  of  curbing,  eta  2.  The  character  of  the 
work ;  this  would  enable  the  defendant  to  show  in  a  proper  case 
that  rock  had  been  estimated  as  earth,  or  vice  versa,  fiy  this  pro- 
vision therefore  it  is  left  open  to  the  defendant  to  call  upon  the 
<;ourt  to  so  correct  the  certificates  as  to  quantities  and  kinds  of 
materials  as  to  prevent  a  recovery  for  any  greater  sum  under  the 
<5ontract  than  was  therein  stipulated  for. 

But  that  feature  of  the  contract  is  of  no  importance  here  for, 
as  we  have  said  in  another  portion  of  the  opinion,  it  is  not  dis- 
puted but  the  work  for  which  plaintiflE  claimed  to  recover  was  of . 
the  character  and  amount  claimed. 

The  judgment  should  be  aflBrmed 

Judgment  aflBrmed,  with  costs 

All  concur;  Landon,  J.,  in  result 


Abraham  Rothschild,  Eesp't,  v.  Clarence  Whitman  ei  al, 

App'lts.'   . 

(C<mrt  rfAppeaU,  Second  Ditdnon,  Filed  April  S6,  1892.) 

Kaliciotts  prosecution— QouNTBRCLAnf— Code  Crv^.  Pro.,  §  601. 

In  an  action  for  malicious  prosecution  and  causinfl:  the  arrest  therein  of 
plaintiff  on  an  order  of  arrest  in  September,  1887,  defendants  set  up  as  a 
counterclaim  a  cause  of  action  for  deceit  by  plaintiff  in  obtaining  goods 
from  them  on  credit  by  false  representations  in  January,  1887.  which  con- 
stituted one  of  the  causes  of  action  upon  which  plaintiff  was  arrested. 
HM,  that  the  counterclaim  and  claim  did  not  arise  out  of  the  same 
transaction,  nor  was  the  counterclaim  connected  with  the  subject  of  the 
action  by  plaintiff,  and  could  not  be  maintained. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  reversing  a  judgment  en- 
tered upon  the  decision  of  the  court  at  special  term  overruling  a 
demurrer  to  a  counterclaim  pleaded  by  three  of  the  defendanta 

>  Affirming  82  St.  Rep.,  5«0. 
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The  plaintiflE  alleged  in  his  complaint  that,  on  the  1st  of  Sep- 
tember, 1887,  the  defendants,  "  not  having  any  just  or  probable- 
cause  of  action  against  the  plaintiflE,  did  *  *  *  wrongfully,, 
unlawfully  and  maliciously  oegin  an  action  against "  him  and 
"  did  cause  to  be  issued  out  of  the  supreme  court  *  *  *  a. 
certain  alleged  order  of  arrest "  therein  and  did  cause  him  to  be^ 
arrested  thereunder  and  kept  in  custody  for  about  a  week,  so  that 
he  was  compelled  to  abandon  his  business  and  expend  a  large^ 
sum  of  money  "  in  and  about  said  arrest"  He  further  alleged 
that  afterwards,  on  his  motion,  the  order  of  arrest  was  duly  vacated 
"  upon  the  ground  that  the  same  was  illegal,  unauthorized,  and 
that  the  court  had  not  jurisdiction  to  grant  the  same,  *  *  *- 
and  defendant  discharged  thereunder,  and  that  said  proceeding- 
has  been  wholly  and  finally  terminated  in  favor  of  the  plaint- 
iflE and  against  the  said  defendants  by  final  order  of  the  said 
court" 

The  defendants.  Whitman  and  Creighton,  after  pleading  cer- 
tain defenses,  alleged  "for  a  further  defense  and  by  way  of 
counterclaim  "  that  the  plaintiflE,  as  the  manager  of  a  certam  firm, 
induced  them  to  sell  it  goods  worth  $2,790.23  on  credit,  knowing 
and  intending  that  said  firm  "  would  not  and  could  not "  pay  for 
the  same,  and  that  he  eflEected  said  sale  by  fraud,  deceit  and  false 
representations  as  to  the  financial  standing  of  said  firm ;  that  after 
the  receipt  of  said  goods  and  others  of  great  value  obtained  in 
the  same  way  from  other  persons,  the  plaintiflE  and  said  firm, 
"  with  intent  to  cheat  and  defraud  their  creditors  and  in  execu- 
tion of  their  intention  not  to  pay  for  "  the  same,  secretly  shipped 
them  away  and  concealed,  sold  and  otherwise  disposed  of 
the  bulk  thereof;  that  the  plaintiflE  used  the  proceeds  of 
the  goods  so  obtained  and  disposed  of  to  reopen  one  of 
the  stores  formerly  occupied  by  said  firm  and  to  conduct 
therein  under  another  name  a  business  of  the  same  char- 
acter that  he  had  lately  conducted  as  manager ;  that  the  defend- 
ants had  no  knowledge  of  the  falsitv  of  said  representations,  but 
relied  upon  the  same,  and  were  deceived  thereby  to  their  damage^ 
in  the  sum  of  $2,790.23 ;  "  that  the  matters  hereinbefore  alleged 
constitute  part  of  the  grounds  and  one  of  the  causes  of  action  for 
which  the  arrest  of  the  plaintiflE,  complained  of  in  this  action,  was 
made,  and  the  vacating  of  said  arrest  was  not  on  the  eroujid  that 
said  allegations  were  untrue,  but  because  of  a  misjoinder  of  causes 
of  action  and  partiea" 

By  a  separate  answer  the  same  facts  were  pleaded  "  by  way  of 
mitigation  and  defense." 

The  plaintiflE  demurred  "  to  the  alleged  counterclaim  "  on  the 
ground  that  "  it  does  not  constitute  a  cause  of  action  arising  out 
of  the  contract  or  transaction  set  forth  in  the  complaint  aa  the^ 
foundation  of  the  plaintiflfs  claim,  nor  is  it  connected  with  the 
su^ect  of  the  action." 

The  special  term,  in  overruling- the  demurrer,  held  that  if  the 
complaint  was  for  malicious  prosecution,  the  counterclaim  was 
properly  pleaded ;  that  if  it  was  for  false  imprisonment,  the  couri- 
terolaim  was  not  properly  pleaded ;  that  as  the  complaint  was  sus- 
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ceptible  of  either  oonstruotion,  the  meaning  least  favorable  to  the 
pleader  should  be  taken,  and  that  the  plaintiff  by  alleging  malice 
and  want  of  probable  cause  was  estopped  from  saving  that  there 
was  no  connection  between  the  counterclaim  and  the  subject  of 
the  action. 

The  general  term  reversed  upon  the  ground  that  the  counter- 
claim was  not  connected  with  the  subject  of  the  action,  in  any 
legal  sense,  and  that  it  did  not  arise  out  of  the  same  transactioa 
'    John  S.  Davenport^  for  applta;  OUo  Horwilz^  for  resp't 

Vann,  J. — A  counterclaim  must  tend  in  some  way  to  defeat  or 
diminish  the  plaintiff's  recovery,  and  must  be  either,  (1),  a  cause 
of  action  arising  out  of  the  contract  or  tmnsaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action,  or,  (2),  in  an  action  on  contract, 
^ny  other  cause  of  action  on  contract  existing  at  the  commence- 
ment of  the  action.     Code  Civ.  Pro.,  §  501. 

The  counterclaim  in  question  is  a  cause  of  action  tending  to 
diminish  the  plaintiff's  recovery  and,  to  that  extent,  conforms  to 
the  requirements  of  the  statute.  As  this  is  not  an  action  on  con- 
tract, before  we  can  determine  that  the  counterclaim  should  stand 
^8  a  pleading,  we  must  ascertain  whether  it  arose  out  of  the 
transaction  set  forth  in  the  complaint ;  and,  if  it  did  not,  whether 
it  is  connected  with  the  subject  of  the  action  within  the  meaning 
of  the  Code.  What  is  the  transaction  set  forth  in  the  complaint 
:as  the  foundation  of  the  plaintiff's  claim  ?  It  is  the  commence- 
ment of  an  action  against  him,  with  malice  and  without  probable 
cause,  and  his  arrest  therein  under  process  that  was  afterwards  set 
iiside  as  illegal.  What  is  the  counterclaim  ?  A  cause  of  action 
for  damages  caused  by  deceit  in  the  purchase  of  goods  on  credit 
The  deceit  was  practiced  and  the  goods  obtained  in  January,  1887, 
while  the  action  was  commenced  and  the  arrest  made  in  the  fol- 
lowing September. 

While  the  deceit  was  the  inducement  to  the  action  and  arrest, 
it  arose  out  of  neither,  because  it  preceded  both  and  existed  inde- 
pendently of  both.  Although  it  was  the  alleged  ground 
of  the  action  and  arrest,  it  was  not  the  cause  of  either,  but  was 
rather  the  pretext,  or  ostensible  reason.  A  groundless  and  ma- 
licioua  prosecution  is  caused  by  the  act  of  commencing  the  ac- 
tion, not  by  the  reasons  given  for  commencing  it  An  illegal 
5irrest,  such  as  that  in  question,  is  caused  by  the  issuing  and  ser- 
vice of  the  order  of  arrest,  not  by  the  facts  recited  therein.  There 
is  no  relation  of  cause  and  effect  between  an  illegal  act,  or  the 
determination  to  do  one,  and  the  excuse  alleged  for  doing  it  We 
think  that  the  claim  and  counterclaim  did  not  arise  out  of  the 
same  transaction,  and  that  the  plaintiff's  claim  rests  upon  an  en- 
tirely different,  foundation  from  the  defendants'  counterclaim. 
Each  was  a  separate  and  distinct  wrong  and  a  transaction  by  itself. 

The  question  remains  whether  the  counterclaim  was  connected 
with  the  subject  of  the  action,  or,  in  other  words,  with  the  facts 
constituting  the  plaintiff's  cause  of  action.  Cleamboret  v.  Cagney, 
32  Supr.  Ct,  878  ;  Lehmair  v.  Grisxvold^  40  id,  100. 
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The  complaint  and  answer  set  forth  independent  torts,  differing 
radically  in  nature  and  committed  upon  occasions  widely  sepa- 
rated. Whether  the  subject  of  the  action  is  malicious  prosecu- 
tion, or  false  imprisonment,  it  is  distinct  and  independent  of  the 
claim  of  the  defendants.  There  is  no  necessary  or  legal  connect- 
ion between  the  two.  It  is  not  like  an  action  for  converting  wood 
and  a  counterclaim  for  waste  in  cutting  the 'same  wood,  Carpen- 
ter V.  Manhattan  Life  Ins.  Co,,  93  N.  i .,  552 ;  or  where  certain 
goods  are  the  subject  of  the  action  and  a  claim  is  made  for  the 
value  of  the  same  goods,  Thompson  v.  Kessel,  30  N.  Y.,  383 ;  or 
where  a  mutual  claim  is  made  to  a  trademark.  The  Glen  &  Hall 
Mfg.  Co.  V.  Hall,  61  N.  Y.,  226. 

On  the  contrary,  the  effort  is  here  made  to  set  up  one  tort  com- 
mitted in  January  against  another  committed  in  September,  the 
one  being  for  an  mjury  to  property  and- the  other  for  an  injury  to 
the  person.  The  circumstance  that  the  deceit  which  constituted 
the  former  was  the  pretext,  or  excuse  for  perpetrating  the  latter, 
-establishes  no  such  connection  as  to  satisfy  the  statute,  any  more 
than  if  A.  slanders  B.  on  the  4th  of  July  and  B.  thrashes  him  for 
it  at  Christmas.  Schnaderbeck  v.  Worth,  8  Abb.  Pr.,  37 ;  Feller- 
man  V.  Dolan,  7  id.,  395  n.;  Askins  v.  Heams,  3  id.,  184,  187. 

The  judgment  should  be  affirmed,  with  costs,  with  leave  to  the 
<lefendant8  to  amend  their  answer  within  twenty  days  upon  the 
payment  of  costs. 

All  concur. 

Mart  K  Luetchford,  App*lt,  v.  Elizabeth  Lord,  Impleaded, 

Besp't* 

{Court  of  Appeals,  Second  Dtviaion,  FUed  April  £6, 189$.) 

JioRTOAOB— Oabong  DEBT — EvmENCB  —  CoDB  Civ.  Pro.,  §  829  —  1  R.  8., 
668.  §§  16,  17— Witness. 

The  answer  in  an  action  to  foreclose  a  mortgage  alleged  that  it  had 
been  eiven  in  part  for  moneys  lost  by  the  mortgagor's  husband  at  a  game 
of  poker;  that  if  she  had  died  at  the  time  of  the  execution  of  the  bond 
ana  mortgage,  her  four  children,  naming  them,  would  have  been  f^ntitled 
to  the  rem  estate  described,  and  prayed  that  the  instruments  be  declared 
yoi4i  or  enure  to  the  said  children  under  the  statute.  JBield,  that  the  re- 
sult of  proving  the  facts  set  out  in  the  answer  and  which  it  was  proposed 
to  prove  by  her  said  husband,  would  be  to  confine  the  enforcement  of  the 
bond  and  mortgage  to  the  land  and  destroy  the  personal  liability  of  the 
obligors  upon  the  bond,  and  as  the  only  judgment  sought  against  said 
witness  was  for  any  deficiency  that  might  exist  after  a  sale  of  the  land,  he 
was  directly  interested  in  the  event  of  the  action  and  incompetent  to  tes- 
tify to  any  transaction  with  the  deceased  mortgagee  and  his  evidence  was 
properly  excluded. 

Appeal  from  an  order  of  the  general  term  of  the  fifth  judicial 
department,  which  reversed  a  judgment  of  the  special  term  and 
granted  a  new  trial. 

Horace  McOuire,  for  app'lt ;    WiUiam  K  Cogswell,  for  resp't 

Brown,  J. — The  complaint  in  this  action  alleged  the  execution 
and  delivery  by  the  respondent  and  her  husband,  George  D.  Lord, 
1  Reversing  88  St.  Rep.,  648. 
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to  one  William  Allen,  of  a  joint  bond  bearing  date  September  6^ 
1877,  to  secure  the  payment  of  tbe  sum  of  fifty-five  hundred  dol- 
lars on  January  1,  1890,  with  interest  payable  semi-annually,  and 
as  collateral  security  thereto  a  mortgage  upon  real  estate  situate 
in  the  county  of  Monroe. 

It  alleged  the  death  of  Allen  and  the  assignment  of  said  bond 
and  mortgage  to  the  plaintiflE  by  the  executors  of  his  last  will  and 
the  failure  upon  the  part  of  the  defendants  to  pay  the  amount  due 
thereon,  and  demanded  the  usual  judraient  of  foreclosure  and 
sale  of  the  mortgaged  property,  and  tnat  the  defendants  be  ad- 
judged to  pay  any  deficiency  tnat  should  remain  after  apply ing^ 
to  the  payment  of  the  debt  all  the  proceeds  of  the  sale  applicable 
thereto.  The  real  estate  mortgagea  was  owned  by  Mrs.  Lord,  and 
she  alone  defended  the  action. 

The  answer  alleged  that  a  part  of  the  consideration  of  the  bond 
and  mortgage  was  the  securinff  to  said  Allen  of  a  sum  of  money 
won  by  him  from  George  D.  Ijord  at  a  game  of  poker. 

That  at  the  time  of  the  execution  of  said  bond  and  mortgage^ 
the  persons  who  would  have  been  entitled  to  the  real  estate  de- 
scribed in  the  mortgage,  if  said  defendant  had  then  died,  were  her 
four  children  who  were  named  and  all  of  whom  were  then  living. 
It  prayed  that  said  bond  and  mortgage  be  declared  void  and  can- 
celled, or  if  the  court  should  decree  that  the  same  enured  to  tho 
benefit  of  the  respondent's  children,  for  such  other  relief  as  should 
bejust 

This  defense  was  based  upon  IRS.,  663,  §§  16  and  17,  which 
BO  far  material  are  as  follows : 

Sec.  16.  "All  things  in  action,  judgments,  mortgages,  convey- 
ances, and  every  other  security  whatsoever,  given  or  executed  by 
any  person  where  the  whole  or  any  part  of  the  consideration  of 
the  same  shall  be  any  money  *  *  *  won  by  playing  at  anj 
game  whatsoever  *  *  *  shall  be  utterly  voia,  except  when 
such  securities,  conveyances  or  mortgages  shall  affect  any  real  es- 
tate, when  the  same  shall  be  void  as  to  the  grantee  therein  so  far 
only  as  hereinafter  declared." 

Sec.  17.  "  When  any  securities,  mortgages  or  other  conveyances 
executed  for  the  whole  or  part  of  any  consideration  specified  in 
the  preceding  section  shall  affect  any  real  estate,  they  shall  enure 
for  the  sole  benefit  of  such  person  as  would  be  entitled  to  the  said 
real  estate  if  the  grantor,  or  person  encumbering  them,  had  died 
immediately  upon  the  execution  of  such  instrument,  and  shall  be 
deemed  to  be  taken  and  held  to  and  for  the  use  of  the  person  who- 
would  be  so  entitled." 

Upon  the  trial,  after  the  plaintiff  had  given  proof  sufficient  to 
entitle  him  to  the  judgment  asked  for,  the  respondent  called  as  a 
witness  her  husband,  George  D.  Lord,  and  proved  by  him  that  at 
the  time  of  the  execution  of  the  bond  and  mortgage  she  had  four 
children,  and  that  they  were  all  living  at  the  time  of  the  trial 
The  record  then  contains  the  following  statement : 

"  The  defendant  thereupon  offered  to  prove  by  the  witness, 
George  D.  Lord,  that  a  part  of  the  consideration  of  the  said  bond 
and  mortgnge,  nnd  at  least  the  sum  of  seven  hundred  and  fifty 
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dollars  thereof,  was  for  money  won  by  said  William  Allen  of 
said  Qeoi'ge  D.  Lord  by  playing  at  a  game  of  chance  called 
*  poker,'  and  that  at  least  the  sum  of  seven  hundred  and  fifty 
•dollars  of  the  said  bond  and  mortgage  was  for  the  payment  and 
security  of  said  gambling  debt,  and  no  other  or  diflEerent  The 
plaintiff  thereupon  objected  to  the  proving  of  such  fact  by  wit- 
ness George  D.  Lord,  on  the  ground  that  the  said  George  D. 
Lord  is  incompetent  to  testify  to  any  conversation  or  transaction 
between  him  and  said  William  Allen,  deceased,  by  the  provision 
of  §  829  of  the  Code  of  Civil  Procedure.  The  objection  was 
sustained  by  the  court  and  the  offer  of  the  defendant  excluded, 
to  which  ruling  the  defendant  then  and  there  duly  excepted." 

The  exception  to  this  ruling  of  the  court  presents  the  question 
to  be  decided  upon  this  appeal  The  special  term  gave  judgment 
for  the  plaintiff,  which  was  reversed  by  the  general  term. 

The  appellant  contends  that  the  witness  was  interested  in  the 
3'esult  of  the  action,  for  the  reason  that  her  defeat  upon  the  issue 
raised  by  the  answer  would  have  discharged  the  witness  from 
all  liability  upon  the  bond,  and,  as  the  obligation  was  joint,  this 
•contention  is  sound  unless  it  is  overcome  by  the  application  to 
the  facts  of  the  case  of  the  statute  heretofore  quoted. 

The  respondent's  claim  is  twofold : 

First  That  the  result  of  proving  the  facts  pleaded  in  the 
answer  under  the  operation  of  the  statute  would  be  to  work  a 
transfer  of  the  bona  and  mortgage  from  the  plaintiff  to  the  chil- 
dren of  Mi-s.  Lord,  and  that  the  liability  of  the  witness  upon  the 
bond  would  be  intact  and  could  be  enforced  against  him  by  the 
parties  into  whose  possession  the  statute  would  transfer  it,  and 
that  Mr.  Lord  was  not  interested  in  an  event  which  determined 
nothing  more  than  the  ownership  of  the  securities. 

Second.  That  the  evidence  was  competent  for  the  purpose  of 
proving  that  the  mortgage  did  not  belong  to  the  plaintiff  under 
the  provision  of  the  statute,  irrespective  as  to  who  had  title  to  the 
bond,  and  that  if  the  facts  had  been  proven  the  court  might  have 
adjudged  that  the  complaint,  so  far  as  it  sought  a  foreclosure  of 
the  mortage,  should  be  dismissed,  and  either  given  judgment  for 
the  plaintiff  upon  the  bond,  or  made  the  dismissal  witfcout  preju- 
dice to  bring  another  action  upon  the  bond. 

This  latter  ground  was  not  taken  at  the  trial,  as  will  appear 
frcvm  the  offer  which  I  have  quoted.  The  attention  of  the  court 
was  not  called  to  the  fact  that  the  evidence  was  claimed  to  be  ad- 
missible only  to  affect  the  demand  for  a  foreclosure  of  the  mort- 
gage. The  offer  was  general  to  prove  illegality  in  the  considera- 
tion of  both  bond  and  mortgage.  That  it  was  inadmissible  as  to 
the  bond  is  apparent,  and  so  far  the  ruling  of  the  court  was  right, 
and  I  am  inclined  to  think  the  appellant  cannot  now  claim  a 
limited  application  of  the  evidence  as  a  ground  of  error. 

But  r^arding  the  form  of  the  offer  as  of  no  consequence,  our 
opinion  is  that  the  statute  cannot  have  such  a  construction  as  to 
make  it  operative  to  transfer  to  the  mortgagor  s  heirs  title  to  the 
mortgage  alone. 

The  statute  against  betting  and  gaming  was  enacted  as  a  proteo- 
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tion  of  the  public  morals.  The  intention  of  the  l^islature  waa 
to  discourage  and  repress  gambling  in  all  its  forms,  and  the  law 
under  consideration  naving  been  enacted  for  the  public  good  is  to- 
be  construed  so  as  to  accomplish  so  far^is  possible  the  suppression 
of  the  mischief  against  whicn  it  was  directed.  RuckmanN.  Pitcher ^ 
1  N.  Y.,  396;  Storey  v.  Brennan,  15  id.,  627. 

The  intention  is  that  the  offender  against  the  laws  prohibiting 
gambling  is  to  be  punished  by  being  deprived  of  any  real  estate 
mortgaged  or  conveyed  to  secure  the  gambling  debt  and  that  real 
estate  so  mortgaged  or  conveyed  shall  pass  to  the  heira  of  the 
offender.  The  statute  saves  the  security  or  conveyance  for  the 
single  purpose  of  preserving  the  real  estate  to  the  heirs  of  the 
mortgagor  or  grantor.  As  to  a  moi*tgagee  both  bond  and -mortgage 
are  void,  but  the  mortgage  is  peserv^  as  a  medium  to  transfer 
the  land  to  the  mortgagor's  heirs. 

But  such  a  result  could  be  accomplished  only  through  a  fore- 
closure of  the  mortgage  and  it  needs  no  argument  to  show  that 
the  purpose  of  the  statute  would  be  defeated  if  the  mortgage- 
should  oelong  to  one  person  and  the*  bond  to  another. 

The  learned  counsel  for  the  respondent  takes  two  positions- 
which  are  absolutely  inconsistent  He  argues  first  that  the  bond 
and  mortgage  are  to  be  regarded  as  a  single  security  affecting  real 
estate  and  both  pass  under  the  statute  and  can  be  enforced  by  the 
mortgagor's  heira  That  the  witness  was  not  pecuniarily  in- 
terested in  that  result  as  his  liability  to  pay  the  debt  was  not 
thereby  affected.  Hence  the  evidence  was  admissible.  His  second 
proposition  is,  that  the  mortgage  alone  affects  the  land  and  that 
the  court  could  have  severed  the  securities  and  dismissed  the  com- 
plaint so  far  as  it  sought  a  sale  of  the  real  estate.  That  under 
this  construction  the  evidence  was  admissible  as  it  did  not  affect 
the  liability  of  the  witness  on  the  bond.  The  ai^ument  presented 
by  the  learned  counsel  in  the  first  point  is  a  complete  answer  tx> 
his  second  proposition.  I  quote  from  his  brief ;  "  The  statute 
expressly  states  that  the  securities  where  they  effect  real  estate 
shall,  immediately  upon  the  execution  thereof,  be  taken  and  held 
for  the  use  of  Mrs.  Lord's  children. 

**  In  othiBr  words,  the  fact  that  a  part  of  the  consideration  was 
for  a  gambling  debt  works  a  transfer  and  assignment  of  the  mort- 
gage I  submit  that  that  being  so,  to  carry  out  the  intent  and 
purpose  of  the  statute  effectively  it  must  be  held  that  the  bond,, 
which  is  a  part  of  the  same  transaction,  comes  within  the  saving 

Sace  of  the  statute,  and  inures  for  the  benefit  of  the  children  of 
i-s.  Lord  alike  with  the  mortgage  If  that  is  not  so,  then  the 
statute  is  meaningless,  and  the  ooject  sought  to  be  accomplished 
by  the  statute  utterly  faila  It  cannot  be  claimed  that  in  such  a 
case  as  this  the  statute  contemplated  that  the  mortgage  should 
belong  to  one  person  and  the  bond  to  another.  The  beneficial 
interest  in  the  aebt  is  however  included  in  the  assignment  of  the 
mortgage,  although  the  terms  of  the  assignment  embrace  the 
mortgage  alone.  This  would  be  the  presumed  intention  of  the 
parties  in  all  cases  when  the  debt  has  not  been  already  transferred 
to  another.     The  mortgage  being  merely  an  incident  of  the  debt 
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cannot  be  assigned  separately  from  it  so  as  to  give  any  beneficial 
interest.  Jones  on  Mortgages,  §  805,  If  then  the  intent  of  the 
statute  was  to  confer  the  oeneficial  interest  in  the  mortgage  to  the 
children  of  Mrs.  Lord,  as  to  which  there  L^  no  question,  the  neces- 
sary effect  must  be  that  the  bond,  the  evidence  of  the  debt,  must 
go  with  it'* 

We  concur  in  this  reasoning,  but  we  do  not  adopt  the  counsel's 
conclusion  that  the  bond  absolutely  passes  to  the  mortgagor's  heirs, 
and  such  construction  is  not  necessary  to  carry  out  the  purposes 
of  the  statuta  The  bond  is  not  of  itself  a  security  affecting  real 
estate,  and  only  so  far  as  it  is  essential  to  give  validity  to  the 
mortgage  in  the  hands  of  the  mortgagor's  heirs  is  it  necessary  to 
hold  that  it  comes  under  the  operation  of  the  statuta 

If  the  amount  of  the  debt  is  less  than  the  value  of  the  real 
estate  the  bond  to  the  whole  amount  would  necessarily  pass  be- 
cause the  heirs  would  acquire  such  an  interest  in  the  real  estate 
only  as  is  equal  to  the  amount  of  the  debt  attempted  to  be  secured, 
and  the  p]:actical  operation  of  the  statute  in  such  case  would  lead 
simply  to  the  foreclosure  of  the  mortgage,  a  sale  of  the  land  and 
payment  of  the  amount  secured.  But  it  would  be  otherwise  in 
case  the  amount  of  the  debt  exceeded  the  value  of  the  land.  In 
such  case  the  heirs  acquiring  no  right  to  the  bond  except  so  far 
as  it  was  necessary  to  support  the  mortgage,  it,  to  the  extent  of 
any  excess  over  the  value  of  the  land,  would  under  the  statute  be 
"  utterly  void,"  and  would  be  extinguished. 

It  follows  that  the  result  of  proving  the  facts  set  out  in  the 
answer  and  which  it  was  proposed  to  prove  by  the  witness 
Geoiige  Lord  would  be  to  confine  the  enforcement  of  the  bond 
and  mortgage  to  the  land  and  destroy  the  personal  liability  of  the 
obligors  upon  the  bond,  and  as  the  only  judgment  sought  against 
the  witness  was  for  any  deficiency  that  might  exist  after  a  sale 
of  the  land,  he  was  directly  interested  in  the  event  of  the  action 
and  incompetent  to  testify  to  any  transaction  with  the  deceased 
mortgagee,  and  his  evidence  was  properly  excluded. 

The  order  of  the  general  term  should  be  reversed  and  the  judg- 
ment of  the  special  term  affirmed. 

All  concur,  except  Bradley,  J.,  not  voting. 


SusAK  Jefferson,  Jr.,    ^  al,  Resp'ts,  v.  The  New  York 
Elevated  Railroad  Company  et  al^  App'lts.* 

{Court  qf  Appeals,  Second  Divmon,  Filed  April  t6,  189S.) 

R41LBOAD— Elevated— Eyidencb  of  damage  to  fee — Expert. 

Opinions  of  expert  witnesses  as  to  what  premises  abutting  on  an  ele- 
vated railroad  would  have  been  worth  if  they  were  unaffected  oy  the  road 
and  its  operation  are  incompetent. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  in  the  first  judicial  department,  affirming  a  judgment  en- 
tered upon  the  decision  of  the  court  after  a  trial  at  special  term. 

Action  to  enjoin  the  defendants  from  maintaining  and  operating 

>  Berersing  88  8t.  Rep.,  916. 
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an  elevated  railway  in  front  of  the  premises  belonging  to  the 
plaintiflEs,  known  as  No.  984  Ninth  avenue,  to  recover  the  danri- 
a^es  already  sustained  by  reason  of  the  construction  and  operation 
of  said  railway,  and,  in  case  the  defendants  are  permitted  to  con- 
tinue to  operate  the  same,  to  compel  them  to  pay  the  permanent 
damages  sustained  by  the  plaintiffs  in  consequence  thereof. 

The  judgment  as  entered  awarded  the  sum  of  $2,000  for  dam- 
ages already  sustained,  with  a  permanent  injunction  against  the 
further  operation  of  the  railroad ;  provided  the  defendants  should 
not  within  a  specified  time  tender  to  the  plaintiffs  for  execution  a 
conveyance  of  the  "  easements  "  found  to  have  been  taken,  and 
upon  the  execution  and  delivery  of  the  same  pay  them  the  sum  of 
$4,000,  besides  interest 

The  premises  in  question  are  situated  on  the  easterly  side  of 
Ninth  avenue  about  the  middle  of  the  block  between  Fifty-ninth 
and  Sixtieth  streets,  and  consist  of  a  five-story  apartment  house, 
built  of  brick  and  brown  stone.  On  the  corner  of  Fifty-ninth 
street  is  a  station,  but  no  part  thereof  is  in  front  of  the*plaintiffs' 
property.  There  are  no  columns  in  front  of  the  house,  and  the 
nearest  rail  is  thirty-six  feet  and  six  inches  distant  therefrom. 
The  avenue  is  about  120  feet  wide,  and  the  elevated  structure, 
which  is  fifteen  and  one-half  feet  high  at  its  lowest  part,  occupies 
a  space  thirty-eight  feet  and  four  inches  wide.  The  railway  was 
constructed  in  1878,  and  the  house  was  erected  two  years  there- 
after. Prior  to  the  building  of  the  road,  this  lot  and  the  neigh- 
boring lands  were  vacant 

The  lot  cost  $5,600  in  1864  or  1865,  and  the  original  cost  of 
the  building  was  $18,000,  but  it  was  subsequently  altered  and  ex- 
tended at  an  expense  of  $12,000.  The  two  lower  floors  are 
adapted  to  store  purposes  and  each  of  the  other  floors  is  divided 
into  two  suites  of  six  rooms  each.  Only  one  room  of  each  suite 
fronts  toward  the  railway  and  the  rest  of  the  rooms  are  lighted 
wholly  from  the  rear,  sides  and  an  air  shaft  The  plaintifte  are 
now  the  sole  owners  of  the  property,  but  prior  to  October  17, 
1885,  they  owned  it  in  common  with  two  other  persons,  whose 
claim  for  damages  thejr  acquired  by  assignment  before  the  com- 
mencement of  this  action. 

Since  the  railroad  was  built  there  has  been  a  decided  increase 
in  the  value  of  real  estate  in  the  district  where  the  premises  in 
question  are  situated  Evidence  was  given  tending  to  show  that 
rtie  present  value  of  plaintiffs'  lot,  without  the  building,  is 
$17,000. 

Samuel  Blythe  Rogers^  for  app'lts;  Charles  O.  Bennett,  for 
resp'ts. 

Vann,  J.— Upon  the  trial  of  this  action  one  Cody  was  called  as 
a  -witness  for  the  plaintiffs,  and  after  testifying  to  his  qualifica- 
tions as  an  expert  in  estimating  the  value  of  real  estate,  and 
stating  his  judgment  as  to  the  rental  value  of  the  premises  in 
question,  just  before  certain  alterations  had  been  made  therein, 
he  was  asked  the  followinyr  questions :  "  What,  in  your  judg- 
ment, would  have  been  the  fair  rental  value  of  those  premises  if 
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they  had  not  been  affected  by  the  construction  and  operation  of 
the  elevated  road?  What,  in  your  judgment,  would  be  the  fair 
selling  fee  value  of  those  same  premises  if  they  were  not  affected 
by  this  road  and  its  operation?  What  would  the  fair  rental 
value  be  if  they  were  unaffected  by  this  road  and  its  opemtion?  " 
To  each  of  these  questions  the  deiendante  objected  "  as  incompe- 
tent, irrelevant,  immaterial  and  conjectural;  as  not  within  the 
competency  of  this  witness,  and  not  within  the  competency  of  any 
witness ;  and  as  including  all  the  damages  due  to  the  railroad  and 
not  all  the  damages  due  to  the  taking  of  the  plaintiffs'  easement" 
The  objections  were  overruled  and  the  defendants  excepted.  To 
the  first  question  the  witness  answered:  "It  would  be  worth 
four  or  five  dollars  a  month  more.**  He  then  added  that  in 
his  judgment  the  present  fee  value  of  the  premises,  situated  as 
they  are,  with  the  road  in  operation,  is  about  $40,000. 

In  answer  to  the  second  question  he  said  :  "  |i45,000.  In  my 
judgment  the  fair  rental  value  of  those  premises  as  they  are  now 
to-day  is,  the  store  and  basement,  about  $1,200  a  year;  the  next 
floor,  about  $600  a  year ;  the  third  floor,  about  $700 ;  the  fourth 
floor,  $660,  and  the  top  floor  $600."  His  answer  to  the  third  ques- 
tion was  as  follows :  "  The  store  and  basement  would  be  worth 
$1,500  a  year;  the  next  floor  would  be  worth  $700  a  year;  the 
next -floor  $800  a  year  and  the  fourth  floor  $720,  $60  a  month. 
The  top  floor  would  be  worth  as  much  as  $720." 

Another  expert  witness  for  the  plaintiffs  was  asked  for  his 
judgment  as  to  the  fee  value  of  the  premises  if  they  were  not 
affected  by  the  railway  and  its  operation  and,  subject  to  the  same 
objection,  he  said  from  forty-seven  to  foity-eight  thousand  dol- 
lars. When  asked  as  to  the  rental  value,  if  the  premises  were 
unaffected  by  the  railway  and  its  operation,  he  answered,  subject 
to  the  same  objection,  that  it  would  bring  at  least  seven  or  eight 
hundred  dollars  mora 

In  actions  brought  by  abutting  owners  to  restrain  these  de- 
fendants from  operating  or  maintaining  their  elevated  railroad,  it 
has  been  held  by  this  court  that  the  opinion  of  an  expert  as  to 
what  would  have  been  the  value  of  the  property  affected,  if  the 
railway  had  not  been  built,  is  incompetent  Rwerts  case,  128  N. 
Y.,  45*5;  40  St  Rep,  454;  Doyle's  case,  128  N.  Y.,  488  ;  40  St 
Rep,  474 ;  Oray  case,  128  N.  Y,  499, 508 ;  40  St  Rep,  478 ;  Ker- 
nochan  case,  130  N.  Y,  651 ;  S.  C,  41  St  Rep.,  266. 

In  this  case  professed  experts  were  allowed  to  state  what  the 
plaintiff's  premises  would  be  worth  if  they  were  not  affected  by 
the  road  and  its  operation,  which  is  equivalent  to  stating  the 
value  of  the  property  if  the  road  had  not  been  built  The  ques- 
tions differ  in  form  only,  not  in  substance,  from  those  recently  ad- 
judged incompetent-  The  questions  and  answers  bring  the  same 
ideas  before  the  mind  in  this  case,  except  as  to  amounts,  as  in  the 
cases  cited. 

"We  think  that  the  opinions  of  witnesses  as  to  what  the  prem- 
ises in  question  would  have  been  worth,  if  they  were  unanected 
by  the  road  and  its  operation,  were  incompetent  under  the  rule 
established  by  this  court  in  relation  to  the  subject 
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The  learned  counsel  for  the  plaintiflEs  criticizes  the  objections 
made  by  the  defendants  to  this  evidence  as  insufficient,  because 
they  do  not  suggest  that  the  subject  to  which  the  questions  rehite 
is  not  one  upon  which  expert  evidence  is  admissible.  Reference 
is  made  to  the  McOean  case,  117  N.  Y.,  219;  27  St  Rep.,  337, 
where  the  objection  was  based  in  part  upon  the  ground  tnat  the 
witness  was  not  competent  to  give  an  opinion  and  the  court  sug- 
gested that  this  might  imply  that  opinions  were  competent  on  the 
subject  In  this  case,  however,  no  such  implication  can  arise,  be- 
cause the  point  was  distinctly  made  in  the  objection  that  the  ques- 
tion was  "  not  within  the  competency  of  this  witness  and  not 
within  the  competency  of  any  witness  f  just  as  in  the  Doyle  case, 
mpraj  it  was  objectea  that  "  the  question  was  not  within  the  com- 
petency of  this  expert,  or  any  expert"  In  both  cases  the  Ques- 
tion called  for  an  opinion  only  and  the  objection  challenged  the 
competency  of  any  witness  to  give  an  opinion  upon  the  subject  to 
which  the  question  related.  In  the  Boberts  case,  supra,  the  cor- 
responding question  was  objected  to  as  hypothetical  and  incom- 
petent, and  in  the  Doyk  case,  supra,  as  hypothetical,  speculative 
and  inconipetent 

In  the  Gray  case,  supra  (p.  508),  a  somewhat  similar  question 
was  objected  to  "  as  not  within  the  issue;  as  hypothetical  and  con- 
jectural *  *  *  and  as  incompetent,  irrelevant  and  immater- 
ial." In  the  case  now  before  us  the  questions  were  objected  to  on 
similar  grounds,  and  to  quite  an  extent  on  grounds  identical  with 
those  in  the  authorities  cited,  and  we  think  that  the  objections 
were  sufficient  to  raise  the  point  that  was  decided  in  those  cases 
and  to  make  them  binding  upon  us  in  the  decision  of  this.  Con- 
jecture and  speculation  are  used  in  two  of  those  cases  as  synony- 
mous terma     Boberts  case,  474 ;  Gray  case,  609. 

It  is  further  insisted  that  there  was  enough  evidence,  other 
than  that  objected  to,  to  support  the  judgment  and  hence  that 
the  defendants  have  not  been  narmed. 

Even  if  the  testimony  that  was  not  objected  to  was  sufficient  to 
justify  the  result  reached  by  the  learned  trial  judge,  it  certainly 
would  not  compel  il.  There  was  evidence  that  would  have  justi- 
fied a  result  more  favorable  to  the  defendants.  As  was  said  by  the 
court  in  Foote  v.  Beecher,  78  N.  Y.,  156,  158,  "  An  error  in  re- 
ceiving incompetent  evidence,  if  properly  excepted  to,  can  only 
be  disregarded  when  it  can  be  seen  that  it  did  no  harm.  If  the 
evidence  is  slight  or  irrelevant,  or  if  without  it  the  fact  is  con- 
clusively established  by  other  evidence,  it  may  be  disregarded  be- 
cause it  could  not  have  injured  the  other  party." 

Even  if  the  result  would  probably  have  been  the  same  with- 
out the  objectionable  evidence  as  with  it,  as  there  was  testimony 
that  would  have  warranted  a  different  conclusion,  we  cannot  say 
what  weight  the  opinions  erroneously  received  may  have  had. 
jStarbird  v.  Barrons,  43  N.  Y.,  200. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event 

All  concur. 
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Charles  S.  Hine,  Resp't,  v.  The  Manhattan  Eailway  C5o. 

et  aZ.,  App'lta.^ 

(Caurt  of  Appeals,  Second  Divmon,  Filed  April  £6,  189S.) 

Railroad — Elbvated — Evidence. 

In  an  actiou  for  damages  against  an  elevated  railroad,  testimony  by  the 
plaintiff  to  the  effect  tliut  he  had  previous  to  the  building  of  the  railroad 
received  certain  offers  for  the  property  is  inadmissible  and  the  reception  of 
such  evidence  constitutes  reversible  error. 

Appeal  from  a  judgment  of  the  general  term  of  the  superior 
court  of  the  city  of  New  York,  affirming  a  judgment  of  that  court 
entered  upon  the  decision  of  the  court  after  trial  at  an  equity  term. 

The  judgment  awards  to  the  plaintifiE  the  sum  of  $8,824.92 
damages,  and  contains  an  injunction  restraining  the  defendants 
from  the  further  maintenance  and  operation  of  their  elevated  rail- 
way in  front  of  plaintifiPs  premises,  No.  13  Bowery,  unless  within 
the  time  fixed  by  the  judgment  they  pay  to  the  plaintiflE  the  6um 
of  $12,500. 

The  question  discussed  on  this  review  relates  to  the  admission 
in  evidence  of  statements  on  the  part  of  the  plaintiff,  that  he  had 
been  offered  certain  prices,  which  he  named,  for  his  property  be- 
fore the  construction  of  the  elevated  railroad. 

The  following  questions,  among  others,  were  asked  by  plaintiff's 
counsel : 

Q.  Before  the  elevated  railroad  was  built,  did  you  have  any 
offers  of  parties  who  sought  to  buy  the  premises  of  you,  and  if  so, 
what  did  they  offer  you  for  the  property  ? 

Counsel  for  the  defendants  objected  to  the  questions  as  imma- 
terial, incompetent  and  irrelevant;  also,  as  not  within  the  issue  in 
this  action. 

The  court  overruled  the  objection,  and  counsel  for  the  defend- 
ants duly  excepted. 

A.  In  1871  or  1872,  I  do  not  recollect  which,  I  was  offered  a 
lonafide  cash  offer  of  $60,000  for  the  property.  I  was  then  get- 
ting $5,700  a  year  rent  for  it  I  was  after  that  frequently  offered 
$55,000 ;  then  I  was  getting  $5,400  a  year  rent  for  it  I  refused 
the  offer.     *    *    * 

Q.  You  understood  that  offer  for  this  property  to  be  a  bona  fide 
offer? 

The  same  objection,  ruling  and  exception. 

A.  I  understood  it  to  be  a  bona  fide  offer. 

Brainard  Tolles,  for  app'lts;   Wtlliam  H.  AmouXj  for  resp't 

Parkeb,  J. — The  relief  sought  by  plaintiff  rendered  it  import- 
ant that  he  should  show  the  market  value  of  the  premises  in  con- 
troversy prior  to  the  building  of  defendants'  railroad. 

Part  of  the  evidence  introduced  for  that  purpose  consisted  of 
his  own  testimony,  to  the  effect  that  he  had  received  certain  offers 
for  the  property. 

>  RerersiDg  88  St  Kep.,  758. 
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"We  agree  with  the  general  term  that  the  court  erred  in  receiv- 
ing it 

It  must  be  borne  in  mind  that  we  are  not  considering  the  ad- 
missibility of  an  offer  made  in  an  open  market,  such  as  the  Pro- 
duce Exchange,  for  an  article  of  recognized  uniform  character, 
constantly  bought  and  sold  in  the  market,  and  having  a  place  in 
the  daily  reports  of  prices  current,  such  as  number  one  wheat,  or 
corn,  but  that  of  an  unaccepted  offer  for  a  piece  of  real  estate 
having  a  market  value  it  is  true,  but  one  not  generally  known  in 
the  market  or  to  the  public.  Such  market  value  may  be  shown 
by  the  testimony  of  competent  witnesses,  but  not  by  an  offer. 

In  the  first  place,  the  evidence  adduced  in  this  case  is  objection- 
able because  it  places  before  the  court  or  jury  an  absent  person's 
declaration  or  opinion  as  to  value,  while  depriving  the  adverse 
partv  of  the  benefit  of  cross-examination. 

The  highest  value  at  which  an  offer,  standing  alone,  can  be  esti- 
mated is,  that  it  represents  the  opinion  of  him  who  makes  it  as  to 
the  worth  of  the  property.  Nevertheless  the  assertion  that  he 
offered  to  part  witn  his  money  might  give  to  such  hearsay  opin- 
ion more  weight  with  a  jury  than  an  opinion  given  by  a  witness 
before  them  not  thus  supported.  While  notwithstanding  his 
opinion  was  backed  by  a  promise  to  pay  mone^,  which  was  not 
enforceable,  he  may  not  have  been  competent  m  a  legal  sense  to 
express  an  opinion  on  the  subject  If  he  was,  other  reasons  may 
have  prompted  the  offer  than  an  expectation  of  actually  becoming 
the  purchaser,  or  of  obtaining  it  at  its  market  valua 

But  we  pass  to  the  objection  that  in  such  a  case  as  we  have 
under  consideration  offers  may  not  be  proven  even  by  the  party 
making  them. 

The  general  term  of  the  fourth  department  had  the  question 
before  it  in  Keller  v.  Paine^  84  Hun,  167,  177.  And  in  discussing 
the  question  the  court  said :  '*  It  has  been  intimated  in  some  cases 
that  offers  are  some  evidence  of  valua  But  it  is  a  class  of  evi- 
dence which  it  is  much  safer  to  reject  than  to  receive.  Its  value 
depends  upon  too  many  circumstances. 

**  If  evidence  of  offers  is  to  be  received,  it  will  be  important  to 
know  whether  the  offer  was  made  in  good  faith,  by  a  man  of 
good  judgment,  acquainted  with  the  value  of  the  article  and  of 
sufficient  ability  to  pay ;  al^o  whether  the  offer  was  cash,  for 
credit,  in  exchange,  and  whether  made  with  referefice  to  the 
market  value  of  the  article  or  to  supply  a  particular  need  or  to 
gratify  a  fancy.  Private  ofters  can  be  multiplied  to  any  extent 
tor  the  purpose  of  a  cause,  and  the  bad  faith  in  which  they  were 
made  would  be  difficult  to  prove." 

The  reasons  thus  assigned  in  support  of  the  decision  made  we 
fully  approva 

That  decision  has  been  followed  in  Leak  v.  Met  El  R  R.  Co.y 
61  Hun,  613 ;  41  St  Rep,  904 ;  Lawrence  v.  Met  El  R.  Co.,  15 
Daly,  502;  29  St  Rep.,  138.    ' 

The  proposition  has  been  asserted  in  Ross  v.  Met  El  R  Ch., 
29  St  Rep,  517 ;  Kuhy.  Met  El  R  Co.,  31  id.,  406. 

It  has  also  been  applied  to  offers  relating  to  personal  property. 


Digitized  by  VjOOQIC 


Ct  App.]        HiNE  V.  The  Manhattan  R  Co.  et  al  685 

Young  v.  Aiwoodj  6  Han,  234;  Linde  v.  Republic  F.  Ins.  Co,,  50 
Supr.  Ct.,  362 ;  Weld  v.  Beilli/,  48  id.,  531. 

It  is  so  held  in  other  jurisdictiona  Fowler  v.  Co.  Com.  oj 
Middlesex,  6  Allen,  92-96 ;  Whitney  v.  Thacher,  117  Mass.,  523- 
527 ;  Wood  v.  Firemen's  F.  I)is.  Co.,  126  id.,  316-319 ;  Louisville, 
iV.  0.  <t  Texas  R  R  Co.  v.  Rijan,  64  Miss.,  399-404;  St  Joseph 
&  Denver  RRCo.y.  Orr,  8  Kansas,  419-424. 

In  the  few  cases  which  may  be  found  holding  the  other  way, 
the  question  does  not  seem  to  have  received  much  consideration 
from  the  courts  rendering  the  decisions,  and  the  absence  of  argu- 
ment in  their  support  renders  unnecessary  any  special  reference 
to  them. 

Respondent's  counsel  insists  that  Harrison  v.  Olover,  72  N.  Y., 
451,  is  an  authority  against  the  position  here  approved,  but  we 
do  not  so  read  it  There  the  plaintiflE  employed  the  defendants 
to  sell  blankets  at  a  price  not  less  than  the  manufacturing  corpo- 
ration of  D.  &  Co.  marketed  blankets  of  their  manufacture  The 
question  was,  What  did  the  parties  intendby  this  contract?  Did . 
tney  intend  to  make  the  actual  sales  by  D.  &  Ca  of  their 
blankets,  the  test,  or  the  price  at  which  they  held  them  ? 

Judge  Andrews  said :  **It  was  competent  for  the  parties  to  pro« 
vide  that  the  price  of  D.  &  Go.'s  blankets  as  ascertained  by  the 
actual  sales  only  should  govern  the  price  of  the  plaintiffs  blankets. 
But  the  parties  did  not  understand  this  to  be  the  meaning  of  the 
contract ; "  and  this  statement  is  followed  by  an  argument  on  the 
part  of  the  learned  judge  to  show  that  the  contract  which  the 
parties  intended  to  make,  and  did,  was  that  the  defendant  should 
be  governed  by  sales  or  by  ascertained  bona  fide  oflEers  to  sell. 

The  discussion  had  reference  solely  to  the  test  which  the  parties 
had  established  by  their  contract,  and  was  not  intended  to,  and 
does  not  affect  the  question  before  us. 

While  we  agree  with  the  general  term  in  the  view  expressed 
touching  the  question  so  far  considered,  we  cannot  endorse  the 
position  taken  that  a  reversal  should  not  be  had  because  such 
testimony  did  not  affect  the  result.  We  do  not  well  see  how  this 
court  can  ascertain  or  determine  what  weight  it  had.  The  ques- 
tion of  value  was  sharply  contested,  and  if  we  cannot  say  that  this 
testimony  did  not  influence  the  decision  of  the  court,  the  appellant 
is  entitled  to  have  its  admission  declared  to  constitute  reversible 
error. 

The  presumption  necessariljr  arises  from  the  situation  presented 
by  the  evidence,  and  the  decision  of  the  court,  that  the  evidence 
was  considered,  and  it  is  strengthened  by  the  fact  tfiat  the  trial 
court,  after  passing  on  the  admissibility  of  the  testimony,  and 
listening  to  the  answer  of  the  witness,  asked  the  plaintiff  how 
long  before  the  building  of  the  road  the  offer  of  $55,000  was 
made? 

The  judgment  should  be  reversed 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  event 

All  concur. 
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James  Mack,  Resp't,  v.  John  Colleran,  Imprd,  App'lt 

(Ifeto  Fork  Common  Fleas,  Qeneral  Term,  FOed  March  7,  1SB£,) 

Mechanics'  lien — Appbopriation  op  fatments. 

Moneys  received  under  a  building  contract  must  be  applied  on  such  con- 
tract, and  cannot  be  diverted  to  the  payment  of  other  debts. 

Appeal  from  a  judgment  of  the  genei-al  term  of  the  city  court 
affirming  a  judgment  rendered  at  trial  term  by  the  court  without  a 
juiy. 

WiUiam  F.  Bandel^  for  applt ;  Phillips  <t  Avery,  for  resp't 

BooKSTTAVER,  J. — This  action  was  brought  to  foreclose  a 
mechanic's  lien  against  two  buildings  known  as  Nos.  128  and  130 
West  Thirty-first  street,  in  this  city,  belonging  to  the  defendant 
Constantine  V.  King,  who  had  discharged  the  lien  by  giving  a 
bond.  King  as  owner  made  a  contract  with  the  appellant  Colleran, 
•  whereby  Oolleran  undertook  to  erect  the  buildings  in  question ;  he 
sublet  the  contract  for  such  ei-ection,  with  the  exception  of  the 
plumbing  work,  to  Eobert  H.  Andruss;  Andrussmade  sub-con- 
tracts with  various  mechanics,  including  one  for  the  bluestone 
with  the  respondent  After  proceeding  with  the  work  for  some 
time,  Andruss  abandoned  it  before  the  third  payment  became  due 
According  to  the  terms  of  the  contract  At  that  time  respondent 
had  done  work  and  furnished  materials  to  the  amount  of  $1,217, 
as  found  by  the  trial  judge.  It  is  conceded  by  all  the  parties  that 
the  respondent  before  filing  his  lien  had  received  of  the  moneys 
paid  to  Colleran  on  this  iob,  by  the  owner,  the  sum  of  $1,114,  part 
of  which  had  been  paid  oy  Colleran,  the  principal  contractor,  and 
part  by  Andruss,  tne  first  sub-contractor.  Five  hundred  dollars  of 
the  moneys  received  from  Andmss  was  applied  by  the  respondent 
(with  consent  of  the  former,  as  it  is  claimed),  upon  an  old  aebt  due 
him  from  Andruss  arising  on  other  transactions  entirely  disconnected 
with  the  work  in  question ;  theie  is  no  evidence  however  that 
the  principal  contractor  knew  of  this  appropriation  until  after 
Andruss  stopped  work,  and  when  it  came  to  his  knowledge  he 
objected  to  such  appropriation  and  claimed  that  it  should  be  ap- 
plied to  the  payment  for  the  work  done  by  the  respondent  upon 
the  buildings  in  question,  as  appears  by  the  testimony  of  the 
respondent  himself.  The  appellant  Colleran  in  his  answer  claimed 
that  this  1500  was  paid  on  account  of  the  work  done  by  the 
respondent,  and  maintained  this  position  on  the  trial.  But  the 
learned  trial  judge  held  that  the  respondent  had  the  right  to  ap- 
ply it  as  he  did,  and  refused  to  allow  it  as  a  payment  upon  the 
contract  made  by  the  respondent  with  Andruss. 

This  raises  a  novel  question,  and  that  is  whether  a  contractor 
may  appropriate  moneys*  received  under  a  building  contract  to 
the  payment  of  an  old  debt,  or  must  apply  it  under  the  contract 
under  which  he  does  the  work. 

That  he  may  apply  it  as  was  done  in  this  case  is  supported 
with  much  ingenuity  by  the  respondent  It  is  quite  true  that 
until  a  mechanic  files  his  lien  he  is  only  a  general  creditor  of  the 
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owner  or  principal  conti-actor.  Payne  v.  Wilson^  74  N.  Y.,  865. 
It  is  also  true  that  whel^  payments  are  made  under  the  law  mer- 
chant or  upon  an  open  account,  etc.,  the  creditor,  in  the  absence 
of  a  special  agreement,  may  apply  the  money  received  upon  the 
earlier  debt,  and  indeed,  if  he  does  not,  the  law  will  so  apply  it 
for  him.  It  was  contended  on  the*  argument  that  the  money  re- 
<;eived  was  like  any  other  money,  and  might  be  applied  on  any 
debt  which  the  sub-contractor  saw  fit 

This  leaves  out  of  view  entirely  the  scheme  and  object  of  the 
Mechanics*  Lien  Act.  It  has  been  uniformly  held  that  moneys 
•due  or  to  grow  due  from  the  owner  on  a  building  contract  consti- 
tute a  fund  to  which  the  liens  of  sub-contractors  attach  when  filed 
in  conformity  with  the  statute.  To  support  this,  it  is  only  neces- 
jsary  to  refer  to  some  of  the  later  decisions  on  that  subject  Crane 
V.  Oenin,  60  N.  Y.,  127 ;  Payne  v.  Wilson^  supra;  Post  v.  Camp- 
iell,  83  N.  Y.,  282;  Oibson  v.  Lenane,  94=  id.,  183;  LarJdn  v.  Mc- 
MuUin,  120  id.,  206;  30  St  Eep.,  902. 

Most  of  the  cases  last  cited  are  also  authority  for  holding  that 
this  fund  can  only  be  diverted  from  its  object  by  bona  fide  pay- 
ments made  by  the  owner  in  accordance  with  the  terms  of  his 
•contract  Consequently  it  has  been  held  that  as  between  the 
•owner  and  one  who  has  furnished  labor  or  materials  to  the  con- 
tractor, the  owner  can  plead  only  damages  growing  out  of  the 
original  contract  through  the  fault  or  negligence  either  of  the 
coritractor  or  sub  contractor,  abandonment  of  the  contract,  de- 
fective work  and  the  like.  Cheney  v.  Troy  Hospital  Ass' n^  65  N.Y., 
282 ;  Miller  v.  Moore^  1 R  D.  Smith,  739 ;  Qourdier  v.  Thorp,  id., 
698 ;  Develin  v.  Mack,  2  Daly,  100. 

A  general  indebtedness  cannot  be  set  off  as  against  a  mechanic 
by  partis  standing:  between  him  and  the  owner;  Hagan  v.  Amer- 
tcan,  etc.,  Sac,,  14  Daly,- 131 ;  6  St  Eep.,  212  ;  Hoyt  v.  Miner,  7 
Hill,  525 ;  Develin  v.  Mack,  supra ;  BuUock  v.  Horn,  5  Western 
Eep.,  198.  In  the  latter  case  it  was  held  that  where  a  mechanic 
who,  under  the  employment  of  a  contractor  and  with  the  knowl- 
■edee  of  the  owner,  had  performed  labor  upon  the  construction  of 
A  building,  had  taken  the  necessary  steps  to  obtain  a  lien 
upon  the  premises,  and  brought  his  action  against  the  owner  to 
recover  the  amount  due  and  nave  the  same  declared  a  lien,  such 
owner  could  not  be  allowed  to  set  off  a  claim  against  the  con- 
tractor not  growing  out  of  the  contract,  acquired  by  him  after  the 
labor  was  performed,  although  such  claim  was  acquired  before 
notice  that  the  mechanic's  demand  had  not  been  paid.  To  such 
an  extent  have  the  coui-ts  goi*e  to  preserve  the  fund  for  the  pay- 
ment of  the  material  men  and  laborers. 

And  in  Stevens  v.  Reynolds,  27  St  Rep.,  497,  where  a  material 
man  had  filed  a  lien  for  material  furnished  a  contractor,  and  after- 
wards the  contractor  gave  to  another  material  man  who  had  also 
furnished  material  an  order  on  the  owner  for  a  sum  in  excess  of 
that  due  him  for  the  material  furnished,  the  excess  being  intended 
as  payment  on  another  debt,  it  was  held  that  the  order  was  good 
oiily  for  the  amount  actually  due  for  the  material  furnished  upon 
the  work  against  which  it  was  drawn.     This  was  undoubtedly 
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equitable  in  that  case,  but  it  may  be  questioned  whether  the  order 
was  vahd  for  any  amount  At  any  rate  if  is  authority  for  hold- 
inff  that  the  fund  cannot  be  diverted  for  the  payment  of  another 
debt. 

But  again,  the  owner  is  only  liable  to  the  contractor  and  sub- 
contractors for  the  amount  of  the  contract ;  he  cannot  be  compelled 
to  pay  more.  Laws  1885,  chap.  842,  §  1 ;  Larkin  v.  McMuUin, 
supra.  The  principal  contractor  is  only  bound  to  pay  the  aggre- 
gate amount  of  his  sub-contracts,  according  to  their  terma  Hagan 
V.  Amer,,eic.,  Soc.^  supra;  French  v.  Bauei*,  16  Daly,  809 ;  32  St 
Eep.,  826.  The  intent  of  the  statute  with  relation  to  the  sub  con- 
tractor is  that  he  should  be  subrogated  to  the  rights  of  the  con- 
tractor with  respect  to  the  funds  due  or  to  become  due  under  the^ 
contract  Herbert  v.  Herbert^  57  How.  Pr.,  838 ;  Schneider  v.  Ho-^ 
beiny  41  id.,  282 ;  Hofgesang  v.  Meyer,  2  Abb.  N.  C,  111 ;  Cheney  v. 
Troy  Hospital,  65  N.Y.,  282 ;  McMillan  v.  Seneca,  etc,  6  Hun,  12. 

And  the  lien  of  the  sub-contractor,  in  view  of  the  fact  that  he 
Js  merely  subrogated  to  the  contractor's  rights,  attaches  only  U> 
the  moneys  due  or  to  become  due  on  the  contract  with  the  owner. 
Crane  v.  Oenin,  60  N.  Y.,  127 ;  Otbson  v.  Lenane,  supra ;  Post  y^ 
Campbell,  supra.  It  is,  therefore,  clear  that  in  this  case  Andruss^ 
even  had  he  completed  the  work,  could  not  have  compelled  Col- 
leran  to  have  paid  him  the  $1,114  he  had  already  paid  for  thd 
plaintiflE's  work ;  and  if  Andruss  could  not,  it  is  difficult  to  see 
now  the  plaintiff  can. 

By  the  decision  of  the  learned  trial  judge,  however,  he  has  only 
been  credited  with  a  payment  of  $614,  and  according  to  the  judg- 
ment in  this  case  would  be  compelled  to  pay  $500  more  than  thet 
contract  price  for  the  work  done  by  the  respondent  This  is 
manifestly  unjust  We,  therefore,  conclude  that  the  money  due 
under  building  contracts  cannot  be  diverted  to  the  payment  of 
debts  not  arising  under  such  contracta 

The  erroneous  decision  of  the  court  below  in  regard  to  this 
question  led  it  to  hold  that  the  respondent  was  not  bound  to  com- 
plete his  contract  when  requested  to  do  so  by  C5olleran  until  lie 
nad  been  paid  over  again  for  a  part  of  his  work,  which  was  also* 
error. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  witk 
costs  to  the  appellant  to  abide  the  event 

BiscHOFP  and  Pryor,  JJ.,  concur. 


Jakes  Edward  Smith,  Applt,  v.  Adolph  Moonklis  ei  al^ 

Resp'tA 

(Nino  York  Ocmrnon  Ftecu,  General  Term,  FOed  March  7,  189X.) 

Bab-— Judgment. 

To  make  a  former  action  a  bar,  the  circamstanoes  must  be  such  that  th»- 
plaintifF  migjUt  have  recovered  in  the  finit  action  for  the  cause  of  action, 
alleged  in  the  second. 

Appeals  from  six  judgments  rendered  in  the  district  court  of 
the  city  of  New  York  for  the  seventh  judicial  district 

Johnston  <k  Johnston^  for  applt ;    Wise  Jt  Lichtensiein,  for  resp'ts^ 
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BooKSTAVER,  J. — Before  these  actions  were  tried,  an  earlier 
action  had  been  broaght  in  the  same  court  and  tried  by  the  justice 
with  a  jury,  who  found  in  favor  of  the  plaintiflE.  On  this  verdict 
a  judgment  was  entered  from  which  an  appeal  was  taken  to  this 
04>urt,  which  was  affirmed,  27  St  Eep.,  988,  because,  as  we  thought, 
the  law  and  the  questions  of  fact  had  been  fairly  pi'esented  to  the 
jury  and  their  verdict  was  sustained  by  the  evidenca  The  facts 
in  that  action  were  the  same  as  in  these,  and  the  same  testimony 
was  used  on  the  trial  of  these  actions.  The  justice,  however,  ren- 
dered judgment  in  favor  of  defendants  in  each  action  on  the 
ground  that  the  contract  was  one  for  hiring  or  employment,  and 
was  indivisible,  and  that  it  had  been  entirely  broken  when  the. first 
action  was  brought,  and,  consequently,  that  the  former  judgment 
was  a  bar  to  the  subsequent  actions. 

This  raises  the  sole  q^uestion  to  be  determined  upon  these  ap- 
peala  The  judgment  m  the  first  action  conclusively  established 
Che  making  of  a  verbal  contract  bv  the  defendants  to  pay  the 
plaintiff  the  sum  of  ten  dollars  a  week  until  returns  were  had  from 
nis  inventions,  and  the  defendants  are  estopped  by  it  from  deny- 
ing the  contract  or  its  terms.  Ibbotson  v.  Sherman^  10  J.  &  S., 
477;  Humphreys  y.  K  Y.,  L.  K  dk  W.  R  R  Oo.,  56  Hun,  637 ; 
82  St  Rep.,  194.  It  also  conclusively  established  the  fact  that 
this  verbal  contract  was  not  embraced  in  and  did  not  form  a  part 
of  the  written  contract  made  about  the  same  time,  and  was  not 
superseded  by  the  subsequent  contract  or  agreement  between  the 
parties,  and  that  the  discharge  of  the  plaintiff  from  the  employ- 
ment of  the  defendants  before  the  commencement  of  the  first 
action  did  not  relieve  the  latter  from  the  obligations  of  the  verbal 
contract,  for  all  these  questions  were  litiffatw  in  that  action  and 
decided  in  plaintiff's  favor.  It  also  conclusively  established  the 
validity  of  that  contract 

Now,  what  was  that  contract?  Bespondents  contend  it  was  a 
contract  for  hiring,  but  the  evidence  we  think  does  not  sustain 
ihis  contention.  No  services  were  rendered  during  the  week  for 
which  the  instalment  sued  on  in  the  first  action  was  due,  nor  were 
any  rendered  in  the  subsequent  weeks  for  which  these  actions 
are  brought  The  first,  and,  we  think,  the  subsequent  actions, 
were  brought  to  recover  instalments  as  they  fell  due  upon  a  con- 
tract agreeing  to  pay  such  instalments  for  plaintiffs  sustenance 
ddring  a  certain  time.  Conseauently  they  are  not  actions  for 
wa^es.  Nor  yet  is  the  contract  like  the  one  in  ScheU  v.  Plumb, 
55  N.  Y.,  592,  which  was  an  agreement  by  one  party  to  support 
another  during  life  without  providing  for  specific  payments  at 
specific  periods.  Of  course  m  that  case  the  contract  was  indi- 
visible and  upon  breach  the  whole  damages  could  be  recovered, 
and  a  recovery  of  a  part  would  be  a  bar  to  a  further  recovery. 
On  the  trial  of  these  actions  it  was  conceded  that  if  the  contract 
existed  and  if  it  was  broken,  the  actions  were  brought  to  recover 
the  sums  which  under  the  contract  had  it  not  been  broken  would 
have  been  payable  befoi'e  the  commencement  of  the  several 
actions,  and  would  have  been  for  moneys  accruing  from  time  to 
iimo  before  the  commencement  of  the  several  actions.     And  as 
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before  shown,  it  i^  conclusively  established  the  contract  existed 
and  that  it  was  valid,  and  it  was  proved  to  have  been  broken. 
It,  therefore,  follows  the  judgments  should  have  been  for  the 
plaintiflE.  In  LoriUard  v.  Clyde^  38  St  Kep.,  803,  it  was  said  by 
the  court  of  appeals:  "  It  is  doubtless  true  that  each  default  in 
payment  of  money  falling  due  upon  a  contract  payable  in  instal- 
ments may  be  the  subject  of  a  separate,  independent  suit  provided 
it  is  brought  before  the  next  instalment  becomes  due,  out  each 
action  should  include  any  instalment  due  when  it  is  commenced 
unless  a  suit  is  pending  for  the  recovery  thereof."  We  do  not 
see  how  the  cases  under  consideration  differ  in  principle  from  the 
ordinary  actions  on  successive  instalments  of  rent  brought  as 
they  fail  due. 

I^o  make  a  former  action  a  bar,  the  circumstances  must  be  such 
that  the  plaintiff  might  have  recovered  in  the  first  action  for  the 
cause  of  action  alleged  in  the  second.  Stowell  v.  Chamberlain^  60 
N.  Y.,  272;  Miller  v.  Manice,  6  Hill,  114;  Shook  v.  Lyon,  16 
Daly,  420 ;  34  St  Rep.,  19.  The  difference  between  an  action  for 
wages  and  one  for  the  breach  of  the  contract  for  employment  is 
pointed  out  in  JiJUioU  v.  Miller,  43  St  Rep.,  536. 

The  fact  that  the  plaintiff  has  brought  two  other  actions  in  this 
court  for  a  wholly  different  purpose,  to  wit,  to  cancel  certain 
written  agreements  is  not  properly  before  us;  and  even  if  it  were, 
we  would  not  on  these  appeals  consider  the  pleadings  only  in 
such  actions. 

The  several  judgments  should  therefore  be  reversed  and  new- 
trials  ordered,  with  the  costs  of  these  appeals  to  appellant 

BiscHOFF,  J.,  concurs. 

Henry  A-  W.  Wood,  Resp't,  v,   Edward  Gordon,  App'lt^ 

{Ney>  York  Common  Fleas,  General  Term,  Filed  March  7,  1892,) 

1.  Landlord  and  tenant — Holding  over. 

Defendant,  after  signing  a  lease  under  seal,  objected  to  the  term  therein 
stated,  Hi  months  instead  of  12i  months  as  agreed  between  the  landlord's 
agent  and  himself;  the  agent  then  called  his  attention  to  the  back  of  the 
lease  on  which  was  endorsed,  "Term  twelve  and  one-half  months.    Be- 

fins  September  15,  1889.  Terminates  September  1,  1890.  Annual  rent, 
600,"  and  said  :  *'  This  is  simply  an  agreement  which  forces  you  to  keep 
this  flat  for  not  less  than  one  year,"  Defendant  replied:  "Then  I  wifi 
take  the  lease  for  twelve  months  and  a  half,"  and  the  agent  aaswered,. 
"  Yes,  that  is  all  right."  Held,  insufficient  to  relieve  defendant  from  lia- 
bility for  another  term  of  IH  months  by  reason  of  holding  over. 

2  Same— Excuse. 

The  conversation  between  defendant  and  the  ^ent  was  insufficient  to 
establish  a  lease  for  12^  months,  the  landlord  having  signed  the  lease,  and 
no  authority  in  the  agent  to  change  its  terms  being  shown,  and  was  also 
insufficient  to  excuse  holding  over  beyond  the  11^  months. 

Appeal  from  a  judgment  of  the  general  term  of  the  city  court 
afiirming  a  judgment  of  the  trial  term,  entered  upon  verdict  di- 
rected by  the  court,  in  plaintiflE's  favor  for  fifty  dollars  and  inter- 
est from  October  1,  1890.  The  action  was  brought  to  recov^" 
rent  of  an  apartment  in  the  premises  958  Ninth  avenue  for  the 

>  Affirming  88  St.  Rep.,  456. 
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mouth  of  October,  1890,  upon  an  implied  agreement  of  leasing  for 
one  year,  arising  from  the  tenants  holding  over,  after  the  expira- 
tion of  a  previous  term,  under  a  written  lease  from  September  15, 
1889,  to  September  1,  1890.  The  answer  set  up  a  hiring  for  the 
term  of  twelve  and  a  half  months,  beginning  September  15,  1889, 
and  ending  September  30,  1890  ;  occupation  until  the  last  named 
date  and  payment  of  the  rent  in  full  up  to  that  date  ;  also  surren- 
der and  acceptimce  pursuant  to  notice ;  and  finallv  representation 
by  the  plaintiS  s  attorney  who  drew  the  written  lease,  to  the  de- 
fendant, at  the  time  of  the  signing  thereof,  that  it  was  a  lease  for 
twelve  and  a  half  months,  acceptance  thereof,  occupation  and  pay- 
ment of  rent  upon  such  assurance ;  and  a  prayer  for  judgment 
modifying  the  writing  so  as  to  express  the  real  agreement  of  the 
parties. 

James  P.  Caraphell^  for  app'lt;  Charles  De  Hart  Brower^  for 
resp't 

Daly,  Ch.  X — The  plaintiff  proved  a  lease  under  seal  executed 
by  both  parties*  by  which  defendant  hired  from  him  the  premises- 
in  question,  from  September  15,  1889,  to  September  1,  1890,  a 
period  of  eleven  months  and  a  half ;  and  that  defendant  remained 
m  occupation  of  the  premises  until  September  30,  1890 ;  and 
claimed  that  by  such  nolding  over  an  agreement  to  hold  for  a 
year  until  September  1,  1891,  upon  the  terms  of  the  original  lease, 
was  implied.  This  claim  was  sustained  and  a  recovery  of  $50 
rent  for  the  month  of  October,  1890,  was  allowed,  the  rent  se- 
cured by  the  onginal  lease  being  $50  a  month,  payable  in  advance, 
on  the  1st  day  of  the  month. 

The  objections  of  the  defendant  to  this  recovery  miay  be 
summed  up  as  follows: 

First  That  evidence  was  offered  bv  him  to  show  that  the 
original  hiring  was  for  twelve  and  a  half  months  and  did  not  ex- 
pire until  October  1,  1890,  upon  which  he  was  not  allowed  to  go 
to  the  jury. 

Second,  That  even  if  there  were  a  holding  over,  the-  questions 
whether  it  was  wrongful  or  intentional  should  have  been  sub- 
mitted to  the  jury. 

Third.  That  if,  according  to  the  plaintiff's  contention,  the  origi- 
nal letting  was  for  eleven  months  and  a  half,  a  continuance  of 
the  tenancv  for  a  year,  or  for  any  term,  will  not  be  implied. 

The  defendant  did  not  prove  a  different  hiring  from  that 
specified  in  the  sealed  lease,  and  there  was  nothing  to  submit  to 
tne  jury  under  that  defense  or  the  claim  for  a  mooification  of  the 
written  instrument  Taking  his  own  testimony  as  true,  it  merely 
appeared  that  he  claimed  he  had  agreed  with  the  janitor  of  the 
building  for  a  lease  for  one  year  from  September  15th  to  Sep- 
tember 16th  ;  that  when  he  went  to  the  plamtiff  s  attorney  to  sign 
the  lease  which  had  been  prepared  he  found  it  made  out  to  run 
from  August  15,  1889,  to  September  15,  1890 ;  that  he  declined 
to  take  the  premises  from  August,  as  he  had  paid  his  rent  where- 
he  was  then  living  to  SeptemW  15th,  and  would  only  take  froia 
St.  Rep.,  Voi.  XLIV.        81 
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September  15th  to  September  15th ;  that  the  attorney  promised 
to  alter  it ;  that  he  called  on  a  subsequent  day  to  sign  it ;  that  it 
-was  then  already  executed  by  the  plaintiflf ;  that  he  signed  it  with- 
out looking  at  it ;  that  after  some  conversation  as  to  when  the 
half  month^  rent  was  to  be  paid,  he  asked  the  attorney  if  his 
'term  was  still  twelve  and  a  half  months,  to  which  the  attorney 
answered  yes ;  that  he  then  picked  up  the  lease  and  looked  at  it, 
-and  said  it  was  not  so  stated  there ;  that  the  attorney  called  his 
attention  to  the  back  of  the  lease  and  said  it  was  stated  there; 
(on  the  lease  was  endorsed  on  four  separate  lines  the  following: 
"  Term  twelve  and  one-half  months ;  D^ns  September  15,  1889, 
terminates  September  1,  1890;  annual  rent,  $600);  that  the 
^attorney  said  to  him,  "  This  is  simply  an  agreement  which  forces 
you  to  keep  this  flat  for  not  less  than  one  year,  as  Mr.  Wood  will 
toot  let  those  flats,  and  has  not  let  them,  for  less  than  one  year  " ; 
that  after  further  conversation  defendant  said,  "Then  I  will  take 
the  lease  for  twelve  months  and  a  half  " ;  and  the  attoniey  re- 
plied, "  Yes,  that  is  all  right"  The  plaintiff  was  not  present. at 
either  of  these  interviews 

It  thus  appears  that  after  the  defendant  had  signed  the  paper, 
.'and  looked  at  its  contents  and  knew  what  they  were,  he  retained 
it,  relying  uix)n  the  assurance  of  the  plaintiflE's  attorney  that  its 
legal  eflEect  was  different  from  what  its  plain  provisions  denoted. 
This  will  not  relieve  him  from  the  contract,  clearly  expressed  in 
-writing,  without  ambiguity,  to  which  he  had  put  his  nand,  and 
which  stated  that  the  premises  were  let  to  him  from  September 
15,  1889,  to  September  1,  1890.  Even  if  he  had  not  read  the 
paper  the  case  would  be  the  same ;  having  the  means  at  hand  of 
ascertaining  what  the  contract  contained,  he  had  no  right  to  rely 
upon  the  representations  of  the  agent  of  the  other  party  as  to  its 
contents.  HiUY.  aS,  B.<kKY.RR  Co.,  78  N.  Y.,  851.  There 
is  no  precedent  for  granting  relief  to  a  party  for  a  false  affirmation 
-concerning  the  contents  of  a  'written  instrument  when  that  instru- 
ment is  completely  within  his  reach.  Starr  v.  Bennett,  5  Hill,  808. 
If  it  be  claimed  that  plaintiff*s  attorney  made  any  different  con- 
tract than  that  which  liad  been  already  signed  and  sealed  by  his 
■client  and  the  other  party,  and  delivered  to  the  latter,  then  no 
.authority  in  him  to  do  so  was  shown,  much  less  to  make  a  con- 
tract which  would  have  been  void  as  a  parol  lease  for  more  than 
a  year.  There  was,  therefore,  no  contract  proved,  except  that  ex- 
pressed in  the  written  lease,  and  no  basis  for  a  modification  of 
that  instrument 

As  the  time  expired  September  1, 1890,  and  defendant  remained 
in  the  premises  until  September  30,  there  was  a  holding  over. 
'**  The  law  is  too  well  settled  that  where  a  tenant  holds  over  after 
the  expiration  of  his  term,  the  law  will  imply  an  agreement  to 
hold  for  a  year  upon  the  terms  of  the  prior  lease"  Schuyler  r. 
Smith,  51  N.  Y.,  809.  But  such  holdmg  over  must  be  inten- 
"tional  and  wrongful,  and  the  case  may,  and  often  does,  arise  in 
-which  it  is  a  question  of  fact  upon  the  evidence  whether  the  hold- 
ing over  is  of  that  character,  and  in  such  a  case  the  case  must  be 
iSUDmitted  to  the  jury.     It  was  so  held  where  a  term  expired  on 
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the  first  of  May,  and  the  tenant  had  not  removed  all  his  machinery,, 
which  was. very  heavy,  from  the  premises  by  the  twenty-sixth  of 
the  month,  owing  to  delays  causeq  by  a  previous  fire  and  u^otia- 
tions  for  a  new  lease,  which  were  ended  by  the  landloixi  giving 
him  notice  to  quit  on  the  eighth  of  the  month,  followed  by  his 
efforts  to  do  so.  Smith  v  AlU^  7  Daly,  492 ;  and  where  the  term 
expired  on  May  first  and  the  tenant  removed  before  that  date,  but 
left  a  stove  and  some  rubbish  on  the  premises,  and  the  key  was 
not  tendered  until  May  second,  this  was  held  not  to  constitute  a. 
hplding  over,  because  excusable  and  unavoidable  under  the  cir- 
cumstances of  the  case,  McCabe  v.  Evers,  80  St.  Eep.,  883:  and 
so  where  the  tenn  expired  February  second  and  defendant  re- 
moved on  that  day  all  but  a  desk  and  safe,  which  were  not  re- 
moved until  the  next  day.     Manly  v.  Clemens^  89  St  Kep.,  199, 
The  case  before  us  presents  no  features  showing  the  holding 
over  to  be  unintentional  or  excusable.     On  the  contrary,  the  de- 
fendant remained  in  possession  with  the  knowledge  that,  by  his- 
written  lease,  his  term  expired  a  month  before  he  chose  to  leave. 
It  will  not  do  to  admit  as  excuse  his  assertion  of  right  to  so  re- 
main under  the  verbal  understanding  he  claims  to  have  had  for  a 
longer  term ;  for  this  would  give  him  all  the  advantage  he  seeks- 
by  a  denial  of  his  actual  contract     His  real  position  in  law  wa» 
that  of  a  trespasser,  and  it  is  this  tortious  holding  which  gives  ther 
plaintiff  the  option  to  treat  him  as  a  tenant  for  another  teroL 
There  was  no  question  to  submit  to.  the  jury  under  this  defensa 
The  question  remains :  For  what  term  does  the  law  imply  a 
continuation  of  the  original  tenancy?     The  appellant  claims  that 
a  renewal  upon  the  original  terms  is  never  implied  where  the 
original  letting  is  for  less  than  one  year.     The  cases  in  this  state^ 
in  which  the  doctrine  is  announced  all  present  the  feature  of  an 
original  letting  for  one  or  more  years,  or  at  an  annual  rental,  and 
in  some  instances  the  rule  is  narrowed  in  the  statement  of  it  as  in- 
Conway  v.  SUirhweather^  1  Denio,  114,  per  Bronson,  J. :  **  When  a 
tenant  under  a  demise  for  a  year  or  more  holds  over  after  the  end 
of  his  term  without  any  new  agreement  with  the  landlord,  he  may 
be  treated  as  a  tenant  from  year  to  year,  and  in  all  other  respects^ 
as  holding  upon  the  terms  of  the  original  lease;"  in  others,  it  is- 
stated  more  broadly,  as  in  Abeel  v.  JUadcliff,  15  Johna,  507,  per 
Spencer,  J. :  "  Where  a  tenant  holds  over  without  any  new  stipula- 
tion  between  the  parties,  an  implication  arises  that  there  is  a  tacit 
consent  on  both  sides  that  the  tenant  shall  hold  from  year  to  year 
at  the  former  or  first  rent'* 

In  Laughran  v.  Smith,  76  N.  Y.,  210,  the  rule  is  stated  by 
Andrews,  J. :  "  When  a  tenant  enters  for  a  year,  and  holds  over 
after  the  expiration  of  the  term,  the  law  from  the  continuance  of 
the  possession  implies  a  contract  on  the  part  of  the  tenant  to  renew 
the  tenancy  for  another  year  on  the  terms  of  the  original  letting.'^ 
In  that  case,  as  in  all  those  quoted,  a  yearly  letting  was  intended 
add  actually  effected,  and  the  rule  is  stated  with  re^rence  to  the 
facts  of  the  case. 

But  a  like  rule  prevails  in  tenancies  for  less  than  a  year.  Thus- 
we  know  that  a  tenant  for  a  month  holding  over  may  be  treated 
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-as  a  tenant  for  another  month  and  the  reason  of  the  rule  applies 
to  a  tenancy  for  any  fixed  period  or  term  less  than  a  year,  and  it 
has  been  so  held.  "  Where  the  tenant  under  a  lease  for  less  than  a 
jrear  (in  this  case  eight  months^  holds  over  with  the  landlord's 
consent,  express  or  implied,  holding  for  a  term  of  equal  length  on 
the  same  conditions  is  presumed."  Bollenbacker  v.  Jmtts,  98  Ind.j 
50.  To  the  same  effect  are  Prickett  v.  RiUer,  16  111.,  96 ;  Field  v. 
Ben-ick,  14  111.  App.,  181 ;  Clapp  v.  Noble,  84  111.,  62  ;  Blumen- 
berg  v.  Myres,  82  Cal,  98-6.  In  Burd  v.  WhiiseU,  4  Colo.,  77,  it 
is  said  **  Where  the  term  is  for  a  shorter  period  than  a  year,  accord- 
ing to  the  current  of  authorities,  both  English  and  American,  the 
holding  over  is  implied  for  a  like  term."  The  lease  was  for  less 
tliap  a  year  in  that  case :  and  the  same  rule  was  applied  in  Bi-tght 
T.  McOuat,  40  Ind.,  521,  where  the  lease  was  for  six  months,  and 
the  general  rule  is  thus  stated  in  the  American  and  English  Ena 
of  Law  (vol.  12,  p.  758  q.)  **  Where  a  tenant,  with  the  consent  of 
the  landlord,  express  or  implied,  holds  over  his  term,  the  law  im- 
plies a  continuation  of  the  original  tenancy  upon  the  same  terms 
4ind  conditiona" 

There  seems,  therefore,  to  be  sufficient  authority,  as  well  as  sound 
reasons,  for  holding  that  the  defendant  in  this  case  by  wrongfully 
holding  over  became,  at  the  option  of  the  landlord,  this  plaintiff, 
.a  tenant  of  the  premises  for  another  term  of  the  same  length  for 
which  the  premises  were  demised  by  the  original  lease,  viz;  eleven 
months  and  a  half,  and  the  plaintiff  upon  the  pleadings  and  proof 
was  entitled  to  a  direction  in  his  favor.  The  complaint  sets  out 
a  claim  for  a  renewal  of  one  year,  but  this  is  a  statement  of  a  con- 
clusion and  not  of  a  fact;  the  facts  pleaded  were  sufficient  to 
-constitute  a  cause  of  action  and  the  proof  sustained  the  pleading. 

The  exceptions  to  the  exclusion  of  the  defendant's  testimony  as 
ix)  his  transactions  with  the  plaintiff's  attorney  present  no  ground 
for  reversal,  for  the  error  to  which  they  point  was  subsequently 
<5orrected  bv  the  admission  of  his  testimony  as  to  all  sucb  transac- 
tiona 

The  judgment  must  be  affirmed,  with  costs. 

BisoHOFF,  J.,  concurs. 


<3hables  R  Ellison;  Resp't,  v.  Eunice  M.  Sessions,  App'lt 

{Kew  York  Ommon  Pleas,  General  Term,  Filed  Wa/reh  7. 1892.) 

1.   Married  WOlfEN—PHTSTCIAN'S  SERVICES— LlABILFTY  FOR. 

In  an  action  for  services  as  a  physician  rendered  to  defendant,  a  married 
woman,  there  was  evidence  that  the  services  were  rendered  by  pUuntiff  on 
her  declaration  that  she  wna  worth  enoui^h  to  pay  him  if  he  attended  her. 
HrU.  that  the  request  to  char^  that  defendant  acted  as  her  husbands 
agent  in  procuring  plaintiffs  services  was  property  refused. 

1S6.  Same— Existence  op  separate  estate— Evidence. 

In  such  case  it  w^s  shown  that  defendant  declared  to  pUilntlff  that  die 
owned  a  team  of  horses  and  carriages,  and  was  worth  enough  to  py  nto 
her  account,  and  that  it  was  on  the  strength  of  such  declarations  that  he 
attended  her.  Held,  sufficient  to  show  that  defendant  had  a  sepaxate 
estate  and  to  sustain  a  verdict  for  plaintiff. 
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Appeal  by  defendant  frona  a  judgment  of  the  general  term  of 
the  city  court,  aflirming  a  judgment  in  favor  of  the  plaintiff  en- 
tered upon  the  verdict  of  a  jury  for  $298.92. 

The  action  was  for  services  as  a  physician  rendered  to  defend- 
ant, a  married  woman,  in  the  year  1877  and  afterwards.  The  de- 
fense was  a  general  denial,  coverture  and  the  statute  of  limitations. 
The  plaintiff  recovered  the  full  amount.  The  defendant  moved 
for  a  new  trial,  which  was  denied,  and  the  order  denying  such 
.motion  was  affirmed  by  the  general  term. 

Wager  d  Acker,  for  app'lt ;  J.  J.  Tfiomasson,  for  resp't 

Daly,  Ch.  J. — The  appeal  to  this  court  being  from  the  judg- 
ment alone,  questions  of  Jaw  only  presented  by  exceptions  duly 
taken  can  be  considered.  There  was  evidence  oh  which  the  jury 
<5ould  find  that  the  employment  of  the  plaintiff  by  defendant  upon 
the  pledge  of  her  individual  credit  took  place  prior  to  the  rendi- 
tion of  all  the  services  for  which  this  action  was  brought  Tliere 
was  nevertheless  room  for  question  upon  this  point  growing  out 
■of  the  fact  that  this  arrangement  was  made  concededly  in  view  of 
the  failure  in  business  of  the  defendant's  husband,  and  such  failure 
took  place  according  to  the  testimony  of  the  husband  in  1878. 
But  that  there  was  such  a  contract  after  the  failure  the  jury  were 
4imply  justified  in  finding,  and  the  dispute  as  to  whether  it  was  in 
1877  or  afterwards  could  only  affect  the  liability  for  the  services 
rendered  in  that  year. 

But  defendant  did  not  raise  that  question  upon  the  trial.  His 
motion  to  dismiss  at  the  close  of  plaintiff's  case,  and  at  the  close 
of  the  whole  testimony,  was  directed  to  the  entire  cause  of  action 
s,nd  was  properly  denied,  because  the  plaintiff  was  entitled  to 
recover  at  least  for  services  he  rendered  m  1878,  and  subsequent 
year?.  Nor  was  the  question  raised  by  any  exception  to  the 
charge  or  by  any  request  for  instruction  to  the  jury.  The  court 
did  charge  at  defendant's  request  that  a  promise  subsequent  to 
the  rendition  of  the  services  would  be  void,  but  there  was  no  re- 
quest that  the  jury  must  disallow  for  services  rendered  in  1877. 
The  question  whether  the  promise  was  made  before  all  the  services 
were  rendered  was  left  to  the  jury  without  objection,  and  for  that 
reason  the  error,  if  anv,  cannot  be  now  reviewed. 

The  verdict  cannot  be  disturbed  upon  the  other  points  made  by 
appellant  There  was  evidence  that  she  had  a  separate  estate 
when  the  contract  was  mada  It  is  to  be  found  in  her  declaration 
to  the  plaintiff  that  she  owned  a  team  of  horses  and  carriages, 
and  was  worth  enough  to  pay  him  her  account,  and  it  was  upon 
the  strength  of  this  representation  that  he  attended  her.  When 
she  was  examined  as  a  witness  she  denied  at  first  that  she  ever 
said  that  she  had  a  separate  estate,  but  afterwards  admitted  that 
she  might  have  told  the  plaintiff  that  her  husband  gave  her  two 
horses,  and  subsequently  testified  that  she  presumed  she  did  tell 
the  plaintiff  that  she  owned  them.  If,  as  appellant  claims,  the 
•court  erred  in  instructing  the  jury  that  it  made  no  difference 
whether  the  defendant  had  a  separate  estate  or  not  (although 
there  was  no  instruction  in  those  words)  yet  defendant  took  no 
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exception  to  the  instruction  as  made,  and  did  not  ask  for  any  charge 
as  to  the  law  on  that  subject 

There  was  no  error  in  refusing  defendant's  request  for  instruc- 
tion that  the  legal  inference  is  that  the  defendant  acted  as  agent 
of  her  husband  in  sending  for  or  applying  for  the  services  of  a 
physician.  Such  an  instruction  would  be  proper  in  the  absence 
of  evidence  of  an  express  agreement  by  the  wife  to  charge  her 
separate  estate  for  the  servicea  In  the  iorm  in  which  the  request 
was  made  it  would  have  misled  the  jury  into  concluding  that  upon 
the  facts  in  the  case  the  legal  inference  still  was  that  the  wife  acted 
as  agent  in  sending  for  the  plaintiff,  and  for  that  reason  it  was 
properly  denied. 

1  he  argument  of  appellant  based  upon  the  facts  in  the  case 
which  tend  to  discredit  the  plaintiff  as  a  witness  on  his  own  be- 
half was  proper  to  address  to  the  general  term  of  the  city  court 
on  the  appeal  from  the  order  refusing  a  new  trial,  but  cannot  be 
considered  here.  There  was  no  exception  by  defendant  to  certain, 
leading  questions  put  by  the  court  to  the  witness,  and  in  the  ab- 
sence of  such  exception  we  cannot  consider  the  effect  of  sucL 
questions. 

The  judgment  must  be  affirmed,  with  costs. 

BiscHOFF,  J.,  concura 

Isaac  C.  Ogdbn,  Jr.,  Eesp't,  v.  Henry  W.  Pope,  App'lt^ 

(JVJw  York  Common  Pleoi,  General  Term,  Filed  March  7,  t89S.) 

Bills  and  kotbs— Boha  ftob  holder— Bukdbn  of  pboof. 

In  an  action  on  a  promissory  note,  the  defense  being  fraud  in  its  in* 
ception,  the  burden  is  on  the  plaintiff  to  show  that  he  had  no  knowledge 
or  notice  of  the  transaction  which  affected  the  validiu^  of  the  note,  and 
tiierefore  the  defendant  is  entitled  to  give  evidence  of  the  fraud  without 
first  proving  that  plaintiff  had  notice  of  the  same,  even  thongh  plaintiff 
is  allowed  to  give  evidence  of  his  being  a  bona  fide  holder  for  value  aad 
without  notice  while  presenting  his  case  in  chief. 

Appeal  from  an  affirmance  by  the  general  term  of  the  city 
court  of  a  judgment  in  favor  of  the  plaintiff  entered  upon  the  ver- 
dict of  a  jury  directed  bv  the  court 

The  action  was  brought  upon  the  following  promissory  note  r 

"  $370.14.  Elizabeth,  N.  J.,  Sept  14,  1890. 

"  One  month  after  date  I  promise  to  pay  to  the  order  of  myself 
three  hundred  and  seventy  and  fourteen  one  hundreths  dollars  at. 
First  National  Bank  of  Elizabeth,  N.  J. 

"  Value  received." 

"Henry  W.  Pope." 

The  defense  denied  the  making  of  the  note  and  the  other  alle- 
gations of  the  complaint,  and  alleged  that  defendant  had  delivered 
a  blank  form  of  note  signed  and  endorsed  by  him  to  one  Browne,, 
with  authority  to  Browne  to  fill  up  the  blanks  and  then  use  the- 
note  to  obtain  money  for  a  specific  purpose,  and  that  Browne 
did  not  do  so  but  retained  the  blank,  and  afterwards  he  or  some 
other  person  without  authority  from  the   defendant  filled  up 
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the  same  so  as  to  make  the  note  described  in  the  complaint, 
which  was  afterwards  and  before  it  had  any  legal  inception  dis- 
tcounted  at  a  usurious  rate  of  interest 

Howard  T.SiiUman,  forapp'lt;  Charles  De  KBrower,  tor  reap't 

Daly,  Ch.  J. — ^The  plaintiff  testified  that  he  bought  the  note  in 
;suit  the  day  after  its  date  for  the  sum  of  $862.64,  which  was  a 
discount  at  a  rate  of  interest  greater  than  that  allowed  by  law. 
He  testified  that  he  bought  it  from  one  Brower,  who  was  acting 
as  agent  for  one  Klock,  and  that  he  knew  nothing  of  any  other 
party.  Brower  was  sworn,  and  testified  that  he  received  the  note 
on  the  day  of  its  date  from  Klock  with  a  request  to  sell  it  for  him, 
which  he  did,  receiving  plaintiff^s  check  for  it  and  thereupon 
Temitting  his  own  check  to  Klock  after  deducting  his  fee  of  $2.50, 
and  that  Klock  said  nothing  to  him  as  to  whether  he  was  actiug 
JU5  principal  or  agent 

Plaintiff  having  rested  his  case,  defendant  went  on  the  stand  to 
prove  his  defense,  but  under  objection  from  plaintiff  was  not  per- 
mitted to  state  at  what  time  he  signed  the  note  and  whether  he 
received  any  consideration  for  it  He  was  then  withdrawn,  and 
Klock  was  called  on  his  behalf,  who  testified  that  he  first  saw  the 
note  in  possession  of  one  Browne,  that  it  was  in  blank,  and  that 
Bn)wne  filled  in  the  blanks  at  his  office  and  left  it  with  him  as 
tis  attorney,  and  thafthe  witness  gave  it  to  Brower  to  dispose  of. 

Plaintiff  proceeded  by  cross-examination  of  Klock  to  show 
•authority  in  Browne  to  fill  up  the  note  as  he  did.  Klock  swore 
that  he  had  acted  as  umpire  between  Browne  and  the  defendant 
•under  a  written  agreement,  by  which  they  submitted  to  him  all 
^lifferences  between  them  growing  out  of  their  relations  together 
in  the  Cayuga  Lake  Park  Company  and  the  Seneca  Falls  & 
Oayuga  Lake  R  R  Co.,  and  agreed  to  abide  by  his  decision  as  to 
which  of  the  parties  was  indebted  to  the  other  and  as  to  the 
4imount  due,  and  that  he  had  decided  that  defendant  was  indebted 
to  Browne  in  the  sum  of  $86.06,  his  decision  being  in  writing 
•dated  December  2,  1889 ;  that  the  $86.06  was  included  in  the 
amount  for  which  the  note  was  filled  out  by  Browne,  together 
with  $10  for  the  witness'  services  as  umpire ;  $125  for  a  claim  of 
Browne  against  defendant  for  one-half  of  a  bill  settled  by  de- 
fendant, in  which  both  the  latter  were  jointly  interested  ;  $98  for 
a  violin  belonging  to  Browne  which  he  had  lent  to  defendant,  and 
$21.10  interest,  making  an  aggregate  of  $370.14,  the  amount  for 
which  the  note  was  filled  up. 

A  letter  of  defendant  to  Browne  on  February  15,  1890,  was 
read  in  evidence  authorizing  the  latter  to  make  a  note  for  $86, 
the  amount  of  the  award,  at  four  months  from  February  15th, 
with  interest  from  the  date  of  the  award  at  six  per  cent  This 
letter  referred  to  "  other  matters,"  leaving  them  to  JKlc^k  to  decide, 
but  did  not  enumerate  them  nor  provide  that  they  were  to  be  in- 
cluded in  the  note.  A  letter  from  the  defendant  of  September  80, 
1890,  to  the  witness,  Klock,  questions  the  latter's  bill  of  $40  for 
services  as  referee,  if  it  does  not  altogether  repudiate  it 

No  authority  whatever,  therefore,  from  defendant  to  include  in 
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the  note  any  item  except  the  $86.06,  the  amount  of  the  award, 
was  shown,  and  defendant  then  again  offered  himself  as  a  witness 
to  prove  that  no  such  authority  was  given  and  that  he  did  not 
owe  Browne  the  items  mentioned.  He  also  offered  letters  of 
Browne's,  oflFering  to  return  the  blank  note  on  the  receipt  of 
$86.06.  All  this  evidence  was  excluded  upon  plaintiffs  objec- 
tion, and  the  court,  upon  plaintiff's  motion,  ordered  a  verdict  for 
the  plaintiflE,  denying  the  defendant's  request  to  go  to  the  jury  on 
the  fact  whether  the  plaintiff  had  shown  himself,  by  aflSrmative 
proof,  to  be  free  from  knowledge  of  the  fraud  m  the  note. 
To  the  rulings  complained  of  the  defendant  excepted.  All  the 
testimony  ruled  out  was  excluded  upon  the  ground  that  the  de- 
fendant must  show  that  the  plaintiff  got  the  note  with  full  knowl* 
edge  of  the  defense,  if  any,  that  existed  between  defendant  and 
Browna 

The  trial  seems  to  have  been  conducted  upon  an  erroneous 
view  of  the  law  as  to  the  burden  of  prool  The  defendant  should 
have  been  allowed  to  prove  his  defense  and  the  burden  would 
then  have  been  cast  upon  the  plaintiff  to  show  that  he  had  re- 
ceived the  note  for  full  value  and  without  notice  of  the  equities^ 
between  the  original  parties.  By  permitting  the  plaintiff  to  offer 
evidence  of  this  in  the  first  instance  and  then  shutting  out  proof 
of  the  defense  until  the  defendant  could  show  notice  to  the  plain- 
tiff, the  burden  of  proof  as  to  good  faith  was  wrongfully  shifted 
to  the  shoulders  of  the  defendant  and  he  was  deprived  of  the  ad- 
vantage to  which  he  was  entitled.  Nickerson  v.  JRuger^  76  N.  Y., 
,279.  The  defendant  was  not  bound  to  prove  notice  to  the  plain- 
tiff of  the  facts  connected  with  the  execution  of  the  note.  On 
the  contrary,  the  burden  was  upon  the  plaintiff  to  show  that  he 
had  no  knowledge  or  notice  of  the  transaction  which  affected  the 
validity  of  the  paper.  Vosburgh  v.  Die/endorf,  119  N.  Y.,  357; 
29  St  Eep.,  448. 

Another  injustice  resulted  to  defendant  from  the  erroneous 
ruling.  He  was  precluded  from  offering  proof  of  his  defense  of 
usury.  He  could  not  enter  upon  that  defense  until  he  had 
proved  the  facts  relating  to  the  making  and  delivery  of  the  note 
so  as  to  establish  that  its  first  inception  was  the  discount  of  it  by 
the  plaintiff.  To  do  this  he  had  to  prove  that  Browne  was  not  a 
bona  fide  holder,  having  no  authority  to  fill  up  the  note  for  the 
sum  inserted  in  it  If  it  appeared  that  the  first  legal  inception  of 
the  note  took  place  upon  its  discount  by  the  plaintiff,  and  that, 
was  at  a  greater  rate  than  legal  interest,  no  recovery  could  have- 
been  had  upon  it 

There  is  no  force  in  the  contention  of  respondent  that  the  note 
was  en  forcible  for  the  full  amount  in  the  hands  of  the  plaintiff  be- 
cause it  was  enforcible  in  the  hands  of  Browne  for  at  least  the 
sum  of  $86.06,  he  being  concededly  authorized  to  fill  it  out  for 
that  amount  It  is^not  probable  that  Browne  could  violate  hi& 
authority  by  inserting  an  excessive  amountand  then  recover  upon 
the  note  for  what  was  actually  due.  It  was  held  to  be  foi^ery 
for  a  person  having  a  blank  signature  of  another  which  he  was 
authorized  to  fill  up  with  a  check  or  bill  for  a  limited  amount  to 


Digitized  by  VjOOQIC 


N.Y.C.P.]  Stevens  v.  Trask  et  al 

write  one  for  a  larger  amount.  See  cases  cited  in  Van  Duzer  v. 
ffotvej  21  N.  Y.,  587.  The  case  cited  by  respondent,  Forman  v. 
Wright^  11  C.  B.,  481,  was  that  of  a  note  procured  by  misrepre- 
sentations to  the  maker  as  to  the  amount  actualljp^  due  from  him. 
A  recovery  was  allowed  for  the  actual  sum  owing,  but  in  that 
case  the  note  was  the  maker^s  note  for  the  whole  amount  and  not 
an  instrument  which  the  law  characterizes  as  a  forgery,  and  the 
defense  was  in  eflfect  merely  a  partial  failure  of  consideration. 
The  rule  is  that  the  maker  of  a  note  who  delivers  it  in  blank  to 
another  with  authority  to  fill  up  the  blanks  for  a  ceitain  amount 
and  such  authority  is  exceeded,  is  bound  to  a  bona  fide  transferee 
for  value,  but  this  does  not  help  the  case  for  the  plaintiflE  as  it 
stands ;  for  by  the  rulings  of  the  court  upon  the  trial  the  plaintiff 
on  the  strength  of  his  prima  facie  case  was  assumed  to  be  a  bona 
fide  holder,  and  upon  that  assumption  all  evidence  in  support  of 
the  defense  was  ruled  out  until  the  defendant  could  establish  to 
the  contrary.  Upon  this  theory  of  trying  actions  upon  promissory 
notes  it  would  not  be  possible  to  prove  a  defense  in  order  to  cast 
the  burden  of  proving  good  faith  where  it  belongs,  upon  the 
holder  of  the  paper. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
<50sts  to  abide  the  event. 

BiscHOFF,  J.,  concura 

• 

Julia  A.  Stevens,  Resp't,  v.  Spencer  Trask  et  al,  App'lts. 

(Nem  Tork  Oommon  FUa8,  General  Term,  Filed  March  7, 189$,) 

Principal  and  agbnt— EvroENCB  as  to  agency. 

Plaintiff  brought  an  action  to  recover  the  proceeds  of  five  bonds  de- 
liverod  by  her  to  her  husband,  and  by  him  delivered  to  defendants  to  be 
credited  on  his  account,  and  on  the  trial  testified  that  her  husband  had 
authoritv  only  to  collect,  and  not  to  sell,  and  tiiat  defendants  were  awaro 
of  this  fact ;  but,  it  was  shown  that  several  years  before  bringing  the  ac- 
tion, plaintiff  had  given  an  order  for  the  dividend  on  certain  stocks,  held 
in  her  name,  which  were  purchased  by  her  husband  for  her  with  part  of 
the  proceeds  of  the  bonds,  and  afterwards  wrote  defendants  a  letter  re- 
pudiating an  attempted  transfer  of  the  stocks.  Held,  that  a  judgment  for 
plaintiff  should  be  reversed,  as  her  testimony  was  contradicted  by  her  own 
writings. 

Appeal  from  a  judgment  of  this  court  entered  upon  the  ver- 
dict of  a  jury  in  favor  of  the  plaintiff  for  $7,251,  and  from  an 
order  denying  the  motion  for  a  new  trial  upon  the  judge's 
minutes. 

The  action  was  brought  to  recover  from  the  defendants  the 
proceeds  of  five  bonds  of  $1,000  each  of  the  Delaware  &  Hud- 
son Canal  Company,  payable  Julv  1,  1884,  which  plaintiff 
claimed  she  caused  to  oe  delivered  to  the  defendants  for  col- 
lection about  said  date.  The  defense  was  that  the  proceeds  of 
the  bonds  were  paid  by  the  defendants  to  the  husband  of  the 
plaintiff  from  whom  they  were  receivai  for  collection,  he  repre- 
senting himself  to  be  the  owner  of  the  same,  and  that  such  pay- 
ment was  made  in  good  faith  and  without  any  notice  of  the 
plaintiff's  claim. 
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Masten  it  Nichols  {Arthur  S.  Hasten  and  C.  P.  Anderson^  of 
counselY  for  applts;  C.  C,  d:  &  F.  Prentiss  ((?.  W.  CotteriU,  o£ 
counsel),  for  resp*t 

Daly,  Ch.  J. — ^The  evidence  is  undisputed  that  the  bonds 
were  delivered  to  the  defendants  by  the  plaintiff's  husband, 
Thomas  W.  Stevens,  together  with  the  usual  form  of  irrevocable 
stock  power  executed  bv  the  plaintiff  in  blank.     The  act  of  the 

Elaintiff  in  entrusting  these  documents  to  her  husband  invested 
im  with  the  indicia  of  ownership  and  conferred  upon  a  pur- 
chaser in  good  faith  for  value  a  perfect  title  not  affected  by  any 
equities  between  plaintiff  and  her  husband.  McNeil  v.  Tenth 
National  Bank,  46  N.  Y.,  325. 

The  defendants  were  holders  for  value  because  they  credited 
the  proceeds  of  the  bonds  upon  the  account  of  Mr.  Stevens  with 
them,  for  stocks  which  they  had  iust  purchased  for  him.  Were 
they  purchasers  in  good  faith  without  notice  of  plaintiff's  title? 
Mr.  Stevens  swears  that  he  told  Mr.  Peabody,  one  of  the  defend- 
ants, that  the  bonds  belonged  to  his  wife  and  were  to  be  col- 
lected for  her.  This  is  positively  denied  by  Mr.  Peabody,  and  it 
the  case  for  the  defendants  rested  there  without  corroboration  it 
would  have  been  oath  against  oath,  Losee  v.  Morey,  57  Barb.^ 
561;  Raines  Y,  7b^ma7i,  64  How.,  493;  Griffiths  y.  Harderiberghy 
41  N.  Y.,  471,  and  they  would  not  have  sustained  the  burden  of 
showing  that  they  were  purchasers^n  good  faith.  G  N,  Batik  v^ 
Bie/endorf,  123  IS.  Y,  200;  33  St  Rep.,  389. 

But  the  preponderance  of  proof  on  this  branch  of  the  case  is 
with  the  defendants,  for  it  appears  from  the  written  evidence  in. 
the  case  that  the  bonds  were  delivered  to  the  defendants  by  Mr. 
Stevens  after  a  letter  from  them  to  him  requesting  margin,  or 
security,  upon  hife  account  with  them  ;  and  that  when  the  bonds, 
were  received  by  them  from  the  New  York  State  National  Bank^ 
upon  Mr.  Stevens'  order,  they  wrote  informing  him  of  the  fact^ 
and  stating  that  they  placed  them  to  his  account  There  was  no 
evidence  that  Mr.  Stevens  repudiated  this  disposition  of  the  bonds^ 
but  on  the  contrary  his  wife's  counsel  offered  in  evidence  & 
monthly  statement  received  by  him  from  defendants  showing  a 
credit  upon  his  account  of  the  proceeds  of  these  bonds,  which, 
statement  he  had  retained  for  years  without  objection.  The  letter 
demanding  the  margin  bore  date  June  23,  1884 ;  the  letter 
acknowledging  the  receipt  of  the  bonds  and  crediting  Mr.  Stevens* 
account  with  the  proceeds  bore  date  June  24,  1884,  and  the  state- 
ment bore  date  July  31,  1884.  This  action  was  commenced  June 
28,  1889. 

If  Mr.  Stevens  had  placed  these  bonds  in  the  hands  of  defend- 
ants to  collect  for  his  wife  we  should  expect  him  to  immediately 
object  to  the  disposition  which  defendants  had  made  of  the  pro-^ 
ceeds  and  to  demand  that  thev  be  paid  over  or  placed  to  the- 
account  of  his  wife.  Instead  oi  doing  so  he  acquiesced  in  a  dis- 
position  of  them  which  is  consistent  only  with  Mr.  Peabody's  ver- 
sion of  the  transaction,  that  they  were  delivered  to  be  collected 
and  credited  upon  Mr.  Stevens'  account,    which  at    that    timer 
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showed  an  indebtedness  of  $6,012.50  on  the  purchase  of  a  hun- 
dred shares  of  Western  Union  stock,  and  that  Mr.  Stevens  as- 
fiuraed  and  exercised  the  right  of  ownership  over  them  without 
any  notice  that  they  belonged  to  his  wife. 

But  if  the  case  is  to  turn  upon  the  question  whether  the  plaintiff 
had  sustained  the  onus  which  rested  upon  her  of  proving  that 
these  bonds  were  originally  delivered  by  her  to  her  husband  for 
the  purpose  of  collection  only,  the  clear  preponderance  of  evi- 
dence is  against  her.  From  the  time  of  tne  execution  and  de- 
livery of  the  stock  power  to  her  husband  in  1884,  and  for  nearly 
five  years,  it  is  not  shown  that  she  made  any  inquiry  concerning 
the  dfisposition  of  the  proceeds  of  these  bonds.  It  is  shown  that  on 
July  23,  1884,  the  defendants  delivered  to  her  husband  fifty  shares 
of  Western  Union  stock  registered  in  her  name,  which  were  part 
of  the  shares  paid  for  by  her  bonds ;  that  on  September  25, 1884, 
she  signed  an  order  upon  the  Western  Union  Telegraph  Company 
for  the  payment  to  the  defendants  of  a  dividend  of  $87.50  on  said 
fifty  shares  of  stock ;  that  on  December  24,  1884,  she  signed  a 
similar  order  for  a  dividend  of  $75 ;  *  that  on  July  7,  1887,  she 
signed  a  communication  to  the  defendants  saying  that  the  fifty 
shares  of  Western  Union  standing  in  her  name  and  held  by  them 
were  to  be  regarded  as  standing  against  the  account  of  Rer  hus- 
band to  afford  them  additional  protection,  and  that  on  December 
5,  1887,  she  wrote  to  the  defendants  as  follows:  *!I  understand 
that  fifty  shares  of  the  stock  of  the  Western  Union  Telegraph 
Company,  and  one  hundred  shares  of  the  American  Cable  Com- 
pany, standing  in  my  name,  and  which  belong  to  me,  are  in  your 
possession,  with  a  transfer  of  power  signed  in  my  name  by  Mr. 
Stevens  as  my  attorney.  I  neither  know  of  nor  jiuthorized  such 
signature,  and  have  to  request  that  you  will  return  to  me  the 
-certificates."  Mrs.  Stevens  is  not  positive  whether  she  signed  or 
did  not  sign  the  communication  of  July  7,  1887,  authorizmg  the 
-defendants  to  hold  her  Western  Union  stock  against  the  account 
of  her  husband,  but  her  husband  admhted  it,  and  it  seemed  to 
have  been  treated  on  the  trial  as  genuina  There  is,  however,  no 
'question  about  her  signature  to  the  other  papers. 

The  admittedly  genuine  documents  signed  by  the  plaintiff  in 
1884  and  1887  show  that  she  knew  of  and  ratified  the  purchase 
and  transfer  to  her  of  fifty  shares  of  the  Western  Union  stock. 
Thev  were  part  of  the  shares  paid  for  out  of  the  proceeds  of  her 
bonds.  She  do€«  not  attempt  to  account  for  their  acquisition  in 
any  other  way.  She  not  only  knew  of  and  claimed  them  as  her 
property,  but  in  1884  turned  over  the  dividends  to  her  husband's 
broKera.  This  written  evidence  furnished  by  her  near  the  time 
of  the  original  transaction  and  her  course  of  conduct  for  years,  all 
showing  that  her  husband  had  authority  to  make  the  disposition 
of  her  bonds  which  he  exercised  in  turning  them  over  to  the  de- 
fendants for  his  own  account,  is  inconsistent  with  her  denials  made 
upon  the  stand  as  a  witness  in  her  own  behalf.  A  judgment 
which  rests  solely  upon  the  weight  to  be  attached  to  the  credi- 
bility and  recollection  of  a  party  who  is  of  course  interested  in 
the  result,  and  who  is  contradicted  by  the  party's  own  writings 
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and  conduct,  should  not  be  permitted  to  stand.  Kekr  v.  /Stoi^  12 
Daly,  115,  and  cases  cited. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event 

BiscHOFF,  J.,  concurs. 

John  W.  Young,  App'lt  v.  Sophia  Young  ei  at,  Resp'la 

(iVJw  York  Ckmmon  Plea§,  QmercU  Term,  Filed  March  7, 1892.) 

Appeal — Sbttlbmbmt  of  cask — Noticb  op  exceftioks. 

Plaintiff  merely  served  his  exceptions  to  the  court's  refusal  to  find  oertsin 
facts  on  defendant's  attorney,  and  incorporated  them  in  his  proposed  case 
on  appeal,  but  failed  to  file  a  notice  of  exception  in  the  clerk's  office  as- 
required  by  ^  994  of  the  Code.  Held,  that  on  settlement  of  the  case,  the 
judge  properly  struck  out  such  exceptions,  with  the  requests  and  xefusals^ 
to  which  they  referred. 

Appeal  from  order  of  the  special  term  denying  plaintiffs- 
motion  for  a  re-settlement  of  the  case,  or  for  an  oraer  restoring  his- 
requests,  refusals  and  exceptions  to  the  case,  as  originally  proposed 

dullard  Jc  Shannon^  for  app'ltj  Deyo^  Duer  a:  Batierdorf,ior 
resp'ts. 

DalV,  Ch.  J. — The  plaintiflE  submitted  to  the  judge  by  whom 
the  case  was  tried,  without  a  jury,  certain  requests  for  findings  of 
fact  and  of  law  which  were  refused.  If  he  desired  to  except  U> 
such  refusal,  he  was  required  to  file  a  notice  of  exception  in  the 
clerk's  office,  and  to  serve  a  copy  thereof  upon  the  attorney  for  the 
adverse  party.  Code,  §  994.  It  appears  from  the  aflidavit  made^ 
on  his  behalf  upon  the,  motion,  that  he  merely  served  his  except- 
ions to  the  decision  upon  his  adversary,  and  incorporated  his- 
exceptions  to  the  refusals  of  his  requests  in  his  proposed  case  on 
appeal.  On  settlement  of  the  case,  the  judge  struck  out  such 
exceptions,  together  with  the  requests  and  refusals  to  which  they 
referred.  A  motion  to  restore  them  to  the  case  was  made  and 
denied,  and  from  the  order  entered  upon  such  denial  this  appeal 
is  taken. 

It  is  apparent  that  the  order  was  correct  While  the  case 
should  contain  so  much  of  the  evidence  and  other  proceedings  as^ 
is  material  to  the  questions  to  be  raised,  and  also  the  exceptions 
taken  by  the  party  making  the  case^  Code,  §  997 ;  2  Rumsej's 
Practice,  391,  it  should  not  contain  exceptions  which  had  not 
been  duly  and  properly  taken,  nor  any  of  the  proceedings  U> 
which  those  exceptions  refer.  Refusals  to  find  in  accordance 
with  requests  are  rulings  upon  a  question  of  a  law.  Code,  §  993, 
and  exceptions  to  rulings  upon  questions  of  law  must  be  filed  in 
the  clerk  s  office,  so  that  they  may  be  either  inserted  in  or  annexed 
to  the  judgment  rolL     Sec.  994 

The  judge  who  disposes  of  the  requests  may  either  file  or  re- 
turn them  to  the  attorney,  §  1023,  but  whichever  course  is  adopted 
it  is  the  duty  of  the  latter,  if  he  wishes  to  take  a  valid  exception 
to  the  disposition  made  of  them,  to  file  such  exception  with  the 
clerk  and  serve  a  copy  upon  his  adversary  within  ten  days  after 
he  receives  a  copy  of  the  decision  of  the  court  and  notice  of  the- 
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entry  of  judgment  thereupon.  Sec.  994  *  JTlie  language  of  that 
and  the  preceding  section  excludes  the  inference  that  the  excep- 
tions to  be  so  filed  are  only  the  exceptions  to  the  facts  found  in 
sapport  of  the  decision.  The  words  of  the  sections  apply  to  all 
exceptions  to  all  rulings  upon  request  and  a  literal  compliance^ 
with  the  enactment  involves  neither  hardship  nor  inconvenience^ 

Order  affirmed,  with  cost& 

BiscHOFF,  J.,  concurs. 

John  Lindsay,  Resp't,  v.  Lute  S.  Tansley,  App'lt 

(SuprerM  Court,  General  Term,  Fifth  Department,  Filed  Api-il  IS,  J89f.) 

JuanoKs*  COURT— Summons— Code  Civ.  Pro.,  §  2877  not  jurisdictional.. 

An  objection  that  a  summoDs  issued  by  a  justice  of  the  peace  was  issued 

more  than  twelve  dajrs  before  the  return  theroof  must  be  made  before  the 

justice  upon  the  return  day,  and  cannot  be  raised  for  the  first  time  on 

appeal. 

Appeal  by  the  defendant  from  a  judgment  of  the  county  court 
of  Genesee  county,  entered  on  the  10th  day  of  October,  1891^ 
affirming  a  judgment  of  a  court  of  justice  of  the  peace. 

WiUiam  JS,  Prentice,  for  applt ;  M.  R  Cone,  for  resp't. 

Macomber,  J. — This  action  was  brought  upon  a  promissory 
note  executed  by  the  defendant  The  summons  of  the  justice  of 
the  peace  was  properly  served  upon  the  defendant  on  the  26th  day 
of  «iune,  1891, ana  was  returnable  on  the  6th  day  of  July  of  that 
year.  The  defendant  made  default  before  the  justice  of  the  peace, 
and  judgment  was  accordingly  taken  against  him  upon  proper  ev- 
idence. On  appeal  to  the  county  court,  the  point  was  made  for 
'the  first  time  for  the  counsel  for  the  defendant,  that  inasmuch  as- 
the  return  of  the  justice  of  the  peace  showed  that  the  summons- 
was  issued  on  the  22d  day  of  June,  1891,  more  than  twelve  days 
before  the  return  thereof,  the  justice  had  not  jurisdiction  to  hear 
the  case,  and  that,  consequently,  the  judgment  pronounced  by 
him  should  be  reversed. 

Section  2877  of  the  Code  of  Civil  Procedure,  provides  that  the 
summons  must  be  returnable  at  a  time  therein  specified  not  lesa 
than  six  days  nor  more  than  twelve  days  after  the  date  when  it 
was  issued. 

We  are  of  the  opinion  that  this  direction  of  the  Code  is  not 
jurisdictional,  but  that  it  relates  to  practice  and  procedure  only, 
and  that  in  order  for  a  party  to  avail  himself  of  an  objection  of 
this  character,  it  is  incumbent  upon  him  to  appear  before  the  jus* 
tioe  and  to  raise  the  question.  Undoubtedly,  had  the  defendant 
so  acted,  and  it  had  been  made  to  appear  to  the  justice  as  a  mat- 
ter of  fact,  that  the  summons  was  actually  issued  more  than  twelve 
days  before  the  date  of  its  return,  he  would  have  dismissed  the 
casa  In  the  return  made  by  the  justice  to  the  county  court,  it 
aroears  that  the  summons  was  datea  on  the  22d  day  of  tfune,  1891, 
and  the  justice,  without  having  his  attention  called  to  the  fact, 
certified  that  it  was  issued  on  that  day.  The  appellant's  counsel 
insists  that  such  fact  appearing  in  the  return  of  tne  justice  is  con- 
clusive, and  that  the  defect  is  available  upon  appeal 
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In  this  we  cannot  concur  with  hinL  We  think  it  is  incompe- 
tent for  the  appellant  by  pointing  oat  mere  verbal  defects  in  a 
record  made  by  a  justice  m  his  retorn,  to  insist  upon  the  reversal 
of  the  judgment  when  such  defect,  it  it  in  fact  existed,  migbt 
have  been  obviated  at  the  trial  or  shown  to  have  been  a  mistake 
in  fact  It  was  the  duty  of  the  defendant,  in  order  to  avail  him- 
self of  any  supposed  irr^ularity  of  this  kind,  to  appear  and.  raise 
the  question  at  the  inception  of  the  case. 

It  follows  that  the  judgment  appealed  from  should  be  aflfirmeA 
Judgment  of  the  county  court  of  Gtenesee  county  appealed 
from,  affirmed,  with  costa 
Dwight,  p.  J.,  and  Lewis,  J.,  concur. 

Theodore  Kirsch,  by  Guardian,  et  al,  Resp'ts,  v.  Oran'OB  L 
ToziER  et  aly  AppUts. 

{Supreme  Court,  General  Term,  ^fth  Department,  Piled  April  JS,  1S9S.) 

Trustee— MoRTOAGB—WRONGFuii  discharob. 

A  trustee,  who  held  a  mortgage  for  the  benefit  of  minors,  obtained  title 
to  the  mortgaged  premises,  and  satisfied  the  mortgage.  Subsequently  be 
borrowed  money  of  a  bank,  and  gave  it  a  mortgage  on  the  property  in 
question,  the  baik  having  no  knowledge  of  the  prior  mortgage,  otber  than 
a  single  memorandum  in  the  abstract  furnishea  by  the  county  clerk:  *"" 
which  certified  it  as  discharged.  In  an  action  by  the  persons  uAoaed  as 
•eeetuie  que  trust  to  reinstate  the  mortgage  for  their  benefit,  Held,  tXxat  tbe 
mortgage  should  be  so  reinstated,  taUng  precedence  over  the  one  to  the 
bank,  it  being  char^ble  with  oonstructive  notice  of  the  irregularity  ®^ 
the  discharge  by  defendant. 

Appeal  by  the  defandant,  Orange  L.  Tozier,  from  a  judg'^^"^ 
•entered  in  Wyoming  county  September  80,  1891,  on  the  report  of. 
a  referee,  with  notice  of  the  intention  to  bring  up  for  revi^^"" 
order  granting  an  additional  allowance  of  costs.  Appeal,  ^^' 
by  the  defendant,  the  Buffalo  Savings  Bank,  from  the  judgr^^"^ 

L  Sam.  Johnson^  for  applt,  Orange  L.  Tozier;  Spencer  Olirt^^^^y 
for  appUt,  the  Buffalo  Savmgs  Bank ;  F.  C.  Peck,  for  resp'ts. 

Macomber,  J. — This  action  was  brought  to  reinstate  a  ii^^^^" 
gage  executed  by  the  defendant,  Lester  H.  Tozier  and  his  w  *^^' iT^ 
the  defendant,  Orange  L.  Tozier,  which  was  made  in  trust  io^  ^® 
plaintiffs,  Michael  Kirsch  and  Theodore  Kirsch,  and  for  P^^^ 
Kirsch,  now  deceased,  minor  children  of  John  Kirsch,  to  ^ 
aside  a  discharge  of  such  mortgage  executed  by  Orange  L  'I'^^^!^ 
find  for  foreclosure  of  the  mortgage  and  sale  of  the  mortg^^ 
premises  for  the  benefit  of  the  persons  named  as  cestuis  que  irti^ 

The  lands  in  question  consist  of  102  acres  situate  in  tho  *'^^i. 
of  Sheldon,  Wyoming  county,  New  York,  of  which  John  ^^^^^q 
died  seized  in  the  year  1872.     On  the  8th  day  of  January,    -^j^-^^ 
the  defendant.  Orange  L.  Tozier,  was  appointed  general  g^^T^^v^ 
of  the  infant  children,  Michael  J.,  Theodore  and  Peter  ^l^-i5the 
At  the  time  of  his  death  John  Kirsch  owed  debts  which  wi^^   i^jg 
incumbrances  upon  his  real  estate  exceeded  the  value  of  ho*ri>     . 
personal  and  real  property.      Orance  L.   Tozier  and  Eli^^      j 
Kirsch,  the  latter  the  widow  of  the  deceased,  were  appoint^^   ^jg 
rainistrators  of  the  estate  of  John  Kirsch.     Subsequently  tO 
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it  was  agreed  between  them  and  Lester  H.  Tozier,  a  son  of  Orange 
Jx  Tozier,  that  they  should  purchase  the  mortgages  then  existinK: 
on  the  farm,  foreclose  them,  andprocure  a  tide  to  the  land,  and. 
convey  the  same  to  Elizabeth  Kirsch,  who  should,  in  turn,  by 
mortgage  thereon,  secure  Lester  H.  Tozier  the  amount  paid  by 
him,  and  give  a  mortgage  upon  the  farm  of  $1,000  to  these  three 
children.  This  arrangement  was  carried  out,  except  that  upon  a  sale^ 
of  the  lands,  either  by  direct  purchase  at  the  sale  or  by  deed  com- 
ing immediately  from  the  purchaser,  Lester  H.  Tozier  became 
the  owner  for  the  consideration  in  all  of  $1,131.56. 

Thereupon  it  was  further  arranged  between  Orange  Li  Tozier 
and  the  widow,  Elizabeth  Kirsch,  that  the  widow  should  convey 
to  the  then  holder  of  the  title,  Lester  H.  Tozier,  all  her  interest  m 
the  lands  to  which  she  was  entitled  as  widow,  and  that  a  mortgage 
should  be  executed  by  Lester  H.  Tozier  to  Orange  L.  Tozier  m 
trust  for  the  three  children  in  the  sum  of  $1,000,  one-third  thereof 
payable  to  each  of  the  three  children  when  he  should  arrive  at 
age,  with  interest  in  the  meantime.  Having;  received  the  deed 
from  Mrs.  Elizabeth  Kirsch,  Lester  H.  Tozier  and  his  wife 
executed  to  Orange  L.  Tozier,  in  trust  for  Michael  Kirsch,  Peter 
Kirsch  and  Theodore  Kirsch,  the  mortgage  in  question,  dated  the 
15th  day  of  Oclober,  1876,  expressing  a  consideration  of  $1,000, 
payable  as  follows :  The  sum  of  $333.83  November  13,  1887,  the 
sum  of  $333,33  March  18,  1891,  and  the  sum  of  $333.33  October 
6,  1892,  with  interest  payable  annually  from  the  1st  day  of  April, 
1876.  This  instrument  was  delivered  to  Orange  L.  Tozier,  who 
caused  the  same  to  be  recorded  in  the  proper  clerk's  office  on  the 
23d  day  of  October,  1875.  The  mortgagee  and  trustee  paid  the 
interest  upon  this  mortgage  to  Elizabeth  Kirsch,  the  mother  of 
the  children,  in  pursuance  of  a  previous  arrangement,  until  the 
spring  of  1886,  since  which  time  no  part  of  the  principal  or  in- 
terest has  been  paid  thereon  by  the  trustee  for  the  benefit  of  either 
of  the  children. 

On  the  3d  day  of  September,  1883,  Lester  H.  Tozier  and  his 
wife  executed  and  delivered  a  deed  of  the  farm  to  Orange  L. 
Tozier  at  a  consideration,  as  expressed  in  the  deed,  of  $4,000,  and 
the  record  title  of  such  farm  has  since  been  in  Orange  L.  Tozier. 
After  acquiring  this  title,  and  on  the  19th  day  of  February,  1886, 
Orange  L.  Tozier  executed  and  acknowledged  a  discharge  of  the 
niortfl;age,  and  caused  the  same  to  be  recorded  in  the  proper 
clerics  office  on  the  9th  day  of  March,  1886.  On  the  27th  day  of 
January,  1886,  before  the  execution  of  such  discharge.  Orange  L. 
Tozier  applied  to  the  defendant.  The  BuflEalo  Savings  Bank,  for 
a  loan  of  $2,000  upon  this  farm,  which  application  was  granted 
on  the  1st  day  of  JFebruaiy,  1886,  and  on  an  examination  of 
the  title  of  such  farm,  submitted  to  the  officers  of  the  bank, 
there  was  an  abstract  certified  by  the  proper  clerk  of  Wyoming 
oounty  to  the  effect  that  Orange  L.  Tozier  appeared  to  be  the 
owner  of  the  farm.  On  such  abstract  a  memorandum  of  the 
mortgage  sought  by  this  action  to  be  reinstated  described  the 
mortgage  simplv  as  being  given  for  $1,000  and  interest,  having 
written  across  the  face  of  the  memorandum  as  follows: 
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"Dischaiged  March  9,  1886. 

"  E.  M.  Jennikqs,  Clerk." 

The  defendant,  The  BuflEalo  Savings  Bank,  at  the  time  of  tak- 
ing its  mortgage  and  advancing  the  money  thereon,  had  not,  either 
through  any  of  its  officers  or  attorneys,  any  knowledge  or  notice 
of  the  existence  of  this  mortgage  now  sought  to  be  reinstated  in 
this  action,  except  the  memorandum  on  the  abstract  of  title  of 
its  discharge,  and  the  constructive  notice  given  by  the  record  of 
such  morteaga. 

Under  these  facts,  we  think  the  learned  referee  was  correct  in 
gi-anting  to  the  plaintifis  the  relief  sought  by  this  action.  By  the 
terms  of  this  trust  mortgage  there  was  disclosed  by  the  record 
thereof  in  the  county  clerk's  office  a  notice  to  all  persons,  that  it 
had  been  executed  for  the  benefit  of  the  three  minor  children  ot 
John  M.  Kirsch,  deceased.  That  this  trust,  or  this  trust  power, 
2  E.  S.,  729,  §  58,  was  valid  admits  of  no  doubt;  for  the 
beneficiaries  were  minora  Its  execution  or  non-execution  did  not 
•depend  on  the  will  of  the  mortgagee ;  on  the  contrary  his  obliga- 
tion was  imperative,  and  imposed  a  duty  on  him  the  performance 
of  which  may  be  enforced  in  equity,  for  the  benefit  of  the  parties 
interested.  2  R  S.,  784,  §  96.  It  was  not  competent  for  Orange 
L.  Tozier  to  repudiate  the  trust ;  on  the  contrary  he  was  bound  to 
-cany  the  same  out  faithfully.  After  the  mortgage  had  once  taken 
effect,  it  became  irrevocable  and  its  operation  could  not  be  affected 
by  any  subsequent  act  of  the  mortgagee,  by  way  of  repudiation, 
ill  discharging  the  lands  from  the  lien  of  the  mortgage,  or  in  any 
other  way  impairing  the  rights  of  his  warda  Wallace  v.  Berdell, 
^7  N.  Y.,  25.  The  question,  therefore,  as  against  the  appellant, 
Orange  L.  Tozier,  is  not  difficult  of  solution  upon  the  merits  of 
the  transaction. 

A  point,  however,  is  made  by  his  learned  counsel,  that  the 
remedy  adopted  in  this  case  was  not  the  correct  one ;  that  the 
plaintiflf  should  have  made  a  demand  upon  the  trustee  that  he 
foreclose  the  mortgage,  or  failing  in  that,  that  heshould  be  called 
to  an  account,  and  should  be  required  to  pay  only  the  difference 
between  the  sum  that  he  had  apparently  deprived  the  cestuis  que 
trust  of,  and  the  actual  moneys  expended  by  him  in  their  behalf. 
But  we  cannot  follow  their  lead  in  the  direction  of  this  argument 
It  would  be  an  expression  of  a  fatuous  confidence  to  expect  that 
this  trustee,  after  having  discharged  of  record  the  mortgage  which 
he  held  in  trust  for  infants,  thus  violating  to  the  full  extent  of  his 
ability  the  trust  imposed  in  him,  should  himself  be  entrusted  by 
the  court  with  the  duty  of  restoring  the  mortgage  to  its  proper 
record,  and  of  vindicating  the  integrity  of  the  trust  which  he  had 
so  wantonly  violated.  The  case  must,  therefore,  be  treated  in 
respect  to  the  remedy  on  the  theory  that  the  trustee  has  no  dis- 
position, and  under  the  circumstances  no  power,  to  repair  the  in- 
jury to  his  wards  which, he  has  deliberately  wrought,  and  the  case 
must  he  permitted  to  proceed  against  hini  in  invitum. 

In  respect  to  the  appeal  taken  by  the  Buffalo  Savings  Bank,  a 
different  question  is  presented.     The  provision  for  the  payment 
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-of  the  principal  of  the  trust  mortgage  waa  sufficient,  in  our  judg- 
anent,  to  put  any  person  examining  the  records  upon  inquiry,  and 
•on  such  inquiry  tne  fact  would  have  been  easily  ascei-tained,  even 
though  imperfectly  disclosed  in  the  mortgage  itself,  that  the 
minors  would  arrive  at  their  majority,  respectively,  at  the  very 
•dates  when  these  several  sums  of  pnncipal  were  made  payable. 
The  learned  referee  has  charged  this  appellant  with  such  con- 
structive notice  of  the  terms  oi  this  trust  mortgage,  and  with  con- 
structive notice  of  the  irregularity  of  its  discharge,  placing  his  de- 
cision mainly  upon  the  case  of  McPherson  v.  Rollins^  107  N.  Y., 
516  ;  12  St  Kep.,  488.  In  that  case,  a  person,  for  tlie  purpose  of 
making  a  provision  for  his  daughter  and  two  grandchiidi*en,  con- 
veyed to  his  daughter  certain  lands,  and  received  from  her  a 
mortgage  back  thereon  which  stated  that  it  was  given  as  security, 
among  other  thin^,  for  the  payment  to  him,  or  to  the  general 
guardian  of  the  plaintiff  in  that  action,  one  of  thegrand-dauehters, 
of  the  sum  of  fifty  dollars  annually,  for  the  benefit  of  4ihat  plaintiff 
until  she  should  arrive  at  the  age  of  fifteen  years,  and  thereafter 
the  sum  of  one  hundred  dollars  until  she  should  arrive  at  the  age 
of  twenty-one  years.  Both  instruments  were  recorded.  The 
mortgagee  thesreafter,  and  without  consideration,  executed  a  cer- 
tificate of  the  satisfaction  of  the  mortgage,  which  was  recorded, 
^nd  a  memorandum  was  made  in  the  mai^n  of- the  record  of  the 
mortgage  to  the  effect  that  is  was  discharged  of  record.  Subse- 
quently the  lands  were  conveyed  for  a  full  and  valuable  con- 
sideration to  a  grantee  who  had  no  actual  notice  of  the  execution 
of  the  trust  moitgage.  In  an  action  to  foreclose  that  mortgage, 
which  had  actually  been  discharged,  it  was  held  that  a  valid  and 
irrevocable  trust  was  created  by  it,  and  as  the  same  had  in  no  way 
been  renounced  by  the  cestui  que  trusty  the  discharge  was  in  con 
iravention  of  the  trust  and  consequently  void.  It  was  there  fur- 
ther held  that  the  grantee  'was  chargeable  with  notice  that  the 
plaintiff  had  a  beneficiary  intei-est  under  the  mortgage,  and  the 
satisfaction  thereof  was  an  act,  not  in  the  execution  of  the  trust, 
but  beyond  the  power  of  the  trustee  to  perform. 

Danforth,  J.,  in  delivering  the  opinion  of  the  court,  said : 
^*The  important  inquiry  before  the  referee  was  whether  the  de- 
fendants had  any  notice,  actual  or  constructive,  of  the  plaintiff's 
rights,  or  of  the  character  in  which  Deming  held  the  mortgage. 
Bus  finding  that  they  had  no  actual  notice  reduces  our  inquiry  to 
the  effect  of  the  recording  act  As  intending  purchasers,  they 
must  be  presumed  to  investigate  the  title  and  to  examine  even 
deed  or  instrument  forming  a  part  of  it,  especially  if  recorded. 
They  must,  therefore,  be  deemed  to  have  known  every  fact  dis. 
closed,  Acer  v.  WesicoU^  46  N.  Y.,  384,  and  every  other  fact  which 
an  inquiry  suggested  by  those  records  would  have  led  up  to. 
Thus  tney  are  plainly  chargeable  with  notice  of  the  mortgage  and 
of  all  the  facts  of  wlTich  the  mortgage  could  inform  them." 

The  last  named  cause  was  tried  before  the  venerable  jurist,  the 
late  Addison  Gardiner,  and  was  the  last  important  case  decided 
by  him :  and  of  his  opinion,  then  delivered,  which  has  been  f ur- 
St.  Rep.,  Vol.  XLIV.        88 
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sished  to  us  and  upon  which  his  decision  in  that  case  was 
affirmed  by  this  court,  it  is  not  too  much  to  say  that  in  grasp  of 
facts  and  of  law,  and  in  its  vigorous  judicial  style,  it  shows  no 
diminution  of  those  rare  judicial  powers  exhibited  by  him  in  his 
first  opinion,  delivered  thirty-five  years  before,  contained  in  the 
first  appeal  in  the  first  volume  of  the  Court  of  Appeals  Reporta 
Inasmuch  as  that  opinion  has  never  found  its  way  into  the  re- 
ports, and  as  it  expresses  accurately  our  views  of  the  case  now 
Dcfore  us,  a  quotation  from  it  may  not  be  deemed  out  of  place. 
Judge  Gardiner  said :  "  The  next  important  question  presented  is 
whether  these  defendants  had,  at  the  time  of  their  purchase,  con- 
structive notice ;  or  what  is  the  same  in  effect,  notice  to  put  them 
on  inquiry  as  to  the  trust  in  question.  The  leading  puipose  of 
the  recording  acts,  it  is  supposed,  was  to  enable  purchasers  of 
real  estate,  and  those  having  liens  upon  it,  to  protect  themselves 
and  the  public  against  the  frauds  of  previous  owners  and  the 
claims  of  subsequent  purchasers  and  incumbrancers,  by  spreading 
upon  the  records  of  the  appropriate  county  a  statement  of  their 
respective  claims  or  their  discharge,  which  should  constitute  a 
notice  to  all  persons  obtaining,  or  seeking  to  obtain  an  interest  in 
the  lands  designated  of  the  matters  contained  in  such  statement 
These  acts,  as  construed  by  our  courts,  require  due  vigilance  upon 
the  part  of  those  giving  this  notice  and  of  those  affected  by  it.  The 
one  must  record  his  claim  and  the  other  search  for  it  with  all  reason- 
able expedition  and  thoroughness.  JBeilbrun  v.  Hammond,  13  Hun^ 
479;  Viele  v.Judson,  82  N.Y.,  82,  and  cases ;  Ely  v.&< field,  85  Barb., 
830.  In  the  case  last  cited,  the  mortgage  had  been  assigned  but  the 
assignment  was  not  recorded;  then  the  mortgage  was  discharged  by 
the  only  person  apparently  authorized  to  secure  payment,  and  the 
discharge  duly  recorded ;  due  search  disclosing  no  defect  in  the 
title,  a  purchaser  in  good  faith  relying  upon  the  di.<charge  was 
protected  against  the  claim  of  the  "^assignee  and  the  lien  ^f  the 
mortgagee.  In  Viele  v.  Jvdson,  supra,  the  assignment  was  first 
recorded  and  the  mortgagee  subsequently  executed  a  discjiarce 
which  was  also  recoraM;  the  purchasers  relied  upon  the  dis- 
charge without  search  for  the  assignment;  held,  that  the  record 
whicn  showed  the  discharge  showed  also  its  invalidity.  The 
same  doctrine  for  like  reasons  is  affirmed  in  13  Hun.  In  view 
of  these  decisions  what  is  the  situation  of  these  parties  ?  The 
mortgage  of  the  14th  of  July  was  duly  recorded  with  the  deed  to 
whicn  it  referred,  and  through  which  the  Rollins  derived  title  to 
these  premises.  The  mortgage  declared  the  trust,  the  power  of  the 
trustee,  the  age  of  the  cestui  que  trust,  and,  consequently,  the  ina- 
bility of  the  trustee  to  discharge  the  investment  in  their  favor 
and  that  of  the  infants  to  sanction  such  change  even  if  desirable  7^* 
(Citing  authorities.)  "  Having  given  public  notice  of  the  claim 
of  their  children  on  the  records  in  the  clerk's  office,  those  who 
acted  in  their  behalf  had  done  all  in  their  power  to  protect  their 
interest  and  secure  the  public  against  the  fraud  of  former  owners 
and  mortgagees.  The  Kollins,  on  the  other  band,  had  concluded 
their  purchase  without  causing  a  personal  examination  to  be  madei 
They  undoubtedly  beKeved  they  had  secured  a  good  title,  a  be-^ 
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lief  induced  mainly  by  their  confidence  in  those  with  whom 
they  dealt,  and  partially  confirmed  by  a  defective  search,  pro- 
cured by  Mr.  Janes  and  shown  to  them,  in  which  the  Gray  and 
Stevens  mortgages  of  the  14th  of  July  Were  omitted  as  though 
never  executed  or  recorded.  Such  an  omission  from  a  paper 
purporting  to  give  a  history  of  matters  affecting  the  title  to  lands, 
gathered  from  the  records,  was  erroneous  and  misleading.  It 
seems  in  this  case  to  have  been  exceptional  also,  since  a  subse- 
quent mortgage  to  one  Allen,  although  discharged,  is  noted  and 
the  facts  stat^  as  they  should  be.  The  notion  that  a  discharge 
expunges  the  mortgage  and  leave  the  record  tabula  rasa  is  ab- 
surd. The  record  always  remains,  but  whether  as  evidence  of 
an  existing  lien  or  not  will  depend  upon  the  character  of  the  cer- 
tificate and  the  authority  of  the  person  assuming  to  execute  it 
In  this  case,  the  whole  record,  if  ailigently  examined,  would  dis- 
close the  trust,  the  age  of  the  beneficiaries,  and  that  Deming  as 
their  trustee  could  not  discharge  the  lien  of  the  mortgage  to  the 
prejudice  of  minor  children;  while  he  possessed  full  power  in 
that  respect  as  to  his  own  annuity. 

"  As  m  Viek  v.  Judson,  supray  the  record  which  showed  the  dis- 
charge, if  followed  out,  would  prove  its  invalidity.  The  records 
invited  investigation,  the  discharge  pointed  directly  to  the  record 
of  the  mortgage,  book  and  page ;  and  that  record  in  turn  by  the 
memorandum  upon  it  referred  back  to  the  certificate.  The  in- 
quirers had  only  to  read  and  learn  all  that  was  necessary  for  their 
protection.  The  defendants  failed  to  do  this  ;  and  between  these, 
parties,  both  innocent,  which  shall  suffer  ?  The  daughters,  who 
used  every  measure  permitted  by  law,  with  more  than  ordinary 
diligence,  to  apprise  these  purchasers  of  the  trust  in  their  favor; 
or  the  defendants,  who  neglected  all  the  usual  precautions,  and 
risked  their  investment  upon  such  outside  information  as  could  be 
obtained  without  expense  or  trouble?" 

We  think,  therefore,  that  the  referee  did  well  to  follow  the  de- 
cision of  Mcpherson  v.  Rollins^  and  that  such  authority,  under  the 
facts  disclosed,  leads  to  an  affirmance  of  the  judgment  entered 
upon  his  report 

In  respect  to  the  appeal  by  the  defendant.  Orange  L  Tozier, 
from  the  order  grantmg  an  additional  allowance  of  costs  under 
§  3263  of  the  Code  of  Civil  Procedure,  on  the  ground  that  the 
case  was  difficult  and  extraordinary,  it  appears  from  the  referee's 
report  that  the  value  of  the  subject-matter  involved  in  this  action 
was  $1,323,  being  the  amount  due  on  the  mortgage,  and  that,  con- 
sequently, the  amount  of  one  hundred  dollars  was  slightly  exces- 
sive of  the  limitation  of  five  per  cent  imposed  by  the  statute. 
It  was  the  duty,  we  think,  of  the  appellant's  counsel  to  raise  this 
question  at  the  special  term,  whicn  he  failed  to  do.  It  appears 
by  the  order  entered  that  the  only  objection  made  to  the  applica- 
tion for  an  additional  allowance  of  costs  was  that  the  plaintiffs 
were  not  entitled  to  any  additional  allowance.  A  rigid  applica- 
tion of  the  rule  would  lead  us  to  an  affirmance  of  this  order,  upon 
the  ground  that  the  act  of  the  appellants  at  the  special  term  prob- 
ably led  the  court  into  the  error  of  allowing  too  much  under  this 
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section  of  the  Code.  But  our  modification  of  the  order  ought  not, 
under  the  circumstances,  to  affect  the  (question  of  costs  of  diis. 
appeal.  This  order  is  modified  bj  allowing,  instead  of  one  hun- 
dred dollars,  the  sum  of  sixty-six  dollars  and  fifteen  cents,  and  as- 
so  modified,  affirmed. 

Judgment  and  order  appealed  from  affirmed,  with  costs,  except 
the  order  for  an  additional  allowance  of  costs  is  modified  so  as  u> 
reduce  such  allowance  from  one  hundred  dollars  to  sixty-six  dol- 
lars and  fifteen  cents. 

Dwight,  P.  J.,  and  Lewis,  J.  concur. 


Abbib  H.  Hoffman,  App'lt^  v.  John  D.  Hoffman,  Resp't 

(Supreme  Court,  General  Term,  Fifth  Department,  FUed  April  IS,  1899.) 

1.  EsTOPPBL— Working  land  on  shares— Assbrting  Trnjc. 

An  agreemeot  to  work  land  on  shares  contained  the  following :  "  The- 
first  party  (ihe  defendant),  is  to  occupy  the  upper  house,  and  is  to  have  the^ 
use  of  the  garden,  and  also  his  firewood  for  one  year  of  such  timber  as  i»- 
down,  dead,  or  decaying."  In  suounary  proceedings  to  remove  the  tenant, 
the  answer  alleged  that  defendant  owned  the  house  and  garden  above 
mentioned,  claiming  an  oral  transfer  of  the  same  to  him  by  his  father.. 
Held,  that  defendant  was  not  estopped  from  asserting  his  title  bv  his- 
entering  into  said  agreement,  as  the  conventional  relation  of  landlord  and 
tenant  did  not  exist. 

3.  Same.— EviDKNCB— CoDB  Civ.  PRd.  §  829. 

In  such  case  defendant's  wife  was  allowed  to  testify  as  to  a  conversadoift 
heard  between  the  defendant  and  his  father,  in  reference  to  the  property  ia 
question,  in  which  she  took  no  part,  and  also  as  to  the  original  transactioa 
between  her  husband  and  his  father.  Hetd,  incompetent  under  g  829  of 
the  ('ode,  and  its  admission  sufficient  error  to  cause  tne  reversal  of  a  judg- 
ment for  defendant. 

Appeal  by  the  plaintiff  from  an  order  made  by  tbe  special 
county  judge  of  Cayuga  county,  entered  May  9,  1891,  dismissing: 
the  petitioner's  petition  in  summary  proc^dings  to  remove  ai^ 
alleged  tenant  after  a  trial  before  him  with  a  jury,  and  a  verdict 
rendered  by  the  jury  in  favor  of  the  defendant 

Jamea  Wright^  for  app'lt ;  A.  J.  Parker^  for  resp't. 

Macomber,  J. — This  proceeding  was  instituted  by  the  plaintiff 
under  §  28  of  2  R  S.,  513,  as  amended  by  chap.  471  of  the  Law* 
of  1874.  This  amendment  was  made  so  that  the  statute  would 
apply  to  croppers  or  persons  working  land  on  shares. 

The  agreement  upon  which  the  plaintiff  relies  was  made  the 
11th  day  of  March,  1890,  between  her  and  the  defendant  By  its 
terms  the  defendant  agreed  properly  to  till  and  plow  the  lands  of 
the  plaintiff,  which  were  descnoed  as  being  situated  in  the  town 
of  Conquest,  on  lot  17,  except  a  certain  portion  of  that  lot  which 
had  been  sown  to  wheat  and  certain  meadow  lands.  The  agree- 
ment set  forth  particularly  the  proportion  in  which  the  crops  raised 
should  be  divided  between  the  partiea  There  was  in  this  writing 
the  following  clause:  "The  first  party  (the  defendant^  is  to 
occupy  the  upper  house,  and  is  to  have  the  use  of  the  garaen  and 
also  nis  fire  wood"  for  one  year  of  such  timber  as  is  down,  dead  or 
decaying,"  etc 
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The  answer  was,  in  substance,  a  denial  of  the  allegation  of  the 
petition  that  the  plaintiff  owned  all  of  the  lands,  and  it  alleged 
that  the  house  where  the  drfendant  lived,  together  with  about  two 
acres  of  land  used  as  a  garden,  belonged  to  him.  No  question 
seems  to  be  involved  on  this  appeal  touching  any  part  of  lot  17, 
except  this  house  and  garden. 

The  right  of  the  defendant  to  retain  possession  of  this  property 
is  based  upon  an  alleged  oral  transfer  of  the  land  to  him  by  his 
father  twelve  or  thirteen  years  ago,  long  prior  to  the  execution  to 
the  plaintiff  of  the  deed  under  which  she  olaima  Evidence,  much 
of  it  of  a  very  inconclusive  character,  was  given  upon  the  trial, 
designed  to  show  that  the  defendant's  father  offered  to,  and  did 
propose  to  him  that  he  should  build  a  house  upon  the  land  in 
question,  and  occupy  and  have  it  as  his  own ;  ana  that  thereupon 
uie  defendant  went  mto  possession,  and,  largely  through  his  own 
personal  efforts  and  those  of  his  wife,  constructed  the  house,  there 
having  been  paid  for  carpenter  work  by  the  father  a  sum  not 
much  exceeding  one  hundred  dollars.  Other  testimony  was 
offered  to  the  effect  that  the  defendant's  father,  after  this  time, 
stated  to  sundry  persons  that  the  property  belonged  to  the 
defendant 

It  is  contended  by  the  appellant,  however,  that  the  defendant 
is  conclusively  estopped  by  the  agreement  which  he  entered  into 
with  her  thereafter  to  dispute  the  plaintiff's  title  to  the  whole  of 
this  land.  It  is  true  that  the  clause  of  the  agreement  above 
Quoted  has  a  tendency  to  lead  one  to  the  conclusion  that  the  de- 
fendant did  not,  at  the  time  of  the  execution  of  the'  agreement, 
rely  upon  the  title  to  the  house  and  garden  which  he  now  seta 
up,  1  et  we  are  unable  to  say  that  the  entering  into  that  agree- 
ment worked  such  an  estoppel  against  him  as  to  preclude  him  from 
asserting  his  true  title  notwithstanding  the  existence  of  that  agree- 
ment Where  the  relation  of  landlora  and  tenant  exists,  the  pos- 
session of  the  tenant  is  deemed  to  be  the  possession  of  the  landlord* 
Code  of  Civ.  Pro.,  §  373.  But  it  is  only  in  cases  where  the  con- 
ventional relation  of  landlord  and  tenant  exists  that  the  tenant  is 
deemed  to  be  estopped  to  allege  against  the  landlord  his  own  right 
of  possession  under  a  title  adverse  to  the  former.  The  principle 
finds  its  origin  in  the  fact  that  the  lessee  conclusively  acknowl- 
edges title  in  his  landlord  when  he  accepts  a  lease  of  the  property 
with  an  agreement  to  pay  rent  thereior ;  but  it  does  not  exist 
where  such  conventional  relation  of  landlord  and  tenant  does  not 
exist,  as  in  the  case  now  before  us.  Sands  v.  Hughes,  53  N. 
Y.,  287. 

While,  therefore,  the  clause  above  mentioned  contained  in  this 
contract,  the  whole  of  which  was  showji  to  have  been  actually  writ- 
ten by  the  defendant  himself,  is  a  strong  circumstance  against  the 
defendant's  present  contention,  yet  it  does  not  appear  to  be  a  con- 
clusive legal  obstacle  to  the  defense  which  has  been  set  up  in  the 
answer. 

An  error,  however,  was  committed  upon  the  trial  which  we 
think  must  lead  to  a  reversal  of  the  order  appealed  from.  The 
defendant's  wife,  Nancy  M.  Hoffman,  was  callea  as  a  witness,  and 
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under  suitable  objection  and  exception  was  permitted  to  testify 
that  she  heard  a  conversation  between  the  defendant  and  Matthias 
Hoffman,  the  defendant's  father,  in  reference  to  this  property,  in 
which  she  says  she  took  no  part  She  then  proceeded  to  give 
testimony  to  the  original  transaction  between  her  husband  and  his 
father,  which  must  have  had  some  influence  upon  the  determina- 
tion of  the  jury.  This  court  has  already  decided  in  the  case  of 
Mwin  v.  JSrwin,  54  Hun,  166 ;  S.  C,  26  St  Rep.,  759,  that  such 
evidence  was  incompetent  under  §  829  of  the  Code  of  Civ.  Pro., 
and  that  its  admission  was  sufficient  error  to  lead  to  the  reversal 
of  the  judgment 

Adherence  to  that  authority  leads  us  to  the  conclusion  that  this 
evidence  adduced  before  the  learned  special  county  judge  was  in- 
competent, and  that  for  such  error  there  should  oe  a  revei-sal  of 
the  order  and  a  new  triaL 

Order  of  the  special  county  judge  of  Cayuga  county  reversed, 
and  a  rehearing  had  before  him,  with  costs  of  this  appeal  to  abide 
the  event 

DwiGHT,  P.  J,,  and  Lewis,  J.,  concur. 


Henry  Weill,  Resp't,  v.  Charles  J.  Close,  App'lt 

(Supreme  Court,  General  Term,  Mfth  Departmera,  Filed  April  IS,  2899,) 

Bills  and  notes— CoNsmsRATioN  ezecutobt— SuBSTrrunoN. 

Where  the  consideration  in  a  writteif  agreement  is  executory,  the  parties 


may  substitute  for  such  consideration  anv  new  obligation,  and  if  the  f 

is  carried  into  effect,  it  has  the  same  binding  force  as  though  the  origiiud 
consideration  was  paid  or  discharged. 

Appeal  hj  the  defendant,  Charles  J.  Close,  from  a  judgment 
entered  in  Erie  county,  October  9,  1891,  on  the  verdict  of  a  jury 
directed  bv  the  court  at  the  circuit,  in  favor  of  the  plaintiff  against 
the  defendfant,  for  the  sum  of  $1,015.30. 

Simon  Fleischmannj  for  appUt ;  Moses  ShirCj  for  resp't 

Macomber,  J. — This  action  was  upon  a  promissory  note  execu- 
ted by  the  appellant  Close,  as  maker,  to  one  Joseph  feork,  and  by 
the  latter  transferred  to  the  plaintiff. 

No  question  is  made  but  that  the  plaintiff  has  no  other  rights 
in  the  premises  as  holder  of  the  aote  than  were  possessed  by  Jo- 
seph Bork,  the  payee.  The  note  was  given  in  renewal  of  a  pre- 
vious note  of  like  amount  between  the  same  parties.  The  con- 
sideration of  the  original  note,  as  well  as  of  the  renewal,  was  the 
first  instalment  or  payment  upon  a  contract  for  the  sale  of  land 
entered  into  by  Bork  with  the  defendant  Close.  The  land  which 
was  particularly  contracted  for  by  the  defendant  Close,  had  been 
in  fact  conveyed  by  the  plaintiff,  to  whom  the  contract  had  been 
assigned,  to  another  person  than  the  defendant  Close  and  upon 
this  ground  it  is  claimed  that  there  was  a  failure  of  consideration 
for  the  note,  and  that  consequently  this  action  cannot  be  main 
tained.  No  intervening  rights  of  third  persons  appearing,  this 
contention  would  be  quite  conclusive  if  it  expressed  the  whole  of 
the  case.     But  after  the  execution  of  the  contract,  and  after  the 
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maturity  of  the  note,  an  arrangement  was  entered  into  between 
the  defendant  Close,  one  Sniggs  and  one  Kendall,  by  which  certain 
portions  of  the  lands  contracted  for  with  Bork,  and  which  had 
been  turned  over  to  the  plaintiff,  and  which  were,  by  the  original 
contract  to  be  conveyed  to  Close,  were  in  fact  directed  to  be  con- 
vey^ to  Sniggs.  It  is  true  that  this  arrangement  was  oral,  but  it 
was  followea  by  an  actual  conveyance  made  by  the  plaintiff  to 
Sniggs,  under  circumstances  which  indicated  a  direction  by  the 
defendant  Close. 

It  is  ai^ed  by  the  counsel  for  the  appellant  that  as  neither 
Bork  nor  Weill  was  ever  a  party  to  this  oral  contract,  the  same 
was  void,  and  that  the  conveyance  by  the  plaintiff  of  the  land  to 
Sniggs  was  not  in  pursuance  of  any  valid  contract  In  this  propo- 
sition we  cannot  concur  with  counsel.  The  evidence  is  entirely 
satisfactory  to  the  effect  that  the  plaintiff  made  the  conveyance  to 
Snigss  of  these  lands,  which  were  originally  contracted  to  be  con- 
veyed to  the  defendant,  in  pursuance  of  the  oral  arrangement 
made  between  Close,  Sniggs  and  Kendall. 

It  appears,  therefore,  that  the  original  consideration  of  the  note 
was  executory  in  its  nature,  and  tnat  any  other  consideration 
might  be  substituted  therefor  by  arrangement  of  the  parties.  It 
is  a  case  of  a  substituted  consideration.  Where  the  consideration 
in  a  written  agreement  is  executory,  the  parties  may  substitute 
for  such  consideration  any  bew  obligation ;  and  if  the  same  is 
carried  into  effect,  as  was  done  in  this  case,  it  has  the  same  bind- 
ing force  as  though  the  original  consideration  was  paid  or'  dis- 
charged. 

If  this  view  be  correct,  it  follows  that  the  judgment  appealed 
from  should  be  affirmed. 

DwiGHT,  R  J.,  and  Lewis,  J.,  concur. 


Jake  Lynch,  Adm'rx,  App'lt,  v.  The  New  York,  Lake  Erik 
&  WESTERii  Railroad  Compa^ty,  Resp't 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  IS,  1899.) 

NeQUOSNCE— RaILBOAPS — ^EVIDENCB. 

In  an  action  for  dama^  an^ainst  a  railroad  company  it  appeared  that 
plaintiff's  intestate  was  killed  while  engaged  in  his  duties  as  a  brakeman 
upon  defendant's  cars;  that  he  had  been  employed  at  such  work  over  two 
months;  that  his  death  was  caused  by  collision  with  the  beams  of  a  bridge 
while  standing  on  the  deck  of  a  box  car;  that  ordinary  cars,  with  a  man 
of  ordinary  height  standing  thereon,  could  pass  under  the  bridge  with 
safety;  that  the  car  upon  which  intestate  was  riding  was  eighteen  inches 
higher  than  the  ordinary  cars,  but  that  intestate  knew  of  this  fact;  that 
the  statute  in  regard  to  warning  signals  had  been  complied  with  by  the  de- 
fendant; and  there  was  nothing  to  obstruct  intestate's  view  of  the  bridge. 
Beld,  that  intestate's  death  was  caused  by  his  negligence,  and  Uiat  the  com- 
plaint was  properly  dismissed. 

Appeal  by  the  plaintiff,  Jane  Lynch,  the  administratrix  of  the 
estate  of  Frank  Lynch,  deceased,  from  a  judgment  entered  in 
Cattaraugus  county,  upon  a  nonsuit  granted  at  the  February 
circuit,  1891. 

F.  E.  Datvd,  for  app'lt ;  J.  0.  Johnson^  for  resp't 
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Macomber,  J. — The  plaintiffs  intestate  was  killed  on  April  8, 
1890,  while  engaged  in  the  duties  of  a  brakeman  upon  the  cars  of 
the  defendant,  at  a  point  about  one  and  one-half  miles  west  of 
West  Salamanca  in  the  town  af  Salamanca,  N.  Y.  The  deceased 
had  been  in  the  employment  of  the  defendant  as  a  brakeman  up 
to  the  time  of  his  deatn  for  a  period  of  two  months  and  eiffht 
days,  and  had  previously  worked  for  the  defendant  as  a  section 
hand  for  three  yeara  His  duties  as  brakeman  were  upon  through 
freight  trains,  except  for  about  three  weeks  next  preceding  the 
time  of  the  accident  which  resulted  in  his  death.  He  came  to  his 
death  when  on  the  deck  of  a  box  car  by  collision  with  the  beams 
of  a  bridge  which  had  been  erected  over  the  railroad  tracks  five 
years  previously.  This  bridge  is  shown  to  have  been  seventeen 
feet  and  ten  inches  in  the  clear  from  the  rail  to  the  under  side  of 
its  timbers.  Ordinary  box  cars,  such  as  were  operated  at  this  time 
by  the  defendant,  with  a  man  of  ordinary  height  standing  thereon 
would  pass  under  this  bridge  without  danger ;  but  the  car  upon 
which  the  intestate  was  riding  at  the  time  was  sixteen  or  eighteen 
inches  higher  than  the  ordinary  box  car,  and  so  high  in  fact  that 
the  plaintiff,  who  is  shown  to  have  been  a  man  five-  feet  and 
five  or  six  inches  in  height,  could  not,  while  standing  upon  this 
car,  pass  safely  under  the  bridge.  The  statute  (Laws  (rf  1884,  chap. 
439),  requiring  the  company  to  erect  and  maintain  warning 
signals  at  every  low  bridge  or  structure  which  crosses  the  railroad 
above  its  tracks,  where  such  warning  signals  may  be  necessary  for 
the  protection  of  employees  on  the  top  of  cars,  from  injury,  had 
been  observed  by  the  defendant,  and  aropping-ropes  or  '*tell-tale«" 
had  been  suspended  over  the  tracks  on  either  side  of  the  bridge 
at  a  distance  of  200  feet  therefrom,  designed  to  warn  brakemen 
of  approaching  danger.  In  this  instance,  however,  the  brakeman 
seems  to  have  passed  to  the  top  of  this  car  for  the  purpose  of  set- 
ting a  brake  to  hold  the  train,  and  actually  mountea  the  car  either 
directly  under  the  tell-tales,  or  very  near  them,  but  on  the  side 
of  them  towards  the  bridge.  It  was  shown  in  the  evidence  that 
this  bridge  was  lower  than  many  other  bridges  of  the  defendant 
on  the  same  section  between  Meadville  and  Salamanca.  The  car 
upon  which  the  deceased  was  riding  was  moving  at  about  fifteen 
miles  an  hour.  There  appears  to  have  been  nothing  to  obstruct 
the  view  of  the  deceasea  nad  he  attempted  to  see  the  stationary 
signals  which  had  been  hung  by  the  defendant  Indeed  a  witness 
called  by  the  plaintiff  testified  that  he  could,  at  a  distance  of  about 
700  feet,  clearly  see  the  deceased  mount  the  car  and  proceed  to- 
wards the  brake,  and  that  there  was  nothing  to  obstruct  his  view, 
and  thus  inferentially  the  view  of  the  brakeman,  of  the  ap- 
proaching danger. 

At  the  close  of  the  plaintiffs  case  in  chief,  on  motion  of  the 
defendant's  counsel,  a  non-suit  was  granted,  obviously,  upon  the 
ground  that  the  plaintiff  had  failed  to  show  negligence  attributa- 
ble to  the  defendant,  or  the  freedom  from  negligence  on  the  part 
of  the  deceased.  Her  counsel  asked  that  the  question  of  the  con- 
struction of  the  bridge,  and  the  use  of  the  unusually  high  box  car, 
should  be  submitted  to  the  jury  as  an  omission  of  auty  on  its  part 
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to  the  deceased.  He  also  asked  to  go  to  the  jur^  upon  the  ques- 
tion whether  the  deceased  was  guilty  of  any  negligence  under  the 
circumstances.  The  exception  to  the  direction  of  the  court  and 
its  refusal  to  submit  these  matters  to  the  jury  raises  the  principal 
question  in  the  casa 

The  proposition  has  so  frequently  been  stated  that  it  may  be 
deemed  to  oe  elementary,  that  when  the  deceased  entered  the  em- 
ployment of  the  defendant  he  assumed  the  usual  risks  and  perils 
of  the  service  in  which  he  was  to  be  engaged,  as  well  as  the  risks 
aad  perils  incident  to  the  operation  of  such  cars  as  were  then  act- 
ually used  by  the  defendant  and  such  others  as  were  proper  to  be 
used  by  it.  Accepting  service  with  the  knowledge  of  tne  character 
and  position  of  the  structure  from  which  the  employee  might  be 
liable  to  receive  injury,  he  could  not  call  upon  the  defendant  to 
make  alterations  to  secure  greater  safety ;  or  incase  of  injury  from 
risks  which  were  apparent  he  could  not  call  upon  his  employer 
for  indemnity.     Gibson  v.  Erie  Ry.  Co.,  63  K  Y.,  452. 

In  that  case  the  plaintiflTs  intestate,  who  was  in  the  employ  of 
the  defendant  as  a  conductor  of  a  freight  train,  while  upon  his  train, 
was  struck  and  killed  by  a  projecting  roof  of  a  depot  building. 
He  was  shown  to  have  been  familiar  with  the  road  at  that  locality, 
and  it  did  not  appear  that  any  change  had  been  made  in  the 
building  or  in  the  road  after  he  entered  upon  his  employment 

In  an  action  to  recover  damages  for  his  death,  it  was  held  that 
the  peculiar  character  of  the  roof,  and  its  near  approach  to  pass- 
ing cars,  was  as  patent  to  the  deceased  as  to  the  defendant's  oihcers 
or  agents,  and  that  the  employee  assumed  the  risk  when  he  entered 
upon  the  employment  and  that  the  defendant  was  not  liable. 

In  the  case  oi  Fitzgei-ald  v.  K  Y.  C  <t  R  R  R  R  Co.,  12  N. 
Y.  Suppt,  982 ;  36  St  Rep.,  755,  it  was  held  that  no  recovery  could 
be  haa  for  injuries  to  a  brakeman  by  striking  against  a  low  bridge 
under  which  his  train  was  passing  in  the  night  time  where  it 
appeared  that  the  brakeman  knew  the  location  of  the  bridge 
and  had  passed  under  it  at  other  times,  and  had  been  cautioned 
against  it,  even  though  warning  signals  had  not  been  erected  at  such 
bridge  as  required  by  §  2,  chapter  439  of  the  Laws  of  1884.  But 
we  are  not  inclined  to  adopt  the  doctrine  of  that  case  in  "its  full 
scope,  as  it  appears'tobe  reported ;  nor  is  it  necessary  to  rely  upon 
the  same  for  the  purposes  of  maintaining  the  judgment  in  this 
case. 

In  WiUiams  v.  R,  L.  <t  W.  R  R  Co.,  116  N.  Y,  628 ;  27  St 
Sep.,  760,  the  plaintiff  was  in  the  defendant's  employment  as  a 
brakeman  upon  a  freight  train.  ^  While  standing  upon  the  top  of 
a  car  he  was  struck  by  a  bridge  over  the  track  and  was  injured. 
He  bad  run  upon  this  train  for  three  weeks,  and  during  that  time 
had  passed  daily  under  the  bridge,  and  frequently  on  top  of  the 
car,  where  he  was  required  to  be  in  the  performance  of  his  duty. 
His  injuries  were  received  in  the  day-time.  The  bridge  was  m 
plain  sight,  and,  knowing  that  the  train  was  about  to  pass  under 
It,  he  turned  his  back  to  it  and  was  going  towards  the  rear  of  the 
car  when  he  was  struck.  It  was  there  held  that  a  refusal  to  non- 
St.  Rep.,  Vol.  XLIV.        84 
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suit  was  error  and  that  the  plaintiff,  had  he  exercised  ordinary 
care  and  observation,  must  have  known  that  the  .bridge  was  not 
of  suffipient  height  to  permit  a  person  to  pass  under  it  standing 
on  the  top  of  a  car.  That  case  seems  to  have  been  decided  irre- 
spective of  any  consideration  of  the  law  relating  to  signals  or 
"tell-tales." 

But  the  principal  question  now  before  us  was  passed  upon  by 
this  court  in  the  case  of  Rock  v.  Betsoff  Mining  Co.,,  40  St  Rep.,  556. 

In  that  case  the  plaintiff,  while  employ^  as  a  brakeman  on 
the  defendant's  railroad,  was  knocked  from  the  top  of  a  box  car 
by  a  trestle  under  which  the  car  was  passing.  The  space  be- 
tween the  trestle  and  the  running  board  of  flie  cars  commonly 
used  was  five  feet  seven  and  one-half  inches,  and  the  plaintiff 
was  five  feet  eight  inches  in  height,  but  by  stepping  off  the  run- 
ning board  to  one  side  of  the  car  the  plamtiff  could  pass  under 
the  trestle  standing  erect  The  car  on  which  the  plaintiff  was  in- 
jured was  higher  than  the  ordinary  by  upwards  ot  a  foot,  leaving 
a  space  of  but  four  feet  five  and  one-half  inches  between  the  run- 
ning board  and  the  trestle.  The  larger  car  bad  been  in  use  to 
some  extent,  to  plaintiff's  knowledge,  for  three  months  before 
the  accident,  and  the  plaintiff  was  familiar  with  the  situation. 
It  was  there  held  that  no  recovery  could  be  had.  In  that  case, 
as  well  as  in  the  one  before  us,  the  plaintiff  knew  of  the  over- 
structure.  He  bad  known  for  some  time  that  there  was  nothing 
to  spare  between  the  running  board  of  the  ordinary  car  and  the 
trestla  He  knew  or  must  have  been  charged  with  knowledge  of 
the  increased  height  of  a  large  car  over  those  in  common  use ; 
for  such  height  was  plainly  to  be  seen  when  the  car  was  brought 
in  juxtaposition  with  other  cars,  as  was  the  fact  in  both  cases. 

The  case  last  cited  seems  to  be  controlling,  so  far  as  this  court 
is  concerned,  of  the  question  presented  by  this  appeal,  and  it 
follows,  therefore,  that  the  judgment  entered  upon  the  nonsuit 
should  be  affirmed. 

DwiGHT,  R  J.,  and  Lewis,  J.,  concur. 


Charlies  J.  Quimby,  Applt,  v.  Edmund  H.  Carhart  et  oLj 

Resp'ts.' 

{CauH  of  Appeal,  Filed  April  f6, 189£.) 

1.  Sale— EvTOENCB. 

For  man  J  years  prior  to  March  6.  1884,  plaintiff  purchased  goods  upon 
his  own  credit  from  defendants  and  shipped  them  to  a  firm  in  Charleston, 
8.  C,  paying  for  them  himself,  beipg  allowed  ten  per  cent  discount  and 
being  reimbursed  by  said  firm  at  the  full  price.  In  an  action  for  goods 
shipped  in  1884  plaintiff  gave  evidence  tending  to  show  that  on  the  5th 
day  of  March  he  settled,  and  notified  them  that  he  would  no  longer  be 
responsible  for  goods  shipped  to  the  Charleston  firm.  This  the  defendants 
contradicted.  Meld,  that  the  jury  could  find  upon  the  evidence  that  the 
goods  were  sold  to  plaintiff,  and  on  his  credit. 

2.  Samb— Charges  UPON  BOOKS. 

The  fact  that  the  goods  were  charged  to  the  Charleston  firm  on  defend- 
ants' books  was  not  conclusive  against  their  claim  that  they  were  actuall j 

»  Affirming  86  St.  Rep..  80;  see  29  id..  279. 
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sold  to  plaintiff,  under  the  evidence  given  by  defendants  tending  to  show 
that  this  was  done  at  plaintiff's  request. 

8.  Samb— Res  adjudicata— Estoppel. 

Subsequent  to  the  sale  defendants  made  a  general  assignment  for  the 
benefit  of  their  creditors,  and  the  assignee  sued  the  Charleston  firm  for  the 
balance  due  on  the  sale  of  said  goods.  Held,  that  plaintiff  could  not  have 
the  benefit  of  the  adjudication  in  that  action,  ajs  he  was  not  a  party  thereto, 
and  that  defendants  were  not  estopped  by  their  statements  or  actions  in 
that  litigation. 

Appeal  from  judgment  of  the  New  York  superior  court,  general 
term,  affirming  judgment  entered  in  favor  of  defendant  upon  ver- 
dict of  a  jury  and  order  denying  plaintiffs  motion  for  new  trial 

William  P.  Fiero,  for  app'lt ;  Ira  D.  Warren^  for  resp*ts. 

Earl,  Ch.  J. — The  sole  question  in  this  case  is  whether  the 
plaintiff  became  legally  bound  to  pay  the  defendants  for  goods 
shipped  by  them  to  a  mercantile  firm  in  Charleston,  South  Caro- 
lina, in  the  year  1884.  He  contends  that  he  stood  at  most  as  a 
guarantor  for  the  payment  of  the  goods ;  and  as  his  agreement 
rested  wholly  in  parol,  he  claims  that  it  was  void  and  not  binding 
upon  him  under  the  statute  of  frauds.  The  defendants,  on  the 
contrary,  claim  that  the  goods  were  sold  to  him  and  shipped  at 
his  request  to  the  Charleston  firm,  and  that,  therefore,  there  was 
an  original  liability  on  his  part  to  pay  for  the  goods.  The  evi- 
dence in  reference  to  the  matter  is  very  conflicting,  and  it  is  quite 
difficult  to  determine  from  it  precisely  what  the  truth  is.  The 
learned  trial  jud^e,  in  his  charge  to  the  jury,  said :  **  I  confess  to 
you  that  the  evidence  is  very  conflicting.  It  is  impossible  to 
reconcile  it  It  is  almost  impossible  to  reconcile  one  witness'  tes- 
timony, some  parts  with  others.  But  such  as  it  is,  you  must  con- 
sider it  and  try  to  come  to  some  conclusion  in  the  matter."  But  the 
issue  between  the  parties  is  greatly  narrowed  by  the  allegation  in  the 
plaintiffs  complaint  that  he  "  was  a  merchant,  and  in  the  habit  of 
purchasing  goods  in  the  city  of  New  York  for  the  southern  mar- 
ket, and  for  many  years  had  purchased  large  quantities  of  goods 
on  time  from  the  nrm  of  Whitford  &  Co.  (the  defendants),  and 
consigned  the  same  for  sale  to  parties  in  Charleston  in  the  state  of 
South  Carolina,"  and  substantially  that  that  course  of  business 
continued  to  March  5th,  1884.  These  allegations  were  admitted 
by  the  answer,  and  there  was  oral  evidence  to  confirm  them.  It 
must,  therefore,  be  taken  as. established  by  the  pleadings  and 
proofs  that  for  many  years  prior  to  the  5th  day  of  March,  1884, 
the  plaintiflE  purchased  goods  upon  his  own  credit  from  the  defend- 
ants and-  shipped  them  to  the  Charleston  firm ;  that  he  paid  the 
defendants  for  such  goods;  that  they  allowed  him  a  discount  of 
ten  per  cent,  from  the  price  of  the  goods ;  that  he  sold  or  con- 
signed the  goods  to  the  Charleston  firm,  and  obtained  reimburse- 
ment from  It,  with  a  profit  of  ten  per  cent  He  claims,  and  gave 
evidence  tending  to  show,  that  on  the  5th  day  of  March  he  went 
to  the  defendants  and  put  an  end  to  that  arrangement ;  that  he 
then  paid  them  the  balance  due  from  him  for  goc3s  thus  sold  and 
shipped  to  the  first  day  of  February,  which,  according  to  the  prior 
arrangement,  was  one  of  the  semi-annual  pay  days,  and  that  he 
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substantially  notified  them  that  he  would  no  longer  be  responsible 
for  goods  shipped  to  the  Charleston  firm.  This  evidence  on  the 
part  of  the  piamtiflE  the  defendants  contradicted  by  evidence  on 
their  part  They  ^ve  evidence  tending  to  show  that  they  did  not 
on  the  5th  day  of  March  receive  any  such  notification  from  the 

ElaintifE,  and  that  the  goods  thereafter  were  shipped  just  as  they 
ad  been  before,  and  under  the  same  arrangement  So  we  think 
the  jury  could  find  upon  the  evidence  that  the  goods  were  sold  to 
the  plamtifiE,  and  upon  his  credit 

The  fact  that  the  goods  were  charged  to  the  Charleston  firm  on 
defendants'  books  is  not  conclusive  against  their  claim  that  they 
were  actually  sold  to  the  plaintifiE.  They  gave  some  evidence 
tending  to  show  that  they  were  thus  charged  upon  the  plaintiffs 
request,  and  that  at  some  subsequent  time  they  were  entered  in 
the  account  against  him  by  an  understanding  betwe^x  the  parties. 
Subsequent  to  the  sale  of  these  goods  the  defendants  made  a 
general  assignment  for  the  benefit  of  their  creditors,  and  the 
assignee  brought  an  action  against  the  Charleston  firm  alleging  a 
sale  to  them  and  seeking  to  recover  from  them  the  amount  due 
after  crediting  upon  the  price  of  the  goods  the  money  deposited 
with  the  defendants  by  the  plaintiff,  wnich  is  now  claimed  in  this 
action.  It  appears  that  the  assignee,  during  the  pendency  of  that 
action,  was  <£scharged ;  that  after  his  discharge  the  further  prose- 
cution of  the  action  was  conducted  for  or  on  behalf  of  the  defend- 
ants, and  that  on  the  trial  of  that  action  they  gave  evidence  tend- 
ing to  show  that  the  sale  of  the  goods  was  directly  to  the 
Charleston  firm.  It  is  quite  clear  that  their  claim  in  that  litiga- 
tion between  the  assignee  and  the  Charleston  firm,  was  inconsistent 
with  the  claim  they  made  upon  the  trial  of  this  action.  But  their 
attitude  in  that  action  does  not  conclude  them  in  this. 

It  is  conceivable  and  possible  that  they  actually  sold  the  goods 
to  the  plaintiflE  and  having  delivered  them  to  the  Charleston  firm 
that  th^  should  seek  to  recover  the  purchase  price  from  that 
firm,  fiut  the  plaintiff  cannot  have  the  benefit  of  the  adjudica- 
tion in  that  action  as  he  was  not  a  party  thereto.  The  attitude  of 
the  defendants  in  that  action  was  a  circumstance  strongly  bearing 
upon  the  issues  in  this  action.  The  doctrine  of  the  election  of 
remedies  does  not  apply,  and  as  to  the  plaintiff  the  defendants 
are  not  estopped  by  their  statements  or  action*  in  the  Charleston 
litigation.  They  may  have  taken  a  false  position  in  that  action. 
But  there  is  no  rule  of  law  prohibiting  them  from  taking  what 
they  claim  to  be  the  true  position  in  this.  What  they  said  and 
did  in  that  action  bears  upon  their  good  faith  and  creoit  in  this, 
and  can  have  no  other  effect,  and  while  it  has  a  strong  tend- 
ency to  bring  discredit  upon  their  contention  in  this  action,  still 
upon  all  the  very  conflicting  evidence  there  remained  questions 
of  fact  for  the  jury,  and  they  having  found  in  favor  of  the  de- 
fendants we  are  concluded  by  their  verdict 

After  the  principal  charge  of  the  trial  judge,  the  defendants' 
counsel  requested  nim  to  charge  the  jury,  "  that  the  allegation  in 
the  complamt  that  this  was  a  purchase  of  goods  from  Carhart, 
Whitforu  &  Co.,  and  the  admission  in  the  answer  that  that  was  a 
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purchase,  is  conclusive  on  that  question,  and  the  jury  cannot  con- 
sider any  other  evidence ;  that  that  is  absolutely  conclusive,"  and 
the  judge  so  charged  The  plaintiflPs  counsel  now  complains  of 
this  charge  as  erroneous.  The  language  of  the'  judge  was  not 
strictly  accui-ate,  and  could  be  so  construed  as  to  embody  error. 
There  was  no  allegation  in  the  complaint  that  the  plaintiff  pur- 
chased of  the  defendants  the  goods  now  in  controversy,  and  the 
judge  could  not  have  meant  that  there  was.  If  he  had  meant 
that,  and  such  had  been  his  construction  of  the  complaint^  he 
should  have  nou-suited  the  plaintiff,  or  directed  a  verdict  for  the 
defendants,  and  nothing  would  have  been  left  for  litigation.  He 
had  previously  stated  accurately  what  the  allegations  of  the 
<x)raplaint  were,  and  both  parties  and  the  jury  must  have  un- 
-derstood  the  charge  to  have  reference  to  the  purchase  of  goods 
before  March  5, 1884,  as  alleged  in  the  complaint  If  the  counsel 
for  the  plaintiff  supposed  that  there  was  danger  that  the  jury 
would  be  misled  by  the  language  used,  he  should  have  asked  to 
have  it  made  more  explicit  The  jud^e  did  not  err  in  his  view 
of  the  law  that  an  allegation  made  m  the  complaint  and  ad- 
mitted in  the  answer  absolutely  concluded  the  parties  in  the 
action. 

The  claim  of  the  plaintiff  that  he  was  in  any  event  entitled  to 
recover  ten  per  cent  upon  the  price  of  the  goods  under  his  con- 
tract with  the  defendants  is  unfounded.  If  he  had  paid  for  the 
goods  and  had  thus  performed  his  contract,  he  would  have  been 
entitled  to  the  allowance.  But  he  did  not  claim  this  ten  per 
'Cent  upon  the  trial.  There  was  no  ruling  upon  it,  and  it  was  in 
no  way  mentioned  there.  He  can,  therefore,  claim  no  relief  in 
reference  thereto  upon  this  appeal. 

This  case  was  so  tried  and  tne  evidence  was  so  confused  and 
conflicting  that  we  do  not  feel  certain  as  to  the  real  merits  of  this 
controversy.  It  was  incumbent  upon  the  plaintiff  here  to  point 
out  some  error  prejudicial  to  him.  In  this  we  think  he  has 
failed,  and  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Eugene  F.  Lethbridge,  Eesp't,  v.  The  Mayor,  etc.,  op  New 

York,  App'lt' 

(Court  of  Appeals,  FOed  J^inU  2S,  1892.) 

1.  Municipal  corporations— Appointmbnt  to  office  whbbb  salary 
defends  upon  special  appropriation. 

Plaintiff  was  notified  on  the  15th  of  Biay,  1886,  bj  the  eommissioner  of 
public  works  that  he  was  promoted  from  the  position  of  laborer,  and  ap- 
pointed clerk  in  the  department  of  public  works,  at  $1,000  per  year,  "  to  be 
paid  from  the  appropriation  for  repairing  and  renewal  of  pipes,  slop  cocks, 
etc.,  salaries."  There  had  been  an  appropriation  for  this  purpose  ot 
$90,000  for  the  year  1887.  bnt  it  was  exhausted  December  81,  1887,  and  no 
appropriation  made  for  1888  and  1889.  He  was  notified  by  the  commis- 
sioner when  the  appropriation  was  exhausted  that  on  that  account  he  was 
suspended.  Notwithstanding  this,  plaintiff  obtained  Judgment  against 
the  city  for  his  salary  for  over  two  years.    Hdd  error. 

!3.  Same. 

When  the  commissioner  made  the  appointment  he  had  in  view  the  pro- 

^  Reversing  39  St.  Rep.,  385. 
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visions  of  law  which  limited  his  power  to  create  an  obligation  against  the^ 
city  beyond  or  in  excess  of  the  sum  specifically  appropriated  for  that  pur- 
pose, and  the  plaintiff  must  be  deemed  to  have  accepted  the  appointment 
with  the  sam^  understanding  and  the  same  limitations. 

8.  Same — Rbhoval — Right  to  a  hearing — Consolidation  act,  §48. 


The  provision  of  the  statute  giving  a  clerk  or  officer  the  right  to  a  hear- 

ig  and  au  opportunity  to  make  an  explanation,  is  wholly  inapplicable  to 

a  case  where  the  removal  was  made  for  the  reason  that  the  appropriation 


Appeal  from  judgment  of  the  New  York  superior  court,  gen- 
eral terra,  amending  judgment  rendered  in  favor  of  plain tiflE  upon. 
a  trial  by  the  court  without  a  jury. 

Sidney  J.  Cowen^  for  app'lt ;  B,  C.  Chetwood^  for  resp^t 

O'Brien,  J. — The  plaintiff  has  recovered  a  judcment  for  sal- 
ary,  at  the  rate  of  $1,000,  per  annum,  for  the  perioa  of  two  years^ 
six  months  and  nineteen  days,  from  the  20th  day  of  January, 
1887.  During  that  period  he  rendered  no  service,  bat  claims  that 
as  he  had  not  been  removed  from  the  position  he  was  entitled  to 
the  salary.  On  the  15th  of  May,  1886,  the  commissioner  of  pub- 
lic works  notified  the  plaintiff,  in  writing,  that  he  was  promoted 
from  the  position  of  laborer  and  appointed  clerk  in  the  depart- 
ment of  public  works,  at  $1,000  per  year,  "  to  be  paid  from  the 
appropriation  for  repairing  and  renewal  of  pipes,  stop  cocks,  etc.^ 
salaries."  There  is  no  dispute  as  to  the  fact  that  the  board  of 
estimate  and  apportionment  in  the  year  1886,  appropriated  for  the 
purpose  above  mentioned  $50,000  for  the  year  1887.  This  appro- 
priation was  exhausted  on  the  81st  of  December,  1887,  except  the 
sum  of  $116.89,  and  no  appropriation  whatever  for  this  purpose 
was  made  for  the  years  1888  and  1889,  so  that  during  the  period 
for  which  the  plaintiff  has  recovered  his  salary,  there  was  no  fund 
available  for  its  payment. 

The  plaintiff  was  not  appointed  to  an  oflSce  \vith  a  fixed  salary 
or  compensation,  but  a  clerkship  in  the  department  of  public 
works.  The  power  of  appointment  and  of  fixing  and  regulating^ 
the  salary  to  be  paid  was  conferred  upon  the  commissioner  and 
the  plaintiff's  employment  was  not  fpr  any  fixed  period  of  time. 
The  nature  and  tenure  of  the  appointment  must  be  governed  by 
the  law  on  that  subject  in  force  at  the  time  it  was  made  and  the 
letter  of  appointment  must  be  read  in  connection  with  the  fol- 
lowing provisions  of  the  consolidation  act: 

"  S  46.  *  *  *  No  expense  shall  be  incurred  by  any  of 
the  departments,  boards  or  officers  thereof,  unless  an  appropria- 
tion shall  have  been  previously  made  covering  such  expense,  nor 
any  expense  in  excess  of  the  sum  appropriated  in  accoraance  with 
law." 

**  §  47.  It  shall  be  the  duty  of  the  heads  of  all  departments  of 
said  city,  and  of  all  boards  and  officers  charged  with  the  duty  of 
expending  or  incurring  obligations  payable  out  of  the  moneys, 
raised  by  tax  in  said  city,  so  to  regulate  such  expenditures  for 
any  purpose  or  object,  that  the  same  shall  not  in  any  one  year 
exceed  tne  amount  appropriated  by  the  board  of  estimate  and 
apportionment  for  such  purpose  or  object ;  and  no  chai^,  claim 
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or  liability  shall  exist  or  arise  against  said  city  for  any  sum  in 
excess  of  the  amount  appropriated  for  the  several  purposea'' 

The  appointment  of  the  plaintiff  was  accompauied  Iby  a  state- 
ment that  his  compensation  was  payable  from  a  specific  appropri- 
ation which  was  then  made.  This  impliedly,  but  necessarily, 
limited  the  term  of  plaintiffs  employment  to  a  period  when 
that  appropriation  was  available  to  pay  the  salary^  The  plaintiff 
must  be  deemed  to  have  accepted  an  appointment  with  full  no- 
tice that  his  salary  was  payable  only  from  a  special  and  desig- 
nated appropriation  and  that  when  this  appropriation  was 
•exhausted  his  employment  should  terminate,  in  the  absence  of 
a  new  appropriation  for  the  same  purpose.  When  the  commis- 
sioner made  the  appointment  he  evidently  had  in  view  the  pro- 
visions of  law  which  limited  his  power  to  create  an  obligation 
4igainst  the  city  beyond  or  in  excess  of  the  sum  specifically  ap- 
propriated for  that  purpose,  and  the  plaintiff  must  be  deemed  to 
have  accepted  the  appointment  with  the  same  understanding  and 
the  same  limitations. 

Whenever,  therefore,  the  appropriation  from  which  the  plaint- 
iff's salary  was  payable  was  exnausted  and  the  authorities  failed 
to  make  a  new  one  for  the  same  purjX)sey  the  commissioner  had 
the  right,  and  it  was  his  duty  to  terminate  the  employment,  to 
the  end  that  a  liability  or  obligation  should  not  accrue  or  be  cre- 
ated against  the  citv  m  excess  of  the  sum  appropriated  for  the 
purpose.  This  is  further  emphasized  by  §  48  of  the  consolida- 
tion act :  "  The  number  and  duties  of  all  ofiicers  and  clerks,  em- 
ployees and  subordinates  in  every  department,  except  as  other- 
wise herein  specifically  provided,  with  their  respective  salaries, 
whether  now  fixed  by  special  law  or  otherwise,  shall  be  such  as 
the  heads  of  the  i-espective  departments  shall  designate  and  ap- 
prove ;  but  subject  also  to  the  revision  of  the  boara  of  estimate 
and  apportionment ;  provided,  however,  that  the  aggr^ate  ex- 
pense thereof  shall  not  exceed  the  total  amount  duly  appropriated 
to  the  respective  departments  for  such  purposes."  The  board  of 
-estimate  and  apportionment  made  no  farther  appropriation  for  the 
payment  of  the  plaintiffs  salary,  and  when  the  money  available, 
at  the  time  of  his  employment,  became  exhausted  the  commis- 
sioner addressed  a  letter  to  him  stating  that,  "In  consequence  of 
an  insufficient  appropriation,  and  a  necessary  reduction  of  force, 
you  are  hereby  suspended  from  the  position  of  clerk  from  this 
ilate."  Whether  this  notice  was  called  a  suspension  or  a  dis- 
missal is  of  very  little  consequenca  It  operated  to  terminate  the 
plaintiff's  employment  and  right  to  salary  from  that  data  The 
contingency  provided  for  in  the  terms  oi  the  plaintiff's  appoint- 
ment and  in  the  law,  namely,  the  exhaustion  of  the  appropriation, 
had  happened  and  the  power  and  duty  of  the  commissioner  to 
terminate  the  employment,  at  least  until  another  appropriation 
was  made,  was  unquestionable,  aird  the  exercise  of  this  power 
furnishes  to  the  plaintiff  no  legal  or  just  ground  of  complaint  It 
may  be  that  undei:  the  operation  of  the  civil  service  rules  the 
plamtiff  might  be  entitled  to  be  restored  to  the  position  when  a 
new  appropriation  was  made,  and  when  it  became  lawful  to  fill 
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the  place  again,  but  his  right  to  draw  any  more  salary  from  the- 
city  ceased  when  the  appropriation  was  expended  and  the  plaititiff 
had  notice  of  it  Donovan  v.  Mayor^  etc.,  33  N.  Y.,  291 ;  McDon- 
ald V.  Mayor^  etc.,  68  id.,  28 ;  Dunphy  v.  Mayor,  etc.,  8  Hun,  482^ 

But  it  is  ui^ed  that  the  plaintiff  could  not  be  dismissed  or  hi& 
right  to  remain  in  the  position  and  draw  the  salary  tenninated 
without  giving  "him  an  onport unity  to  be  heard,  under  the  first 
paragraph  of  §  48  of  the  consolidation  act  The  plaintiff  was 
certainly  informed  of  the  cause  of  his  removfil,  and  the  only  thing 
wanting  in  this  case  to  furnish  a  full  compliance  with  that  section 
is  the  circumstance  that  the  plaintiff  was  not  "allowed  an  c^por- 
tunity  of  making  an  explanation."  The  provision  of  the  statute 
giving  a  clerk  or  officer  the  right  to  a  hearing  and  an  opportunity 
to  make  an  explanation  is  wholly  inapplicable  to  a  case  where  tlie 
removal  was  made  for  the  reason  that  the  appropriation  applicable 
to  the  payment  of  the  salary  has  been  expended.  The  right  to- 
make  an  explanation  in  such  cases  necessarily  implies  that  the 
cause  of  removal  is  to  be  some  dereliction  or  general  neglect  of 
duty,  or  incapacity  to  perform  the  duties,  or  some  delinquency 
affecting  his  general  character  and  his  fitness  for  the  office  or 
place.  The  provision  has  no  application  to  a  case  where  the  in- 
cumbent was  dismissed  for  want  of  funds  or  in  order  to  reduce 
expenses,  and  when  at  the  time  of  the  dismissal  he  has  notice  of 
that  fact  People^  etc.^  v.  Fire  Commissioners^  72  N.  Y.,  445-449 } 
People,  etc.,  v.  Fire  Conirs,  73  id!,  437;  Phillips  v.  Mayor,  dc^ 
88  id.,  245. 

Tlie  supreme  court,  upon  certiorari  to  review  the  action  of  the 
department  of  parks  in  discharging  clerks  without  complying  . 
with  the  re(juirements  of  this  statute,  gave  to  it  a  construction 
which,  we  think,  is  a  just  and  reasonable  one.  The  learned  judge 
who  gave  the  opinion  states  with  great  clearness  the  reasons  for 
the  enactment  of  the  statute,  its  general  policy  and  the  cases  to 
which  it  applies.  "  The  limitation  contained  in  this  statute  is  ia 
the  interest  of  the  public,  which  is  best  promoted  by  keeping  in 
the  service  honest  clerks  who  have  attained  experience  in  their 
employment,  and  besides,  it  is  a  matter  of  justice  to  the  employee 
himself,  whose  summary  displacement  and  the  appointment  of 
another  in  his  place  may  give  rise  to  an  implication  of  infidelity 
or  unskillfulness  on  his  part,  which  an  examination  and  explana* 
tion  might  have  wholly  dispelled 

"  But  no  such  reasons  exist  when  a  clerk  is  discharged  from  the 
public  service  because  the  moneys  appropriated  by  the  body 
charged  with  that  subject  are  insufficient  to  keep  up  the  clerical 
force  to  the  standard  which  had  obtained  when  larger  appropria- 
tions were  made,  or  when  for  such  cause  his  services  are  no- 
longer  needed. 

"The  notice  is  indispensable,  and  an  opportunity  should  be  af^ 
forded  to  the  clerk  to  make  aii  explanation  when  such  explana- 
tion might  prevent  the  proposed  removal. 

"  It  is  quite  evident  that  the  section  applies  only  to  cases  where 
the  removal  is  proposed  to  be  niade  without  just  cause  pereonal 
to  the  party,  or  when  it  is  sought  arbitrarily  and  without  adequate 
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reason,  to  substitute  another  person  in  the  place  o£  oneproposed 
to  be  removed."  People^  etc,  v.  Board  of  Parksj  60  How.  Pr.^ 
130. 

The  cases  of  Gregory  v.  Mayor,  etc.,  113  N.  Y.,  416;  22  St 
Rep.,  703,  and  MnmiU  v.  Mayor,  etc.,  128  N.  Y.,  122 ;  38  St  Rep., 
907,  do  not  applj.  In  both  cases  it  was  held  that  an  incumbent 
of  a  public  office,  suspended  without  cause  but  not  dismissed, 
was  entitled  to  his  salary  during  the  period  of  suspension.  In 
these  cases  the  plaintiff  had  not  been  dismissed  bj  I'eason  of  the 
expiration  of  his  term  of  employment,  or  for  want  of  funds,  or 
upon  a  hearing,  and,  therefore,  they  form  no  guide  in  the  disposi- 
tion of  this. 

The  judgment  of  the  general  and  special  terms  should  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  the  event 

All  concur.  

Cathbrinb  Wynn,  Resp't,  v.  The  Central  Pabk,  North  k 
East  Eiver  R  R  Co.,  AppUt' 

{Court  o/AppeaU,  FOed  ApriUe,  189i.) 

If  BOLIOBNOB— StREBT  CAR  DRnrXR. 

In  an  action  for  injuries  to  plaintiff  sustained  in  a  collision  betweeo 
street  cars,  it  was  sliown  tliat  the  brake  chidn  on  defenckint's  car  broke^ 
while  on  a  down  grade,  and  the  car  ran  down  by  its  own  weight  and  col- 
lided with  another  car  standing  on  the  same  line.  The  driver  remained  at 
his  post  until  within  four  feet  of  the  car  in  front  of  him,  and  then  jumped 
off.  HM,  that  the  judge  erred  in  leaving  it  to  the  jurv  to  determine 
whether  the  car  was  managed  with  the  care  and  skill  which  the  law  re- 
quired, as  there  was  no  such  question  in  the  case;  the  proof  beinj?  over- 
whelminff  that  the  driver  did  eyerything  that  anvone  could  have  done  Uy 
prevent  the  accident  from  the  moment  &e  chain  broke. 

Appeal  from  judgment  of  the  New  York  common  pleas,  gen- 
eral term,  affirming  judgment  in  favor  of  plaintiflE,  entered  upon  a. 
verdict,  and  order  denymg  motion  for  new  trial  on  the  judge's^ 
minutes. 

Henry  Thompson,  for  app'lt ;   Charles  H.  Woodbury^  for  resp^t 

Peckham,  J. — In  his  charge  to  the  jury  the  learned  judge  left  it 
to  that  body  to  determine  whether  the  deiendant  employed  skillful 
servants  on  the  car,  and  whether  the  car  was  managed  by  the  driver 
with  the  care  and  skill  which  the  law  required.  The  defendant 
excepted  to  the  submission  of  the  question  to  the  jury,  whether 
the  driver  managed  the  car  with  that  care  and  skill  required  by 
law,  and  claimed  there  was  no  such  question  in  the  case. 

We  have  looked  through  the  evidence  with  great  care,  and 
have  come  to  the  conclusion  that  the  exception  must  prevail. 

The  case  is  without  a  particle  of  evidence  tending  even  remotely 
to  the  point  that  there  was  the  least  want  of  care  or  skill  in  the 
management  of  the  car  by  the  driver  at  any  time.  On  the  con- 
trary  the  proof  is  overwhelming  and  without  contradiction  that 
the  driver  did  everything  that  any  one  could  have  done  to  pre* 

•  Reversinff  88  8t.  Rep.,  181. 
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vent  the  accident  from  the  moment  that  the  chain  broke.  He 
remained  at  his  post  on  the  front  platform  up  to  the  time  when 
he  waa  within  about  four  feet  of  the  car  in  front  of  him  and  only 
jumped  off  at  the  last  moment,  and  when  to  have  remained  would 
have  resulted  in  his  own  serious  injury,  without  furnishing  the 
least  obstruction  to  the  collision  which  was  imminent  and  which 
happened  within  a  second  or  two  after  he  had  jumped  off.  He 
had  been  driving  cars  for  this  defendant  for  a  year  or  two  prior 
to  this  time,  and  had  been  in  its  employ  sometime  prior  to  that 
period.  The  case  is  without  evidence  tending  to  show  that  he 
was  not  an  entirely  fit  man  for  the  position,  ana  there  is  the  same 
absence  of  any  evidence  tending  to  show  that  he  did  not  use  the 
necessary  and  proper  degree  of 'care  and  skill  at  all  times  on  that 
tripand  up  to  the  time  of  the  collision. 

When,  just^  prior  to  the  breaking  of  the  chain,  he  used  the 
brake  two  or  three  times  to  check  the  speed  of  the  car  on  ac- 
'Count  of  the  driver  of  the  Weiss  beer  wagon  getting  on  the  track 
in  front  of  him,  he  says  he  was  entirely  unconscious  of  using  any 
more  strength  upon  the  brake  than  was  necessary  for  the  pur- 
pose of  accomplishing  his  object  He  says  it  was  not  necessary, 
and  that  he  does  not  remember  that  he  did.  But  even  if  he  did 
use  more  force  than  was  necessary,  there  was  no  want  of  skill  in 
that,  and  if  the  chain  was  as  strong  as  it  was  intended  to  be  and 
the  purpose  of  its  use  called  for,  there  was  no  harm  or  injury  to 
be  apprehended  from  such  use.  It  would  be  improper  to  sub- 
mit the  question  of  lack  of  skill  or  of  negligence  in  the  driver 
based  upon  evidence  that  he  had  used  more  force  in  handling  the 
brake  than  was  absolutely  necessary  to  check  the  speed  of  the  car. 

At  any  rate  there  was  no  evidence  that  he  did  do  so,  and  a 
jury  should  not  be  allowed  to  speculate  or  indulge  in  a  mere 
guess  upon  such  a  matter.  There  must  be  at  least  some  evi- 
'dence  upon  which  the  question  of  a  want  of  skijl  can  be  based, 
and  here  there  was  none. 

The  plaintiff  argues  that  the  driver  should  have  shouted  so  that 
the  employees  upon  the  car  ahead  would  have  heard  him  and 
started  their  car,  and  thus  an  accident  would  have  been  avoided. 
The  occurrence  itself  was  accompanied  with  great  noise  so  as  to 
naturally  attract  attention.  The  counsel  himself  alludes  to  the 
proof  that  there  was  so  much  noise  from  the  runaway  car  as  to 
cause  a  pedestrian  some  ways  off  to  hear  it  and  turn  around  to 
discover  the  reason.  The  case  is  bare  of  any  evidence  that  shout- 
ing would  have  been  of  the  least  service  in  preventing  the  acci- 
dent It  is  also  alleged  that  he  should  have  turned  his  horses 
out  at  right  angles  with  the  rails,  and  thus  have  dragged.the  car 
across  and  thrown  it  off  the  track.  Had  he  done  so  and  suc- 
ceeded in  overturning  the  car,  considering  the  speed  the  earthen 
had,  it  is  quite  likely  that  a  worse  accident  would  have  occurred 
and  that  a  charge  of  unskillful ness  or  negligence  on  the  part  of 
the  driver  would  have  had  much  to  sustain  it  under  such  facts. 
^These  are,  however,  but  the  possible  actions  which  the  counsel 
for  plaintiff  thinks  now  might  have  been  performed  by  ihe  driver. 
There  is  no  evidence  to  show  that  they  would  even  probably 
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have  been  effectual.  He  was  confronted  with  a  sudden  emer- 
gency, and  we  cannot  now  say  that  his  action  was  not  the  best 
that  could  have  been  performed  under  the  circumstances.  Even 
a  failure  to  exercise  the  best  judgment  which  the  case  rendered 
possible  cannot  fairly  be  claimed  as  evidence  of  a  lack  of  care  or 
skill.  We  do  not,  however,  see  any  evidence  that  in  fact  there^ 
was  such  failure. 

The  defendant  contends  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant  to  be  submitted  to  the  jury. 

Tnere  was  a  question  made  as  to  the  sufficiency  of  the 
inspection. 

The  happening  of  the  accident  of  the  nature  proved  in  this  case 
and  with  regard  to  a  pa^^enger  on  J;he  defendant's  car,  was  enougk 
evidence  of  negligence  to  call  upon  defendant  for  some  explana- 
tion. The  witness  who  was  called  to  prove  the  inspection  left 
the  question  in  such  condition  as  to  its  sufficiency,  that  it  was 
proper  to  submit  it  to  the  jury.  The  defendant  proved  by  one  of 
Its  witnesses,  who  had  for  many  yeai-s  been  a  chain  manufacturer,, 
that  in  the  case  of  a  wrought  iron  link  it  was  not  possible  for  the- 
external  appearance  of  the  iron  to  be  without  flaw,  and  yet  a  flaw 
exist  in  the  center;  at  least  he  never  saw  it  in  wrought  iron  and 
he  had  been  in  the  business  for  thirty-eight  years.  As  one  of  the 
links  of  this  wrought  iron  chain  did  in  fact  break  upon  this  occa- 
sion, and  was  lost,  and  as  the  chain  was  comparatively*  a  new  one, 
it  might  be  inferred  that  it  broke  on  account  of  some  defect  or 
flaw  which  would  have  been  revealed  upon  a  more  minute  in- 
spection than  seems  to  have  been  given.  The  inspector  said  he^ 
did  not  on  the  morning  in  question  examine  the  chain  minutely,, 
each  particular  link,  but  he  looked  the  whole  chain  over  and 
tested  its  strength  by  winding  it  up  several  times.  Upon  this 
evidence  we  think  it  was  a  fair  (question  to  be  submitted  to  the 
jury,  whether  in  view  of  all  the  circumstances  in  which  a  car  may 
be  placed  when  running  on  its  ordinary  trips  in  the  city,  a  more  ex- 
tended examination  was  called  for  or  was  indeed  practicable  in  the 
exercise  of  proper  care  and  diligence,  than  was  in  fact  given  to  the 
chain  in  this  instance.  We  do  not  say  the  defendant  was  guilty 
of  negligence  in  this  regard,  or  that  its  inspection  was  insufficient, 
but  we  think  the  question  whether  it  was  or  not  should  be  sub- 
mitted to  the  triers  of  fact. 

Alleged  error  in  regard  to  the  submission  of  the  question  of 
the  sufficiency  of  the  brake  appliance  as  regards  plan  and  method 
is  claimed  by  defendant  The  evidence  seems  to  show  there 
was  no  question  for  the  jury  on  that  subject  The  brake  appli- 
ance seems  to  have  been  of  the  same  kind  as  that  in  general  use 
in  all  horse  railroad  companies,  and  to  have  been  entirely  suffi- 
cient for  its  intended  use  as  to  plan  and  method.  There  is  some 
tloubt  whether  the  court,  in  answer  to  defendant's  request  to 
charge,  did  not  cure  any  error  that  may  have  existed  in  tne  main 
charge  to  the  jury. 

Otlier  errors  are  alleged  as  to  the  admission  and  rejection  of 
evidence,  which  it  is  unnecessary  to  notice,  as  they  may  not  arise 
upon  a  new  trial 
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For  the  erroneoas  subtnissioa  of  the  question  as  to  the  skill  of 
4he  driver  to  the  jury,  the  judgment  must  be  reversed,  and  a  new 
^al  granted,  costs  to  abide  the  event 

AU  concur,  except  Gray,  J.,  not  voting. 


T?HE  People  ex  rel  Michael  G.  Kuhn,  Resp't,  v.  The  Pbotest- 
ANT  Episcopal  House  op  Mercy  of  the  City  of  New 
York,  Applf 

{Cawrt  nf  Appioli,  Filed  AjnH  96, 189t.) 

1.  VAQaANTS— OOICMITIOCNT  OF  CHILD  UHDBR  8IXTBEN— LaWS  1880,  CHAP. 

It  was  intended  by  chap.  858^  Laws  1886,  amending  g  1486  of  the  con- 
solidation  act.  authorizing  the  commitment  of  a  female  to  certain  instita- 
tions  during  minority,  that  the  exact  age  of  the  delinquent  should  be  ascer- 
tained by  the  magistrate,  and  stated  in  the  commitment,  and  when  so 
ascertained  and  stated  it  must  control  in  determining  the  period  of  deten- 
tion, unless  reviewed  and  corrected  by  an  appellate  tribunal  in  the  pro- 
ceeding in  which  the  warrant  was  issued. 

:2.  .Sams. 

The  adjudication  of  a  police  Justice  in  such  a  proceeding  cannot  be  re- 
viewed by  a  writ  of  habeas  carpus  in  the  supreme  court. 
(Andrews  and  Finch,  JJ.,  dissent.) 

Appeal  from  judgment  of  the  supreme  cour^  general  term, 
first  department,  affirming  order  of  special  term  directing  the  re- 
lease and  discharge  of  Josephine  Kuhn  from  the  custody  of  ap- 
pellant and  an  interlocutory  order  overruling  the  demurrer  inter- 
ned  by  the  appellant  to  the  traverse  to  the  return  to  the  writ  of 
tascorpiLS  issued  herein. 
fJJbridge  T.  Oerry,  for  app'lt;  Andrew  Comstock,  for  resp't 

Maynard,  J. — The  relator's  daughter  was,  upon  his  applica- 
tion, committed  by  a  police  justice  in  New  York  City,  January 
13,  1889,  to  the  custodv  of  the  appellant  during  her  minority,  un- 
less sooner  discharged  oy  the  trustees  or  managers  under  chapter 
-858  of  the  Laws  of  1886,  which  amended  §  1466  of  the  Consolida- 
tion Act. 

The  commitment  recited  that  it  had  been  proven  to  the  satisfac- 
tion of  the  maffistrate  by  competent  testimony,  and  by  the  con- 
fession of  the  daughter,  that  she  was  then  of  the  age  of  seventeen 
years  and  had  been  found  associating  with  vicious  and  dissolute 
persons  and  was  willfully  disobedient  to  her  parent  and  guardian 
-and  was  in  danger  of  becoming  morally  depraved.  It  adjudged 
that  the  several  facts  thus  recited  were  trua  On  August  28,  1891, 
the  relator  sued  out  a  writ  of  habeas  corpus  in  the  supreme  court, 
in  substance  alleging  that  bis  daughter  at  the  time  of  her  commit- 
ment was  nineteen  years  of  age;  that  her  minority  terminated 
May  27,  1891,  and  that  she  was,  therefore,  entitled  to  be  dis- 
<;harged  from  the  custody  of  the  appellant  The  return  set  forth 
the  commitment  as  the  cause  of  detention.  The  relator  traversed 
the  return,  averring  that  her  age  was  erroneously  stated  in  the 
commitment ;  that  no  evidence  was  given  before  the  police  justice 

^  Reversing  42  St.  Rep..  420. 
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upon  the  subject  and  that  she  was,  in  fact,  at  the  time  of  the  ap- 
plication for  the  writ  over  twenty-one. 

The  appellant  demurred  to  the  traverse  upon  the  specific  ground 
that  the  proceedings  upon  which  the  commitment  was  based  and 
the  facts  therein  recited  and  adjudged  could  not  be  reviewed  in 
this  manner.  The  demurrer  was  overruled  and  a  hearing  ordered, 
at  which  the  relator  and  a  woman,  who  lived  in  the  same  house 
at  the  time  of  the  daughter's  birth,  testified  that  she  was  born  in 
May,  1870.  The  court  thereupon,  in  an  order  reciting  the  pro- 
<5eedings,  adjudged  that  she  had  attained  her  majority  and  directed 
the  appellant  to  discharge  her  from  custody.  This  order  was 
^dfirmed  at  general  term  and  an  appeal  taken  to  this  court 

We  think  the  demurrer  to  the  traverse  should  have  been  sus- 
tained, the  proceeding  dismissed  and  the  relator's  daughter  re- 
manded to  the  custody  of  the  appellant  The  age  of  the  daughter  was 
41  fact  material  to  the  jurisdiction  of  the  police  justice,  which  he  was 
•expressly  authorized  by  the  statute  to  ascertain,  and  which  he  did 
•determine  upon  proofs  submitted  to  him,  and  his  adjudication  in 
this  respect  cannot  be  questioned  in  this  proceeding.  It  is  not 
denied  that  the  commitment  has  all  the  force  and  effect  of  a  final 
judgment  of  a  court  of  competent  jurisdiction  under  the  provis- 
ions of  the  Code  regulating  tne  procedure  in  habeas  corpus  cases. 
•Code,  §  2016 ;  MaUer  of  Moses,  1  N.  Y.  Or.,  508 ;  Matter  of  Wright, 
•29  Hun,  357 ;  MatUr  of  Donahue,  1  Abb.  N.  C,  1 ;  People  ex  rel 
Tweed  v.  Liscomi,  60  N.  Y.,  559;  People  v.  K  Y,  Juvenile  Asy- 
lum, 12  Abb.  Pr.,  92;  MaUerof  Baker,  11  How.  Pr.,  418:  People 
^ex  reL  Van  Riper  y.  K  Y.  Catholic  Pi'otedory,  106  N.  Y.,  604 ;  11 
^t  Rep.,  155. 

The  degree  of  its  conclusiveness  is  not  affected  by  the  grade  of 
the  tribunal  from  which  it  emanatea  The  rule  has  the  same 
-application  to  the  judgments  of  interior  as  of  superior  courts. 
These  principles  have  been  so  often  enunciated  as  to  become  ele- 
mentary and  their  correctness  and  force  as  general  propositions 
of  law  are  not  disputed  by  the  respondent  But  it  is  insisted  that 
they  are  not  applicable  to  the  point  involved  upon  this  appeal; 
that  they  are  Imiited  to  jurisdictional  facts,  determined  bv  the 
court  which  renders  the  judgment  to  have  an  existence,  and  do  not 
preclude  an  inquiry  into  any  other  matter  which  may  tend  to  show 
that  the  imprisonment  is  unlawful. 

Generally  speaking,  this  is  undoubtedly  true,  but  the  jurisdic- 
tional facts  referred  to  are  not  simply  those  which  must  exist  be- 
fore the  criminal  court  can  lawfully  take  any  cognizance  of  the 
•case,  but  they  include  every  fact  which  the  court  is  authorized  by 
law  to  determine  and  which  it  does  adjudicate  in  rendering  the 
judgment  under  which  the  prisoner  is  detained. 

In  the  present  case,  if  the  police  justice  was  limited  in  deter- 
mining the  age  of  relator's  daughter  to  an  inquiry  as  to  whether 
iihe  was  over  twelve  and  under  twenty-one,  the  question  of  her 
exact  age  would  be  an  issuable  fact  in  any  proceeding  which  might 
be  brought  to  secure  her  release  upon  the  ground  that  her  term 
of  detention  had  exoired.  But  if  it  was  tne  duty  of  the  magis- 
trate to  ascertain  and  determine  her  precise  age,  and  include  it  in 
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the  commitmeDt,  his  determination  can  not  l)e  attacked  in  any 
collateml  proceeding.  Tlie  act  of  1886  expressly  requires  the  age 
of  the  delinquent  to  be  stated.  This  provision  is  not  satisfied  bj 
a  statement  of  a  maximum  and  a  minimum  limit,  between  which 
her  age  may  be  included  and  embracing  a  period  of  nine  years. 
It  contemplates  a  judicial  finding  and  declaration  of  her  exact 
age,  and  impliedly  clothes  the  police  justice  with  the  authority  to 
make  the  necessary  investigation  to  properly  execute  this  statu- 
tory power.  It  was  an  important  fact  to  be  asertained  and  em- 
bodied in  the  judgment  for  the  information  and  guidance  of  the 
reformatory  institution,  to  whose  guardianship  she  was  to  be  in- 
trusted,  and  if  omitted  the  beneficent  object  of  the  law  might  be 
in  a  measure  defeated.  An  institution  like  the  appellant  would 
be  seriously  embarrassed  in  the  regulation  and  administration  of 
its  affairs,  and  in  the  eflScient  conduct  of  its  work,  if  the  record 
of  each  commitment,  which  constitutes  its  authority  for  the  deten- 
tion of  its  inmates,  did  not  disclose  the  age  of  the  delinquent  and 
thus  fix  the  term  during  which  she  could  be  subjected  to  its  whole- 
some restraints  and  influences.  It  cannot  be  expected  to  possess 
the  means  of  successfully  resisting  an  application  of  this  charac- 
ter,  and  it  ought  not  to  be  compelled  to  assume  the  risk  of  an  un- 
lawful detention  if  it  should  nappen  that  the  age  was  not  cor- 
rectly stated  in  the  warrant 

Should  the  claim  of  the  relator  be  upheld,  it  would  follow  that, 
if  the  appellant  detained  any  inmate  after  she  had  actually  arrived 
at  her  majority,  it  would  be  an  unlawful  deprivation  of  her  lib- 
erty, notwithstanding  the  age  given  in  the  commitment  would  in- 
dicate that  the  period  of  restraint  had  not  expired.  We  do  not. 
think  the  legislature  intended  to  place  the  institution  in  a  posi- 
tion of  such  peril 

It  is  important  in  this  connection  to  note  the  changes  in  the  law 
effected  by  the  amendatory  act  of  1886.  The  original  section  of 
the  consolidation  act  authorizing  these  conimitments  was  a  re- 
enactment  of  §  1  of  chapter  409  of  the  Laws  of  1867,  and  was 
especially  crude  and  imperfect  No  proofs  were  required;  no 
formal  adjudication  of  facts  was  necessary,  and  the  contents  of 
the  commitment  were  not  prescribed.  Under  such  a  statute  the 
question  of  the  exact  age  oithe  delinquent  would  always  be  open 
to  inquiry.  Evidently  the  practical  working  of  the  section  was 
not  satisfactory,  and  hence  the  substitute  of  1886  was  adopted, 
which  provided  a  well  defined  method  of  judicial  procedure,  sum- 
mary in  its  character,  but  omitting  no  essential  fact  from  the 
scope  of  its  investigation.  It  may  sometimes  occur  that  through 
mistakes  in  the  proofs  a  person  committed  may  thus  be  made 
subject  to  detention  after  she  has  reached  her  majority.  The 
actual  evil  from  such  a  source,  however,  must  be  slight  in  com- 
parison with  the  confusion  which  would  result  if  these  institutions 
could  be  compelled  at  any  time  to  defend  their  right  to  the  cus- 
tody of  each  inmate  by  the  production  of  proof,  aliunde  the  record,, 
that  she  was  still  in  fact  a  minor. 

It  is  to  be  further  observed  that  if  the  commitment  does  not 
conclude  the  relator  as  to  the  age  of  his  daughter,  the  appellant. 
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will  also  be  at  liberty  to  dispute  it  upon  this  point,  and  to  insist 
upon  detaining  her  after  she  has  reached  her  majority  according 
to  the  statement  of  her  age  in  the  warrant,  by  showing  that  such 
statement  was  erroneoua  and  that  she  was  younger  than  the  age 
-stated  by  one,  two,  or  any  given  number  of  years.  A  construc- 
tion which  will  inevitably  lead  to  such  complications  and  uncer- 
tainties in  the  execution  of  the  law  should  not  be  ado]f)ted  unless 
the  language  employed  imperatively  requires  it 

We  have,  therefore,  reached  the  conclusion  that  it  was  the  in- 
tention of  this  enactment  that  the  exact  age  of  the  delinquent 
should  be  ascertained  by  the  magistrate  and  stated  in  the  commit- 
ment, and  that  when  so  ascertained  and  stated  it  must  control  in 
•determining  the  period  of  detention,  unless  reviewed  and  corrected 
by  an  appellate  tribunal  in  the  proceeding  in  which  the  warrant 
was  issued. 

It  is  not  seen  how.  any  actual  hardship  is  likely  to  result  from 
the  application  of  this  rule.  The  managers  of  the  institution  have 
the  authority  to  discharge  an  inmate  at  any  time,  when  it  shall 
4ippear  that  she  is  not  a  proper  subject  for  their  cara  If  in  any 
•case  it  should  be  shown  to  their  satisfaction  that  a  mistake  had 
been  made  in  the  statement  of  her  age,  and  that  she  was  not  within 
the  statutory  limits,  and  that  no  harm  would  probably  result  to 
her  if  discharged,  we  cannot  doubt  they  would  exercise  this 
power  and  restore  her  to  her  family  and  friends. 

It  is  insisted  that  the  exact  age  of  the  relator's  daughter  is  not 
stated  in  the  commitment  in  this  casa  The  recital  is,  that  on 
January  18,  1889,  the  date  of  the  commitment,  she  was  seventeen 
years  of  age,  and  it  must  be  conceded  that  this  averment  would 
be  consistent  with  a  finding  that  she  was  of  that  age  on  any  day 
in  the  year  terminating  with  that  date,  and  if  the  relator  had 
waited  until  January  13,  1892,  before  instituting  this  proceeding, 
it  might  be  held  that  he  was  not  seeking  to  put  in  issue  any  ma- 
terial statement  in  the  commitment,  ^but  that  question  is  not 
here.  He  is  now  attempting  to  'show  that  she  was  nineteen  on 
the  date  mentioned ;  a  plain  contradiction  of  the  judgment  of  the 
police  justice,  which  is  not  permissible.  Concededly,  the  commit- 
ment is  imperfect  in  this  respect,  but  it  is  not  a  fatal  omission, 
especially  in  view  of  the  savmg  clause  of  the  statute,  which  de- 
clares "that  no  commitment  made  under  this  act,  which  shall  re- 
cite the  facts  upon  which  it  is  based,  shall  be  deemed  or  held  to 
be  invalid  by  reason  of  any  imperfection  or  defect  in  form." 

The  orders  of  the  general  km  special  terms  should  be  reversed 
and  an  order  entered  dismissing  the  proceedings  and  remanding 
the  relator's  daughter  to  the  custody  of  the  appellant. 

AU  concur,  except  Andrews  and  Finch,  JJ.,  dissenting. 


Digitized  by  VjOOQIC 


dbo  Kkw  York  State  Rbporter,  Vol.  44.       [CtApp. 

Frederick   Schneider,    Eesp*t,    v.    The    Second   Avenue 
R  R  Co.  e<  al,  Applta* 

(C&urt  cf  Appeai$,  tiled  April  96, 189$:) 

1.  Neguoenge— Street  railroad  —  Liabilitt  of  dbivxb  APPBOAGHDr& 

RAILROAD   CROSSING. 

It  is  a  fair  question  for  a  jury  to  determine  whether  the  driver  of  a 
horse  car  is  not  guilty  of  negligence  in  approaching  the  croaBtng  of  another 
railroad  track  at  a  rate  of  speed  which  would  not  enable  him  to  stc^  his- 
car  almost  instantly  upon  discovering  another  car  approaching  on  such 
truck.  And  if  he  do  approach  at  sncii  a  slackened  rate  of  speed,  it  would, 
also  be  a  question  for  ttie  jury  whether  he  was  not  guilty  of  negUgent 
conduct  in  attempting  the  experiment  of  crossing  in  front  of  the  other  car^ 
when  to  remain  where  he  was  and  await  its  crossing  would  result  in  ahso* 
lute  safety. 

2.  Same — Evidence— Expert  witness— Inspection  of  cars. 

In  this  action  the  railroad  crossinff  the  line  on  which  plaintiff  was  a  pas- 
senger was  made  a  co-defendant,  plamtiff  claiming-  that  it  hact  insufficiently 
inspected  the  running  gear  of  the  car  which  collided  with  one  upon  which 
he  was  riding.  A  witness  swore  that  the  examination  of  the  cars  testified 
to  have  been  made  by  said  railroad,  that  of  getting  down  ontbehandsaod 
knees  of  the  examiner  and  looking  at  the  gear,  would  not  reveal  a  latent, 
flaw,  and,  upon  cross-examination,  that  striking  with  a  hammer  would  re- 
veal such  a  defect.  He  was  then  allowed  to  testify  that  this  was  not  an 
adequate  way  for  the  examination  of  tbe  gear,  although  an  objection  was 
made  to  the  question  as  calling  for  a  condusion  of  the  witness.  The  wit- 
ness was  then  asked  whether  mis  sort  of  examination  as  described  was  a 
proper  and  adequate  examination,  and  after  objection  and  exception,  waa 
allowed  to  answer  that  it  was  not.  EeM,  error;  that  the  objection  was- 
specific  enough  as  calling  for  the  opinion  of  the  witness  upon  a  non-expert 
subject  and  should  have  been  sustained. 
8.  Same. 

Plaintiff  was  not  a  passenger  of  the  railroad  in  question,  and  whether  ita 
inspection  of  said  car  on  the  morning  of  the  accident  f  ullfilled  the  duty  hi- 
cuml)ent  upon  it  toward  third  parties  was,  under  the  facts  in  this  case,  a 
question  for  the  jury  alone. 

Appeal  from  a  judgment  of  the  New  York  superior  courts 
general  term,  affirming  jud^ent  in  favor  of  plaintiff  against  both 
defendantfe  entered  on  verdict  of  jury. 

Charles  R  Miller  and  Payson  MerriUj  for  appUts ;  O.  WaA- 
bourne  Smith,  for  resp^t 

Peckham,  J. — There  was  ample  evidence  to  submit  to  the  jury 
upon  the  question  of  the  negligence  of  the  driver  of  the  Second 
avenue  car.  He  was  driving  south,  down  the  avenue,  at  the 
ordinary  rate  of  speed,  some  six  miles  an  hour.  The  track  of  the 
Houston  Street  Railroad  Company,  laid  through  Thirty-sixth 
street,  crosses  Second  aveue,  and  the  cars  in  Thirty*sixth  street 
run  only  from  west  to  east 

Upon  the  part  of  the  plaintiff  it  was  shown  by  a  witness  who 
had  made  the  measurements,  that  when  the  Second  avenue  car 
was  sixty -five  feet  north  of  the  north  rail  of  the  track  of  the 
Thirty -sixth  street  road  he  could  see  seventy-four  feet  west  of 
the  intersection  of  the  two  sets  of  tracks,  and  when  forty  feet 
north  he  could  see  140  feet  west,  and  when  thirty-one  feet  north 
he  could  see  west  to  Third  avenue, 

"  Reversing,  in  part,  89  St.  Rep.,  870. 
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He  knew  that  cars  were  liable  to  come  from  the  west  at  any 
time  and  it  would  be  a  question  for  the  jury  whether  he  ought  not 
under  such  circumstances  to  so  reduce  the  speed  of  his  horses  as 
to  have  them  and  his  car  under  immediate  control  in  case  of  any 
■exigency  requiring  him  to  check  instantly  the  speed  of  the  car. 

K  would  seem  to  be  a  fair  question  for  a  jury  to  determine 
whether  the  driver  of  a  horse  car  is  not  guilty  of  negligence  in  ap- 
proaching the  crossing  of  another  railroad  track  at  a  i-ate  of  speed 
which  would  not  enable  him  to  stop  his  car  almost  instantly 
upon  discovering  another  car  approaching  on  such  track.  And 
if  he  do  approacn  at  such  a  slackened  rate  of  speed,  it  would  also 
be  a  question  for  the  jury  whether  he  was  not  guilty  of  negligent 
conduct  in  attempting  the  experindent  of  crossing  in  front  of  the 
other  car,  when  to  remain  where  he  was  and  await  its  crossing 
would  result  in  absolute  safety. 

The  driver  of  the  Second  avenue  car  testified  that  he  did  not 
see  the  approach  of  the  other  car  until  his  horses  were  almost 
upon  the  track  to  be  crossed.  The  evidence  on  the  part  of  the 
plaintiff  shows  that  if  he  had  looked  he  would  have  seen  the  car 
much  earlier.  It  is  not  claimed  he  must  look  only  in  one  direc- 
tion, or  that  he  must  look  first  to  the  west  But  at  some  point 
of  time  when  looking  would  have  disclosed  the  presence  of  the 
other  car  he  ought  to  have  looked,  and  his  rate  of  speed  should 
at  that  time  have  been  such  that,  if  it  appeared  in  the  slightest  de- 
gree dangerous  to  go  ahead,  he  would  have  been  able  to  stop  and 
permit  the  other  car  to  pass  his  own  tracks  in  safety  before  himself 
venturing  to  cross  the  other  tracka  It  may  very  well  be  that  after 
the  driver  of  the  Second  avenue  car  discovered  the  other  car 
approaching  he  did  all  he  could  to  avoid  the  accident,  consider- 
ing his  nearness  to  the  tracks  and  the  rate  of  speed  at  which  he 
was  going.  Upon  the  evidence,  it  was  at  least  a  fair  question  for 
the  jury  to  say  whether  the  driver  of  the  Second  avenue  car  was 
not  negligent  in  not  sooner  seeing  the  other  car,  or  in  driving  so 
fast  that,  when  he  did  discover  it,  the  best  thing  to  be  done  was  to 
endeavor  to  first  pass  the  other  tracks  by  increasing  still  more  his 
rate  of  speed.  The  lives  and  limbs  of  passengers  should  not  be 
hazarded  bv  such  a  practice. 

We  think  there  was  no  error  in  submitting  to  the  jury  the 
question  of  the  negligence  of  the  Second  Avenue  Company.  It 
a  party  by  his  own  negligence  has  placed  himself  in  a  situation  oj 
peril,  and  being  called  upon  in  a  sudden  exigency  to  act,  mistakes 
nis  best  course  through  an  error  in  judgment,  he  is  not  thereby 
relieved  He  is  not  in  such  case  held  for  his  error  in  judgment 
in  failing  to  adopt  the  best  means  of  escaping  from  a  sudden 
peril,  but  he  is  liaole  for  tlie  original  negligence  which  placed  him 
m  such  peril,  provided  that  negligence  appreciably  contributed  to 
the  happening  of  the  accident 

The  judgment  as  to  the  Second  Avenue  Company  defendant 
must  be  affirmed,  with  costs. 

As  to  the  Houston  Street  Company,  defendant,  other  considera- 
tions are  involved. 

St.  Rep.,  Vol.  XLIV.        86 
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One  chai^  of  n^ligence  against  this  defendant  consisted  in  an 
alleged  insufficient  inspection  of  the  running  gear  of  the  defend- 
ant's car.  The  Houston  street  company,  defendant  had  proved 
how  the  inspection  was  made,  and  claimed  it  was  sufficient,  and 
that  the  reason  the  difficulty  in  the  iron  was  not  discovered  was- 
because  it  was  a  latent  defect  or  flaw,  in  regard  to*  which  no  in- 
spection  would  reveal  the  defect,  and  even  if  some  kind  of  an 
inspection  might  have  revealed  it,  the  inspection  as  proved  was 
in  fact  sufficient'  In  order  to  show  negligence  on  the  part  of  this 
company  defendant,  and  to  shift  the  charge  from  its  own  shoul- 
ders, the  Second  avenue  road  called  a  witness  who  swore  that  the 
examination  of  the  cars  testified  to  by  the  Houston  street  com- 
pany defendant,  would  not  reveal  a  latent  flaw.  The  examina- 
tion spoken  of  was  by  getting  down  on  the  hands  and  knees  of 
the  examiner  and  looking  at  the  gear  underneath  the  car.  Upon- 
the  cross-examination  by  the  plaintiff  the  witness  said  that  strik- 
ing the  iron  with  a  hammer  and  sounding  it  and  examining  it 
across  with  a  hammer  would  reveal  such  a  defect  as  existed  in 
this  iron.  It  was  also  claimed  that  the  inspection  proved  was  not 
such  as  was  generally  in  use  by  railroad  companies  in  Novem- 
ber, 1888,  prior  to  this  accident 

The  witness  was  then  asked  the  question  whether  that  was  an 
adequate  way  for  the  examination  of  these  rods.  This  was  ob- 
jected to  as  calling  for  the  conclusion  of  the  witness.  The  ob- 
jection was  overruled  and  the  defendant  excepted.  The  witness 
answered  that  it  was  not  Continuing  the  examination  the  wit- 
ness  was  asked  whether  this  sort  of  examination  as  described  was 
a  proper  and  adequate  examination,  and  after  objection  and  ex- 
ception he  answered  it  was  not  It  is  now  contended  that  the  ob- 
jection was  not  specific  enough.  Considering  the  objection  al- 
ready made  to  the  first  question  and  those  made  to  this  (the 
whole  being  part  of  one  subject),  we  think  the  objection  was  spe- 
cific enough  to  raise  the  question  of  the  admissibility  of  the  evi- 
dence as  calling  for  the  opinion  of  the  witness  upon  a  non-expert 
subject 

We  think  the  objection  should  have  been  sustained.  The 
witness  had  already  pronounced  his  opinion  upon  those  facts; 
which  were  of  a  nature  to  permit  of  the  introduction  of  expei-t 
evidence,  and  the  two  questions  above  stated  called  for  an  opin- 
ion upon  the  very  point  which  was  at  issue,  viz. :  the  sufficiency 
of  the  inspection,  and  the  decision  of  that  fact  depended  upon 
additional  considerations.     This  decision  put  the  witness  in  the 

{)lace  of  the  jury  and  allowed  him  to  determine  whether  the  de- 
endant  had  or  had  not  made  an  adequate  inspection.  That  was 
not  the  province  of  an  expert  witness  upon  the  question  then  in 
issue.  It  is  wholly  different  from  asking  an  expert  witness 
whether  a  vessel  was  properly  loaded.  Stating  facts  showing  how 
it  was  loaded  would  not  enable  a  non-expert  to  say  whether  suck 
loading  was  proper  or  improper.  That  fact  could  only  be  proved 
by  opinions  of  those  conversant  with  such  matters  and  such  an 
opinion  could  not  be  formed  by  one  who  was  not  an  expert  by 
evidence  as  to  the  manner  of  loading. 
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The  rule  of  liability  requires  a  carrier  of  passengers  to  exer- 
•cise  the  greatest  diligence  to  secafe  them  safe  transportation.     But 
the  carrier  is  not  an  insurer  of  their  safety.     The  plaintiff  was 
not  a  passenger  of  the  Houston  street  company  and  hence  the 
high  degree  of  vigilance  demanded  of  a  carrier  was  not  demanded 
ia  this  case.     Whether  the  inspection  which  the  defendant  proved 
was  made  of  this  car  on  the  morning  of  and  preceding  the  acci- 
dent fulfilled  the  duty  incumbent  upon  it  towards  third  parties, 
was  under  the  facts  in  this  case  a  question  for  the  jury  alone.     It 
might  be  that  the  inspection  actually  was  insufficient  to  detect  the 
particular  flaw  in  the  iron  which  the  defendant  gave  evidence 
existed  therein.     Conceding  such  fact,  it  did  not  follow  as  a  legal 
conclusion  that  the  inspection  was  not  adequate  under  all  the  cir- 
cumstances to  amount  to  a  performance  of  the  duty  which  the 
defendant  owed*  to  others  than  its  passengers.     To  decide  that 
<}uestion  involved  a  consideration  of  some  other  matters,  among 
which  are  the  following  appearing  in  the  evidence:  the  bmke 
rod  had  been  manufactured  by  a  proper  and  skillful  person ;  it 
had  been  made  out  of  first  class  material,  possibljr  not  the  best 
iron  in  the  world,  but  iron  that  was  regardea  as  entirely  fit  for  its 
proposed  use ;  it  had  been  in  actual  use  for  a  few  months  and 
had  fully  answered  all  the  requirements  of  its  position ;  the  ordi- 
nary and  average  time  for  the  use  of  such  a  rod  was  several 
years :  it  was  inspected  on  the  morning  in  question  by  a  man 
who,  so  far  as  appears,  was  competent  for   the  duty  and  who 
looked  along  its  length  and  got  down  on  his  hands  and  knees 
for  that  purpose;  the  brake  itself  was   tested  by  being  wound 
up   several  times   and   the    shoes  were   seen    to  come  together 
and  clasp  the  wheels  as  tight  as  was  necessary ;  the  company  had 
been  organized  since  1874,  and  during  the  wnole  of  that  time  no 
fracture  of  a  brake  rod  had  occurred,  and  of  course  no  accident 
had  resulted  therefrom ;   the  grades  upon  the  route  were  for  the 
most  part  nearlv  level ;    to  make  a  daily  inspection  of  the  hun- 
■dreds  of  cars  oelonging  to  the  company,  which  were  in  actual 
•daily  use,  such  as  was  spoken  of  by  one  of  the  witnesses,  viz., 
hauling  each  car  over  a  pit  and  having  a  man  go  under  it  and  ex- 
amine the  whole  length  of  the  brake  chains  and  rods  with  a  ham- 
mer in  the  most  minute  and  painstaking  manner,  might  be,  and 
probably  was,  practically  impossible  for  want  of  time  in  which  to 
accomplish  it,  and  it  does  not  appear  that  any  such  kind  of  in- 
spection was  actually  made  with  regard  to  the  cars  of  any  com- 
pany which  were  in  daily  use,  and  which  were  not  sent  in  the 
;shops  for  repairs ;  and^  finally,  the  more  or  less  remote  probability 
of  anv  serious  accident  following  as  a  result  from  the  fracture  of 
a  brake  rod  or  chain.    All  these  circumstances,  and  perhaps  others 
not  mentioned,  were  proper  to  be  taken  into  account  by  the  jury 
before  arriving  at  a  decision  of  the  question  whether  the  inspec- 
tions which  the  defendant  made  were  or  were  not  adequate  as  a 
discharge  of  the  duty  it  owed  third  partiea     Yet  upon  a  question 
which  involved,  among  others,  such  considerations  as  these,  the 
witness  was  allowed  to  give  his  opinion.     It  is  clear  that  the 
question  called  for  an  opinion  upon  many  matters  which  were  not 
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remotely  connected  with  science,  skill  or  particular  knowledge  not 
in  the  possession  of  the  average  citizen,  but,  on  the  contrary,  it 
asked  for  a  conclusion  of  the  witness  upon  a  mass  of  facts  and 
circumstances  not  di  a  nature  to  require  or  permit  expert  evidence,, 
and  which  it  was  the  peculiar  and  exclusive  province  of  the  jury 
to  weigh  and  deduce  the  appropriate  inferences  therefrom. 

I  have  found  no  case,  and  the  counsel  for  the  plaintiff  has  cited 
none,  which  holds  that  a  witness  under  such  a  state  of  facts  mav 
be  permitted  to  place  himself  in  the  position  of  the  jury,  and,, 
drawing  his  own  inferences  from  many  facts  which  are  not  of  an 
expert  nature,  determine  the  very  question  which  is  for  the  jury 
alone  to  decida 

The  counsel  for  plaintiff  now  insists  that  the  defendant  was 
not  harmed,  because  from  certain  other  facts  testified  to  by  the 
witness  it  was  clear  that  no  adequate  inspection  ^as  mada  As^ 
already  stated,  that  was  a  question  for  the  jury.  •  The  facts  testi- 
fied to  by  the  witness  were  in  no  particular  connected  with  the- 
facts  above  alluded  to,  and  the  inference  to  be  drawn  from  theone 
set  of  facts  might  very  possibly  be  altered  by  a  consideration  of 
the  other  set  above  stated.  The  question  as  to  the  sufficiency  of 
the  inspection  was  one  of  the  vital  issues  in  the  case.  We  are  by 
no  means  assured  that  the  evidence  did  not  do  great  harm  and  we^ 
cannot  therefore  overlook  the  error  of  its  admission. 

We  must  therefore  reverse  the  judgment  as  against  the  Houston 
street  defendant  and  grant  a  new  trial,  with  costs  to  abide  the 
event,  while  as  to  the  Second  avenue  defendant  the  judgment 
must  be  affirmed,  with  costs. 

All  concur. 

Charlotte  P.  Bobbins,  Resp't,.t;.  Eliza  T.  Bobbins,  Appit* 

(Qmrt  qf  Appeals,  Filed  Apnl  26,  1899.) 
Malicious  prosecution  —  Dibkibbal  of  prisoner  —  When  froceedik9 

TERMINATBD. 

Where  a  poor  and  helpless  woman  is  arrested  and  the  police  Justice  in- 
forms her  before  he  makes  his  final  decision,  tiiathe  is  inclined  to  hold  her 
to  bail  and  she,  being  friendless  and  unable  to  furnish  bail,  promises  good 
behavior  in  the  future  if  he  will  discharge  her«  and  then  he  enters  a  dis- 
charge, it  is  such  a  termination  of  the  cnminal  proceedings  as  to  f  arnish. 
the  condition  precedent  to  maintaining  an  action  for  malicious  prosecutioD 
if  she  can  show  that  the  criminal  proceedings  were  instituted  maliciousljr 
and  without  probable  cause. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  aflSinning  judgment  on  verdict  and  order  deny- 
ing motion  for  new  trial.  ♦ 

Norman  A,  Lawlor^  for  app'lt ;  Alfred  A,  Chtrdner^  for  resp't 

Earl,  Ch.  J. — This  is  an  action  for  malicious  prosecution' 
against  the  defendant  for  causing  the  arrest  and  imprisonment  of 
the  plaintiff  upon  a  criminal  charge. 

It  cannot  well  be  disputed  that  the  evidence  given  by  the- 
plainti£^  as  to  want  of  probable  cause  and  malice  in  instituting  the: 

I  AfOnniDg  99  Bt.  Bep.,  i58. 
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criminal  proceedii]ig  by  the  defendant  was  conflicting,  and  was* 
therefore  properly  submitted  to  the  jury.  The  only  serous  ques- 
tion is  whether  the  criminal  proceeding  was  sufficiently  terminated 
to  enable  the  plaintiff  to  maintain  this  action.  Upon  that  ques- 
tion there  was  a  difference  of  opinion  in  the  court  below. 

The  plaintiff  was  arrested  in  the  city  of  New  York  uj)on  a  war- 
rant issued  by  a  police  justice,  and  after  being  detained  over 
night  at  the  station  house,  she  was  taken  before  the  police  justice,, 
and  it  is  undisputed  that  after  hearing  the  evidence  adduced 
against  her  he  nnally  discharged  her ;  and  if  that  were  all,  it  is 
entirely  clear  that  there  was  such  a  termination  of  the  criminal 
proceeding  as  enabled  her  to  maintain  this  action.  It  is,  however^ 
claimed  on  the  part  of  the  defendant  that  the  evidence  shows  that 
the  police  justice  was  inclined  to  hold  the  plaintiff  to  bail,  but 
that  upon  her  representation  that  she  had  no  friends,  and  could 
not  give  bail,  and  upon  her  promise  not  to  further  molest  the 
complainant,  he  discnarged  her;  and  the  defendant  contends  that 
a  discharge  under  such  circumstances  is  not  sufficient  to  authorize 
the  maintenance  of  this  action.  While  there  is  a  vast  prepouder-  \ 
ance  of  evidence  that  the  discharge  was  made  under  tne  circum-  '  * 
stances  mentioned,  yet  we  think  that  there  was  some  evidence 
tending  to  show  that  the  discharge  by  the  police  justice  was  made 
because  he  did  not  find  sufficient  evidence  to  hold  the  plaintiff. 
There  is  some  oral  evidence  to  that  effect,  and  the  police  justice 
endorsed  upon  the  warrant  and  papers  annexed  thereto :  "  Dis- 
chaiged  on  examination."  The  trial  of  this  action  took  place- 
about  four  years  after  the  discharge,  and  the  memory  of  the  po- 
lice justice  was  evidently  imperfect  and  uncertain  as  to  what  took 
place  at  the  time  of  tne  discharge.  Upon  the  whole  evidence,, 
whether  the  discharge  was  absolute,  and  made  after  an  examina- 
tion into  the  case  by  the  police  justice,  as  claimed  by  the  plaintiff, 
or  whether  it  was  due  to  favor  to  her  because  she  coula  not  get 
bail,  and  upon  her  promise  of  good  behavior,  was  a  question  of 
fact  for  the  jury. 

But'  we  think  this  judgment  would  have, to  be  affirmed  even  if 
we  assumed  that  the  facts  were  precisely  as  claimed  by  the  de- 
fendant, to  wit :  that  after"  the  examination  of  the  plaintiff  the 
police  justice  was  inclined  to  hold  her  to  bail,  but  finally  dis- 
charged her  on  her  promise  of  good  behavior  in  the  future. 
Nevertheless  the  crinynal  proceeding  was  terminated.  The  rule 
requiring  that  before  an  action  for  malicious  prosecution  can  be 
maintained  the  plaintiff  is  bound  to  show  a  termination  of  the 
criminal  proceeding,  has  for  its  foundation  that  it  cannot  be  known 
that  the  prosecution  was  unjust  or  unfounded  until  it  is  termi- 
nated, and  if  the  action  for  malicious  prosecution  were  allowed  to 
be  maintained  before  the  termination  of  the  criminal  proceeding 
the  plaintiff  mi^ht  be  found  guilty  in  that  proceeding,  and  yet 
maintain  her  action  for  malicious  prosecution  on  the  ground  that 
she  was  not  guilty,  and  that  the  defendant  had  no  probable  cause 
to  believe  her  guilty ;  and  thus  there  might  be  two  conflicting  de- 
terminations as  to  the  same  transaction.  The  law  so  far  encour- 
ages criminal  complaints  as  to  protect  the  complainant  against  & 
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civil  action  for  damages  in  case  the  criminal  proceeding  fairly 
<5onducted^  results  in  the  conviction  of  the  person  charged  with 
'Crime.  Such  conviction  fairly  obtained,  without  fraud  or  con- 
spiracy, is  held  to  be  conclusive  evidence  of  probable  cause.  But 
where  the  criminal  proceeding  is  terminated  favorably  to  the 
accused  or  without  his  conviction,  so  that  there  can  be  no  far- 
ther proceeding  upon  the  complaint  or  indictment,  and  no  further 
prosecution  of  the  alleged  o£Eense  without  the  commencement  oi 
a  new  proceeding,  then  there  has  been  a  suflScient  termination 
thereof  to  enable  him,  proving  the  other  requisite  facts,  to  main- 
lain  an  action  for  a  malicious  prosecution.  It  cannot  in  reason 
make  any  difference  how  the  criminal  prosecution  is  terminated 
provided  it  is  terminated  and  at  an  end. 

Take  a  case  like  this  :  A  poor  and  helpless  woman  is  arrested 
and  the  police  justice  informs  her  before  he  makes  his  final  de- 
cision that  he  is  inclined  to  hold  her  to  bail,  and  she  being  friend 
less  and  unable  to  furnish  bail  promises  good  behavior  in  the 
future  if  he  will  dischai^e  her,  and  then  he  enters  a  discharge. 
What  reason  can  there  be  for  holding  in  such  a  case,  if  she  can 
show  that  the  criminal  proceeding  was  instituted  maliciously  and 
without  probable  cause,  that  she  may  not  maintain  her  action  for 
malicious  prosecution  ?  The  circumstances  under  which  she  was 
dischargedt  may  furnish  competent  evidence  upon  the  issue  of 
probable  cause  and  malice,  ana  on  the  question  of  damages.  But 
proof  that  the  discharge  was  made  under  such  circumstances  can- 
not upon  principle  furnish  an  absolute  bar  to  the  action.  The 
motive  of  the  judge  or  justice  in  making  the  discharee  is  wholly 
immaterial.  The  real  foundation  of  the  action  is  tne  malicious 
prosecution  without  probable  cause,  and  the  termination  of  the 
criminal  proceeding  is  a  mere  technical  matter  in  no  way  concern- 
ing the  merits  of  the  action  and  is  a  mere  condition  precedent 
to  its  maintenance.  Therefore,  any  termination  such  as 
we  have  above  mentioned,  as  a  general  rule,  furnishes  the  condi- 
tion precedent 

These  views  we  think  are  amply  sustained  by  the  anthorities 
found  in  the  brief  of  respondent  s  counsel. 

The  judgment  should  be  affirmed,  with  costa 

All  concur.  

Thomas  F.  Oakes,  App'lt,  v.  Edvtard  F.  De  Lancey,  Resp't* 

(Court  of  Appeals,  FOed  April  S6, 189S,) 

Deed— Description— "  shore." 

A  deed  described  lands  as  bounded  by  a  line  running  to  a  point  on  the 
shcre  of  Long  Island  Sound.  *'  thence  running  along  said  shore  and  Sonod 
as  the  same  bend  and  turn  easterly  and  then  southerly  to  their  intersection 
with,  etc."  The  first  course,  if  run  from  the  fixed  starting  point  in 
obedience  to  the  distance  given,  extended  to  low  water  mark,  and  in  order 
to  make  out  the  quantity  of  land  named  in  the  deed  the  strip  between  high 
and  low  water  mark  nad  to  be  included.  Beld,  that  the  deed  in- 
cluded said  strip  of  land  lying  between  high  and  low  water  mark. 


^  Affirming  40  8t.  Rep.,  70. 
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Appeal  from  judgment  of  the  New  York  superior  court,  gen- 

eral  term,  affirming  judgment  in  favor  of  defendant 

Artemas  H.  Holmes,  for  applt ;  Martin  J.  Keogh,  for  resp't 

Finch,  J. — ^The  only  question  raised  by  this  appeal  is  over 
the  true  construction  of  the  deed  given  by  the  defendant  The 
premises  were  described  as  "  Vergemere,  and  bounded  on  the 
north  and  east  by  the  waters  of  Long  Island  sound ;  and  the  dis- 
pute is  whether  the  description  of  the  conveyance  includes  or  ex- 
cludes the  strip  of  land  on  the  water  fronts  between  high  and  low 
water,  and  which  constitutes  the  shore.  The  description  is  thus: 
phrased:  "Beginning  at  a  point  in  the  center  line  of  an  avenue 
sixty  feet  wide,  known  as  De  Lancey  avenue,  which  point  bear^ 
south  forty-two  degrees  and  forty-seven  minutes  west  thirty  feet 
from  the  point  of  intersection  of  the  division  line  between  the 
property  hereby  conveyed  and  the  land  conveyed  by  the  late 
reter  John  De  Lancey  of  Geneva,  New  York,  to  James  J.  Burnett,, 
with  the  north-easterly  line  of  said  De  Lancey  avenue,  and  thence 
running  along  said  division  line  north  forty -two  degrees  and  forty- 
seven  minutes  east  about  eight  hundred  and  sixty-five  feet  to  ai 
point  on  the  shore  of  Long  Island  sound ;  thence  running  along- 
said  shore  and  sound  as  the  same  bend  and  turn  easterly  and  then: 
southerly  to  their  intersection  with  the  center  line  of  De  Lancey 
avenue  aforesaid,  and  thence  running  along  said  central  line  of 
said  De  Lancey  avenue  forty-nine  degrees  and  fifty -five  minutes 
west  about  twelve  hundred  and  eighty-eight  feet  to  the  point  or 
place  of  beginning,  containing  twenty-two  acres  and  fifty-seven 
hundredths  of  an  acre  of  land,  be  the  same  more  or  less." 

It  will  be  observed  that  the  starting  point  of  this  description  is 
fixed  with  accuracy  and  care,  and  the  surveys  show  that  the  first 
course,  if  run  in  obedience  to  the  distance  given,  will  extend  to* 
low  water  mark,  and  that  the  last  course  to  obey  the  same  require- 
ment of  distance  must  start  at  low  water  mark  on  the  easterly 
water  front  The  surveys  also  show  that  the  strip  between  high 
and  low  water  must  be  included  in  order  to  correspond  with  the 
quantity  of  land  which  the  deed  purports  to  convey.  The  courses 
and  distances  and  the  quantity  of  land  carry  the  description  to* 
low  water  mark  and  can  only  be  satisfied  by  including  tne  area 
of  the  shore 

But  the  appellant,  relying  upon  the  rule  that  fixed  monuments, 
control  and  distances  and  quantities  must  yield  to  their  safer  and 
superior  authority,  insists  that  the  shore  is  such  a  monument,  and 
by  the  shore  is  always  meant  the  line  of  high  water  when  the 
boundary  is  the  sea  That  is  undoubtedly  true  and  would  be 
decisive  if  the  first  course  ran  simply  to  the  shore.  But  it  does 
not  It  goes  not  to  the  shore,  but  "to  a  point  on  the  shore" 
That  point  may  be  anywhere  upon  the  strip  lyine  between  high 
and  low  water,  and  where  it  is  must  be  determined  and  can  onlj 
be  determined  by  the  sole  direction  furnished,  which  is  the  dis- 
tance That  distance  fixes  the  point  at  the  outer  or  low  water 
line  of  the  shore,  and  so,  and  only  so,  is  the  description  satisfied. 
The  first  course  ends  at  **  a  point  on  the  shore,"  and  about  SOS- 
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ieet  from  \he  fixed  starting  point  Having  found  this  "  point  on 
the  shore,"  we  are  required  to  go  '*  along  said  shore  and  sound  " 
•easterly  and  then  southerly.  Starting  thus  on  the  line  of  low 
water,  we  must  follow  that  lina  The  words  are  not  only  along 
the  shore,  but  also  along  the  sound,  and  a  line  starting  at  low 
water,  and  then  running  away  from  it  on  a  diagond  to  the  line 
of  high  water,  and  thence  easterly  on  that  line,  is  neither  described 
nor  mtended.  It  would  fail  again  when  the  return  course  to  the 
starting  point  is  reached..  That  calls  for  about  1,288  feet,  and 
•can  only  be  satisfied  by  beginning  the  course  at  low  water  mark. 
To  these  indications  of  the  intent  must  be  added  the  quantity  of 
land  stated  to  be  conveyed,  which  requires  the  inclusion  of  the 
shore  and  is  seriously  defective  if  that  be  excluded.  The  use  of 
the  words  "  more  or  less,"  in  connection  with  the  quantity,  and 
the  use  of  the  word  "  about "  as  qualifying  the  distance,,  do  not 
^ter  the  conclusion  to  be  drawn.  They  are  words  of  safety  and 
precaution  and  intended  to  cover  some  slight  or  unimportant 
inaccuracy,  and  while  enabling  an  adjustment  to  the  imperative 
-demands  of  fixed  monuments,  do  not  weaken  or  destroy  the  in- 
dications of  distance  and  quantity  when  no  other  guides  are  fur- 
nished.    Belknap  v.  &afcy,  14  K  Y.,  143. 

The  a{)pellant  further  msists  that  the  title  to  the  shore  is  pre- 
sumably in  the  state.  That,  with  us,  is  the  common  law  rule,  out 
<loes  not  exclude  the  possibility  of  title  in  the  grantor  derived 
from  the  sovereign  or  obtained  by  prescription.  There  is  no 
question  of  title  in  the  case,  and  we  know  nothing  about  it  Cer- 
tainly we  ought  not  to  presume  a  want  of  title  in  the  grantor  in 
order  to  construe  a  description  which  implies  such  titla 

There  is  nothing  in  the  case  of  Storer  v.  Freeman^  6  Mass.,  435, 
upon  which  the  appellant  mainly  relies,  adverse  to  our  conclusioa 
In  that  case  the  aescription  in  the  first  deed  ran  "to  the  shore," 
which  was  held  to  be  the  line  of  high  water.  In  the  second  deed 
the  course  ended  at  a  heap  of  stones  "  at  the  shore,"  and  ran  thence 
'*by  the  shora"  That  heap  of  stones  at  "William  Elwells  cor- 
ner was  treated  as  a  possiole  monument^  which,  if  found  at  the 
line  of  low  water,  would  carry  the  description  there,  and  thence 
•**  by  the  shore,"  would  follow  the  line  of  low  water.  The  point  on 
the  shore,  or  at  the  shore,  fixed  in  that  case  at  low  water  by  a 
monument  in' the  form  of  a  heap  of  stones  at  a  comer,  is  fixed  here 
without  a  monument,  by  the  sole  remaining  guides,  which  are 
distance  and  Quantity,  at  a  point  on  the  shore  at  low  water  marL 

We  think  tne  judgment  is  right,  and  should  be  affirmed,  with 
costa 

All  concur.  

Lillian  Burleigh  Reid,  ExVx,  Prflf,  v.  The  New  York,  New 
Haven  k  Hartford  Railroad  Co.,  Deft 

{Su/j^rmM  Court,  General  Term,  Fint  DepartmerU,  Filed  February  IS,  1S9B.) 

1.  Railroad— Negligence. 

Plaintiff's  testator  left  defendant's  train  at  a  station,  and  continued  to  hto 
destination,  walkinff  on  the  track.  He  crossed  to  tlie  other  track  to  avoid 
a  freight  train,,  and  was  struck  by  another.    It  appeared  that  tliere  was 
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no  footpath  on  the  side  of  the  tracks,  add  that  the  only  exit  from  the 
station  to  the  highway  was  through  pri\rate  grounds.  MM,  that  it  could 
not  he  said  as  matter  of  law  that  decedent's  death  was  not  caused  by 
defendent's  negligence  In  not  providing  a  safe'mean^  of  e^t,  and  that  the 
question  of  contributory  negligence  was  one  for  the  jury,  and  that  the 
court  did  not  err  in  refusing  to  non-suit 

2.  Same— EvTDENCB. 

In  such  case,  evidence  as  to  whether  there  was  a  footpath,  and  the 
custom  of  walking  on  the  tracks,  and  as  to  the  maintenance  of  a  ticket 
agent  at  the  station,  and  the  absence  of  a  flag-man,  is  admissible,  for  the 
purpose  of  showing  the  condition  of  affairs  at  tliat  place  at  that  time. 

3.  Same— Habmlbbs  ebror. 

The  admission  of  hearsay  evidence  as  to  the  ownership  of  the  path  to  the 
highway  is  not  reversible  error  where  tliere  is  otlier  competent  evidence 
to  show  that  it  led  through  private  property. 

Casb  containing  exceptions  ordered  to  be  heard  at  general 
term  in  the  first  instanca 

Flamen  B.  Candler  and  Egerton  L,  Winlhrop^  Jr,^  for  pl'ff; 
Bemn^  IF.  Taft,  for  deft 

Lawrence,  J. — This  action  was  brouffbt  by  the  plaintiflE  to 
recover  the  sum  of.  $5,000  damages,  alleged  to  have  been  sustained 
in  consequence  of  the  death  of  her  husband,  William  Johnson 
Eeid,  which  was  aveiTed  in  the  complaint  to  have  been  caused 
by  the  negligence  of  the  defendant  The  jury  rendered  a  ver- 
<lict  in  favor  of  the  plaintiff  for  the  amount  claimed,  and  the 
court  ordered  the  exceptions  to  be  heard  at  the  general  term  in 
the  first  instance. 

It  appears  that  on  the  2Sd  of  January,  1889,  the  plaintiffs 
testator  was  a  passenger  on  defendants  ixjad,  having  taken  a 
train  which  left  the  Harlem  river  station  shortly  befoi'e  six  o'clock, 
on  his  way  to  Casanova,  which  is  a  small  station  upon  the  Har- 
lem river  branch,  within  the  city  of  New  York  and  near  the  inter- 
section of  the  Southern  Bouvelard  and  East  One  Hundred  and 
Pifty -sixth  street  It  appeared  from  the  evidence  that  in  January, 
1889,  only  about  one  hundred  people  used  that  station  during 
the  week,  and  that  the  persons  so  using  it  desired  to  go  either  to 
the  Southern  Boulevard,  Oak  Point  or  to  Springhurst,  at  which 
place  decedent  resided.  There  was  a  board  walk  which  was  used 
oy  the  passengers  going  to  Oak  Point,  a  place  below  Casanova 
station.  That  walk  was  built  from  a  point  opposite  the  station, 
running  about  1,000  feet  to  a  liighway  leading  to  Oak  Point, 
which  was  known  as  Leggett's  lane,  and  those  going  to  the  South* 
«rn  Boulevani  used  a  pathway,  reached  through  a  turnstile 
in  a  fence  at  the  side  of  the  station,  leading  across  an  open  field 
to  Leggett's  lane.  There  was  no  foot  path  on  the  side  of  the 
track  irom  Casanova  to  Springhurst  crossing.  The  path  across 
the  meadow,  leading  to  Leggett^s  lane  and  thence  to  the  boule- 
vard, was  shown  to  be  through  private  property,  and  there  was  a 
sign  up  on  the  meadow  which  read,  "Private  grounds;  trespas- 
sers will  be  prosecuted  according  to  law."  The  decedent,  on 
arriving  at  the  station  at  Casanova,  proceeded  to  walk  up  the 
track  of  the  railroad,  which  was  the  custom  of  the  residents  of 
St.  Kep.,  Vol.  XLIV.        87 


Digitized  by  VjOOQIC 


690  New  York  State  Reporter,  Vol.  44.        [Sup.Ct 

Springhurst,  and,  a  few  minutes  after  the  train  which  carried  him 
up  to  Casanova  had  gone  by,  a  freight  train  came  up  bfihind, 
compelling  him  to  cross  over  to  the  down  track.  A  moment 
later  a  down  freight,  which  was  liot  running  on  schedule  time^ 
struck  him  on  the  side  as  he  was  in  the  act  of  stepping  off  the 
outer  rail  of  the  down  track,  inflicting  injuries  upon  him  which 
caused  his  death  in  a  few  minutea 

The  defendant  insists  that  a  new  trial  should  be  ordered :  Firsts 
upon  the  exceptions  to  the  denial  of  the  motion  to  dismiss  the 
complaint ;  second,  upon  the  exceptions  to  the  judge's  charge  and 
to  his  refusal  to  charge  certain  propositions  submitted  bj  the  de- 
fendant, and  thirdj  upon  some  of  the  exceptions  to  the  niling  of 
the  court  upon  the  admission  and  exclusion  of  evidence. 

At  the  end  of  the  evidence  a  motion  was  made  bv  the  defend- 
ant to  dismiss  the  complaint:  J^iV^i,  on* the  ground  that  the  plain- 
tiff had  failed  to  show  that  the  defendant  was  guilty  of  any 
actionable  n^ligence,  and  second^  because  no  reasonable  inference 
was  possible  from  the  evidence  that  the  plaintiff^s  testator  was 
free  from  contributory  negligence. 

Our  examination  of  the  evidence  leads  us  to  the  conclus- 
ion that  no  error  was  committed  by  the  learned  justice  who  tried 
the  case  in  refusing  to  take  the  case  away  from  the  jury  upon 
that  motion.  There  certainly  was  evidence  in  the  case  from  which 
the  inference  might  reasonably  be  dr^wn  that  the  railroad  com- 
pany was  negligent  is  not  furnishing  for  its  passengers  leaving 
trains  at  Casanova  station  a  safe  and  convenient  means  of  reaching 
the  highway. 

It  was  held  in  Hoffman  y.  New  York  Cerdral  Jc  Hudson  R  R  R 
Co,,  75  K  Y.J  606,  that  it  was  the  defendant's  duty  to  furnish  a 
safe  and  convenient  passage  from  its  depot  to  the  highway,  and 
that  there  was  ground  for  a  finding  that  in  consequence  of  its  n^- 
lect  to  perform  that  duty  passengers  would  need  to  go  along  the 
tracks  to  pass  conveniently  from  the  depot  to  the  highway,  and 
if  they  were  then  exposed  to  injury  it  'was  because  of  defend- 
ant s  neglect,  and  a  non-suit  under  those  circumstances  was  held 
to  have  been  an  error. 

The  court  cites  with  approval  the  case  of  HurUbert  v.  N.  T,  C 
R  R  Co,,  40  N.  Y.,  145,  in  which  it  was  held,  "wherever 
passengers  are  accustomed  to  be  received  upon  a  train,  whether  at 
the  station  house,  at  the  water  tank,  or  elsewhere,  railroad  com- 
panies are  bound  to  keep  in  a  safe  condition  for  transit  the  ordi- 
nary space  in  which  passengers  go  to  and  from  the  train,  and  the 
latter  nave  the  right  to  assume  that  the  ground  adjacent  to  the 
cars,  within  the  limits  in  which  persons  necessarily  and  naturally 
go  to  and  from  them,  admits  of  their  getting  safely  out  and  in^ 
even  in  a  dark  night" 

In  the  case  at  bar  the  evidence  showed,  or  tended  to  show,  that 
the  railroad  company  did  not  provide  a  proper,  safe  and  convenient 
passage  from  its  aepot  to  the  highway  at  Springhurst  The  exit  from 
the  station  through  private  grounds,  to  the  Oak  Point  road,  and 
from  thence  to  the  boulevard,  was  one  which,  it  would  appear 
from  the  evidence,  the  passengers  had  no  right  to  use,  and  which 
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they  would  become  trespassers  by  using.  At  all  events,  under 
the  authorities,  nuon  sucn  a  state  of  facts,  it  was  a  question  for 
the  jury  to  say  w'bether  that  mode  of  exit  was  safe  and  conveni- 
•ent  And  we  cannot  say,  as  matter  of  law,  upon  that,  the  death  of 
the  plaintiff's  testator  was  not  qaused  by  the  negligence  of  the 
•defendant  Whether  there  was  any  contributory  negligence  on 
the  part  of  the  decedent  was  a  question  which  we  think  was  prop- 
-erly  submitted  to  the  jury.»  There  was  testimony  showing  that 
for  many  years  it  had  been  the  practice  and  custom  of  passengers 
IV  ho  were  residents  of  Springhurst  to  leave  the  train  at  Casanova 
station  and  walk  up  the  track  to  the  Springhurst  crossing.  That 
practice  had  existed  so  long  and  was  so  notorious  that  the  jury 
may  well  have  found  a  license  on  the  part  of  the  defendant  to 
passengers  to  make  such  use  of  their  tracKs.  Swift  v,  S,  I,  R  T. 
R  R  Co.,  123  N.  Y.,  646 ;  33  St  Sep.,  604,  and  cases  cited. 

If  the  plaintiff's  testator  was  justified  in  walking  up  the  track 
to  the  Springhui-st  crossing,  on  the  conflicting  evidence  before  us 
we  cannot  say  that  the  trial  court  erred  in  submitting  that  ques- 
tion to  the  jury.  Remer  v.  L.  I,  R.  R  Co.,  48  Hun,  352 ;  15  St 
Rep.,  884;  affirmed  113  N.  Y,  669;  28  St  Rep.,  994. 

Several  objections  were  raised  to  the  admission  of  evidence  by 
the  defendant,  some  of  which  we  will  proceed  to  notice.  Wit- 
nesses were  allowed  to  testify  as  to  whether  or  not  there  was  a 
foot  path  along  the  tracks  between  Casanova  station  and  Spring- 
hurst crossing,  also  as  to  the  custom  of  walking  on  the  tracks, 
and  as  to  the  maintenance  of  a  ticket  agent  at  Casanova  station 
and  also  as  to  the  absence  of  a  flagman  at  the  crossing.  We  think 
the  testimony  was  properly  allow^  for  the  purpose  of  showing 
the  exact  condition  of  affairs  at  that  place  at  that  time ;  and  al- 
though as  matter  of  law  it  is  not  the  duty  of  a  railroad  company 
to  place  a  flagman  at  street  crossings,  to  warn  travelers,  the  court 
•of  appeals  has  held  that  it  is  proper  and.  has  been  the  common 
practice  to  receive  this  class  oi  evidence  in  negligence  cases.  See 
remarks  of  Earl,  J.,  in  McGrath  y.  N.  Y.  C.  &  H.  R  R  R  Co., 
63  N.  Y.,  522.  Besides,  the  learned  judge,  in  his  charge  to  the 
jury,  distinctly  charged  them  that  as  matter  of  law  there  was  no 
obligation  on  the  part  of  the  company  to  keep  a  flagman  there, 
and  distinctly  declined  to  charge  the  iury  that  they  might  take 
into  consideration  the  question  as  to  whether  the  accident  could 
have  been  avoided  if  a  flagman  had  been  at  that  station ;  also, 
that  if  the  jury  find  that  if  the  flagman  had  been  stationed  there, 
Mr.  Reid  would  have  sufficient  warning  to  save  his  life,  and  that 
it  was  for  them  to  have  a  flagman  there ;  but  the  court  replied 
**No,  it  is  for  the  jury  to  say  whether  sufficient  care  and  protec- 
tion was  given."  We  think  that  if  any  error  was  committed  in 
the  admission  of  the  evidence  in  regard  to  the  absence  of  a  flag- 
man, that  that  error  was  cured  by  the  subsequent  char/ie  of  the 
judge.  Holmes  y.  Moffat,  120  N.Y.,  159  ;  30  St  Rep.,  779. 

Even  if  the  question  as  to  what  the  station  master  at  Casanova 
said  to  passengers  on  trains  alighting  at  Casanova,  and  inquiring 
the  way  to  Springhurst,  was  improperly  admitted,  no  harm  could 
possibly  have  been  done  to  the  defendant  by  the  reply  of  the 
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witness,  **  Nobody  ever  asked  ma"  Pfeiffer  v.  Campbell^  111  N.  Y., 
631 ;  20  St  Eeo.,  482. 

Numerous  otner  objections  were  taken  to  the  admission  of  evi- 
dence, but  they  generally  relate  to  the  habit  of  passengers  of 
walking  upon  the  track,  as  to  the  absence  of  a  pathway  and  the 
general  character  of  the  lay  of  the  land,  all  which  evidence  we 
think  was  competent  Tlie  witness  Naunery,  who  had  been  testi- 
fying as  to  the  lane  which  ran  into  the  Southern  Boulevard,  and 
as  to  the  path  leading  to  the  lane  which  he  had  designated  as^ 
private  ground,  was  asked  the  question  how  he  knew  that  it  was 
private  ground,  to  which  he  replied,  "The  man  it  belongs  to 
never  let  anything  be  opened  tnrough  there."  He  was  further 
asked,  "  You  don  t  know  of  your  own  knowledge  who  owns 
that  land  ? "  He  answered  "  No,  sir ;  I  only  testify  as  tO' 
the  ownership  of  it  from  hearsay."  Thereupon,  the  defendant's 
counsel  moved  to  strike  out  all  his  testimony  on  the  subject^ 
which  motion  was  denied  and  exception  taken.  Inasmuch  as 
there  was  other  evidence  tending  to  show  that  the  pathway  led 
through  private  property,  and  no  affirrpative  evidence  that  the  de- 
fendant had  a  right  to  the  use  thereof  for  the  purpose  of  egress^ 
from  their  station,  the  refusal  of  the  court  to  strike  it  out  could 
not  have  harmed  the  defendant,  the  evidence  being  cumulative. 
The  charge  of  the  judge  correctly  stated  the  law,  and  none  of  the 
exceptions  taken  to  the  refusal  to  chaise  strike  us  as  being  well 
founded,  in  view  of  the  fact  that  the  law  had  already  been  cor- 
rectly laid  down  by  the  presiding  justice.  We  are,  therefore,  of 
the  opinion  that  the  case  was  fully  and  fairly  submitted  to  the 
jury,  both  upon  the  law  and  upon  the  facts,  that  the  exceptions 
raised-by  the  defendant  should  be  overruled,  and  that  the  plaintiff 
is  entitled  to  judgment  upon  the  verdict,  with  costs  and  dis- 
bursements. 

O'Brien,  J.,  concurs;  Van  Brunt,  P.  J.,  concurs  in  the 
result.  

William  Y.  Mortimer  et  al,  Ex'rs,  v.  The  Metropolitan 
ELErATED  Railway  Co.  et  al,  App'lts. 

William  Y.  Mortimer  et  al,  Ex'rs,  Resp'ts,  v.  The  New  York 
Elevated  Railway  Co.  et  alj  App'lta 

(Supreme  Court,  General  Term,  F%ret  Departmmt,  FUed  February  18,  189t.y. 

1.  Railboab— Elevated— Damaoxs. 

In  an  aotion  against  an  elevated  railroad  damages  up  to  the  time  of  the 
trial  maj  be  recovered. 

2.  8aice — Lraskp  premisbs. 

The  owner  of  the  premises  may  recover  in  8uch>  action  for  Injuries  in- 
flicted diiring  the  period  when  they  were  leased. 

Appeals  by  the  defendants  from  judgments  rendered  at  the* 
special  term  in  favor  of  plaintiffig. 

Daviesy  Short  d  Townsend  and  Edward  B.  Thomas,  for  applts ; 
John  W.  Pirsson,  John  F.  Parsons  find  J.  Alex.  BeaUy  for  resp^ts^ 
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Lawrence,  J. — The  learned  justice  who  tried  this  case  at 
special  term  found  that  the  construction  and  operation  of  the  de- 
fendants* railways  in  front  of  the  plaintiffs'  premises,  both  in  the 
Bowery  and  Division  street,  have  most  seriously  impaired  the 
easements  of  light  and  air,  appurtenant  to  those  premises.  In 
this  conclusion  as  matter  of  fact,  after  examining  the  evidence,  we 
entirely  concur.  It  is  said,  however,  that  the  justice  erred  in  fix- 
ing both  the  past  damages  and  the  compensation  to  be  paid  by  the 
defendants. 

Our  review  of  the  evidence  convinces  us  that  no  such  error 
was  committed.  See  opinion  of  Patterson,  J.,  at  pp.  60  and  61, 
casa 

The  evidence  which  was  before  the  trial  court  was  carefully 
considered,  and  we  see  no  reason  for  disturbing  the  judgment 
which  was  reached. 

It  does  not  appear  that  any  error  was  committed  in  reference 
to  determining  the  damages  to  which  the  plaintiflEs  were  entitled, 
and  the  case  of  (hrnell  v.  The  Manhattan  Railway  Oo,,  37  St 
Bep.,  624,  when  examined,  doe?  not  sustain  the  appellants*  con- 
tention. In  that  case  it  was  not  decided  that  a  plaintiff  in  an 
action  of  this  character  was  not  entitled  to  recover  damages  up  to 
the  time  of  the  trial  There  were  two  inconsistent  findings  of 
fact  in  the  case,  and  as  under  one  of  those  findings  it  appeared 
that  damages  had  been  or  could  have  been  awarded  for  a  period 
of  more  than  six  years  from  the  commencement  of  the  action, 
and  as  the  court  were  of  the  opinion  that  the  damages  were  in- 
capable of  division  or  reduction,  the  judgment  in  the  plaintiff's 
favor  was  reversed  and  a  new  trial  ordered.  No  such  question  is 
presented  in  this  case. 

The  damages  here  allowed  for  rental  value  are  for  the  depre- 
ciation between  July  28,  1887,  and  August,  1890,  a  period  of 
about  three  years. 

A  further  point  is  made  that  the  court  below  erred  in  refusing 
to  consider  the  benefits  that  had  accrued  from  the  construction  of 
the  railways,  but  we  find  no  error  in  that  respect  The  court 
found,  as  matter  of  fact,  that  there  were  no  such  benefits  proven, 
and  therefore  refused  to  find  the  finding  in  that  respect  which  was 
tendered  by  the  defendants,  and  by  that  refusal  necessarily  passed 
upon  that  question.  The  point  that  the  plaintiflEs  are  riot  entitled 
to  recover  damages  for  injuries  inflicted  during  the  period  em- 
braced in  the  lease,  has  already  been  passed  upon  adversely  to  the 
appellants  in  the  case  of  JSine  v.  New  York  Elevated  B.  R  Co,,  3T 
St  Rep.,  606. 

We  are  therefore  of  the  opinion  that  each  of  the  cases  was 
properly  decided  bv  the  special  term,  and  that  the  judg- 
ments there  rendered  should  oe  affirmed,  with  costs  and  disburse* 
menta 

Vak  Brunt,  P.  J.,  and  O'Brien,  J.,  concur. 
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Charles  Wood,  App'lt,  v.  William  Mitchell  et  al^  Eesp'ta.. 

(Supreme  Court,  General  Term,  First  DepaHment,  FUed  February  IB,  1392.) 

JXTDGMBNT— FrAUB. 

Where  the  judnnents  confessed  were  founded  on  just  and  legal  debts, 
they  are  not  rendered  fraudulent  by  the  fact  that  they  were  confessed 
pending  an  extension  of  time  to  answer  obtained  by  defendants^  attorneys. 
Under  such  circumstances  the  action  of  the  attorneys  cannot  be  held 
to  be  a  fraud  on  the  plaintiff  in  tiie  action  in  which  the  extension  was  ob- 
tained. 

Appeal  from  judgment  dismissing  the  complaint 
Action  to  set  aside  certain  judgments  confessed  by  defendant 
Mitchell  on  the  ground  of  fraud. 

The  following  opinion  was  delivered  at  special  term : 
Barrett,  J. — I  cannot  accede  to  the  proposition  that  confes- 
sions of  judgment,  given  for  honest  debts,  are  to  be  set  usidet 
merely  because  they  were  so  given  after  the  plaintiff  had  extended 
the  defendant  s  time  to  answer  in  the  action  then  pending.    Mitch- 
ell had  a  right  to  prefer  these  creditoi-s,  and  so  long  as  they  were 
not  parties  to  a  fraud,  their  vested  rights  cannot  be  taken  from, 
them.     But  it  was  not  a  fraud,  even  upon  MitchelFs  part,   to 
pay  or  secure  his  honest  debts,  and  though  he  obtained  the  ex- 
tension for  that  specific  purpose,  the  confessions  were  but  the  ex- 
ercise of  a  legal  ngbt      Whether  the  time  necessary  to  prei)are 
and  execute  the  confessions  was  obtained  by  judicial  order,  by 
consent  or  by  interposing  a  frivolous  answer,  is  immateriaL     There 
was  here  no  agreement,  express  or  implied,  that,  pending  the  ex* 
tended  time,  the  existing  status  should  not  be  changed  by  any 
act  of  the  defendant      The  case,  therefore,  is  not  analogous  to 
Jaqiiea  v.  ChreenwoocL^  12  Abb.,  232.     It  is  more  like  Bausell  v. 
Vilmar,  2  Abb.  N.  C,  222,  affirmed  76  N.  Y.,  630,  where  ./a- 
ques  y.  Oreenwood  was  analyzed  and  shown  to  rest  upon  the  fact 
of  an  express  agreement  that  no  assi^ment  would  be  made  pend- 
ing the  stay  of  proceedings.     There  judgment  had  actually  been 
entered,  and,  by  means  of  the  stay  secured  upon  the  agreement 
that  no  assignment  would  be  made,  the  creditor  was  deprived  of 
the  benefit  of  a  levy.     The  other  point  made  upon  the  plaintiffs 
behalf  is  even  less  tenabla      There  is  nothing  >n^hatever  in  the 
facts  testified  to  by  the  plaintiff  to  warrant  his  claim  of  an  equi- 
table lien  upon  or  assignment  of  any  portion  of  what  was  coming 
to  Mitchell  from  the  United  States.      There  was  nothing  in  the 
nature  of  an  appropriation  of  the  funds,  nothing  which   would 
have  authorizea  the  United  States  to  pay  directly  to  the  plaintiflE. 
There  was  no  assignment,   pledge  or  order.      Mitchell  merely 
promised  to  pay  when  he  was  in  funds  from  his  contract  with  the 
ffovemraent,  and  this  promise  was  purely  personal.     There  should 
be  judgment  for  the  defendants,  dismissing  the  complaint  upon 
the  merits,  with  costs  to  the  defendants  Patterson  Brothers,  Theo- 
dore Smith  and  Henry  Smith,  jointly,  to  the  defendants  Hobby 
and  Doody,  and  to  the  defendant  K  B.  James. 

James  U.  Bergen^  for  app'lt ;  Everett  D.  Barlow^  for  resp^ta 
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Lawrence,  J. — In  this  case  there  is  nothing  which  shows  that 
the  judgments  were  not  founded  upon  just  and  legal  debts,  due 
from  Mitchell  to  the  parties  in  whose  favor  the  judgments  were 
entered. 

Under  such  circumstances  it  cannot  be  held  that  the  action  of 
the  respondents'  attorneys,  in  obtaining  an  extension  of  time  to 
answer,  was  a  fraud  upon  the  plaintiff  entitling  bim  to  the  relief 
which  he  seeks  in  this  action. 

The  opinion  of  the  learned  justice  who  tried  the  case  fully 
covers  it,  and  it  therefore  follows  that  the  judgment  in  the  de- 
fendants' favor  should  be  affirmed,  with  costs  and  disbursementa 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concur. 


The  People  ex  reL  Newbold  T.  Lawrence,  App'lt,  v.  Ed- 
ward P.  Barker  el  aL,  Com'rs,  Resp'ta 

{Supreme  Cmrt,  Oeneral  Term,  First  DepartmerU,  Filed  February  18,  189S,) 

1.  Taxes— PERSONAii—RBsroENCE. 

A  person  who  has  a  residence  elsewhere,  where  he  votes  and  pays  tazes^ 
is  not  liable  to  taxation  in  New  York  city  because  he  happens  to  be  there 
on  a  visit  on  the  second  Monday  in  January. 

2.  Same. 

While  a  person  may  have  two  residences,  one  in  the  city  and  one  in  the 
country,  the  place  where  his  famllv  lives,  where  he  stays  the  greater  part 
of  the  time,  where  he  votes  and  where  he  is  assessed  for  personal  taxes,  is 
his  residence  for  purposes  of  taxation. 

Appeal  from  order  reducing  and  confirming  taxation  of  per- 
sonal estate. 

The  facts  appear  in  the  opinion  of  the  special  term  as  follows : 
Andrews,  J. — The  relator's  place  of  business  on  the  second 
Monday  of  January,  1891,  was,  and  for  many  years  prior  to  that 
date  had  been,  in  the  city  of  New  York.  For  some  years  prior 
to  1887  he  resided  at  Lawrence,  in  the  town  of  Hemptead,  Long 
Island,  during  the  summer  months  and  in  the  city  of  New  York 
during  the  winter  months,  and  as  his  place  of  business  was  in 
that  city  he  was,  durinff  those  years,  undoubtedly  taxable  thera 
In  June,  1887,  he  purchased  the  interest  of  his  sisters  in  a  house 
at  Lawrence,  which  had  come  to  him  and  them  under  the  will  of 
their  deceased  father,  and  commenced  to  alter  it  for  his  own  use. 
He  married  in  December,  1887,  and  moved  into  said  house  in 
September,  1888,  and  has  continuously  lived  there  ever  since,  ex- 
cept for  short  periods  of  time  during  the  winter  months,  when  he 
and  his  wife  have  been  at  his  mother's  house  in  New  York. 
He  did  not  pay  for  the  board  of  himself  or  his 
wife  or  contribute  to  the  expenses  of  his  mother's  household 
while  they  were  members  of  it  He  has  voted  for  seven 
years  last  past  in  the  town  of  Hempstead  and  was  assessed 
there  for  the  purpose  of  taxation  in  the  year  1890.  In  the 
winters  of  1889  and  1890  the  relator  and  his  wife  were  at  his 
mother's  house  for  the  periods  of  six  and  four  weeks  respectively. 
In  December,  1890,  shortly  before  Christmas,  the  relator  and  his 
wife  came  to  his  mother's  house  in  New  York  city,  expecting  to 
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stay  there  about  six  weeks,  but  they  were  detained  there  by  his 
sickness  until  the  first  of  March,  when  they  returned  to 
Lawrence. 

Under  our  statutes  every  person  is  to  be  assessed  for  the  pur- 
pose of  taxation  in  the  town  or  ward  where  he  resides  when  the  as- 
sessment is  made  for  all  personal  estate  owned  by  him  ;  and  under 
the  act  of  March  25,  1850,  if  any  person  resides  in  two  or  more 
towns  or  counties  during  any  year  in  which  taxes  may  be  levied, 
his  residence,  for  such  purpose,  is  deemed  to  be  in  the  town  or 
county  where  his  principal  business  is  transacted.  Upon  the  un- 
disputed facts  of  this  case  there  can  be  no  doubt  that,  since  1887, 
the  relator's  domicil,  or  home,  has  been  at  Lawrence,  but  the 
question  whether  he  can  be  deemed  to  have  resided  in  New  York 
on  the  second  Monday  of  January,  1891,.  seems  to  me  to  be  a 
close  and  difficult  one.  The  books  are  full  of  cases  as  to  what 
constitutes  residence  with  reference  to  eligibility  to  office,  the 
right  to  vote,  liability  to  taxation,  liability  of  j)erson  to  arrest  and 
property  to  attachment,  and  jurisdiction  in  actions  foi'  divorce. 

It  has  frequently  been  held  that  facts  which  constitute  a  per- 
son a  resident  of  a  particular  locality  for  one  purpose  do  not 
make  him  a  resident  for  some  other  purposes ;  many  of  the  de- 
cisions turn  upon  the  construction  of  local  statutes,  and  where  the 
facts  are  substantially  the  same  there  is  great  conflict  of  opinion 
as  to  what  constitutes  residence.  Many  courts  and  judges  have 
attempted  to  define  "residence,"  but  the  difficulty  about  such 
definitions  is  that  they  generally  require  further  definitions  to 
make  their  meaning  clear  and  certain.  The  consequence  is  that 
it  is  almost  impossible  to  deduce  from  the  cases  a  rule  of  law  by 
which  it  can  be  determined  in  any  particular  case  whether,  upon 
the  facts  proved,  a  person  is  or  is  not  a  resident  A  leading 
case  in  this  state,  ana  one  which  has  been  frequently  cited,  is 
Frost  V.  Brisbin,  19  Wend.,  11.  In  that  case  it  was  said: 
"  There  must  be  a  settled,  fixed  abode,  an  intention  to  remain 
permanently  at  least  for  a  time,  for  business  or  other  purposes, 
to  constitute  a  residence,  within  the  legal  meaning  of  the  term." 
That  definition  was  cited  and  followed  in  Bartlett  v.  City  of 
New  Tork^  5  Sandt,  44.  In  that  case  it  appeared  that  the  plaint- 
iflE's  domicil  or  home  was  in  Westchester  county,  but  because  he 
took  and  occupied  apartments  for  the  winter  in  a  hotel  in  the 
city  of  New  York  (though  with  the  intent  to  continue  to  be  a 
resident  of  Westchester  county),  it  was  held  that  he  was  properly 
assesvsed  in  New  York  city. 

This  case  was  followed  in  Douglas  v.  The  Mayor,  2  Duer.  110, 
where  the  facts  were  similar  to  the  extent  that  the  plaintiff  lived 
in  New  York  city  in  the  winter  and  spring,  and  in  the  country  in 
the  summer  and  autumn.  And  both  the  above  cases  were  cited 
and  followed  in  People  v.  OommissionerSj  18  St  Rep.,  748»  upon  a 
similar  state  of  facts.  The  definition  of  "residence"  given  in 
Frost  V.  Brisbin  was  found  to  be  sufficient  for  the  solution  of  the 
questions  presented  in  the  above  cited  cases,  but  when  it  is  sought 
to  apply  it  to  the  case  at  bar  the  conclusion  which  should  be 
drawn  is  not  so  obvious.     Under  these  decisions  it  does  not  fol- 
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low  that  because  the  relator  owned  a  house  in  Lawrence,  which  he 
occupied  for  most  of  the  years,  had  voted  for  seven  jrears  in  the 
town  of  Hempstead,  and  was  assessed  and  paid  taxes  m  Lawrence 
in  the  year  1890,  he  was  not  taxable  in  New  York  city.  But  what 
effect  should  be  given  to  the  fact  that  the  relator  and  his  wife 
came  to  New  York  just  before  Christmas,  intending  to  stay  only 
six  weeks,  and  that  their  actual  stay,  including  the  time  auriug 
which  they  could  not  leave  on  account  of  the  relator's  sickness, 
was  only  a  little  over  two  months,  and  the  fact  that  they  had  no 
house,  apartments  or  establishment  of  their  own,  and  were  merely 
the  guests  of  the  relator's  mother  at  her  house?  Li  all  the  cases 
above  cited  the  persons  taxed  were  living  in  the  city  of  New  York 
on  the  second  Monday  of  January,  but  no  attempt  was  made  by 
the  court  in  either  case  to  determine  just  how  long  befpre  or  after 
that  date  a  person,  who  is  there  on  that  day,  must  remain  in  order 
to  be  liable  to  taxation  thera  It  is  difficult,  perhaps  impoesible, 
to  lay  down  any  exact  rule  on  this  point,  but  if  the  relator  had 
owned  or  hired  a  house  or  apartments,  and  had  maintained  an 
establishment  of  his  own,  I  do  not  see  how  the  case  at  bar 
could  be  distinguished  from  the  cases  above  cited,  merely  because 
he  and  his  wife  came  with  the  intention  of  staying  but  six  weeks, 
and  did  actually  stay  but  a  little  more  than  two  months.  They 
would  have  had  a  "  fixed,  settled  abode "  for  over  two  months, 
and  what  distinction  can  be  drawn  between  a  "fixed,  settled 
abode "  for  two  months  and  one  for  three,  four  or  five  months  ? 
They  would  also  have  had  an  **  intention  to  remain  permanently 
at  least  for  a  time,"  and  what  distinction  can  be  drawn  between 
an  intention  to  remain  "  permanently  "  for  at  least  six  weeks  and 
an  intention  to  remain  "permanently  "  for  double  that  time? 

In  the  next  place,  if  the  relator  and  his  wife  had  lived  for  six 
months,  or  all  the  year  around,  as  guests  of  his  mother's,  in  the 
latter's  house  in  the  city  of  New  York,  or  at  the  mother's  expense, 
by  themselves,  in  a  separate  house  or  apartments,  the  relator  would 
certainly  have  been  a  resident  and  liable  to  taxation  there ;  and  I 
do  not  see  how  any  distinction  can  be  drawn  between  living  in 
New  York  city  at  the  expense  of  the  mother  for  two  months  and 
living  in  that  manner  for  six  or  twelve  months,  so  far  as  liability 
to  taxation  is  concerned. 

Upon  the  whole  case,  I  have  reached  the  conclusion,  though 
not  without  considerable  doubt  and  hesitation,  that  the  relator  had 
two  residences ;  that  he  was  residing  in  the  city  of  New  York  on 
the  second  Monday  of  January,  and  that,  as  his  place  of  business 
was  in  that  city,  he  was  lawfully  assessed  there.  With  regard  to 
the  amount  of  the  assessment,  it  appears  that  the  relator,  relying 
upon  his  claim  for  total  exemption  irom  taxation,  did  not  present 
evidence  to  the  tax  commissioners  as  to  the  amount  of  his  taxable 
property.  Under  the  circumstances,  however,  the  court  has  the 
power  and  ought  to  reduce  the  assessment,  beci^use  the  evidence 
shows  that  the  relator  s  taxable  pn^perty  was  very  much  less  than 
$100,000,  the  amount  of  the  assessment 

In  his  sworn  petition  the  relator  stated  that,  upon  his  applica- 
St.  Rep.,  Vol.  XLIV.        88 


Digitized  by  VjOOQIC 


698  New  York  State  Reporter,  Vol.  44        [Sup.Ct. 

tion  to  the  tax  commissioners,  "he  was  ready  to  pi-ove  that  the 
value  of  his  personal  estate,  not  exempt  from  taxation,  over  and 
above  his  debts,  did  not  exceed  $10,000."  And  when  he  was 
first  examined  in  this  proceeding  ne  testified  that  his  personal 

froperty  "did  not  exceed  $10,000,  over  and  above  his  just  debts." 
n  view  of  this  evidence,  I  think  that  the  assessment  should  be 
reduced  and  should  be  fixed  at  $10,000,  rather  than  a  lower  sum, 
notwithstanding  some  testimony  which  the  relator  gave  about  his 

})roperty  on  a  subsequent  examination.     No  costs  should  be  al- 
owed  to  either  party. 
Franklin  R  Lord^  for  app'lt ;  Oeorge  Si  Coleman^  for  resp'ta 

Van  Brunt,  P.  J. — ^It  seems  that  the  relator  was  a  resident  of 
Hempstead,  Long  Island,  and  as  such  resident  he  paid  personal 
taxes  in  said  town ;  and  it  is  to  be  observed  that  the  taxes  of 
1890  at  Hempstead  were  to  be  expended  in  1891 ,  and  the  taxes 
in  January,  1891,  in  New  York  were  for  the  same  year,  and  thus 
the  relator  would  be  compelled  to  pay  two  assessments  for  tax^ 
in  one  year.  The  mere  fact  that  he  happened  to  be  on  a  visit  to 
his  mother  on  the  second  Monday  of  January,  1891,  did  not  make 
him  liable  for  taxation.  It  is  true  that  a  man  may  have  two  resi- 
dences, one  in  the  city  and  one  in  the  country,  but  where  his 
family  lives,  where  he  stays  the  greater  part  of  the  time,  where  he 
votes,  and  where  he  is  assessed  for  pei-sonal  taxes,  is  certainly  his 
residence  for  purposes  of  taxation. 

According  to  the  contention  of  the  respondents,  if  a  man  came 
into  the  city  of  New  York  to  stay  a  day  or  two,  and  was  taken 
sick  and  compelled  to  remain  over  the  second  Monday  of  Janu- 
ary in  any  year  he  would  be  liable  to  taxation  in  this  city.  We 
do  not  thint  that  any  such  claim  can  prevail,  and  it  must  if  the 
relator  can  be  held  in  the  case  at  bar. 

The  order  should  be  reversed  and  the  assessment  vacated,  with 
ten  dollars  costs  and  disbursements. 

0*Brien,  J.,  concurs. 

Patterson,  J. — I  concur  on  the  ground  that  it  does  not  con- 
clusively appear  that  the  relator  was  a  resident  of  the  city  of  New 
York  on  the  2d  day  of  January  so  as  to  be  made  liable  to  tax- 
ation here. 

The  People  ex  rel   John  L.  Lawrence,  App'lt,  v.  Edward 
P.  Barker  et  at,  Com'rs,  Respta 

(dupreme  Court,  General  Term,  Firet  Department,  Filed  February  IS,  1892.) 

Taxes— ^PKRSoNAii—BuBiNBss. 

A  person  who  has  no  place  of  business,  sells  real  estate  belonging  to  the 
estate  of  his  father,  of  which  he  is  executor,  when  he  has  an  opportunity, 
and  18  a  director  of  a  corporation  and  attends  meetings  of  the  board,  does 
no  business  within  the  meaning  of  the  statute. 

Appeal  from  order  reducing  and  confirming  taxation  of  per- 
sonal estate. 

The  facts  appear  in  the  opinion  of  the  special  term  as  follows : 
Andrews,  J. — Upon  his  examination  before  the  tax  commis- 


Digitized  by  VjOOQIC 


SapiOt]         KiEP  V.  The  Manhattan  R  Co.  et  al  699 

^ionera,  on  February  7,  1891,  the  relator  stated  as  follows:  "I 
live  in  Jfew  York  city  from  December  till  May,  and  from  May  till 
December  in  Lawrence,  Long  Island."  In  his  sworn  statement, 
made  before  one  of  the  tax  commissioners  on  February  13,  1891, 
he  said-  "  In  1890  I  came  to  New  York  city  to  live ;  on  the  28th 
day  of  November,  1890.  I  expect  to  leave  New  York  city  on 
the  Ist  day  of  March,  1891."  It  appears  from  these  statements, 
And  the  testimony  taken  in  this  proceeding,  that  the  relator  had 
two  residences,  one  in  New  York  city  and  tne  other  at  Hempstead, 
iong  ManA  He  was  actually  residing  in  New  York  city  on  the 
:flecond  Monday  of  January,  1891,  and  was  lawfully  assessed  there, 
unless  his  principal  business  was  transacted  at  Hiempstead.  Ac- 
<3ording  to  the  evidence,  the  relator  does  not  transact  much  busi- 
ness anywhere:  He  has  no  office  at  Hempstead  and  does  not 
Ttransaet  any  business  there  i-egularl^  and  continuously.  If  any 
«one  comes  to  his  house  there,  and  wishes  to  buy  some  of  the  land 
belonging  to  his  own  or  his  deceased  father's  estate,  he  does  all  he 
«in  to  sdl  it;  but  he  does  not  go  around  tiying  to  get  customers. 
On  the  other  hand,  the  securities,  which  he  holds  as  executor,  are 
kept  in  New  York  city ;  his  bank  account  is  kept  in  the  Bank 
of  America,  m  that  city,  and  he  is  a  director  in  the  National 
Meter  Company  and  attends  meetings  of  that  company,  during  the 
-winter,  in  said  city.  He  apparently  transacts  more  business  in 
New  York  than  he  does  at  Hempstead,  and  the  writ  must  be  dis- 
missed, with  costs. 

Franklin  B,  Lord,  for  app'lt ;  Oeo,  &  Col&man^  for  resp'ts. 

Van  Bbunt,  P.  J. — We  think  that  the  case  of  Newbold  T. 
Lawrence  decided  herewith  disposed  .of  the  case  at  bar.  The 
appellant  does  no  business  within  the  meaning  of  the  statute. 

The  order  should  be  reversed  and  the  assessment  vacated, 
without  costs. 

O'Bbibn  and  Pattbbson,  JJ.,  concur. 


August  M  Kiep,  Resp't,  v.  The  Manhattan  Railway  Co.  ei 

al,  App'lts. 

{Suprmne  Court,  General  Term,  Firet  Department,  FOed  February  18,  189£.} 

1.  Railroad— Elevated— Noise. 

Although  an  elevated  railroad  Is  liable  in  an  action  at  law  for  the  wrong 
done  abutting  owners  by  the  noise  of  piteing  trains,  such  noise  cannot  be 
taken  into  account  as  an  element  of  fee  damage  in  an  equitable  action  to 
restrain  its  operation. 

2.  Same— FiKDiKGS. 

The  mere  use  bj  the  referee  of  the  words  **  permanent  maintenance  and 
operation  of  such  road  '*  in  a  finding  as  to  fee  value  does  not  necessarily 
include  such  incidental  damages  from  the  use  and  operation  of  the  road 
at  noise,  smoke  and  cinders. 

Appeal  from  judgment  of  the  special  tenn,  entered  upon  the 
decision  of  referees  appointed  pursuant  to  a  stipulation  made  by 
the  parties. 

Action  to  restrain  the  maintenance  and  operation  of  defendants' 
railroad  in  front  of  plaintiffs  premises,  and  for  damages. 
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The  referees  refused  to  find  the  sixteenth  rea  uest  of  drfendants, 
as  follows :  "  The  sum  fixed  which  the  defendants  roust  pay  in 
order  to  obviate  the  injunction  herein  should  not  be  greater  than 
the  sum  necessary  to  compensate  plaintiff  for  the  perpetual  main- 
tenance of  defendants'  elevated  railroad  structure,  and  exclusive 
of  the  damages  caused,  or  to  be  caused,  by  the  running  of  tmins 
thereon,"  and  found  as  follows:  "  Twelfth,  The  defendants  intend 
to  permanently  maintain  and  pperate  the  said  elevated  milroad 
as  now  constructed,  maintained  and  operated  by  them."  *'  Four- 
teenth, The  value  of  the  interests  and  easements  of  the  plaintiff  in 
said  avenue  appurtenant  to  the  premises  above  described,  taken, 
appropriated  and  used  by  defendants  in  the  construction,  mainte- 
nance and  operation  of  said  elevated  railroad,  and  the  impairment 
of  the  fee  value  of  the  plaintiff's  said  property  in  consequence  of 
such  taking,  appropriation  and  use,  as  upon  a  permanent  mainte- 
nance and  operation  of  said  railroad,  as  the  same  was  maintained 
and  operated  on  December  22,  1890,  was  on  said  day  the  sum  of 
$1,200,  over  and  above  any  benefits  resulting  to  said  premises 
from  the  construction,  maintenance  or  operation  of  said  railroad 
and  peculiar  to  said  premises." 

Julien  T.  Dauies  and  Joseph  N.  Lord,  for  app'lts;  Henry  E.  At- 
^vater,  for  resp't 

Lawrence,  J. — On  the  argument  of  this  appeal  the  appellants' 
counsel  waived  the  objection  that  error  had  been  committed  by 
the  referees  in  awarding  damages  on  account  of  injuries  inflicted 
upon  the  premises  in  suit  for  a  period  of  time  subsequent  to 
the  commencement  of  the,  action,  and  he  rested  his  appeal  solely 
upon  the  ground  that  it  was  error  on  the  part  of  the  refei-ees  to 
grant  an  injunction  against  the  future  running  of  trains,  and  to 
include  damages  for  any  injuries  incidental  thereto  in  fixing  the 
sum  to  be  paid  as  the  value  of  the  easement  It  is  now  perfectly 
well  settled  that  although  an  elevated  railroad  is  liable,  in  an  ac- 
tion at  law,  for  the  wrong  done  abutting  owners  by  the  noise  of 
passing  trains,  such  noise  should  not  be  taken  into  account  as 
an  element  of  fee  damage  in  actions  of  this  nature.  American 
Bank  NbU  Company  v.  The  K  Y.  Elevated  It.  R  Co.,  41  St  Bep., 
531. 

We  fail,  however,  to  discover  from  the  admission  of  the  evi- 
dence in  this  case  as  to  noiSe,  smoke  and  cinders,  that  the  referees 
in  estimating  the  amount  which  the  plaintiff  should  receive  as 
damage  to  the  fee  included  such  damages  as  amse  from  the  inci- 
dental use  and  operation  of  the  road.  The  exceptions  upon  which 
the  appellants  rely  are  based  upon  the  refusal  to  find  the  sixteenth 
proposed  conclusion  of  law  of  the  defendants,  taken  in  connec- 
tion with  the  twelfth  and  fourteenth  findings  of  the  referees. 
Those  findings  in  our  opinion  do  not  show  that  the  referees  al- 
lowed as  a  part  of  the  damage  to  the  fee  value  of  the  plaintiff's 
property  the  injuries  incidental  to  the  running  of  traina  The 
use  of  the  words,  "  permanent  maintenance  and  operation  of  such 
road,"  do  not  necessarily  include  such  incidental  damages,  and  it 
seems  to  us  hypercritical  to  say  that  the  referees  by  their  findings 
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and  their  refusal  to  find,  Lave  indicated  that  such  damages  were 
included  in  the  conclusion  which  they  reached,  or  in  the  judg- 
ment entered  thereoa 

There  is  no  other  question  in  the  case,  and  we  are  of  opinion, 
therefore,  that  the  judgment  rendered  below  should  be  \ 
with  costs  and  disbursements  to  the  respondent 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concur. 


Lucius  W.  Sawyer,  Eesp't,  v.  James  Gordon  Bennett  et  al.^ 

App'lts. 

{Supreme  (hurt,  General  Term,  First  Department,  FUedFebruary  18, 189S.) 

Bill  of  pabticulars— LmEL. 

In  an  action  for  libel  where  the  complaint  aUeges  that  "  many  perBons 
liave  in  consequence  thereof  and  still  do  refuse  to  employ  or  traae  with 
this  plaintiff/'  a  motion  for  a  bill  of  particulars  of  the  names  and  addresses 
-of  such  persons  will  not  be  granted  before  i;sue  joined  in  the  absence  of 
4in  affidavit  showing  its  necessity  and  that  defendant  has  no  knowledge  of 
.such  persons. 

Appeal  from  order  denying  motion  for  a  bill  of  particulars. 
r/ohn  Townshendy  for  app*lts ;  Eugene  Prayer^  for  resp't 

O'Brien,  J. — This  is  an  appeal  from  an  order  denying  defend- 
ant's motion  for  a  bill  of  particulars,  and  a  further  extension  of 
time  to  answer  with  leave  to  defendant  to  renew  his  motion  for 
the  bill  of  particulars,  after  the  cause  is  at  issue,  upon  proper 
affidavits. 

The  action  was  for  alleged  libels.  The  complaint  set  forth  nine 
alleged  causes  of  action,  and  among  the  allegations  was  one  that 
*•  many  persons  have  in  consequence  thereof,  and  do  still  refuse  to 
employ  or  trade  with  this  plaintiff." 

W  hat  was  sought  by  the  motion  was  a  bill  of  particulars  of 
the  names  and  addresses  of  the  persons  who,  it  is  allied  in  the 
complaint,  in  consequence  of  tne  alleged  libel,  have  refused  to 
trade  with  plaintiff.  The  motion  was  denied  with  costs  to  abide 
the  event,  with  leave  to  renew  after  issue  joined  upon  proper  affi- 
<lavits,  for  the  reasons  as  stated  by  the  learned  judge  oelow  that 
no  affidavit  was  presented  showing  sufficient  reasons  for  the  motion 
then  being  granted ;  that  the  case  was  not  at  issue,  that  it  did  not 
appear  that  the  defendant  was  without  knowledge  of  the  persons 
who  refused  to  employ  plaintiff,  and  that  the  particulars  asked 
for  do  not  appear  to  be  necessary  to  enable  the  defendant  to 
answer.  The  disposition  made  on  the  motion  by  the  judge  was 
proper,  unless  the  defendant  had  an  absolute  right  at  any  stage  of 
the  case  to  the  bill  of  particulars  sought  It  was  not  shown  nor 
does  it  appear  that  such  particulars  were  necessary  to  enable  de- 
fendant to  answer,  and  the  other  objections  as  to  the  sufficiency  of 
the  affidavits  used  on  the  motion,  and  referred  to  by  the  judge, 
are  apparent  It  has  been  frequently  held  by  this  court,  that  a 
mere  application  for  a  bill  of  particulars  will  not  be  granted,  unless 
facts  are  shown  by  proper  affidavits  that  the  party  is  entitled  to 
such  bill  of  particulars,  and  where,  as  here,  it  is  evident  that  the 
particulars  sought  are  not  necessary  to  enable  the  defendant  to 
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answer,  but  may  be  required  upon  the  trial,  proper  afl&davits  as- 
tbe  basis  of  the  application  must  be  presenteA  We  are  of  opiniou 
therefore  that  the  disposition  made  of  the  motion  was  proper,  and. 
that  the  order  appealed  from  should  be  afl^med,  with  ten  dollars^ 
costs  and  disbui-sements. 
Van  Brunt,  P.  J.,  concurs. 

Patterson,  J. — I  concur  on  the  ground  that  it  does  not  appear 
that  the  furnishing  of  a  bill  of  particulars  is  necessary  now» 
After  issue  joined  it  may  be  proper  to  renew  the  application,  and 
therefore  the  order  made  below  was  right 


The  People  ex  rel  Edison  Electric  Light  Co.,  App'lt,  v. 
Edward  Wemple,  Comptroller,  Resp  t 

(Supreme  OauH,  General  Term,  Third  Department,  Filed  April  4,  189t.) 

1.  Taxes— Domestic  corporations— Chap.  542,  Laws  op  1880 — Capitai^ 

employed  within  state. 

The  capital  stock  of  the  relator,  a  domestic  corporation,  was  invested  io 
patents  extending  oyer  the  United  States  and  other  countries.  It  received 
Its  income  from  the  sale  of  licenses  under  its  patents  in  various  cities  and 
villa^^es  in  this  and  other  states.  The  system  adopted  by  it  was  to  pro- 
cure the  formation  of  local  corporations,  and  convey  to  them  the  right  to 
use  its  patents  over  certain  territory,  and  in  payment  take  the  stock  of 
such  local  corporations.  H^ld,  that  relator's  capital  was  employed  in  this- 
state  and  liable  to  taxation  under  chap.  542,  Laws  of  1880,  as  amended. 

2.  Same. 

The  word  "employed,"  as  used  in  the  statute,  should  be  constried  to 
mean  employed  by  the  relator. 

8.  Sake. 

The  statute  does  not  mean  invested,  it  means  used,  kept  at  work  or 
busy  by  the  relator. 

Certiorari  to  review  decision  of  defendant  in  assessing  taxes 
on  relator  for  the  years  ending  November  1,  1889,  and  November 
1,  1890. 

Eaton  <k  Lewis  {Eugene  H.  JLeiviSy  of  counsel),  for  app'lt;  Si  W, 
Hosendakj  attorney-general,  for  resp't 

Putnam,  J. — This  is  a  proceeding  by  certiorari  to  review  the 
action  of  the  comptroller  in  imposing  a  tax  upon  the  relator  for 
the  years  ending  November  1,  1889  and  1890,  under  the  pro- 
visions of  chap.  542,  Laws  of  1880,  as  amended,  or  added  to,  by 
chap  861,  Laws  of  1881,  chap.  151,  Laws  of  1882,  and  chap.  501 
of  1885. 

The  substance  of  the  provisions  of  said  act,  as  far  as  they  bear 
upon  the  questions  involved,  are  as  follows : 

Section  1  provides  that  certain  corporations  shall  make  annual 
reports  to  the  comptroller,  on  or  before  November  15th,  of  the 
amount  of  capital  stock  paid  in,  etc.,  and  in  cases  where  no  divi- 
dends are  made  or  dividends  less  than  six  per  cent,  that  the  offi- 
cers of  the  corporations  shall,  between  the  1st  and  15th  of  Novem- 
ber in  each  year,  appraise  and  estimate  the  value  of  the 
stock  of  said  corporations  and  furnish  the  comptroller  a  certifi- 
cate of  the  said  value  of  such  stock,  under  oath  of  its  officers. 
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Under  §  8,  "  every  corporation  *  *  *  incorporated  *  *  * 
in  this  state  shall  be  liable  to  and  pay  a  tax,  as  a  tax  upon  its 
franchise  or  business,  unto  the  State  Treasurer  annually,  to  be 
computed  as  follows :  *  *  *  The  tax  to  be  at  the  rate  of  one 
and  one-half  mills  upon  each  dollar  of  the  valuation  of  the  said 
capital  stock  made  in  accordance  with  the  provisions  of  the  first 
section  of  this  act."  Section  11  of  said  act,  added  by  laws  of  1882, 
as  amended  by  chapter  601  of  1886,  provides  that,  "  The  amount 
of  capital  stock  which  shall  be  the  basis  of  the  tax  under  *  *  * 
§  3  *  *  *  shall  be  the  amount  of  capital  stock  employed 
within  this  stata" 

It  will  be  seen,  therefore,  that  where  no  dividends  are  made, 
as  in  this  case,  the  tax  is  to  be  imposed  by  the  comptroller  upon 
the  })alue  of  that  part  of  the  capital  of  the  corporation  employed 
within  this  stata 

The  Edison  Electric  Light  company  was  incorporated  on  De- 
cember 31,  1886,  under  the  laws  of  tnis  state,  having  its  office  in 
the  city  of  New  York,  with  a  paid  up  capital  in  1889  of 
$1,600,000  and  in  1890,  $1,600,000,  divided  into  shares  of  $100 
each,  the  value  of  which  the  comptroller  finds  in  1889  was  $186 
per  share  and  in  1890  at  $170  per  share,  although  no  dividends 
had  ever  been  paid. 

The  capital  stock  of  the  corporation  was  used  in  purchasing 
patents,  defending  the  same  in  litigations,  experimenting  and  ex- 
ploiting. In  fact,  substantially  the  whole  capital  of  the  relator  was 
invested  in  its  patents  extending  over  the  United  States  and 
other  countries.  It  had  in  1889  and  1890  received  income  from 
the  sale  of  licenses  under  its  patents  in  various  cities  and  vil- 
lages in  this  and  other  states.  The  system  adopted  by  relator  in 
the  transaction  of  its  business  was  as  follows :  It  procured  the 
formation  of  local  corporations  in  desirable  localities  and  con- 
veyed to  such  local  corporations  the  right  to  use  its  patents  over 
certain  territory,  and  in  payment  of  such  conveyances  took  the 
stock  of  such  local  companies. 

In  1889  it  held  of  such  stock  of  various  local  corporations  in 
this  state  $566,700,  and  in  those  outside  of  this  state  $1,453,678, 
amounting  in  all  to  $2,010,373.  In  1890  the  relator  owned  stock 
of  companies  in  this  state  $1,399,960,  and  in  those  outside  of  the 
state  $1,767,631,  amounting  to  $3,157,481. 

In  the  years  1889  and  1890,  therefore,  the  Edison  Electric 
Company's  capital  was  invested  in  local  stock  of  various  corpora- 
tions in  the  state  of  New  York  and  elsewhere  to  the  amount  as 
above  specified,  represented,  we  may  properly  assume,  by  certifi- 
cates or  stock  in  possession  of  relator  at  its  office  in  New  York, 
and  also  in  its  patent  rights  extending  over  that  part  of  the 
United  States  and  over  other  countries  where  it  had  not  by  any 
conveyances  sold  its  right  to  such  patents. 

The  capital  of  the  company  being  invested  as  above,  its  busi- 
ness in  the  years  mentioned  was  the  selling  of  the  rights  to  use 
its  patents  to  local  corporations  formed  or  being  formed  for  a 
consideration  which  the  relator  received  in  stock  of  such  local 
companies. 
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The  question  to  be  determined  in  this  case  is,  did  the  comptrol- 
ler reach  a  correct  conclusion  in  holding  that  in  the  years  188^ 
and  1890  the  whole  capital  stock  of  the  relator  was  employed 
within  this  state. 

He  so  held,  and  fixed  the  value  thereof  at  the  sum  as  above 
specified.  Assuming  that  he  reached  the  correct  conclusion  in 
determining  that  all  of  said  capital  stock  was  .employed  in  the 
state,  his  finding  as  to  the  value  of  such  stock  should  be  deemed 
conclusive.  People  ex  reL  American  C  &  D,  Co,  v.  WempUj  42 
St  Rep.,  404. 

The  relator  claims  that  not  more  than  $50,000  of  its  capital  is 
employed  in  the  state  of  New  York.  That  the  value  of  its  pat- 
ents for  the  state  of  New  York  does  not  exceed  one  twentieth  of 
its  entire  value.  That  its  capital  invested  in  letters  patent  for  all 
the  territory  other  than  that  of  New  York  is  not  employed  within 
the  state.  Also  that  where  it  has  sold  licenses  for  a  local  terri- 
tory out  of  the  state  and  taken  stock  in  the  local  corporation  it 
has,  as  to  each  of  those  places,  invested  a  part  of  its  capital  repre- 
sented by  such  stock,  which  cannot  be  deemed  capital  employed 
in  this  state. 

It  is  now  settled  that  the  action  of  the  comptroller  in  such  a 
case  as  this  can  be  reviewed  by  certiorari  under  §  463  of  the  Laws 
of  1889.  People  ex  reL  American  C.  &  D.  Co.  v.  Wempky  42  St 
Rep.,  401.  And,  therefore,  the  question  submitted  by  the  parties 
above  stated  is  properly  before  us  and  can  be  examined  on  its 
merits. 

If  the  Edison  Electric  Light  Company  during  1889  and  IBOO' 
had  been  engaged  in  furnishing  electric  light  at  the  various  places 
outside  of  the  state  where  the  local  corporations  were  formed,  in- 
stead of  said  corporations,  no  doubt  would  exist  that  it  would,  in 
that  case,  have  been  engaged  in  a  business  outside  of  the  state,, 
and  that  a  part  of  its  capital  was  employed  in  such  business.  In 
such  a  supposed  case  the  company  would  have  occupied  the  same 
position  as  the  relator  in  People  ex  reL  American  C.  Jt  D.  Co.  v. 
Wemple^  supra.  But  no  such  state  of  facts  exists  here  as  in  that 
case.  This  company's  only  connection  with  business  carried  oa 
outside  of  the  state  was  to  convey  to  local  corporations  formed  for 
the  purpose  of  using  its  patents  the  right  to  use  the  same  for  a. 
limited  territory,  receiving  in  payment  for  such  right,  instead  of 
money,  the  stock  of  such  <;orporations. 

The  relator  might  be  deemed  a  wholesale  dealer  in  electrical 
patents,  doing  business  in  New  York,  where  it  is  incorporated, 
selling  to  local  corporations  all  over  the  United  States  tne  right 
to  use  its  patents,  and  taking  in  payment  the  stock  of  suck 
corporations  evidenced  by  certificates  of  stock,  which  we  may" 
assume  are  held  by  it  at  its  office  in  New  York.  The  cases  of 
People  V.  American  Bell  Teleplione  Co.,  117  N.  Y.,  241 ;  27  St^ 
.  Rep.,  459 ;  and  United  States  v.  American  Bell  Telephone  Co.,  29" 
Fed.  Rep.,  44,  determine  that  the  Edison  Electric  Light  Company^ 
is  not  doing  business  in  the  various  places  outside  of  the  state 
where  it  has  licensed  local  companies  to  use  its  patents.  Those^ 
cases  hold  that  the  owners  of  a  patented  article  who  have  sim- 
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ply  licensed  the  use  of  it  to  any  other  party  for  tbe  purpose  of 
carrying  on  a  trade  or  business  cannot  be  deemed  liable  to 
taxation  on  the  theory  that  "it  is  carrying  on  the  businesa" 
Under  the  authority  of  the  said  cases  the  relator  during  the 
years  of  1889  and  1890  only  carried  on  a  business  in  the  state 
of  New  Yorkj  and  did  not  carry  on  any  business  outside  of 
that  state.  This  being  so,  was  any  part  of  its  capital  enjployed 
out  of  the  state  ? 

The  claim  of  relator  is  that  in  every  place  where  it  has 
licensed  local  corporations,  "  it  has  invested  *  ♦  *  a  part 
of  its  capital,  conveying  a  part  of  its  patent  rights,  and  taken 
in  return  for  such  investment  certificates  of  stock  evidencing 
and  representing  the  same ;  and  the  letters  patent  owned  by  the 
Edison  Electric  Light  Company  are  properly  invested  and  em- 
ployed by  it  in  territory  co-terminous  with  the  territory  for 
which  said  letters  patent  were  issued." 

As  we  have  seen,  the  statute  under  which  the  comptroller 
acted  authorizes  him  to  levy  a  tax  on  the  franchise  or  business^ 
of  the  company  at  the  rate  of  one  and  one-half  mills  on  the 
value  of  its  corporate  stock  employed  within  the  state.  It  will 
not  be  doubted  that  unless  some  part  of  its  capital  stock  ia 
employed  out  of  the  state,  all  will  be  deemed  under  the  act  in 
question  ^o  employed  within  the  state  where  the  company  ia^ 
incorporated,  has  its  office  and  does  its  general  businesa  It 
is  important  to  determine  what  meaning  shall  be  given  to  the 
word  "ewipfoyed"  as  used  in  the  statute  in  question.  Doubt- 
less it  should  be  construed  to  mean  employed  by  the  relator. 
Also,  the  statute  does  not  mean  invested.  It  means  used,  kept 
at  work  or  busy  by  the  relator. 

It  is  not  enough  for  the  company  to  show  an  investment  by  it 
of  a  portion  of  its  capital  stock  in  the  stock  of  a  foreign  corpora- 
tion It  must  also  snow  that  that  part  so  invested  is  employed 
by  it  out  of  the  state.  Suppose  that  the  $2,010,373  owned  by  it 
in  1889  of  local  corporation  stock  and  $3,157,401  in  1890  had 
been  held  in  bonds  of  foreign  states  received  in  payment  for  its- 
conveyance  of  patent  rights ;  it  would  not  be  deemed  to  have  that 
part  of  its  capital  employed  out  of  the  state  of  New  York.  So^ 
the  amount  invested  in  the  stock  of  the  local  corporations  in  vari- 
ous parts  of  the  country  is  to  be  deemed  a  mere  mvestment  The^ 
amount  of  the  relator's  capital  so  invested  is  not  employed  out  of 
the  stata  The  doctrine  laid  down  in  the  case  of  People  v.  Ameri- 
can BeU  Telephone  Co.^  supra,  determining  that  the  relator  is  not 
engaged  in  any  business  in  the  various  pai-ts  of  the  country  outside 
of  New  York  where  it  has  licensed  local  corporations  to  use  ita 
patents,  necessarily  determines  that  the  relator  has  not  any  capital 
employed  where  those  local  corporations  exist  Unless  the  relator 
is  engaged  in  the  business  carried  on  by  said  corporations  it  can- 
not oe  said  to  have  its  capital  employed  where  said  corporations, 
are  located.  The  effect  of  the  holding  in  the  above  cited  cases  is  ta 
determine  that  the  relation  of  relator  to  the  local  corporation* 
using  its  patents  is  that  of  a  mere  investor  in  the  stock  of  such 
St.  Ebp.,  Vol.  XLIV.        89 
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companiea  It  is  not  engaged  in  the  business  of  such  coroora- 
tions,  and  hence  it  has  not  employed  its  capital  therein.  Such 
capital  may  properly  be  deemea  employed  in  the  state  where  the 
'Company  is  located. 

But  relator  insists  that  "from  the  very  nature  of  patent  rights, 
it  is  self  evident  that  the  capital  of  the  relator  invested  in  letters 
patent  for  a  territory  other  tnan  that  of  this  state,  is  not,  and  can- 
not be,  employed  within  the  state."  And  counsel  Quotes  an  ex- 
pression made  by  Mr.  Justice  Curtis  in  Stevens  v.  Gladding  et  aL, 
17  How.,  U.S.,  451,  that  "  These  incorporeal  rights  do  not  exist  in 
any  particular  state  or  district;  they  are  coextensive  with  the 
United  States." 

In  other  words,  a  corporation  like  that  of  Edison  Electric 
Light  Company  who  organize  in  this  state  with  a  eapital  of 
$1,500,000  paid  up  in  cash  under  the  act  of  1880,  as  amended, 
might  in  the  first  instance  be  taxed  by  the  comptroller  for  the 
whole  amount  of  its  capital  stock.  But  the  amount  it  purchased 
with  its  capital  patent  nghts,  although  doing  its  entire  business  in 
New  York  city,  can  only  be  taxed  under  the  act  in  question 
for  the  proportionate  value  of  said  patent  rights  for  the  state  of 
New  York,  "l^hat  onl^  such  proportionate  part  of  the  value  would 
be  deemed  employed  m  this  state. 

The  answer  to  this  proposition  is  that  although  relator  owns 
patent  rights  extending  over  the  United  States  and  over  other 
countries,  it  is  a  New  York  corporation,  only  doing  business  in 
this  state,  and  that,  therefore,  it  does  not  employ  its  capital  ex- 
cept in  this  state.  A  sale  in  New  York  of  the  patent  right  for 
South  America  or  other  territorjr  outside  of  this  state  is  doing 
business  in  New  York,  and  not  in  South  America  or  such  other 
territory. 

Under  §  8  of  the  act  of  1880  the  tax  imposed  is  not  on  prop- 
erty, but  a  tax  upon  the  corporate  franchise  or  business  of  the 
corporation.  People  ex  rd  American  G  <k  D.  Co,  v.  Wem^le^  42 
St.  Rep.,  408 ;  People  ex  rel  Southern  Cotton  Oil  Co.  v.  Wemple, 
id,  634;  People  ex  rel  Edison  III  Co.  v.  Wemple,  39  id,  608. 
In  the  case  last  cited  the  court  remarked:  "Although  a  part  of 
the  relator's  capital  stock  was  invested  in  patent  rights,  no  de- 
duction should  be  made  to  the  tax  on  that  account  The  tax  is 
declared  by  the  statute  to  be  upon  the  corporate  franchise  or 
businesa  *  *  *  It  cannot  be  aflEected  in  any  way  by  the 
character  of  the  property  in  which  the  capital  stock  was  in- 
Tested."  See  also  People  v.  The  Home  Ins.  Co.,  92  N.  Y.,  82a 
In  People  ex  rel  Edison  Et  lU,  Co.  v.  Wemple,  supra,  I  infer 
•that  no  deduction  was  made  for  the  proportionate  value  of  that 
part  of  the  patent  out  of  the  state.  In  People  ex  rel  American 
Bell  Telephone  Co.,  supra,  although  the  point  cannot  be  deemed 
decided,  I  infer  from  the  language  of  the  learned  judge  who 
delivered  the  opinion  of  the  court,  that  he  considered  the  amount 
of   the   capital   of    the  Bell    Telephone   Company   invested  in 

{)atents  employed   in  Massachusetts,  where   that   company   was 
ocated.     (See  pages  265-6.) 
In  my  judgment  a  corporation  chartered  under  our  laws  and 
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doing  its  entire  business  in  our  state  is  liable  to  pay  the  license 
tax  under  the  act  of  1880  on  its  whole  capital  whether  invested 
in  patents  or  otherwise. 

As  we  have  said,  and  as  was  held  in  People  ex  rel  Edison  EL 
IlL  Co,  V.  Wemph^  39  St  Eep.,  608,  the  comptroller  could  levy 
a  tax  under  the  act  of  1880,  though  relator's  capital  was  invested 
in  patent  rights.  Those  rights,  it  is  true,  extend  over  the  United 
States  and  over  other  countries,  authorizing  the  patentee  or  its 
grantees  to  use  the  patent  inventions  over  all  such  territory. 
But  the  relator  never  did  use  or  employ  its  patent  rights  outsiae 
of  this  state.  The  aforesaid  local  corporations,  its  licensees  or 
grantees  only  used  said  patent  rights.  The  only  way  that  relator 
employed  its  capital  so  invested  in  patents  was  to  sell  patent 
rights  at  its  office  in  the  state  of  New  York,  and,  therefore,  it 
employed  its  whole  capital  at  that  place. 

Counsel  for  relator  cites  the  case  of  People  ex  rel  American  C 
Jk  D.  Co.  v.  Wemple,  14  N.  Y.  Supp.,  859 ;  38  St  Eep.,  17,  above 
referred  to.  That  case  is  not  simuar  to  the  one  we  are  considering. 
There  the  relator  was  engaged  in  an  actual  business  outside  of  the 
state.  In  fact  the  greater  part  of  its  business  was  without  the  state. 
If  the  Edison  Electric  Light  Company  were  engaged  in  actually 
doing  business  now  carried  on  by  the  various  local  corporations 
to  which  it  has  sold  licenses,  this  case  would  be  similar  to  the 
case  so  cited. 

The  several  authorities  to  which  our  attention  is  called  where 
the  Pacific  Mail  Steamship  Ca  was  relator  against  the  commis- 
sioners of  taxes,  I  do  regard .  as  parallel  to  this  case.  Without 
attempting  to  discuss  those  cases  at  length  it  is  sufficient  to  say 
that  tney  arose  under  a  different  statute.  The  taxes  there  held 
illegal  were  taxes  against  property,  and  not,  as  under  the  law  of 
1880,  a  tax  on  the  franchise  of  business  of  the  corporation.  The 
same  may  be  said  as  to  the  case  or  the  People  ex  rel  Trowbridge 
V.  The  Cbmmissiojiers  of  Taxes,  4  Hun,  395,  and  People  ex  rel  Pan- 
ama R  R  Co,  V.  Commissioners  of  Taxes,  104  N.  Y,  240 ;  5  St 
Rep.,  647.  As  stated  in  People  ex  rel  Edison  III  Co.  v.  Wempky 
supra,  the  tax  being  upon  a  corporate  franchise  is  not  affected  in 
any  way  by  the  character  of  the  property  in  which  the  corporate 
stock  is  invested. 

Tlie  burden  was  upon  the  i-elator  in  this  case  to  show  that  the 
tax  imposed  by  the  comptroller  of  which  he  complains  was  not 
authorized  by  the  act  of  1880.  He  must  affirmatively  establish 
that  proposition.  People  ex  rel  Brush  IK  El  Co.  v.  Wemple,  39 
St  Rep.,  616.  I  think  it  has  failed  to  do  so,  and  hence  tnat  the 
action  of  the  comptroller  should  be  confirmed  and  the  writ  of 
certiorari  granted  therein  be  quashed,  with  fifty  dollars  costs  and 
disbursements  against  the  relator. 

HsRRiCK,  J.  concurs. 
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The  People  ex  rel  John  A.  Roeblings'  Sons  Company  v. 
Edward  Wemple,  Comptroller. 

(Supreme  Court,  General  Term,  TJUrd  Depai-Pmeni,  Filed  April  4,  iS9i,\ 

Taxes— Foreign  cobpobatiok--Manufactubikg  wrrmK  the  bxatb— Es<- 

EMPTION. 

In  a  proceeding  by  certiorari  to  review  the  decision  of  the  state  compt- 
roller in  assessing  taxes  upon  the  relator,  a  New  Jersey  corporation,  nnder 
the  corporation  tax  laws,  the  relator  claiming  exemption  apon  the  groond 
that  it  carried  on  a  manufacturing  business  within  this  state,  it  appeared 
that  relator  was  organized  for  the  purpose  of  "manufacturing,  buying  and 
selling  iron,  steel  wire,  whre  rope,"  etc.,  and  stated  in  its  affidavit  filed 
with  lis  claim  for  exemption,  that  it  manufactured  wire  at  its  Trenton 
factory,  and  shipped  the  same  to  its  New  York  factory,  and  there  made 
said  raw  material  up  into  ship  rigging,  endless  elevator  chains,  etc.,  and 
then  fitted  said  wire  with  blocks,  pulleys,  and  other  attachments,  and  thus 
converted  it  into  useful  and  complete  articles  for  the  market.  Heid,  that 
the  manufacturing  done  by  the  relator  in  New  York  was  colorable  merdy, 
and  does  not  come  within  the  exemption  of  the  statute. 

Certiorari  to  review  the  decision  of  the  comptroller  of  the 
'.state  in  assessing  taxes  upon  the  relator  to  the  amount  of  $9,403.79, 
under  the  corporation  tax  laws,  for  the  years  1880  to  1889, 
inclusive. 

Charles  Haldane  Johnson,  for  relator ;  &  W.  Bosmdode,  att'y-gea, 
ior  deft 

•Herrick,  J.— The  relator  is  incorporated  under  the  laws,  of 
the  state  of  New  JersCT  for  the  purpose  of  carrying  on  a  manu- 
facturing business.  The  certificate  of  incorporation  provides: 
*'  That  the  borough  of  Chambersburgh,  in  the  county  of  Mercer 
^nd  state  of  New  Jersey,  is  the  place  where  the  principal  part  of 
the  business  of  the  said  company  is  to  be  carried  on.  That  the 
'<3ity  of  New  York,  in  the  county  and  state  of  New  York,  is  the 
place  where  said  company  may  have  an  oflSce  and  store  for  the 
sale  of  their  manufacturea  goods,  and  for  the  transaction  of  other 
business  connected  therewiUi."  There  is  no  dispute  but  that  the 
relator  is  doing  business  within  this  state,  and  hence  subject  to  its 
laws  in  regard  to  taxation,  but  the  relator  claims  that  during  the 
years  for  which  the  taxes  were  levied  in  this  case,  it  was  doing  a 
manufacturing  business  within  this  stale,  and  hence  comes  within 
the  exception  mentioned  in  §  3  of  chapter  542  of  the  Laws  of 
1880,  which  section  provides  that  "  every  corporation  *  *  * 
incorporated  or  organized  by  or  under  the  laws  of  any  other  state 
or  country  and  doing  business  in  this  state,  except  *  *  * 
manufacturing  corporations  carrying  on  manufacturing  within 
this  state    *    *    *    shall  be  subject  to  and  pay  a  tax,"  eta,  etc. 

The  relator  alleges  that  it  is  carrying  on  a  manufacturing  busi- 
ness within  the  state  of  New  York. 

The  defendant,  in  his  return  to  the  writ  of  certiorari  herein, 
specifically  denies  that  the  relator  is  carrying  on  a  manufacturing 
business  witliin  this  stata  The  relator  is  incorporated  for  the 
purpose  of  manufacturing,  buying  and  selling  iron,  steel  wire, 
wire  ropes,  and  all  other  materials  used  in  connection  therewith. 
And  the  relator  states  in  the  affidavit  filed  in  its  claim  for  exemp- 
tion "  that  the  said  corporation  manufactures  wire  at  the  said 
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factory  at  Trenton,  New  Jei'sey ;  that  wire  is  shipped  in  coils  to 
the  New  York  factory  ;  and  that  at  the  said  New  x  ork  factory  the 
^d  raw  material  is  made  up  into  ship  rigging,  endless  elevator 
-chains,  and  other  useful  articles;  that  tne  said  wire  is  fitted  with 
blocks,  pulleys  and  other  attachments  at  the  said  New  York 
factory,  and  is  thus  converted  into  useful  and  complete  articles 
ready  for  the  market" 

The  defendant,  in  his  return  to  the  writ  herein,  alleges  that  the 
premises  in  the  city  of  New  York  used  and  occupied  by  the 
relator  are  not  used  and  occupied  as  a  factory ;  that  they  are  used 
for  its  offices  and  place  of  business  and  for  the  storage  of  its  goods, 
4ind  "  that  on  each  of  the  storage  floors  two  or  three  men  are 
employed  by  the  relator  in  adapting  the  manufactured  articles  of 
the  company  for  such  purposes  as  may  be  required,  such  as 
4ittaching  loops  to  wire  ropes  for  use  as  switching  rods,  attaching 
books  and  loops  to  wire  cables  for  various  purposes,  and  that  no 
wire,  or  wire  ropes,  or  any  other  article  is  manufactured  at  its 
place  of  businesa" 

This  statement  of  the  defendant  may  be  taken  as  not  in  con- 
flict with  the  affidavit  of  the  relator,  but  as  an  explanation  of 
what  the  relator  described  as  the  making  up  of  the  raw  material  and 
•converting  it  into  useful  and  complete  articles  ready  for  the 
market  The  process  of  treatment  is  not  described  by  the  relator, 
^o  that  from  its  statement  alone  it  cannot  be  determined  whether 
it  is  in  truth  a  manufacturing  business  that  is  being  carried  on  in  the 
.state  of  New  York  or  not;  the  relators  affiant  says  it  is,  but  does 
not  so  describe  it  as  to  enable  the  court  to  determine  whether  he 
is  correct  or  not  As  explained  by  the  defendant,  it  does  not 
seem  to  me  that  it  is  manufacturing  within  the  meaning  of  the 
statute ;  what  it  did  in  the  city  of  New  York  was  but  an  incident 
of  its  business,  not  the  business  itself;  it  was  not  manufacturing 
but  the  putting  together  articles  manufactured  elsewhere;  the 
■cutting  into  lengths  coils  of  wire  can  hardly,  it  seems  to  me,  be 
the  manufacturing  of  wire  ropes,  cables  or  rigging. 

"  The  definition  of  the  terms  *  manufacturing  corporations '  and 
*  manufacture '  as  derived  from  some  decisions  and  statutes  to 
which  our  attention  has  been  called,  is  of  little  service  in  the  con- 
:struction  of  the  language  of  this  act  These  terms  must  be  con- 
strued in  view  of  the  general  purposes  of  the  acts  in  which  they 
are  used,  and  the  general  phraseology  found  in  connection  with 
them.  To  give  effect  to  tne  legislative  intention,  their  ordinary 
meaning  may  be  enlarged  or  restricted."  People  v.  Bom  Silver 
Mining  Co.,  105  N.  Y,  76-82 ;  6  St  Rep.,  498. 

But  assuming  that  in  a  sense,  or  technically  speaking,  that  the 
acts  or  processes  described  is  manufacturing,  still  I  think  it  is  not 
within  the  spirit  or  intent  of  the  statute;  it  is  not  a  carrying  on 
manufactures  within  this  state  within  its  meaning. 

In  determining  whether  a  given  case  is  within  a  clause  in  a 
statute  exempting  cei*tain  property  or  interests  from  taxation,  the 
policy  of  the  law  in  makmg  the  exemption  must  be  considered 
and  should  have  great  weight  People  ex  reL  Brush  Electric  IlL  Co.^ 
42  St  Rep.,  272-276. 
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The  terms  used  must  be  construed  in  view  of  the  general  pur- 
poses of  the  act  One  of  those  purposes  was  to  encourage  manu- 
lactures  within  the  state,  and  the  facts  in  this  case  would  seem  U> 
indicate  that  a  ruling  that  corporations  doing  business  in  the  man- 
ner the  relator  has  been  are  exempt  from  taxation  would  rather 
discourage  tlian  encourage  the  growth  of  manufacturing  interests 
in  til  is  state.  The  great  proportion  of  relator's  manu^cturing  is 
done  outside  the  state  ;  the  proportion  inside,^  if  it  be  considered 
manufacturing,  is  so  small  that  it  would  almost  appear  that  it  was 
done  hei*e  merely  for  the  purpose  of  relieving  the  business  from 
taxation. 

To  secure  exemption  under  this  act  some  substantial  portion 
of  the  manufacturing  business  of  the  corporation  should  be  done 
here;  it  sbould  not  be  a  mei*e  incident  of  the  business,  or  done  ia 
connection  with  the  main  business;  it  is  the  manufacturing  busi- 
ness that  is  to  be  exempted,  not  the  business  that  any  one  chooses 
to  establish  in  connection  with  manufacturing,  and  the  manufac- 
turing must  be  real,  not  colorable. 

Comparing  the  amount  claimed  to  have  been  manufactured  in 
the  state  of  New  York  with  either  the  total  amount  manufac- 
tured, or  with  the  amount  sold  within  the  state  it  seems  to  me 
would  bring  one  to  the  conclusion  that  to  exempt  the  business 
done  in  this  state  because  of  the  manufacturing  aone  within  the 
state  would  be  very  far  from  encouraging  the  growth  of  manu- 
facturing industries  here,  and  unless  the  words  of  the  statute  can 
be  construed  in  no  other  way  the  relator  should  not  be  relieved. 
It  would  be  a  plain  case  of  the  letter  of  the  statute  killing  its 
spirit 

It  seems  to  me  that  the  manufacturing  done  by  the  defendant 
in  this  state  is  colorable  merely,  and  does  not  come  within  the 
exemption  of  the  statute.  People  ex  rel  v.  Wemple ,  42  St  Rep., 
60 ;  People  v.  Eo7^  Silver  Mining  Co.,  105  N.  Y.,  76 ;  6  St  Rep.,^ 
495. 

Being  subject  to  taxation  the  determination  of  the  comj)troller 
as  to  the  amount,  unless  clearly  shown  to  be  erroneous,  will  not 
be  disturbed.  People  ex  rel  v.  Wemple^  42  St  Rep..  60 ;  People  eoc^ 
rel  V.  Weniple,  id.,  400-404,  and  the  determination  of  the  comp- 
troller not  being  clearly  shown  to  be  erroneous  in  this  case  should 
not  be  disturbed. 

The  determination  of  the  comptroller  is  affirmed,  with  fifty  dol- 
lars costs  and  printing  disbursementa 

Putnam,  J.,  concurs.    

William  O.  Douglass,  Resp't,  v,  Pbtbr  Ferris  ei  al,  App'lts., 

(Supreme  Court,  General  Term,  Third  Department,  Filed  April  4,  1892.) 

1.   GtJARDIAN  AlTD  WARD— DUTT    OF    GUAKDIAN— PaTMBMT— DI8CHAROK  OW 
BURETTES. 

The  condition  that  a  guardian  shall  in  all  things  faithfully  perform  his- 
duly  according  to  law  requires  him  not  only  to  render  a  correct  account,, 
but  to  actually  pay  over  the  balance  to  his  ward  when  he  is  entitled  to  re- 
ceive it,  and  any  payment  received  by  the  ward  because  of  the  fraudulent 
representations  of  his  guardian  does  not  operate  as  payment  ia  fact»  and 
does  not  discharge  the  sureties  upon  the  guardian's  bond. 
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^,  Same— SuKKTma'  duty. 

It  is  not  necessary  for  the  ward  to  notify  the  sureties  of  the  dishonesty 
of  his  guardian,  in  order  to  hold  them  to  the  obligation  ol  their  bond  ; 
they  owe  more  than  a  passive  duty,  and  should  see  to  it  that  their  principal 
discharges  his  duty;  if  they  neglect' it,  they  do  so  at  their  peril. 
(Mayham,  J.,  dissents.) 

Appeal  from  judgment  in  favor  of  plaintiff,  entered  upon  trial 
by  the  court  without  a  jury. 

Action  upon  the  bond  of  a  guardian. 

The  following  is  the  opinion  of  the  court  below  referred  to  in 
the  opinion  of  the  general  term. 

Tappan,  J. — The  facts  found  are  contained  in  the  decision, 
and  need  not  be  separated  further  than  is  necessary  to  state  clearly 
the  poirtts  involvea  in  the  decision. 

Tne  bond  sued  upon  is  joint  and  several. 

Before  §  768  of  the  Code  of  Civil  Procedure  was  amended 
September  1,  1877,  the  de^ith  of  a  joint  surety  discharged  his 
estate  from  all  liability  upon  such  contract 

The  bond  in  suit  was  given  in  1872.  The  death  of  Rodney 
Sargent  January  28,  1887,  discharged  his  personal  representative 
from  the  joint  liability  of  her  testator  upon  such  bond.  8  R.  S. 
<5th  ed.),  669,  §  1 ;  Qetty  v.  Binsse,  49  N.  Y.,  385 ;  Wood  v.  Fisk, 
^3  id.,  245 ;  Rishy  v.  Broivn,  67  id.,  160;  Hauck  v.  Oraighead^  id., 
432. 

September  1,  1877,  §  758  of  the  Code  of  Civil  Procedure  was 
-amended  so  as  to  read,  that  the  estate  of  a  person  or  party  jointly 
liable  upon  contract  with  others  shall  not  be  discharged  by  his 
death,  but  the  court  may  make  an  order  to  bring  in  the  proper 
representative,  when  necessary  to  do  so.  This  amendment  did 
not  aflEect  the  bond  in  suit,  which  had  been  given  before  it  became 
the  law.  No  act  of  the  legislature  could  alter  the  effect  of  this 
bond,  to  the  prejudice  of  either  party.  The  law  as  it  stood  when 
the  bond  was  given  is  considered  a  part  of  the  written  condition 
thereof.  United  States  v.  Price^  9  How.,  U.  S.,  88 ;  Fielden  v. 
Lahens,  6  Blatchf.,  524  ;  Randall  v.  SackeU,  77  N.  Y.,  480 ;  Smith 
V.  Osborne,  31  Hun,  390,  392. 

The  action  was  revived  under  the  provisions  of  §  454,  Code  of 
Oivil  Procedure,  which  provides  thht  two  or  more  persons  sever- 
•ally  liable  upon  the  same  written  instrument  *  *  ♦  may 
all  or  any  of  them  be  included  as  defendants  in  the  same  action 
•at  the  option  of  the  plaintiff.  Under  this  section  the  plaintiff  had 
the  right  to  join  the  original  defendants  in  the  action  ;  to  discon- 
tinue the  action  as  to  the  defendant  Gilletta  Low,  and  at  the  death 
of  Rodney  Sargent  to  revive  the  action  against  the  defendant 
Abbie  A.  Prouty,  as  personal  representative  of  said  deceased  de- 
fendant, and  to  continue  the  same  to  judgment  against  the  pres- 
ent defendants,  taking  a  personal  judgment  against  the  defendant 
Peter  Ferris,  and  a  judgment  to  be  collected  by  due  course  of 
administration  against  the  defendant  Abbie  A.  Prouty,  sole  exec- 
utrix of  Rodney  Sargent,  deceased.  Churchill  v.  Trapp,  8  Abb., 
806 ;  Eaton  v.  Alger,  57  Barb.,  179 ;  S.  C,  47  N.  Y.,  845 ;  Hauck 
r.  Craighead,  67  id.,  432,  486. 
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The  condition  of  the  bond  in  suit  is  that  Edwin  B.  Low  shall 
well  and  faithfully  in  all  things  discharge  the  duty  of  guardian  of 
the  plaintiff,  his  ward,  according  to  law,  and  render  a  just  and 
true  account  of  all  moneys  and .  property  received  by  him,  and  of 
the  application  thereof,  to  and  beiore  any  court  having  cognizance 
thereof,  when  thereto  required. 

The  case  presented  by  the  evidence  shows  that  the  guardian, 
soon  after  his  ward  attamed  his  majority,  rendered  a  correct  ac- 
count, showing  the  true  balance,  remaining  in  his  hands,  but  did 
not  pay  such  balance,  but  by  fraudulent  representations  induced 
his  ward  to  receive  in  payment  a  worthless  note  and  mortgage, 
taking  from  him  a  discharge  and  authority  to  enter  a  decree  with 
the  surrogate  of  Essex  county,  who  had  appointed  the  guardian^ 
judicially  settling  his  account,  and  discharging  him  and  his  sure- 
ties upon  the  bond  in  suit 

As  the  guardian  rendered  a  correct  account,  showing  the  true 
balance,  it  is  insisted  by  the  counsel  for  the  defendants  that  the 
fraud  committed  by  the  guardian  in  making  the  payment  v9BS 
not  part  of  his  conduct  as  ^ardian,  but  was  the  individual  fraud 
of  the  guardian,  and  not  within  the  condition  of  the  bond. 

The  condition  that  the  guardian  shall  in  all  things  faithfully 
perform  his  duty  according  to  law  requires  him  not  only  to 
render  a  correct  account,  but  to  actually  pay  over  the  balance  to 
the  ward  when  he  is  entitled  to  receive  it  Any  colorable  pay- 
ment made  with  counterfeit  coin,  spurious  bills,  or  checks  drawn 
upon  a  bank  in  which  there  were  no  funds  to  pay,  or  any  pay- 
ment received  by  the  ward  because  of  the  fraudulent  represeuta- 
tions  of  the  guardian  does  not  operate  as  payment  in  fact,  and 
does  not  discnarge  the  sureties  upon  the  guardian's  bond.  Bank 
V.  Buchanan,  87  Tenn.  82 ;  S.  C.,  10  Am.  St  Rep.,  6^7,  note  at 
page  649,  and  cases  there  cited. 

The  undertaking  of  the  surety  that  the  guardian  shall  actually 
pay  protects  the  ward  against  any  fraud  of  the  guardian  com- 
mitted in  the  attempt  of  the  latter  to  make  payment  or  obtain 
satisfaction  or  discharge  of  the  debt  due  by  the  guardian,  as  such,, 
to  the  ward.  Until  the  guardian  had  paid  the  ward  the  money, 
or  property  which  was  a  just  equivalent  for  it,  He  had  not  faith- 
fully  performed  his  duty  as  guardian. 

After  such  payment  nas  once  been  made,  the  liability  of  the 
guardian  as  such  and  of  his  sureties  ceases;  further  dealings  of 
the  guardian  whereby  he  defrauds  the  ward  is  personal  fraud,  not 
inv(»lving  his  conduct  as  guardian,  for  which  the  sureties  upon 
his  bond  cannot  in  an^jr  manner  be  made  liable.  The  release  and 
<lischarge  from  plaintiff  to  Edwin  B.  Low,  his  guardian,  having 
been  declared  void  for  fraud,  by  a  court  of  competent  jurisdiction, 
the  liability  of  the  defendants,  as  sureties  upon  the  bond  of  the 
guanlian,  if  not  affected  by  laches,  remains  tne  same  as  though 
the  release  had  never  been  given.  Parr  v.  State  (Md.),  17  A. 
1020;   Am.  Dig.,  1889,  1722. 

The  attempted  payment  by  Edwin  B.  Low,  as  guardian,  to  the 
plaintiff,  his  ward,  and  the  discharge  given  therefor,  andtlie  decree 
in  the  surrogate's  court  based  thereon,  having  been  set  aside  for 


Digitized  by  VjOOQIC 


Sup.Ct]  Douglass  v.  Ferris  et  al  713 

the  fraud  of  such  guardian,  and  it  having  been  affirmatively 
adjudged  in  an  action  brought  in  this  court  by  the  plaintiflE 
against  Edwin  B.  Low  as  ffuardian  that  said  Low  as  such  guardian 
pay  a  sum  of  money  to  plaintiflE,  for  which  he  is  liable  as  guar- 
dian, such  judgment  and  decree  obtained  in  the  manner  and 
under  the  circumstances  detailed  in  the  findings  of  fact  is  evi- 
dence against  the  sureties  upon  said  guardian's  bond  and  is  prima 
facie  binding  upon  them.  BockfelUr  v.  Donnelly^  8  Cow.,  628 ; 
Thayer  w.  Clark,  48  Barb.,  243;  Bimse  v.  Wood,  37  N.  Y.,  526; 
Oerould  v.  Wilson,  81  id.,  573 ;  ScofieU  v.  ChurchiU,  72  id.,  565  ; 
Casoni  V,  Jerome,  58  id.,  315;  Harrison  v.  Clark,  87  id.,  572; 
Heard  v.  Loflge,  20  Pickering,  53 ;  32  Am.  Decisions,  197,  and 
note  p.  202;  Parr  v.  State  (Md.),  17  A.,  1020;  Am.  Dig., 
1889,  1722. 

There  being  no  evidence  in  any  manner  rebutting  the  reason- 
able inference  to  be  drawn  from  the  judgment  roll  in  that  case, 
it  is  proof  of  the  fact  of  the  liability  of  Low  as  guardian  to  the 
plaintiflE  and  is  competent  evidence  of '  the  guardian's  fraud. 
Thomas  V.  Hubbell,  15  N.  Y.,  405;  Lee  v.  Clark,  1  Hill,  56; 
Bridgeport  Ins.  Co.  v.  Wilson,  34  N.  Y.,  275 ;  Conner  v.  Beeves, 
103  kL,  527 ;  4  St  Rep.,  216  ;  Heard  v.  Lodge,  20  Pickering,  53 ; 
52  Am.  D.,  197,  202;  GUM  v.  Wiley,  126  111.,  810;  9  Am. 
St.,  587. 

The  judgment  before  mentioned  determined  that  there  was  a 
4sufl[cient  rescission  of  the  attempted  payment  with  a  proper  oflEer 
to  restore  the  note  and  morteage,  and  the  same  have  always  since 
remained  at  the  disposal  of  Low,  and  were  ready  to  be  delivered 
to  him  at  the  trial. 

The  note  and  mortgage  were  taken  as  actual  payment,  and  ex- 
■cept  for  the  fraud  of  Low  would  have  operated  as  payment,  of  the 
amount  due  from  him  to  the  plaintiflE;  as  the  attempted  payment 
was  set  aside  for  fraud  it  did  not  operate  to  extend  the  time  of 
payment  of  the  original  indebtedness. 

It  does  not  appear  that  there  was  any  irregularity  in  the  entry 
of  final  judgment  in  the  action  between  the  plaintiff  and  Low. 
An  irregularity  of  the  kind  claimed  could  only  be  corrected  by 
proper  motion.      Wright  v.  Nostrand,  94  N.  Y.,  32. 

It  is  insisted  by  the  counsel  for  the  defendants,  that  such  laches 
on  the  part  of  the  plaintiflE  are  shown  that  the  sureties  upon  the 
guardian's  bond  are  released. 

The  fraud  of  Edwin  B.  Low,  the  guatdian,  was  committed  May 
14,  1879.  It  was  discovered  by  plaintiflE  in  November,  1880,  and 
was  bv  him  immediately  communicated  to  Low,  and  the  plaintiflE 
then  demanded  that  the  transaction  respecting  the  note  and  mort- 
gage, bv  which  the  fraud  was  committed,  and  all  proceedings 
which  nad  been  taken  under  the  discharge  and  decree  of  the  sur- 
rogate, should  be  cancelled  and  treated  as  void,  and  that  said  Low 
as  guardian  pay  the  $3,200  and  interest,  for  which  the  note  and 
mortgage  had  been  substituted,  to  which  Low  assented  and  prom- 
ised to  make  such  payment,  and  in  February  paid  $800. 

In  April,  1882,  Low  transferred  his  real  estate  to  his  wife,  and 
St.  Rep.,  Vol.  XLIV.        90 
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made  no  further  payment  upon  the  amount  acknowledged  bj  him 
to  be  due  to  the  plaintiflE. 

In  October,  18o2,  plaintiflE  commenced  the  action  against  Low^ 
his  guardian,  in  which  judgment  was  entered  in  February,  1885» 
vacating  the  attempted  payment  by  the  note  and  mortgage,  and 
setting  aside  the  discharge  and  the  decree  of  the  surrogate  based 
thereon,  and  giving  judgment  in  favor  of  the  plaintiflf  against  Low 
for  the  amount  due  by  him  as  guardian. 

On  June  9,  1886,  the  judgment  had  been  aflarmed  by  the  gen- 
eral term  and  final  judgment  was  entered.  On  June  15,  1885, 
executions  on  the  judgments  were  issued  and  returned  unsatisfied. 

This  action  Was  brought  October  31,  1885,  and  then  the  sure- 
ties first  became  aware  of  the  fraud  of  Low,  and  of  the  proceed- 
ings taken  by  tte  plaintifl!  in  consequence  of  such  fraud. 

On  June  27,  1886,  Low  was  and  since  then  has  been  insolvents 

It  is  fairly  to  be  inferred  that  the  assent  of  Low  and  his  prom- 
ise to  pay  in  November,  1880,  and  afterwards  often  repeated,  and 
his  payment  in  February,  1882,  was  the  cause  of  plaintiffs  fail- 
ure to  prosecute  an  action  against  Low  until  October,  1882. 

From  that  time  until  the  commencement  of  this  suit  plaintiflf 
was  prosecuting  the  fiuit  against  his  guardian,  to  avoid  the  effects 
of  his  fraud,  and  to  put  himself  in  condition  to  prosecute  the  sure- 
ties, the  guardian  during  all  the  time  unjustly  defending  and  in- 
terposing  to  delay. 

Under  the  circumstances  did  the  plaintiff  owe  any  duty  .to  the 
sureties  which  he  omitted?  They  undertook,  as  has  been  shown, 
to  guard  and  protect  him  against  the  fraudulent  conduct  of  his 
guardian.  He  had  undertaken  to  settle  with  this  guardian  when 
he  attained  his  majority,  and  to  obtain  payment  In  the  attempt 
to  pay  him  the  guardian  had  cheated  and  defrauded  him,  and  in 
that  way  had  obtained  his  discharge.  Until  such  payment  and 
discharge  had  been  set  aside  for  the  fraud,  plaintiff  could  not  call 
upon  the  sureties,  and  he  had  the  right  to  tate  the  proper  proceed- 
ings for  that  purpose ;  whatever  time  was  necessarily  taken  for 
that  purpose,  plamtiff  was  entitled  to.  The  guardian  was  not 
faithfully  performing  his  duty  when  he  comnaitted  the  fraud,  nor 
was  he  when  he  resisted  proper  l^al  proceedings  to  vacate  and 
set  aside  what  he  had  gamed  by  nis  fraudulent  conduct  as 
guardian. 

The  delays  were  caused  by  the  fraudulent  and  improper 
conduct  of  the  guardian  as  such,  against  which  the  sureties  had 
undei-taken  to  guard  the  plaintiff. 

The  sureties  were  bound  to  know  that  any  transaction  between 
plaintiff  and  Low  by  which  he  defrauded  plaintiff  in  paying  over 
such  money  was  liable  to  be  set  aside  for  such  fraud,  and  that 
nothing. short  of  actual  payment  would  release  the  guardian  or  his 
sureties. 

It  was  their  duty  to  protect  themselves  by  such  inquiries  as  to- 
payment  as  would  have  put  them  into  possession  of  the  facts. 
The  plaintiff  was  in  the  neighborhood  ana  they  could  have  made 
inquiry  of  him.  Without  such  inquiry  he  had  no  occasion  to- 
communicate  with  the  sureties. 
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The  plaintiflE  having  acted  reasonably  under  the  existing  cir- 
cunastances,  and  the  delay  in  calling  upon  the  sureties  having  been 
caused  by  the  fraudulent  and  dishonest  conduct  of  the  principal, 
the  guardian  for  whom  the  sureties  had  undeitaken  that  he  should 
as  guardian  act  honestlv,  and  without  fraud,  such  delay  does  not 
constitute  laches  which  will  discharge  the  sureties.  GUlleU  v. 
Wiley^  126   111.,  819;  9   Am.   State,  587,    note   and  cases  cited. 

I  see  no  reason  why  the  plaintiflE  should  not  recover  the  cost 
and  expense  in  undoing  the  fraud  of  the  principal,  and  in  secur- 
ing an  honest  accounting. 

Judgment  is  ordered  against  the  defendants  for  $3,509.74  and 
interest  thereon  from  February  16,  1886  to  April  8,  1889,  and  for 
$L93.63  and  interest  from  the  same  time,  and  for  $72.50  and 
interest  from  June  9,  1885,  to  April  8,  1889,  amounting  to  the 
time  of  trial  to  the  sum  of  $-1,714.04,  said  judgment  to  be  entered 
against  the  defendant,  Peter  Ferris,  personally,  and  against  the  de- 
fendant Abbie  A.  Prouty  as  sole  executrix  of  Eodney  Sargent, 
deceased,  to  be  paid  by  aue  course  of  administration. 

PlaintiflE  is  entitled  to  costs  of  this  action  with  an  additional 
allowance  of  five  per  cent  upon  the  amount  of  the  recovery 
aforesaid. 

Judgment  is  ordered  accordingly. 

Handy  Kellogg  £  Hale  (Eichard  L.  Hand,  of  counsel),  for 
app'lts  ;   Corbin  <t  Rowe  (Royal  Corbin,  of  counsel),  for  resp't 

Herrick,  J. — For  the  reasons  set  forth  in  the  opinion  of  Mr. 
Justice  Tappau  in  the  court  below,  the  judgment  appealed  from 
should  be  affirmed 

In  addition  to,  but  in  harmony  with,  the  views  expressed  by 
the  trial  court,  the  following  suggestions  are  made,  it  seems  to 
me  that  it  was  not  necessary  for  the  plaintiflE  to  notify  the  sure- 
ties of  the  dishonesty  of  his  guardian,  in  order  to  hold  them  to 
the  obligation  of  their  bond.  They  owed  more  than  a  passive 
duty ;  they  should  see  to  it  that  their  principal  discharged  his 
duty ;  if  they  neglected  it  they  did  so  at  their  peril.  Forrester  v. 
JSiate,  46  Maryland,  161 ;  OilleU  v.  Wiley,  126  HI,  310,  327-8. 

A  guardian's  duty  does  not  end  as  soon  as  his  ward  becomes  of 
age  ;  ne  must  then  make  a  settlement  with  his  ward,  and  honestly 
account  and  pay  over  what  is  coming  to  him,  and  the  sureties  are 
responsible  that  he  does  so.  I  cannot  assent  to  the  idea  that  be- 
cause when  the  ward  becomes  of  age  he  has  legal  capacity  to  act 
for  himself  that  the  sureties  are  no  longer  responsible  for  the 
transactions  batween  himself  and  his  guardian  in  settling  the  es- 
tate. One  of  the  most  important  duties  the  guardian  owes  to  his 
ward  is  an  honest  accounting  and  settlement  with  him,  and  that 
necessarily  cannot  take  place  until  he  is  of  age,  and  instead  of 
being  in  any  sense  released  by  the  transactions  of  the  ward  with 
his  guardian,  it  seems  to  me  it  is  just  the  time  when,  if  ever,  the 
sureties  owe  an  active  duty  to  see  that  their  principal  acts,  as 
they  have  bound  themselves  he  would  act,  as  an  honest  man. 

In  my  opinion  the  defendants  are  in  a  somewhat  diflEerent  posi- 
tion from  an  endorser  upon  a  note,  or  a  guarantor  of  a  bond,  or 
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any  surety  who  merely  bonds  himself  to  pay  a  sum  of  money  or 
fulfill  a  contract  if  his  principal  does  not  Here  the  sureties  guar- 
antee the  fidelity  and  honesty  of  the  guardian ;  the  obligation  is 
that  the  principal  "  shall  w^ll  and  faithfully  in  all  things  discharge 
the  duty  of  guardian  ; "  if  he  fails  in  that  they  are  responsible 
for  the  damages  the  ward  suflEers  through  that  lack  of  fidelity ; 
it  is  something  more  than  warranting  his  pecuniary  responsibility, 
where  if  he  does  not  comply  with  his  contract  to  pay  and  the  cred- 
itor by  his  delay  suffers  nim  to  become  impecunious  so  that  the 
sureties  cannot  collect  from  him,  the  creditor  by  his  laches  has. 
placed  the  sureties  in  a  position  where  they  cannot  make  them- 
selves good ;  here,  as  we  have  seen,  the  bond  was  for  fidelity  and 
hpnesty;  acting  promptly  would  not  have  made  him  honest; 
delay  has  not  made  him  any  more  dishonest  than  he  was^ 
before. 

Honesty  and  fidelity  are  the  main  things  guaranteed ;  not  pecu- 
niary responsibility.  But  even  upon  the  ground  of  delay,  I  do 
not  see  that  the  defendants  have  any  sufficient  reason  to  be  re- 
leased. Tlie  delay  caused  by  the  legal  proceedings  cannot  be 
considered  on  the  question  of  laches.  Laches  can  only  be  predi- 
cated upon  the  time  that  elapsed  from  the  discovery  of  the  fraud 
until  the  commencement  of  the  suit  against  the  principal. 

No  inflexible  rule  can  be  laid  down  as  to  what  constitutes^ 
laches;  it  depends  upon  the  circumstances  in  each  particular  case. 
The  evidence  in  this  case  is  not  before  us,  but  it  is  fairly  to  be 
inferred  from  the  facts  found  that  there  were  negotiations  between 
the  plaintiff  and  his  guardian,  and  promises  to  pay  by  the  guardian, 
so  that  the  plaintiff  was  kept  in  constant  hope  and  expectation  of 
a  settlement ;  and  a  part  payment  was  mada 

Plaintiff  first  became  aware  of  the  fraud  in  November,  1880, 
and  immediately  made  demands  upon  his  guardian  for  payment; 
this  was  promised,  but  not  fulfilled.  In  February,  1882,  a  part 
payment  was  made,  and  no  further  payment  being  made,  in  Octo- 
oer,  1882,  he  commenced  his  action  against  his  former  guardian. 
I  do  not  think  that  the  delay  und^r  all  the  circumstances  con- 
stituted laches  that  would  release  the  defendants. 

There  was  no  extension  of  the  guarcji^n's  time,  or  valid  release 
of  him  by  the  plaintiff,  by  which  the  plaintiff  was  prevented  from 
prosecuting  him  upon  his  obligation  to  make  an  account  The 
fraud  practiced  vitiated  the  whole  proceeding  and  settlement,  so 
that  it  in  no  way  acted  as  an  extension  of  time  or  stay  of  proceed- 
ings.    Lawman  v.  YaUs^  37  N.  Y.,  601. 

Mere  indulgence  or  delay  by  the  creditor  to  prosecute  the  prin- 
cipal debtor  will  not  release  tne  surety.  Albany  Dutch  Church  v. 
Vedder,  14  Wend.,  165 ;  Supervisors  v.  Otis,  62  N.  Y.,  88 ;  Powers 
V.  Silberstein,  108  id.,  169 ;  18  St  Kep.,  125 ;  Howe  Machine  Co,  v. 
FarringUm,  82  N.  Y.,  121-181;  Bostwick  v.  Van  Voorhis,  91 
id.,  358. 

The  judgment  should  be  aflirmed,  with  costs  and  printing  dis- 
bursements. 

Putnam,  J.,  concurs. 
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Mayham,  p.  J.  (dissenting.) — This  action  was  brought  against. 
Peter  Ferris  and  Rodney  Sargent  upon  a  bond  executed  by  theia 
and  Gilletta  Low  as  sureties  &r  Edwin  B.  Low,  upon  his  appoint- 
ment as  the  general  guardian  of  the  plaintiff,  William  0.  Doug- 
lass, by  the  surrogate  of  Essex  county. 

The  bond  was  dated  on  the  28th  of  March,  1872,  and  letters 
of  guardianship  were  issued  to  the  guardian  on  the  29th  day  of 
March,  1872.  The  plaintiff  arrived  at  the  age  of  twenty-one 
years  on  the  26th  day  of  March,  1879  ;  on  the  14th  of  May,  1879, 
after  becoming  twenty-one  years  of  age,  the  plaintiff  and  his 
guardian  had  a  voluntary  settlement  or  accounting,  and  setUed 
and  fixed  the  amount  of  the  guardian's  liability  to  the  plaintiff 
on  account  of  such  guardianship  at  the  sum  of  $4,363.10,  and 
the  guardian  thereupon  paid  to  the  plaintiff  the  sum  of  $1,163.10, 
leaving  a  balance  due  from  the  guardian  to  the  plaintiff  of  ttie 
sura  of  $3,200,  and  in  settlement  or  payment  of  that  balance  the 
guardian  turned  out  to  the  plaintin  the  promissory  note  of  his 
insolvent  brother,  Charles  W.  Low,  payable  to  the  order  of  the 
plaintiff  March  1,  1881,  with  semi-annual  interest,  and  a  mortgage 
on  real  estate  in  the  state  of  Illinois  executed  by  Charles  W. 
Low  to  the  plaintiff  to  secure  the  payment  of  the  same,  which; 
mortgage  was  falsely  and  fraudulently  represented  by  the  gaardian 
to  be  good  security  for  the  sama 

At  the  time  of  the  consummation  of  the  settlement  plaintiff" 
gave  to  his  attorney  written  authority  to  appear  for  him1:)efore 
the  surrogate  of  Essex  county  and  discharge  the  guardian  from 
all  liability  on  account  of  such  guardianship. 

Pursuant  to  such  settlement  and  authority,  the  guardian  and 
attorney  for  the  plaintiff  so  authorized  and  empowered  by  him,. 
without  personal  notice  to  the  plaintiff,  on  the  12th  day  of 
Januaiy,  1880,  appeared  before  such  surrogate,  and  such  proceed- 
in£s  were  thereupon  had  by  and  before  him  that  a  decree  of  final 
judicial  settlement  and  accounting  of  such  guardian's  accounts^ 
was  had,  and  the  surrogate  then  and  there,  among  other  things, 
"ordered,  adjudged  and  decreed  that  said  account  be,  and  the 
same  hereby  is,  finally  settled  as  filed  and  adjusted,  and  it  is^ 
farther  adjudged  and  decreed  that  nothing  remams  in  the  hands 
of  said  guardian  as  such,  or  due  from  him  to  said  ward."  The 
decree  was  duly  entered  of  record  on  that  day  in  the  office  of  the  • 
surrogate 

The  case  shows  that  the  real  estate  mortgage  given  as  collat- 
eral to  the  note  taken  by  plaintiff  on  the  setUement  was  not  ade- 
quate security  for  the  note,  and  that  the  plaintiff  discovered  that 
he  had  been  defrauded  in  the  settlement  with  his  guardian,  and 
that  the  mortgage  and  note  were  not  security  for  the  amount 
found  due  the  plaintiff  on  that  settlement,  and  ^e  plaintiff  in 
November,  1880,  discovered  that  fact,  and  in  February,  1882,  the 
guardian  seems  to  have  conceded  that  fact,  and  then  paid  the 
I^Qtiff  $800  on  acoount  of  the  $3,200,  but  failed  to  pay  the  bal- 
ance, and  in  October  of  that  year  the  plaintiff  commenced  an 
action  in  the  supreme  court  for  the  same  against  the  guardian,  al- 
kq^ing  the  guardianship,  the  settlement  between  the  plaintiff  and 
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guardian  after  plaintijBf  became  of  age,  the  amount  .found  due 
from  the  guardian,  the  giving  of  the  note  and  mortgage  in  satis- 
faction of  the  same,  the  decree  of  the  surrogate  thereon  discharg- 
ing the  guardian ;  aUeging  that  the  settlement  was  procured  by 
fraud,  and  asking  that  the  decree  of  the  surrogate  be  vacated  for 
fraud,  and  that  the  guardian  be  adjudged  to  pay  the  balance 
found  due  on  the  settlement  The  defendant  aemurred  to  the 
•complaint  and  judgment  was  given  for  the  plaintiff  on  the  de- 
murrer, which  was  aflSrmed  on  appeal  and  judgment  ordered 
against  the  guardian  for  the  balance  and  costs. 

To  recover  that  balance  and  the  cost  of  that  litigation  the  plaint- 
iff brought  this  action  against  the  sureties  on  the  guardian's  bond, 
and  on  the  trial  the  plaintiff  recovered  judgment  for  the  amount,  the 
$3,200  and  interest  from  date  of  settlement,  less  the  $800  paid  by 
the  guardian  after  that  date,  and  also  the  plaintiff's  expense  in 
action  against  the  guardian,  and  the  costs  of  this  action,  in  all 
$5,555.22. 

The  first  and  perhaps  most  important  question  raised  by  the  ap- 
pellant on  this  appeal  is  whether  the  sureties  upon  this  bond  are 
not  discharged  oy  the  settlement  of  the  plaintiff  with  the 
guardian,  after  arriving  at  his  majority,  and  accepting  of  the 
guardian,  in  satisfaction  of  his  claim,  the  note  and  mortgage  oi 
Charles  W.  Low  payable  nearly  two  years  after  the  date  of  such 
settlement,  upon  which  a  decree  discharging  the  guardian  "^^ 
entered  by  the  surrogate. 

If  the  plaintiff  by  this  settlement  deprived  the  sureties  of  ^y 
of  their  legal  advantages  in  protecting  themselves  from  tb^  ^^^' 
^tion  they  assumed  as  sureties  on  this  bond,  to  their  preja^^^ 
it  is  diflScult  to  see  how  he  can  in  this  action  enforce  its  oblig^^*?^ 
against  them  for  his  own  protection  and  to  the  prejudice  ot  the 
sureties.  ^         . 

The  capacity  of  the  plaintiff  to  make  a  settlement  witb  his 

fuardian  after  becoming  of  age  cannot  be  doubted,  and  it  ^^ 
ardly  be  claimed  that  the  defendants  by  their  bond  undertook  to 
protect  the  plaintiff  from  the  consequences  of  his  improvident 
dealings  with  his  guardian  after  he  is  clothed  by  law  with  author- 
ity to  act  for  himself,  in  the  absence  of  any  collusion  between  the 
sureties  and  the  principal  in  the  bond,  unless  by  its  tertos  ^"® 
•  sureties  contractea  to  protect  the  obligee  against  the  consequ©^^^ 
of  his  acts  after  arriving  at  his  majority.  , 

The  condition  of  this  bond  was.  "That  if  the  above  bouo^?^ 
Edwin  B.  Low  do  and  shall  well  and  faithfully  in  all  things  ~^ 
charge  the  duty  of  guardian  to  the  above  named  minor,  ac^  I 
ing  to  law,  and  render  a  just  and  true  account  of  all  moneys  ^°. 
property  received  by  him,  and  of  the  application  thereof,  ^^^  ^ 
such  guardian  in  all  respects  to  and  before  any  court  having  ^^ 
nizance  thereof  when  thereunto  required,  then  this  obligatJ^^*^ 
be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

The  obligation  of  the  guardian  was  to  account  for  nil  rtio^^J 
and  property,  to  and  before  any  court  having  cognizance  tb^^^ 
and  that  course  would  have  afforded  a  complete  protection  to 
ward,  and  to  the  sureties  as  well,  and  could  at  the  time  of  iii^"^  ^ 
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this  voluntary  settlement  have  been  compelled  by  the  plaintiff  or 
the  sureties  on  this  bond 

The  making  of  this  voluntary  settlement  by  the  plaintiff  with 
bis  guardian,  and  the  entering  of  a  decree  thereunder  and  in  pur- 
suance thereof,  while  the  same  was  voidable  for  fraud,  bound  all 
the  parties  until  rescinded ;  and  thus  suspended  the  right  of  the' 
plaintiff  and  these  sureties  from  any  proceeding  in  court  to  com- 
pel an  accounting  by  tbe  guardian  oefore  the  surrogate,  as  the 
decree  entered  in  the  matter  was  in  that  court,  until  vacated  or 
reversed,  a  complete  bar  to  any  other  proceeding  in  that  court  for 
an  accounting.  126  N.  Y.,  198;  87  St  Rep,  1. 

This  settlement  between  plaintiff  and  his  guardian  was  in  May^. 
1879.  In  November,  1880,  plaintiff  knew  of  the  alleged  fraud,. 
and  waited  until  October,  1882,  before  he  commenced  his  action 
against  the  guardian  to  set  aside  the  accounting,  and  it  does  not 
appear  that  the  defendants  weVe  apprised  of  any  alleged  fraud  in  the 
accounting  or  in  the  manner  in  which  the  balance  found  due  the^ 
plaintiff  was  paid  or  secured  until  September,  1885. 

louring  all  that  time  the  defendants,  so  far  as  this  case  discloses,. 
had  a  right  to  rely  upon  the  recorded  decree  of  this  surrogate^ 
that  the  guardian  had  performed  his  whole  duty  and  was  dis- 
charged from  all  liabihtjr  to  the  plaintiff  on  account  of  such 
guaraianship.  The  plaintiff  having  the  power  to  make  this  set- 
tlement with  his  guardian,  he,  and  he  alone,  had  the  power  to  re- 
scind it  for  fraud,  and  the  defendants  in  this  action  were  power- 
less and  unable  to  take  any  steps  against  their  principal  m  this 
bond,  so  long  as  this  settlement  remained  unrevoked.  During 
the  interval  between  the  making  of  this  settlement  and  the  re- 
scission or  revocation  of  the  same,  the  guardian,  who  was  the 
principal  in  this  bond,  became  insolvent 

I  am  inclined  to  the  opinion  that  this  voluntary  settlement  with 
the  guardian  by  the  plaintiff  so  far  affected  the  rights,  powers  and 

[)rivilege8  of  the  defendants  as  sureties  on  this  bona  as  to  re- 
ease  them  from  all  obligations  to  the  plaintiff  thereunder. 

By  this  settlement  the  right  of  the  sureties  to  pay  this  bal- 
ance  to  the  plaintiff  and  sue  the  principal  was  clearly  sus- 
pended during  the  period  that  this  settlement  and  decree  re- 
mained unrescinded  and  in  force.  This  was  such  an  interferencer 
with  the  rights  of  the  defendants  as  sureties  on  this  bond,  with- 
out their  knowledge  or  notice  to  them,  as  to  release  them  from 
liability  to  the  plaintiff  In  Paine  v.  Jones,  76  N.  Y.,  278,  Dan- 
forth,  J.,  in  discussing  this  subject,  says  :  "  The  holder  of  the  se- 
cority  had  notice  of  tne  deed  and  its  covenants,  and  was  bound 
by  this  relation  to  do  nothing  to  affect  or  alter  rights  of  the 
surety.  In  Ocdvo  v.  Davies^  8  Hun,  222,  the  court  says:  *The 
rule  18  absolute  that  there  shall  be  no  transaction  with  the  princi- 
pal debtor  without  acquainting  the  person  who  has  a  part  interest 
mit'" 

In  Kane  v.  Ooriesy  et  ai,  100  N.  Y.,  132,  it  was  held  that  the 
defendants,  sued  upon  a  guarantee  upon  a  bond  and  mortgage,. 
were  released  from  their  obligation  upon  their  guarantee  by  plaint- 
iff's acceptance  of  a  chattel  mortgage  as  additional  security  and 
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agreeing  with  mortgagor,  without  the  consent  of  the  guarantors,  to 
-extend  the  time  of  payment  of  the  bond  and  mortgage,  and  al- 
though the  chattel  mortgage  contained  the  usual  danger  clause, 
and  authorized  the  mortgagee  to  foreclose  it  in  case  ne  deemed 
himself  insecure,  yet  that  did  not  defeat  the  operation  of  the  ex- 
tension of  the  real  estate  mortgf^e,  and  Earl,  J.  says:  **  It  gave 
no  rights  to  the  defendants  as  sureties  for  the  debt,  and  they  could 
not  by  virtue  of  that  clause  pay  the  real  estate  mortgage  and  take 
an  assignment  thereof  and  enforce  the  same  before  the  extended 
time  of  payment  had  arrived.  And  as  the  extension  of  time  was 
thus  eflEectual  against  the  sureties,  it  dischaiged  them,  notwith- 
standing the  clause  mentioned.'*  Kane  v.  OortesVy  100  N.  Y., 
137. 

In  (hlrx)  V.  Davies,  78  N.  Y.,  216,  Andrews,  J.,  says:  "And 
the  doctrine  that  a  surety  is  discharged  by  dealings  between  the 
^creditor  and  principal  debtor  inconsistent  with  the  rights  of  the 
surety  has  been  applied,  although  the  creditor  did  not  know, 
in  the  origin  of  the  transaction,  that  one  of  the  parties  was  a 
surety." 

In  Brinagara  AdmW  v.  Phillips^  1  B.  Mon.,  288,  Marshall,  J., 
states  the  rule  as  follows :  "  The  plain  principle  to  be  deduced 
from  the  decisions  is  that  the  surety  is  released  when  by  an  agree- 
ment between  the  creditors  and  principal  debtor,  without  his  con- 
45ent,  his  right  to  compel  the  creditor  to  the  immediate  coercion 
of  the  debt  from  the  principal,  or,  what  is  the  same  thing  in  effect, 
Jiis  right  to  make  immediate  payment  to  the  creditor,  and  in  his 
name  and  right  to  coerce  payment  from  the  principal,  is  im- 
paired." 

The  rule  seems  universal,  that  when  the  surety  is  deprived  by 
the  act  of  the  creditors  and  principal  debtor,  without  his  consent, 
-of  any  right  or  remedy  which  he  might  otherwise  have  to  protect 
himself  irom  loss,  he  is  thereby  discharged  from  his  liability  ^ 
the  creditor,  and  I  find  no  case  where  that  rule  is  relaxed  bv  '^' 
son  of  fraud  practiced  upon  the  creditor  by  the  principal  debtor, 
when  the  creditor  has  voluntarily  and  without  the  consent  or 
connivance  of  the  surety  entered  into  contracts  or  specul^^*^^ 
with  the   principal  debtor  not  expressly  provided  for  in    tn« 
bond  and  against  which  the  surety  has  made  no  express  &^^^' 
«ntee 

The  contract  of  a  surety  being  strtctissimi  juris,  it  cannot  '^^\ 
larged  or  changed  without  his  consent     McCluskey  v.  Orom'^^^^ 
Kernan,  598.    In   Hancock   Mutual  Life  Insurance   Compci^UJ' 
Lowenberg,  120  N.  Y.,  44 ;  80  St  Rep.,  268,  the  court  says:  *  ^^^ 
rule  is  that  a  surety  is  entitled  to  a  strict  construction  of  tb^  ^^". 
under  which  it  is  sought  to  make  him  liable,  and  that  it  c»^^? 
be  enlarged  by  implication  to  cover  anything  which  was   ^^^'" 
contemplation  of  tne  parties  at  the  time  the  bond  was  execut^- 
Bigelow  v.  Benton,  14  Barb.,  128;  Bams  v.  Barroto,  61  N.Y-t  r' 
Schwartz  v.  Hyman,  107  id.,  662  ;  12  St  Rep.,  478.      Apply'5 
this  rule  to  the  case  at  bar  I  do  not  see  how  the  sureties  on   ^.L 
bond  can  be  held  as  liable  for  fraud  practiced  upon  the  pl^^^  1 
in  transactions  voluntarily  entered  into  by  him,  not  embrac^  '" 
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the  pmvisions  of  the  bond,  and  against  which  the  bond  furnishes 
oo  express  guarantee. 

The  appellant  also  insists  that  the  sureties  on  this  bond  are  dis- 
charged b^  reason  of  the  laches  of  the  plaintiflE  in  disaffirming 
>and  repudiating  this  settlement  for  fraud  after  the  discovery  by 
him  of  its  existence.  If  this  settlement  had  not  delayed  the  de- 
fendants in  enforcing  their  remedy  against  the  principal,  then  the 
defendants  could  not  urge  the  plaintiff's  laches  as  an  excuse  for 
their  failure  to  respond  after  the  default  of  their  principal,  the 
bond  would  then  be  a  continuous  obligation,  and  the  sureties 
would  at  any  time  be  liable  for  default  of  the  principal,  until 
barred  by  some  statute  of  limitation.  But  when  by  tne  act  of 
the  creditor  land  principal  debtor  the  sureties  are  delayed  or 
hindered  in  their  aoility  to  protect  themselves  from  loss,  then  the 
laches  of  the  creditors  to  restore  them  to  their  original  rights 
•would  furnish  good  grounds  for  their  discharge. 

In  McMurray  v.  Noyes^  72  N.  Y.,  523,  the  guarantor  of  the 
mortgage  was  held  to  w  released  by  the  laches  of  the  holder  of 
the  same  in  delaying  foreclosure  for  fourteen  months  after  the 
.same  became  due,  when  at  the  time  of  its  maturity  the  property 
was  good  securi^,  but  before  foreclosure  it  became  worthless  by 
-destruction  by  nre,  Oraig  v.  Parkis^  40  N.  Y.,  181  ;  Hancock  v. 
Wilam,  46  Iowa,  352 ;  Toles  v.  Adee,  91  N.  Y,  562,  and  it  had 
been  held  that  long  acquiesence  by  a  ward  in  a  settlement  which 
was  procured  by  the  fraud  of  his  guardian  practiced  upon  him 
i^rould  relieve  the  sureties  from  liability.  Aaron  v.  Mendel^  39 
American  Rep.,  248. 

If  we  are  right  in  the  above  conclusion  then  there  was  no 
breach  of  the  bSnd  as  to  the  sureties.  They  had  not  covenanted 
to  protect  the  plaintiff  i^ainst  the  fraud  practiced  by  Edwin  B. 
Low  upon  the  plaintiff  in  a  transaction  oetween  him  and  Low 
after  he  had  arrived  at  full  age,  and  while  such  fraud  might  and 
-did  restore  the  liability  of  Low  to  the  plaintiff  growing  out  of  that 
fraud,  it  did  not,  it  seems  to  us,  re-establish  the  liability  of  the 
sureties  on  his  bond  as  guardian  under  the  circumstances  of  this 
<2a8e,  when,  as  we  have  seen,  the  plaintiff,  by  his  own  act  and 
laches,  had  deprived  the  defendants  of  rights  which  they  had,  and 
<»uld  have  maintained  against  their  principal,  but  for  the  ob- 
struction put  in  their  way  by  the  acts  of  the  plaintiff  without  their 
knowledge  or  consent 

They  assumed  no  such  obligation  in  their  bond  and  cannot  be 
held  liable  in  this  action  unless,  as  is  insisted  by  the  plaintiff, 
their  liability  is  established  in  the  action  by  the  plaintiff  against 
the  guardian  to  which  they  were  not  parties,  and  in  which  they 
were  in  no  way  before  the  CQurt,  or  called  upon  to  defend.  In 
People  V.  Chalmers,  60  N.  Y,  158,  Church,  Ck  J.,  says:  "It  is 
a  familiar  rule  that  sureties  can  only  be  charged  when  the  case  is 
brought  within  the  very  terms  of  their  contract  (5  Hill,  635),  and 
that  tne  obligation  of  sureties  is  not  to  be  extended  by  construction, 
to  embrace  purposes  and  objects  not  contemplated  by  the  par- 
tiea"  It  would  be  going  too  far,  I  think,  to  hold  that  the  sureties 
trhen  they  signed  this  bond  had  in  contemplation  the  protectioa 
St.  Rep.,  Vol.  XLIV.       91 
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of  the  plaintiff  against  fraud  practiced  upon  him  when  he  volun- 
tarily undertook  to  deal  with  nis  former  guardian  after  he  became 
of  age,  and  in  the  eye  of  the  law  stood  upon  an  equality  with 
him,  especially  when  for  years  he  carried  on  a  contract  with  him 
without  their  knowledge  and  authority. 

But  it  is  insisted  that  the  defendants  cannot  now  be  heard  t<> 
contest  their  liability  in  this  action,  as  the  judgment  against  their 
principal  fixes  their  liability  as  sureties  on  this  bond. 

The  general  doctrine  is  tnat  a  decree  against  the  principal  Tiqui- 
dates  and  fixes  the  amount  of  his  liability  and  SiSords  prima  facie^ 
evidence  of  the  correctness  of  that  amount  in  an  action  against 
the  sureties ;  but  I  find  no  case  which  goes  to  the  length  of  hold- 
ing that  the  liability  of  the  surety  is  so  fixed  that  he  cannot  de- 
fend,  where  he  has  a  good  and  valid  defense  to  his  liability  upon 
the  bond,  especially  where  he  is  not  a  party  to  the  action  or  pro- 
ceeding in  which  the  amount  of  the  liability  of  the  princij)al  is 
settled. 

In  Annett  v.  Terry ^  85  N.  Y.,  256,  the  court  says:  "It  is  true 
that  the  decree  is  prima  facie  evidence  of  the  amount  due  from 
Kerr,  and  its  recovery  on  his  admission  arising  from  his  default 
binds  the  sureties  in  the  absence  of  fraud  or  collusion."  But  this^ 
case  does  not  hold  that  the  sureties  are  bound  as  to  their  liability 
on  the  bond,  and  concluded  from  making  a  defense  to  the 
same,  if  they  have  a  valid  defense  thereto.  In  Harrison  v.  Clarky. 
87  N.  Y.,  576,  the  court  says :  "  The  sureties  are  bound  because 
by  their  contract  they  are  privy  to  the  proceedings  against  their 
principal,  and  when  the  pnncipal  is  concluded,  they,  in  the  ab- 
sence of  fraud  or  collusion,  are  concluded  also."  But  that  case 
did  not  arise  when  the  sureties  interposed  an  independent  defense 
to  the  bond  upon  the  merita  It  can  hardlj  be  claimed  that  the 
defense  of  forgery  of  the  names  of  the  sureties,  or  their  release  by 
their  principal,  could  not  be  set  up*by  the  persons  sued  as  sureties 
on  the  bond  when  the  liability  of  the  principal  to  the  bond  had 
been  established  in  a  separate  action  against  him. 

In  the  interlocutory  judgment  in  the  action  by  the  plaintiff 
against  his  guardian  these  defendants  were  not  before  the  court, 
and  none  of  the  questions  raised  by  them  on  this  trial  were  or 
could  have  been  raised  on  the  trial  of  that  demurrer. 

The  eflEect  of  overruling  the  demurrer  in  that  case  was  that  the 
allegations  of  the  complaint  as  to  that  defendant  were  true;  and 
judgment  therefore  went  against  him,  establishing  as  to  him  the 
trutli  of  the  allegations  of  the  complaint 

In  Girvin  v.  Hickman^  21  Hun,  318,  cited  by  the  respondent, 
the  court  hold  that  the  guardian  and  ward  may  settle  the  account 
as  between  themselves,  and  in  that  way  dispense  with  an  account- 
ing in  court,  and  upon  that  subject  the  court  uses  this  language: 
"  An  accounting  by  the  guardian  serves  to  show  the  extent  of  his 
liability,  but  it  is  not  conclusive  as  to  the  sureties.  If  there  is^ 
anything  wrong  about  it,  they  may  show  it  in  their  own  defense. 
It  is  true  that  where  nothing  has  occuri-ed  that  can  operate  as  a 
release  or  discharge  of  the  sureties,  they  may  be  deemed  bound 
by  a  jndgmput  agninst  the  principal,  because  by  their  contract 
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they  are  deemed  privies  to  the  principal  Harrison  v.  Clark^  87 
N.  Y.,  576.  Bat  this  rule  does  not  extend  to  cades  where  the 
-same  would  operate  as  a  fraud  upon  the  sureties,  or  subject  them 
to  liabilities  from  which  they  have  been  exonemted  by  the  acts 
of  the  obligee  in  the  bond  to  which  they  have  not  assented.  In  this 
respect  I  think  this  case  clearly  distinguishable  from  the  case  of 
Harrison  v.  Clark,  supra. 

I  am,  thei*efore,  clearly  of  the  opinion  that  the  judgment  in  the 
4iction  against  the  guardian  in  this  case  does  not  conclude  the 
•defendants  in  this  action,/if,  as  we  have  seen,  they  were  discharged 
from  their  liability  to  the  plaintiff  by  his  voluntary  acta  or  omis- 
sions, after  he  arrived  at  his  majority. 

That  action  does  not  assume  in  terms  to  adjudicate  the  liabil- 
ity of  these  defendants  as  sureties,  and  while,  as  we  have  seen,  it 
would  under  certain  circumstances  be  prijna  facie  evidence  of  the 
extent  of  the  liability  of  the  sureties  on  the  bond,  I  do  not  think 
that  it  is  binding  upon  them  in  this  casa  There  are  other  ques- 
tions in  the  case  raised  by  the  appellant,  one  of  which  is  as  to 
the  extent  of  the  liability  of  the  defendant  Ferris,  and  of  Prouty 
as  tlie  personal  representative  of  Sargent,  if  the  defendants 
are  liable  in  this  action.  But  from  the  view  I  have  taken  those 
questions  need  not  be  discussed  here.  For  the  reason  above 
stated,  I  think  there  should  be  a  new  triaL 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the  event 

Judgment  affirmed,  with  costs  and  printing  disbursements. 


Marcus  G.  Cunningham,  Resp't,  v.  The  Massena  Springs  & 
Fort  Coving^x)n  Railroad  Company,  AppVt 

'iSupreme  Court,    General   Term^   Third  Department,  Filed  April  4,  189S,) 

1.  Corporations— Verbal  contract  by  officers— Ratification. 

PlaintifiP  brought  an  action  to  recover  a  balance  due  for  constructing  de- 
fendant's railroad  under  a  verbal  contract  made  with  defendant's  presi- 
dent and  general  manager,  and  which  was  afterwards  reduced  to  writing ; 
the  answer  denied  the  making  of  the  contract.  Upon  the  trial  it  appeared 
that,  after  the  making  of  the  contract  with  defendant  s  president,  ground 
was  broken  and  the  work  commenced  by  plaintiflP  in  the  presence  of  a 
large  number  of  defendant's  directors,  and  that  its  president  then  and 
there  pointed  him  out  as  the  contractor  who  was  to  build  the  road  ;  that 
defendant  furnished  him  materials  to  use  in  the  work,  made  payments 
thereon,  and  recognized  him  as  a  contractor  by  a  resolution  of  its  directors. 
HM,  that  the  contract  had  been  ratified  by  defendant. 

"%.  Same— When  defense  of  ultra  vires  not  available. 

In  an  action  against  a  corporation  on  a  contract,  it  cannot  avail  itself  of 
the  defense  of  mtra  viree  where  the  contract  has  been  in  good  faith  fully 
performed  by  the  other  party,  and  it  has  had  the  benefit  of  the 
performance. 

Appeal  from  judgment  in  favor  of  plaintiff,  entered  upon 
report  of  referee. 

Walter  J.  Mears  (  William  P.  Cantwell,  of  counsel),  for  app'lt ; 
MalL  C,  Ransoniy  for  resp*t 

Putnam,  J. — Plaintiff  brought  this  action  to  recover  a  balance 
claimed  to  be  due  for  constructing  a  portion  of  defendant's  rail* 
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road,  under  a  verbal  contract  allied  to  have  been  made  with  one 
Foster,  president  and  general  manager  of  defendant,  and  whick 
contract  was  afterwards  in  part  reduced  to  writing.  The  case  was 
tried  before  a  referee,  who  found  in  favor  of  the  plaintiff.  The 
defendant  insists  that  the  referee  made  various  errora  in  his  rul- 
ings in  the  course  of  the  trial,  and  in  his  findings  upon  the  facts^ 
and  law,  for  which  the  judgment  should  be  reversei 

FirsL  Defendant  claims  that  the  referee  erred  in  finding  that 
there  was  a  valid  contract  entered  into  between  the  defendant, 
through  Foster,  and  plaintiff  on  the  23d  of  October,  1884,  with 
the  terms  and  conditions  as  stated  in  his  report  That  the  evi- 
dence does  not  sustain  such  finding. 

Plaintiff  testified  to  the  making  of  the  contract  with  Foster.  It 
was  shown  by  several  witnesses,  without  objection,  that  Foster, 
who  was  president  of  the  defendant,  was  also  its  general  business^ 
manager.  After  the  contract  it  appears  that  in  the  presence  of 
twelve  or  fifteen  of  the  defendants  directors  ground  was  broken 
and  the  work  was  commenced  by  the  plaintiff,  and  that  Foster 
then  and  there  pointed  him  out  as  the  contractor  who  was  to- 
build  the  road,  l^laintiff  went  on  with  the  work  in  pursuance  of 
the  contract  made  with  Foster,  and  the  defendant  not  only  fur- 
nished materials  necessary  to  be  used  in  said  work,  but  made 
payments  thereon  to  a  large  amount  The  testimony  indicatesr 
that  plaintiff  under  the  contract  with  Foster  perfoimed  the  work 
with  the  knowledge  and  consent  of  defendant's  officers.  He  was^ 
also  recognized  as  a  contractor  by  a  resolution  passed  at  a  meet- 
ing of  defendant's  directors. 

A  corporation  may  become  bound  by  a  contract  express  or  im- 
plied  under  the  same  circumstances  as  an  individual.  To  make  a 
corporation  liable  it  is  not  necessary  to  show  an  express  resolution 

J  massed  at  a  meeting  of  its  directors^  Where  a  party  does  work  or 
umishes  materials  to  a  corporation  under  a  contract  with  one  as- 
suming to  act  as  its  agent,  to  the  knowledge  of  its  officers,  with- 
out dissent  on  the  part  of  the  corporation,  it  will  be  held  to  have 
ratified  the  contract  and  liable  thereunder.  Lee  v.  The  Pittsburgh 
Coal  &  Mining  Co,,  56  How.,  373 ;  Wilson  v.  Kings  Co.  El  R  R 
Co.,  114  N.  Y.,  487 ;  24  St  Kep.,  81;  Howell  v.  The  Joseph  Edwards 
Dredging  Co.,  36  id.,  803 ;  Marine  Bank  of  Buffalo  v.  The  Bulkr 
Colliery  Co.,  2&  id.,  318 ;  Martin  Y.Niagara  Falls  Paper  Mfg.  Co.y  44 
Hun,  137 ;  8  St  Rep.,  265. 

The  evidence  given  in  the  case  amplv  sustains  the  finding  of 
the  referee  in  the  regard  above  mentioned.  And  also  his  finding 
that  said  contract  was  subsequently,  and  on  or  about  January  2U 
1886,  partially  reduced  to  writing. 

Second  But  the  defendant  says  that  although  Foster  might  he- 
authorized  to  make  a  contract  with  the  plaintiff  to  construct  the 
road  on  defendant's  line,  he  was  not  authorized  to  contract  for 
the  building  of  a  bridge  and  a  piece  erf  road  beyond  defendant's 
line.  That  such  a  contract  was  ultra  vires.  Foster  could  not 
make  it  under  the  authority  conferred  upon  him  bv  defendant's 
directors,  and  the  defendant  itself  could  only  legally  enter  into 
such  an  agreement 
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It  was  shown  on  the  trial  that  under  the  contmct  with  Foster 

Elaintiff  built  a  pile  bridge  and  a  small  piece  of  road  adjoining^ 
ut  beyond  defendant's  Tine.  It  also  appears,  and  the  referee 
found,  that  plaintiflf,  while  constructing  8ai*d  bridge  and  piece  of 
road,  supposed  it  to  be  a  part  of  defendant's  line  and  did  the 
work  in  good  faith.  Defendant  furnished  a  large  part  of  the  ma- 
terials for  the  bridge,  and  made  payments  thereon,  and  had  the 
benefit  of  the  bridge  and  road.  Defendant  so  furnished  materials 
and  made  payments  on  the  bridge  to  the  amount  of  $1,857.49. 
The  referee  made  no  allowance  to  plaintiflf  for  work  on  said  bridge 
over  said  payments.  Practically  he  determined  that  plaintiflf 
built  the  bridge  and  defendant  paid  for  it  "Whether  the  contract 
with  Foster  to  build  the  bridge  and  the  small  piece  of  road  at  the 
end  of  and  beyond  defendants  line  was  or  was  not  beyond  defen- 
dant's power,  having  been  executed  by  plaintiff  in  good  faith  and 
the  bridge  and  piece  of  road  having  gone  into  defendant's  posses- 
sion, the  plea  of  ultra  vires  cannot  be  sustained.  '^A  corpora-  ' 
tion  cannot  avail  itself  of  the  defense  of  ultra  vires  where  the 
contract  has  been  in  good  faith  fully  performed  by  the  other  party, 
and  the  corporation  has  had  the  fu'll  benefit  of  the  performance 
of  the  contract**  Whitney  Arms  Co.  v.  Barlow,  63  N.  Yt,  70 ;  Bissell 
V.  The  Mich.  S.  &  K  L  R  R  Chs.,  22  id.,  259  ;  Woodruff  v.  Erie  R 
R  Co.,  93  id.,  618 ;  The  Rider  Life  Raft  Co.  v.  Roach,  97  id., 
881. 

Were  it  otherwise,  however,  if  plaintiff  could  net  enforce  the 
contract  as  to  the  bridge,  because  beyond  the  power  of  defendant 
to  make  it,  yet  defendant  having  paid  $1,857.49  on  the  illegal 
contract  could  not  recover  said  sum  of  the  plaintiff.  See  Knowl- 
Urn  V.  Congress  <k  Empire  Spring  Co,,  57  Ts.-  Y.,  531-2  ;  Nellis  v. 
Clark,  4  Hill,  424.  "  No  case  can  be  found  where,  when  money 
has  been  actually  paid  by  one  of  the  parties  to  the  other  upon  an 
illegal  contract,  both  being  particeps  criminis,  an  action  has  been 
maintained  to  recover  it  back  again." 

Hence  if  it  were  the  fact  that  for  want  of  power  to  make  the 
contract  on  the  part  of  defendant  plaintiff  could  not  recover  a 
part  of  the  sum  allowed  by  the  referee,  it  would  only  be  the 
amount  allowed  for  the  small  part  of  defendant's  road  between 
the  bridffe  and  defendant's  line  ;  two  or  three  hundred  dollars. 

For  the  reasons  above  stated^  however,  I  think  plaintiff  was 
entitled  to  recover  the  value  of  his  work  upon  the  bridge,  and 
also  upon  this  small  piece  of  road. 

Third  The  claim  of  defendant's  that  plaintiff  cannot  recover 
in  the  action  because  he  abandoned  the  work  and  failed  to  fully 
perform  the  contract  is  not  sustained  by  the  evidenca  There  was 
evidence  given  in  the  case  which  justified  the  finding  of  the  ref- 
eree that  the  plaintiff  ceased  work  at  the  suggestion  of  defend- 
ant's president  and  manager  that  there  was  no  money  to  go  on 
with,  and  that  as  soon  as  defendant  collected  the  money  for  that 
puroose  plaintiff  would  be  informed;  that  plaintiff  was  always 
ready  and  willing  to  continue  the  work,  but  never  received  any 
such  notica 

Also,  the  evidence  is  clear  that  defendant  could  not  meet  the 
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payments  as  provided  in  the  contract  and  failed  to  pay  plaintiff 
according  to  its  terms  and  for  that  reason  plaintiflE  could  properly 
refuse  to  continue  the  work.     Strack  v.  Hurd^  41  St  Rep.,  777. 

It  is  insisted  by  defendant  that  the  referee  erred  in  not  allowing 
defendant  foUr  items  of  credit  amounting  to  $1,079.97  which  it 
claimed  were  established  by  the  evidence  on  the  trial.  I  will  not 
undertake  to  discuss  the  testimony  given  in  regard  to  those  items, 
but  I  have  read  and  considered  it  Si  carefully.  There  was  con- 
flicting evidence  given  in  the  case  as  to  the  said  items,  and  I  think 
the  findings  of  the  able  and  experienced  referee  on  the  Questions 
of  fact  submitted  to  him  should  not  be  disturbed.  The  sannc 
mav  be  said  as  to  the  item  for  work  on  the  "  abandoned  line  " 
and  the  item  for  plaintiflE's  services. 

It  is  suggested  that  the  referee  erred  in  overruling  the  objeo- 
tions  to  the  introduction  of  the  memorandum  made  by  Sbanl^. 
Shanly  testified  that  as  the  work  progressed  he  measured  it  froi^n 
time  to  time  and  when  finished  made  a  memorandum  of  the  wliol^ 
work  done.  He  did  not  remember  independently  of  the  memoi"- 
andum.  That  it  was  correct  I  think  under  well  settled  rul^^ 
the  memorandum  was  properly  received  in  evidence.  Wilson  v^* 
Kings  Co,  El  R  R  Co,,  114  N.  Y.,  498;  24  St  Rep.,  81. 

Paper  "A"  was  also  competent  evidence.  It  was  properly  r^' 
ceived  as  tending  to  show  that  defendant  through  Shanly,  it^ 
employee,  took  charge  and  control  of  the  pile  bridge  in  question 
and  finished  the  same.  The  defense  of  uUra  vires  assertea  by  d^' 
fendant  upon  the  trial  and  the  claim  of  the  lack  of  authority  of 
Foster  to  make  the  contract  with  plaintiflE  rendered  this  evidence 
proper.  ^ 

The  evidence  of  plaintiff  of  his  conversation  with  Poster,  about 
where  the  work  began,  and  about  the  bridge,  etc.,  was  also  prop- 
erly received  by  the  referee.  Although  there  was  a  written  con- 
tract between  the  parties,  the  writing  only  contained  part  of  tb© 
contract,  and  hence  the  conversation  between  the  plaintiff  and 
Poster  was  competent  I  also  think  that  the  referee  did  not  err 
in  overruling  the  objections  to  that  part  of  plaintiff's  evidenc?^ 
detailing  what  occurred  at  a  meeting  when  work  was  commenced 
on  the  road  by  plaintiff  At  that  meeting  a  large  number  of  de- 
fendant's  directors  were  present  The  question  was  raised  on  tb^ 
trial  as  to  Poster's  authority  to  contract  with  plaintiff  Foster  ixx 
the  presence  of  defendant  s  directors  pointed  out  the  plaintiff  a^ 
the  contractor  who  was  to  do  the  woric  of  the  road.  The  work 
was  commenced  at  this  time  in  the  presence  of  Foster  and  de- 
fendant's directora  and  of  plaintiff  The  evidence  tended  to 
show  the  knowledge  and  assent  of  defendant's  officers  to  the  con- 
tract made  by  Foster  with  plaintiff. 

There  are  various  other  exceptions  made  by  defendant  to  rul- 
ings of  the  referee  on  the  trial,  and  to  his  findings,  which  I  do 
not  deem  it  necessary  to  discuss  here.  I  have  examined  them  all 
with  care,  and  am  unable  to  find  any  exception  tahich,  in  myjiid^^ 
went,  requires  discussion  or  which  should  lead  to  a  reversal  of  th^ 
judgment 

The  questions  involved  in  the  case  are  mostly  those  of  fact    3^ 
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think  the  findings  of  the  learned  referee  should  stand,  and  that 
the  judgment  should  be  affirmed,  with  costs. 
Mayham,  p.  J.,  and  Herrick,  J.,  concur. 

Fred.  A.  Bratt,  Reap't,  v.  James  T.   Scott  and  Samuel  C. 

Scott,  App'lts. 

(aupreme  (hurt.  General  Term,  Third  Department,  Filed  AprU  i,  1892.) 

1.  Attorney  and  cluent— Action  for  skrvicks— EvmENCE  op  retainer. 

In  an  action  brought  by  an  attorney  to  recover  for  services  rendered  in 
two  actions,  it  appeared  that  plaintiff  was  not  the  attorney  of  record,  but 
acted  as  local  counsel:  that  he  was  employed  by  the  attorn^  of  record; 
that  after  the  services  were  performed  and  bill  rendered,  defendant  told 
plaintiff  that  Mr.  C,  the  attorney  of  record,  had  the  matter  entirely  in  his 
charge,  and  on  C/s  saying  that  the  work  had  been  done,  and  plaintiff 
ought  to  be  paid,  promised  to.  fix  it  up.  Held,  sufficient  to  establish  the 
retainer  6f  phdntiff . 

2.  Same— Estopped— Acceptance  op  check. 

In  such  case  plaintiff  is  not  estopped  by  his  having  accepted  and  used 
a  check  for  $85  sent  him  by  C.  with  a  letter  which  *'  hopes  it  will  be  ea- 
tirely  satisfactory." 

8.  Same — Bill  rendered  not  conclusive  op  value  op  services. 

The  fact  that  plaintiff  had  rendered  defendant  a  bill  of  $50  for  his  ser- 
vices does  not  prevent  his  recovery  in  an  action  of  a  larger  sum,  if  the 
services  are  shown  to  be  of  greater  value  than  stated  in  the  bill. 

Appeal  from  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

Oeorge  Carlton  Comstock  {Myer  Nushaurriy  of  counsel),  for  app'lts  \ 
Fred.  A  BratL,  in  person,  for  resp\ 

Putnam,  J. — This  action  was  brought  by  plaintiff  to  recover 
for  services  performed  for  defendants  between  November  11, 
1886,  and  September  1,  1889.  He  was  employed  by  Mr.  Com- 
stock, the  attorney  of  defendants,  as  local  counsel,  atid  one  ques- 
tion raised  on  the  trial  was  as  to  the  authority  of  Mr.   Comstock. 

Plaintiff  testified  that  after  the  services  were  performed  he  had 
an  interview  with  Mr.  Scott,  one  of  the  defendants,  at  which  he 
(plaintiff)  made  a  claim  for  compensation.  Defendant  then  said 
that  Mr.  Comstock  had  full  management  of  the  case ;  he  was 
their  representative.  They  had  left  the  matter  entirely  to  him^ 
and  on  a  subsequent  interview,  Mr.  Comstock  being  present  and 
stating  to  Mr.  Scott,  the  defendant,  that  plaintiff  had  performed 
services  and  ought  to  be  paid,  defendant  promised  to  fix  tho 
matter  up  ;  this  conversation,  in  which  defendant  did  not  deiijr 
tho  authority  of  Mr.  Comstock  to  employ  plaintiff,  but  impli* 
edly  admitted  it,  could  properly  be  deemed  by  the  referee  as  ai> 
admission  not  only  of  Comstock's  authority  to  employ  the  plaintiff^ 
but  also  as  a  subsequent  ratification  of  his  acts  in  making  such 
employment  if  originally  unauthorized.  Harnett  v.  Oarvey,  4 
Jones  &  Spencer,  826 :  '^K^eler  v.  Salisbury,  83  N.  Y.,  648,  and 
see  FoUind  v.  Dayton,  20  W.  Dig.,  59.  Defendant  Scott  at  that 
time  knew  that  Comstock  had  assumed  to  employ  plaintiff  a*? 
local  counsel,  and  in  what  actions  he  had  been  employed.  Ho- 
was  also  informed  that  plaintiff  had  performed  legal  services  on 
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such  retainera  Plaintiff  had  prior  to  this  time  sent  in  a  bill  to 
defendants  for  the  services  performed.  Scott  was,  therefore, 
sufficiently  in  possession  of  the  facts  of  the  case  to  enable  him  to 
ratify  the  acts  pf  Comstock.  Hence,  the  retainer  of  plaintiff  was 
sufficiently  proven. 

The  check  of  thirty-five  dollars  sent  by  Comstock  to  plaintiff 
and  which  the  latter  i*eceived  and  used  does  not  estop  plaintiff 
from  maintaining  the  action.  The  cases  cited  by  appellants,  Bills  y. 
Sommer,  53  Hun,  892;  25  St  Rep.,  lOOZ]  Looby  \.  Village  of  West 
Troy,  24  Hun,  78;  Palmerton  v.  Hux/ord,  4  Denio,  166,  were  each 
cases  of  accord  and  satisfaction  where  there  was  a  genuine  dispute 
between  the  parties  as  to  the  claim,  and  a  sum  paid  in  settlement 
Those  cases  do  not  apply  here;  they  do  not  apply  where  a  sum  is  paitl 
on  an  unliquidated  account,  there  being  no  real  controversy  as  to 
the  amount  of  the  claim,  even  in  cases  where  a  receipt  in'fuU  is 
exacted  and  given.  The  distinction  between  the  two  classes  of 
cases  is  mentioned  in  Palmerton  v.  Hux/ord^  supra^  and  see  Byan 
v.  Ward,  48  N.  Y.,  204.  In  this  case  on  September  14,  1889, 
when  Mr.  Comstock  sent  his  letter  and  check  ol  thirty-five  dollars 
to  plaintiff  it  does  not  appear  that  there  was  any  controversy  as 
to  the  amount  due  plaintiff.  PlaintiS^s  account  was  not  disputed. 
Comstock  sent  thirty-five  dollara  He  did  not  claim  or  insist  that 
that  sum  was  a  full  payment  of  plaintiff's  real  claim.  He  ^'  fiopes 
it  will  be  satisfactory.^  If  he  had  said  in  his  letter  your  servicQsare 
not  worth  more  than  thirty-five  ^dollars,  and  defendant  will  not 
pay  more  than  that  sum  and  you  must  receive  the  enclosed  check 
m  full,  the  case  would  have  been  different  The  letter  in  ques- 
tion indicates  that  Comstock  deemed  that  plaintiff's  services  were 
worth  .over  thirty-five  dollars,  but  he  ought,  under  the  circiun- 
stances,  accept  a  sum  less  than  the  value  thereof.  He  does  not 
say  that  plaintiff  must  accept  thirty-five  dollars  in  full,  but  hopes 
he  will.  Under  the  circumstances  the  payment  did  not  prevent 
plaintiff  from  maintaining  the  action. 

The  serious  question  in  the  case  is  as  to  the  amount  of  plaint- 
iff's ^recovery.  Two  letters  of  Mr.  Bratt's  are  in  evidence,  in  oue 
he  mentions  having  sent  a  bill  to  defendant  for  fifty  dollars  for 
the  services  in  question.  In  the  other  he  states  that  he  considers 
his  services  for  aefendants  worth  fifty  dollars.  These  letters  were 
evidence  of  the  value  put  by  plaintiff  upon  his  own  services  prior 
to  any  litigation.  It  is  an  admission  upon  his  part  of  such  value 
clearly  proved  by  his  letters,  and,  under  the  circumstances,  strong 
evidence  of  the  real  value.  I  should  be  better  satisfied  with  the 
result  if  the  referee  had  determined  the  value  of  plaintiff's  services 
at  the  sum  so  fixed  by  him  in  the  letters  prior  to  the  litigation 
between  the  parties,  rather  than  $200. 

But  an  attorney  after  a  litigation  in  which  his  clients  have  not 
been  fortunate  may  be  willing  to  accept  and  to  make  out  a  bill 
for  a  much  less  sum  than  the  real  value  of  his  services;  and  if  he 
is  compelled  afterwards  to  commence  an  action  to  recover  his 
compensation  he  may  incline  to  and  be  justified  in  claiming  the 
full  value. 

In  this  case  both  the  plaintiff  and  another  attorney,  a  Mr.  Bas- 
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com,  testified  that  tlie  value  of  plaintiffs  services  for  which  the 
action  is  brought  exceeds  $200.  No  witnesses  were  sworn  on  the 
part  of  the  defendants  on  the  question  of  value.  Therefore,  the 
only  evidence  before  the  referee  on  this  question  was  the  testi- 
mony of  the  two  witnesses  above  mentioneJi  and  the  admission 
contained  in  plaintiffs  own  letters. 

The  referee  might  have  determined  that  the  letters  stated  the 
true  sum  plaintiff  was  entitled  to  recover,  relying  upon  them 
rather  than  upon  the  testimony  as  to  the  value  given  upon 
the  trial.  But  he,  an  able  and  experienced  lawyer,  on 
sufficient  evidence,  reached  another  conclusion,  and  determined 
that  plaintiffs  services  performed  for  defendants  were  of  the 
value  of  $200.  We  cannot  say  that  the  finding  of  the  referee 
is  unsupported  by  the  evidence  and  reverse  the  judgment  for  that 
reason.  There  iJeing  sufficient  evidence  to  support  the  finding,  it 
should  not  be  disturbed.     Roosa  v.  Smith,  17  Hun,  138. 

It  has  been  decided  that  the  presentation  of  a  bill  for  a  certain 
amount  does  not  prevent  the  recovery  of  a  larger  sum  if  the  ser- 
vices can  be  shown  of  greater  value  than  stated  in  the  bill.  Har- 
rison y.  Ayers,  18  Hun,  336:  Williams  v.  Olenny,  16  N.  Y.,  389; 
Sherimod  v.  Haus&r,  94  id.,  626-628 ;  StryJcer  v.  Cassidy,  76  id.,  54. 

In  Williams  v  O  lenny^  supra,  p.  392,  the  bill  rendered  was  $160, 
and  the  recovery  $500,  and  the  court  remarked :  "  The  defendant 
gave  in  evidence  the  bill  rendered  by  plaintiff,  in  which  the  ser- 
vices were  charged  at  $150,  and  insisted  before  the  referee  that 
the  plaintiff  could  recover  only  that  sum  for  the  services.  The 
referee  decided  otherwise,  and  defendant  excepted.  The.  plain- 
tiffs own  estimate  of  the  value  of  his  services  was  high  evidence 
against  himself,  and  no  doubt  had  its  due  weight  given  to  it  by 
the  referee,  but  it  was  not  in  the  nature  of  an  estoppel  to  preclude 
the  truth.  Had  the  defendant  paid  the  bill  when  presented,  it 
would  have  been  an  accord  and  satisfaction  of  the  services,  al- 
though less  than  their  real  valua  But  the  defendant  chose  to 
litigate,  and  the  question  of  value  of  the  services  was  open  to 
proof  as  a  question  of  fact" 

The  judgment  must  be  affirmed,  with  costs. 

Herrice,  J.,  concurs. 

In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Accounts  of 
the  Executors  of  the  Last  Will  and  Testament  of  James  Mc- 
Clure, Deceased. 

(Supreme  Court,  Oeneral  Term,  Third  Department,  Filed  April  4,    18918.) 

WHiL— CONBTBUCTION . 

The  provisions  of  testator's  will  over  which  the  controversy  arose  were : 
"  I  give  and  bequeath  unto  my  beloved  wife,  M.,  aU  my  real  estate  owned 
by  me  of  every  name  and  description,  also  all  my  personal  property  of 
erery  kind  and  nature,  also  my  life  insurance,  stocks  and  mortgages  to 
have  and  to  hold,  with  full  power  to  collect  all  rents  and  income  from  the 
same,  she  to  keep  in  repair,  and  pay  all  taxes  and  insurance  on  the  same, 
with  full  power  to  sell  any  or  all  such  real  estate,  with  the  consent  of  my 
executor,  should  it  be  thought  best  for  the  estate ;  should  she  marry  again, 
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then  her  rl^ht  of  dower  only  in  my  estate.  I  also  give  her  discretionary 
power  to  give  such  sums  of  money  to  any,  as  she  may  think  proper,  of 
my  relatives."    MM,  that  testator's  widow  took  only  a  life's  estate. 

This  is  an  appeal  from  the  decree  of  the  sarrocate  of  Albany 
county^,  made  on  the  final  judicial  settlement  of  me  executors  of 
the  will  of  James  McClure,  deceased 

The  appeal  is  prosecuted  by  five  infant  heirs-at-law  and  next 
of  kin  of  the  deceased,  individually,  and  Francis  H.  Woods  as 
their  special  guardian. 

Francis  H.  Woods^  for  app'lts ;  Oeorge  H.  Stevens^  for  resp't 

Mayham,  p.  J. — The  testator  made  the  will  in  question  on  the 
9th  day  of  November,  1888,  and  died  on  the  11th  of  October, 
1889,  at  the  age  of  seventy-five  years,  leaving  him  surviving  his 
widow,  the  I'espondent  on  this  appeal,  and  three  children  of  full 
age  and  five  grandchildren  who  were  the  children  of  two  de- 
ceased sons  of  testator,  all  of  whom  are  infants,  and  the  appellants 
on  this  appeal. 

The  deceased  left  real  estate  valued  at  about  $96,000  and  per- 
sonal property  valued  at  about  $68,000.  The  will  was  drawn  by 
the  testator  in  his  own  hand-writing,  and  in  it  he  nominated  and 
appointed  his  wife  as  executrix  and  W.  Frothingham  as  executor, 
both  of  whom  qualified  and  entered  upon  their  duties  as  such,  at 
the  time  the  will  was  admitted  to  probate.  No  mention  is  made 
in  the  will  of  the  children  or  grandchildren  of  the  testator, 
and  the  sole  beneficiary  named  therein  is  the  wife  of  the  testator. 

On  the  application  of  the  executors  for  a  final  judicial  settle- 
ment before  the  surrogate,  the  appellants  filed  an  answer  to  their 
petition  alleging  that  the  true  interpretation  and  legal  effect  of 
the  will  of  James  McClure  are  doubtful,  in  that  it  does  not  clearly 
appear  from  said  will  whether  the  testator  intended  thei-eby  that 
his  widow  should  take  a  life  estate  in  the  personal  property 
therein  disposed  of,  or  whether  he  intended  thereby  that  she  should 
take  the  property  absolutely. 

Upon  the  issue  thus  made  the  question  was  litigated  before 
the  surrogate,  who,  among  other  things,  adjudged  and  determined 
that  under  the  will  the  title  to  all  the  personal  property  of  which 
the  testator  died  seized  and  possessed  was  vested  in  and  belonged 
to  his  widow  absolutely,  ana  decreed  that  it  be  transferred  to  ner 
after  deducting  therefrom  the  legal  expenses  of  the  executor  and 
executrix  and  the  expense  of  the  accounting. 

From  this  determination  and  decree  of  the  surrogate  the  ap- 
pellants appeal.  On  the  part  of  the  appellants  it  is  insisted  that 
the  whole  will  taken  together  and  read,  and  construed  in  the 
light  of  surrounding  circumstances,  clearly  establishes  the  inten- 
tion of  the  testator  to  give  to  his  widow  only  a  life  estate  in  both 
his  real  and  personal  property. 

On  the  part  of  the  responaent  it  is  contended  that  by  the  clear 
and  unequivocal  language  of  the  will  the  testator  devised  and 
bequeathed  all  of  his  estate  real  and  personal  to  his  widow  ab- 
solutely. 

The  main  and  only  question  raised  on  this  appeal  is  as  to  the 
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true  intent  and  meaning  of  the  testator  in  and  by  his  will  Did 
he  give  only  a  life  estate  to  his  widow,  and  die  intestate  as  to  the 
remainder  after  her  death,  or  her  marriage,  or  did  he  devise  and 
bequeath  all  of  his  estate,  real  and  personal,  to  his  widow  in  fee 
ana  absolutely? 

The  provisions  of  the  will  over  which  the  controvei-sy  arises 
are  as  follows :  "  First  — After  all  my  lawful  debts  are  paid  and 
discharged,  I  give  and  bequeath  unto  my  beloved  wife,  Mary  L 
McClure,  all  my  real  estate  owned  by  me  of  every  name  and 
description,  also  all  my  personal  property  of  every  kind  and 
nature,  also  my  life  insurance,  stocks  and  mortgages,  to  have  and 
to  hold,  with  full  power  to  collect  all  rents  and  mcome  from  the 
same,  she  to  keep  in  repair,  and  pay  all  taxes  and  insurance  on 
the  same,  with  full  power  to  sell  any  or  all  such  real  estate,  with 
the  consent  of  my  executor,  should  it  be  thought  best  for  the 
estate;  should  she  marry  aga^'n,  then  her  right  of  dower  only  in 
my  estate. 

**  I  recommend  she  appoint  a  good  agent  to  take  charge  of  my 
estate.  I  also  give  her  discretionary  power  to  give  such  sums  of 
money  to  any,  as  she  may  think  proper,  of  my  relatives." 

It  is  a  cardinal  principle  in  the  construction  of  wills  that  the 
intention  of  the  testator  must  control  if  ascertainable  from  the 
will  itself,  when  the  language  of  the  will  is  clear  and  free  from 
ambiguity  or  repugnance  ;  but  if  not  free  from  abiguity  or  repug- 
nance, effect  is  to  be  given,  if  possible,  to  all  of  its  provisions, 
and  no  clause  is  to  be  rejected  or  interest  intended  to  be  given 
sacrificed  on  the  ground  of  repugnance  when  it  is  possible  to 
reconcile  the  provisions  which  seem  to  be  in  conflict 

Tested  by  this  rule  it  becomes  necessary  to  inquire  whether  there 
is  anything  in  this  will  which  is  inconsistent  with  the  theory  of 
an  absolute  devise  and  bequest  of  all  of  this  property,  real  and 
persona],  to  the  respondent 

One  of  the  essential  qualities  of  an  absolute  devise  and  bequest 
is  the  complete  and  absolute  power  of  voluntary  disposition  of 
the  property  so  devised  and  bequeathed  by  the  devisee  and  lega- 
tee ;  but  if  the  devise  or  bequest  is  absolute  so  as  to  convey  tne 
absolute  title  to  the  devisee  or  legatee,  and  a  condition  is  annexed 
in  restraint  of  alienation,  the  condition  is  sometimes  held  repug- 
nant to  the  grant  and  void.  In  this  case  it  seems  to  be  conceded 
by  the  appellants  that  the  language  employed  by  the  testator  at 
the  commencement  of  his  will  would,  if  not  qualified  or  restricted 
by  the  subsequent  provisions,  vest  in  the  respondent  the  absolute 
title  to  the  entire  estate. 

The  language  as  to  which  this  concession  is  made  is  as  fol- 
lows: "I  give  and  bequeath  to  my  beloved  wife,  Mary  L  Mc- 
Clure, all  my  real  estate  owned  by  me  of  every  name  and  descrip- 
tion, also  all  my  personal  property  of  every  kmd'and  nature,  also 
my  life  insurance,  stocks  and  mortgages." 

But  it  is  insisted  that  this  language  and  its  effects  are  qualified 
by  the  provisions  which  follow,  and  that  such  qualifying  language 
explains  the  meaning  of  the  preceding  part  of  the  instrument,  and 
ia  not  repugnant  to  it;  and,  when  read  as  a  whole  and  construed 
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in  reference  to  the  circiunstances  of  the  testator  and  the  natural 
objects  of  his  bounty,  proves  that  his  intention  was  to  vest  in  the 
widow  only  a  life  estate.  It  is  quite  apparent  from  the  provisions 
of  this  will  that  the  testator  intended  its  provisions  to  operate 
alike  on  his  real  and  personal  estate;  and  in  determining  whether 
the  bequest  of  the  personal  estate  was  absolute,  we  may  look  at 
all  the  provisions  of  the  will  relating  to  both  the  real  and  personal 
property. 

Looking  at  the  will  as  a  whole,  we  are  to  endeavor  to  so  con- 
strue it  as  to  give  effect  to  all  of  its  provisiona  In  Taggari  ei  al, 
V.  Murray  et  al,  53  N.  Y.,  236,  Andrews,  J.,  lays  down  this  gen- 
eral rule :  "  But  in  the  construction  of  wills,  as  of  other  written 
instruments,  the  intention  is  to  be  ascertained  by  the  consideration 
of  the  whole  instrument,  and  the  construction  is  not  to  be  made 
upon  a  single  or  isolated  clause  detached  ivom  its  relation  to 
those  with  which  it  is  associated.  If  on  a  comparison  of  the 
different  provisions  of  the  will  it  is  found  to  contain  dispositions 
which  are  repugnant  to  each  other,  then  it  is  the  office  of  judicial 
interpretation  to  preserve,  if  consistent  with  the  rules  of  law,  the 
paramount  intention  of  the  testator  as  disclosed  by  the  instru- 
ment, although  in  so  doing  it  may  defeat  his  purpose  in  some 
subordinate  or  less  esseatial  particular. 

**It  is,  however,  a  primary  rule  in  the  construction  of  wills  that 
effect  is  to  be  given,  if  possible,  to  all  its  provisions,  and  no 
clause  is  to  be  rejected  and  no  interest  intended  to  be  given  is 
to  be  sacrificed  on  the  ground  of  repugnancy  when  it  is  possible  to 
reconcile  the  provisions  supposed  to  be  in  conflict.  In  accord- 
ance with  this  rule,  it  is  held  that  subsequent  clauses  in  a  will  are 
not  incompatible  with,  or  repugnant  to,  prior  clauses  in  the  same 
instrument,  when  they  may  take  effect  as  qualifications  of  the 
latter  without  defeating  the  intention  of  the  testator." 

In  Norris  v.  Bei/ea,  13  N.  Y.,  284,  Denio,  J.,  says:  "But  there 
.  is  no  repugnancy  in  a  general  bequest  or  devise  to  one  person 
in  language  which  would  ordinarily  convey  the  whole  estate,  and  a 
subsequent  provision  that  upon  a  contingent  event  the  estate 
thus  given  snould  be  diverted  or  go  over  to  another  person. 
The  letter  clause  in  such  case  limits  and  controls  the  former, 
and  when  they  are  read  together,  it  is  apparent  that  the  gen- 
eral terms  which  ordinarily  convey  the  whole  property  are  to 
be  understood  in  a  qualified,  and  not  absolute  sense." 

But  in  the  cases  cited,  and  others  of  a  similar  character 
which  might  be  cited,  the  testator  by  the  will  disposed  of  the 
property  to  some  other  legatee  or  devisee  after  the  happening 
or  failure  of  the  contingency  upon  which  the  right  of  the  first 
takers  depended. 

In  the  case  at  bar,  if  it  be  held  that  the  respondent  takes 
only  a  life  estate  under  this  will,  then  as  to  the  remainder  the 
testator  died  intestate. 

While  it  is  true  that  where  a  testator  makes  a  will  assuming 
to  dispose  of  his  property,  the  law  does  not  favor  intestacy, 
and  the  presumption  is  that  he  intends  to  dispose  of  all  of  his 
property,  yet  that  presumption  may  be  overcome,  and  does  not 
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prevail  where  by  the  terms  of  the  will  it  is  apparent  that  the 
testator  intended  that  his  estate  should  ultimately  be  disposed 
of  under  the  laws  of  distribution  and  descent 

In  this  case  it  seems  that  the  testator  by  his  will  imposed 
xjonditions  upon  his  pjropert^,  and  its  future  occupancy  and 
control  by  his  widow,  inconsistent  with  an  an  absolute  estate  in 
her,  and  entirely  in  harmony  with  the  estate  for  life. 

The  express  authority  to  collect  rents  given  in  the  will,  while 
it  is  not  inconsistent  with  an  estate  in  fee,  was  wholly  unneces- 
sary if  the  testator  intended  by  his  will  to  vest  in  his  widow 
the  title  in  fee,  but  is  entirely  consistent  with  the  beneficial 
<;njoyment  by  the  life  tenant 

Again,  the  direction  in  the  will  that  testator's  widow  shall 
keep  in  repair  and  pay  the  taxes  and  insurance  on  the  prop- 
erty is  imposing  an  obligation  on  her  inconsistent  with  the  idea 
of  absolute  title  in  her,  and  entirely  in  harmony  with  the  theory 
of  a  life  estate. 

If  the  testator  intended  to  preserve  this  estate  for  the  benefit  of 
liis  heir  and  next  of  kin  he  might  properly  impose  upon  the  life 
tenant  the  duty  of  preventing  it  from  sale  for  taxes,  and  its  pro- 
tection from  destruction  by  fire,  and  decay  by  the  ravages  of  tima 
But  no  such  obligation  could  be  imposed  by  a  grantor  or  devisor 
•upon  the  owner  of  an  estate  in  fee. 

Again,  if  his  widow  should  marry  again,  her  estate  by  the  terms 
•of  the  will  would  be  cut  down  to  her  dower  interest,  and  in  that 
ovent  clearly  as  to  the  real  estate  the  testator  would  die  intestate, 
and  must  have  so  intended,  as  tbat  would  be  the  clear  legal  eflEect 
•of  the  will. 

Again,  the  limitation  imposed  by  the  will  upon  her  power  of 
sale  of  the  real  estate  is  not  in  harmony  and  cannot  be  reconciled 
with  the  idea  of  an  absolute  estate  in  her  in  fee  simple.  She  can 
only  sell  with  the  consent  of  her  co-executor. 

There  must  be  a  concurrence  and  consent  by  the  executors  be- 
fore she  can  alienate  this  property.  The  testator  could  impose 
■no  such  restraint  upon  alienation  if  she  had  the  title  in  fea  ^ut 
he  had  the  power  to  impose  such  restrictions  upon  alienation 
■when  the  right  to  sell  was  derived  from  the  power  of  sale  in  the 
will,  and  in  that  case  it  was  clearly  in  the  power  of  the  testator  to 
require  a  concurrence  of  both  executors,  and  when  such  restric- 
tions are  imposed  in  the  power  of  sale  it  can  only  be  exercised 
according  to  the  delegated  power.  Hyatt^  ExW^  v.  Aguero^  14 
€iv.  Pro.,  286;  17  St.  Rep,  746. 

Again,  the  provision  of  the  will  wherein  he  says:  "I  also 
give  her  discretionary  power  to  give  such  sums  of  money  to  any, 
AS  she  may  think  prudent,  of  my  relatives."  If  this  was  an  abso- 
lute bequest  of  all  of  his  personal  estate  to  his  wife,  and  so  in- 
tended and  understood  by  the  testator,  he  would  not  have  at- 
tempted to  impose  a  restraint  upon  her  of  making  his  relatives  the 
sole  object  of  her  gratuities.  The  authority  to  sell  the  real  estate 
with  the  consent  of  the  executor  «ind  to  make  gifts  to  his  relatives 
necessarily  excludes  by  legal  implication  the  power  to  sell  without 
such  consent,  or  give  per:?onal  property  except  to  his  relatives. 
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The  maxim  expressio  unius  est  exclusio  alterius  applies  to  these 
provisions.  All  of  these  qualifications  and  exceptions  are  con- 
sistent with  the  testator's  intent  to  create  a  life  estate  in  all  of  his 
property  in  his  widow,  and  may,  within  the  rules  of  interpretation 
above  refeired  to,  operate  as  qualifications  of  the  language  of  the 
provision  first  employed  in  it,  but  if  we  give  that  language  the 
force  of  an  absolute  bequest  of  the  personal  and  devise  in  fee  of  the 
realty,  then  we  must  treat  these  latter  provisions  as  repugnant,  in 
violation  of  the  rule  we  have  quoted  from  Taggart  v.  Murrey^ 
supra,  that  in  the  construction  of  a  will,  eflEect  is  to  be  given,  it 
possible,  to  all  its  provisions,  and  no  clause  is  to  be  rejected  on 
the  ground  of  repugnancy,  when  it  is  possible  to  reconcile  the  pro- 
visions which  are  supposed  to  be  in  conflict  We  think  the  case 
dijBEers  essentially  from  Clarke  v.  Leupp,  88  N.  Y.,  230.  In  this 
case,  the  will  imposed  no  condition  on  devisee  and  legatee  in  the 
use  or  disposition  of  the  property  to  whom  she  pleased,  and  with- 
•  out  tlie  consent  of  any  co-executor  or  any  other  person. 

So  in  Campbell  v.  Beaumont^  91  N.  Y.,  467,  the  court  held  that 
the  devise  and  bequests  were  absolute  to  the  wife,  without  any 
words  of  qualification,  and  that  the  request  that  the  remainder 
should  be  preserved  for  his  step-son  did  not  divest  the  widow  of 
her  absolute  estate. 

But  the  will  contained  no  such  restraints  and  qualifications  as 
are  found  in  the  will  under  consideration,  and  the  case  is  therefore 
distinguishable  from  this.  So  in  Lawrence  v.  Cookey  104  N.  Y.,. 
636  ;  6  St  Eep.  772,  the  will  contained  an  absolute  and  uncondi- 
tional devise  under  which  the  title  passed  to  the  devisee  without 
any  charge  upon  it  except  in  the  discretion  of  the  devisee,  but  con- 
tained no  condition  by  which  the  estate  of  the  devisee  could  be 
lessened  or  impaired,  and  no  restraint  on  die  alienation  of  the 
same  by  the  devisee,  and  seems  therefore  to  be  clearly  distinguish- 
able from  the  case  at  bar. 

Nor  do  I  find  any  case  cited  by  the  learned  counsel  for  the 
respondent  upon  this  point  which  is  not  distinguishable  upon 
principle  from  the  one  under  consideration. 

The  case  of  Van  Home,  JEcV,  v.  Campbell,  100  N.  Y.,  287,  hold* 
that  an  absolute  power  of  disposition  annexed  to  a  primary  de- 
vise in  fee  is  deemed  conclusive  of  the  existence  in  the  devisee  of 
an  absolute  estate.  But  we  have  seen  that  the  will  under  consid- 
ation  in  this  case  does  not  give  the  devisee  an  absolute  power  of 
disposition.  The  right  to  dispose  of  this  real  estate  depends  upon 
the  volition  of  the  two  executors  and  is  not  an  absolute  power 
in  the  devisee  or  in  her  as  executrix  without  the  concun-ence  of 
her  co-executor.  Nor  has  she  the  power  of  absolute  disposition  of 
the  personal  property.  The  will  confines  her  in  the  disposition  of 
it  to  the  relatives  of  the  testator. 

And  the  rule  is  the  same  as  to  the  bequests  of  personal  prop- 
erty as  it  is  to  devises  of  real  estate,  van  Home  v.  Camjmlr 
supra.  In  the  case  last  cited  the  authorities  are  examined  at 
great  length,  and  the  distinction  carefully  noted  between  an  ahso- 
fute  devise  or  bequest  when  the  first  taker  acquires  under  the 
will  an  absolute  estate,  not  capable  of  being  defeated  by  an  execu^ 
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tory  devise  over  which  is  repugnant  to  the  first  devise,  and  the 
•cases  where  such  subsequent  provision  qualifies,  limits  or  con- 
trols the  first  provision,  and  the  rule  seems  settled  that  when  the 
will  gives  the  devisee  or  legatee  unrestrained  power  of  disposition^ 
the  title  is  absolute,  but  where  there  is  a  restriction  upon  the 
power  of  alienation,  or  disposition,  the  title  is  qualified  and  may 
be  bound  or  controlled  by  the  subsequent  provisions  of  the  will 
Applying  that  rule  to  the  will  under  consideration  and  looking  as 
we  may  at  the  circumstances  and  surroundings  of  the  testator,  the 
amount  of  the  annual  income  of  the  estate,  the  age  of  the  respond- 
ent, and  the  children  and  grandchildren  of  the  testator,  all  of 
which  circumstances  and  suiToundings  may  be  taken  into  consid- 
•eration  as  circumstances  reflecting  some  light  upon  the  question 
•of  the  intention  of  the  testator  in  making  this  will,  we  are  in- 
clined to  the  opinion  that  the  respondent  took  under  this  will 
only  a  life  estate,  with  a  qualified  power  of  sale  of  the  real  estate 
and:  a  limited  right  of  disposition  of  the  personal  property  or  a 
portion  of  the  same  in  accordance  with  the  provisions  of  the  wilL 

The  decree  of  the  surrogate  must,  therefore,  be  reversed,  and 
:the  case  remitted  to  the  surrogate,  to  make  a  decree  in  accordance 
with  the  provisions  of  the  will  as  determined  on  this  appeal,  with 
•costs  to  the  appellant  out  of  the  estate. 

Putnam,  J.,  concurs ;  Herrick,  J.,  not  votings 


Hannah  Lawless,  Eesp't,  v.  The  Cmr  op  Troy,  App'lt 

{Supreme  Court,  General  Term,  Third  Deparirr^^enl,  Filed  April  J^  I89if,) 

JICNiciPAL  CORPORATIONS— Negligence— EvmENCE. 

In  an  action  against  a  city  for  damages  for  injuries  caused  by  falling 
on  a  slippery  sidewalk,  it  appeared  that  the  sidewalk  had  been  covered 
with  ice  for  some  weeks  prior  to  the  accident,  and  was  rough  and  uneven 
therefrom  ;  that  on  the  evening  of  the  accident  it  commen^d  snowing  be- 
tween six  and  seven  o'clock,  and  by  eight  o'clock,  the  time  when  the  acci- 
dent occurred,  two  inches  had  fallen.  Plaintiff  testified  that  she  slipped 
on  the  ice  and  a^n  that  she  slipped  on  the  snow.  The  jury  rendered  a 
verdict  for  plaintiff.  Held,  that  the  verdict  was  not  sustained  by  the  evi- 
dence, and  must  be  reversed. 

Appeal  from  judgment  in  favor  of  plaintiff,  entered  upon 
verdict 

Action  to  recover  damages  for  personal  injuries  allied  to  have 
been  caused  by  defendant's  negligence. 

William  J.  Roche^  for  applt ;  J.  A.  Cipperly^  for  resp't 

Herrick,  J.— On  the  5tli  day  of  March,  1887,  the  plaintiflE, 
while  walking  along  South  street  in  the  city  of  Troy,  slipped  and 
iell,  and  sustained  injuries  for  which  she  brings  this  action. 

It  appears  that  at  that  portion  of  the  sti*eet  where  she  fell  the 
grade  is  veiy  steep,  and  it  is  allied  by  her,  and  there  is  evidence 
to  sustain  it,  although  there  is  a  conflict  upon  that  subject,  that 
the  sidewalk  at  tliat  point  had  been  covered  with  ice  for  some 
weeks  prior  to  the  accident,  and  that  the  sidewalk  was  rough  and 
uneven  therefrom. 

The  plaintifT  lived  a  short  listance  from  the  place  in  question 
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and  was  accustomed  to  pass  over  it  daily  to  visit  the  home  of  her 
parents,  the  place  of  the  accident  being  between  her  residence  and 
that  of  her  parents.  On  the  evening  in  question  it  commenced  snow- 
ing between  six  and  seven  o'clock;  by  eight  o'clock  about  two- 
inches  of  snow  had  fallen,  covering  the  sidewalk. 

The  plaintiff  left  her  house  between  seven  and  eight  o'clock  ift 
the  evening  to  visit  her  parents;  passed  over  the  place  in  safety; 
it  was  snowing  at  the  time ;  staid  with  her  parents  about  half  an 
hour ;  started  for  home  shortly  before,  or  about,  eight  o'clock  and 
when  a  short  distance  from  her  parents,  met  with  the  accident  for 
which  this  action  is  brought 

If  the  sidewalk  was  covered  with  ice  the  length  of  time  prior 
to  the  accident  claimed  bv  the  plaintiff  the  jury  would  have 
been  justified  in  finding  the  city  negligent  in  that  respect,  but 
that  is  not  sufficient  of  itself  to  make  the  city  liable  to  the  plaint- 
iff; that  neglect  must  have  caused  the  injury,  or  at  least  have 
been  a  concurring  cause  without  which  it  would  not  have 
happened. 

The  grade  of  the  street  is  steep,  by  no  fault  of  the  city ;  snow 
had  fallen  that  evening  prior  to  and  at  the  time  of  the  accident; 
it  is  unnecessary  to  cite  authorities  to  show  that  the  city  was  not 
responsible  for  accidents  resulting  from  a  fall  of  snow  so  recent 

Unless  the  old  ice  was  a  concurring  cause  of  the  accident 
without  which  it  would  not  have  happened,  the  city  is  not 
liable.  How  can  the  jury  tell  which  caused  the  accident,  whether 
it  was  the  snow  alone,  or  whether  it  was  a  concurring  cause,  or 
how  can  they  tell  that  the  ice  underneath  the  snow,  an  inch  or 
more,  was  a  concurring  cause  without  which  the  accident  would 
not  have  happened ;  that  if  the  snow  alone  had  been  on  that  steep- 
grade  the  plamtiff  would  not  have  fallen. 

The  jury  can  simply  guess  as  to  what  caused  the  accident  and 
that  is  not  permissible.  Johnson  v.  Olens  Falls^  41  St  Rep.,  820. 
The  plaintiff  herself  testified  that  she  slipped  on  the  snow.  If  she 
is  right  in  that,  the  city  is  not  liabla 

Judgment  should  be  reversed,  new  trial  granted,  costs  to  abide 
event 

Putnam,  J. — At  the  place  where  plaintiff  fell  there  was  no 
special  ridge  or  bunch,  out  a  quantity  of  rough,  uneven  ice. 
Probably  the  jury  could  find  the  city  n^ligent  in  suffering  this^ 
ice  to  remain.  Afastet^s  v.  Trm/y  50  Hun,  485 ;  20  St  Rep.,  273. 
Plaintiff  might  recover  notwithstanding  the  new  fall  of  snow^ 
In  Pomfrey  v.  Saratoga  Springs,  104  N.  Y.,  460 ;  5  St  Rep.,  802^ 
there  was  a  liglit  covering  of  snow  over  the  ice,  and  also  in 
Masters  v.  Troy,  supra.  But  plaintiff  was  bound  to  show  that 
the  old  ice  (laused  her  fall  or  was  a  concurring  cause.  Taylor  v. 
Tonkers,  105  N.  Y.,  208;  7  St  Rep.,  382.  If  the  evidence  was^ 
such  that  it  was  impossible  to  determine  which  caused  the  acci- 
dent, the  old  ice  or  the  new  snow,  plaintiff  cannot  recover.  This,. 
I  think,  is  the  diflSculty  about  the  plaintiff's  case.  She  testified 
that  she  slipped  on  the  ice,  and  again  that  she  slipped  on  thfr 
snow.     It  was  a  steep  grade.     There  was  about  two  inches  of  ne\^ 
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snow.     The  testimony  in  the  case  is  such  that  it  cannot  be  deter- 
mined whether  the  old  ice  caused  the  accident  or  the  new  snow. 
Hence  the  verdict  of  the  jury  was  not  sustained  by  the  evidence. 
I  therefore  concur  with  Judge  Herrick. 
Mayham,  p.  J.,  concurs. 


The  People,  Eesp'ts,  v.  John  H.  Phelps,  App'It 

{Supreme  Court,  General  Term,  Third  Department,  Mled  April  4,  189S,) 

AfPKAL— RfiVBRSAIi  ON  QUESTIONS  OF  LAW. 

The  decision  of  this  case  by  this  court,  89  St.  Rep.,  598,  was  upon  ques- 
tions of  law  only. 

Motion  to  amend  the  order  of  the  general  term,  nunc  pro  tunc^ 
so  as  to  show  that  the  judgment  and  conviction  was  reversed  and 
a  new  trial  ordered  on  questions  of  law  only.  See  39  St  Rep.^ 
598. 

C  A.  Kellogg^  for  motion  ;  V,  P.  Abboitj  opposed. 

Mayham,  P.  J. — We  do  not  think,  under  the  circumstances  ot 
this  case,  that  the  district  attorney  has  been  guilty  of  such  laches 
in  moving,  as  to  preclude  the  making  of  this  niotion,  or  justify 
the  court  in  refusing  to  grant  the  refief  asked  on  that  ground. 
The  principal  question,  therefore,  to  be  considered,  is  whether  the 
general  term  in  reversing  this  conviction  did  so  upon  the  exercise 
of  its  discretion  upon  the  facts,  or  whether  its  decision  was  upoa 
the  questions  of  law  only. 

We  think  from  an  examination  of  the  opinion  of  the  learned  pre- 
siding judge,  which  was  concurred  in  bjr  his  associates,  that  the  case- 
was  disposed  of  by  the  general  term  entirely  upon  questions  of  law, 
and  that  the  court  refused  to  reverse  on  questions  of  fact  It  is^ 
true  the  judge  refers  to  the  disputed  questions  of  fact  upon  the 
trial,  but  concludes  his  discussion  of  the  same  in  these  words : 
"  There  was  a  sharp  conflict  as  to  the  facts,  which  we  need  not 
discuss."  He  then  proceeds  as  follows :  "  The  important  question 
raised  in  this  case,  is  whether  the  word  *  advised  *  does  or  aoes  not 
imply  that  the  advice  must  be  followed  in  order  to  constitute  the- 
crime.  All  other  words  in  the  section  in  a  similar  position  in- 
clude some  other  act  other  than  mere  speech.  Such  as  'pre- 
scribes,' *  supplies/  *  administers,*  *  uses  or  causes  to  be  used.'  And 
when  the  word  *  ad  vises*  is  used  the  connection  is*  advises  or 
causes  a  woman  to  take.*  '* 

The  learned  judge  then  proceeds  to  discuss  at  some  length  the 
provisions  of  §  294  of  the  Penal  Code,  and  the  other  sections 
Dearine  upon  the  same  subject,  in  connection  with  the  chargre  in 
the  indictment,  and  concludes  his  opinion  as  follows:  "We  are 
of  opinion  that  mere  advice  to  take  medicine  when  no  medicine, 
drug  or  substance  of  any  kind  is  taken,  and  when,  therefore,  no- 
injury  has  been  done  to  any  one,  cannot  be  the  crime  of  abortion.**' 
From  this  examination  of  the  opinion  it  seems  clear  that  the  judg- 
ment  and  conviction  were  reversed  upon  questions  of  law  only^ 
and  that  the  order  should  be  .so  amended  as  to  show  that  fact 
St.  §bp..  Vol.  XLIV.        93 
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Let  the  order  heretofore  entered  be  vacated  and  the  order  sub- 
mitted on  this  motion  be  entered  7iunc  pro  tunc  and  stand  as  the 
•order  of  the  general  term  on  this  appeal. 

PUTNA3I  and  Herrick,  JJ.,  concur. 


"The  St.  Lawrence  Wholesale  Grocery  Co.,  App'lt,  v.  How- 
ard a  HoBSON,  Resp't 

(Supreme  Court,  General  Term,  Third  Department,  Filed  May  5,  IS9S.) 

JLppeal — General  term  has  exclusive  control  of  its  calenda^r. 

The  general  term  has  exclusiye  control  of  its  own  calendar  and  vrill  not 
tolerate  any  interference  therewith.  Attorneys  who  desire  to  stay  proceed- 
ings thereon  or  to  defer  argument  must  apply  to  the  general  term  a^d.  not 
to  single  justices  of  the  court. 

Motion  to  vacate  order  of  special  term  staying  argument  on  an 
;appeal  and  putting  same  over  the  term. 

0.  /S  JJorwin,  for  app'lt;  Mc Clary  <t  Paddock,  for  resp't^ 

Per  Curiam. — An  appeal  has  been  taken  in  the  above  en- 
titled action  to  this  court;  such  appeal  is  regularly  upon  the  calen- 
dar, and  noticed  for  argument  at  this  term. 

An  application  has  been  made  to  a  special  term  at  charal>era, 
;and  an  order  granted  staying  the  argument  upon  appeal,  and  pit- 
ting the  same  over  until  the  next  term  of  this  court,  a  copy  ^^ 
the  order  served  upon  the  clerk  of  this  court,  and  upon  the  attor- 
tieys  for  the  adverse  party.     Such  practice  cannot  be  tolerated- 

Attorneys  practicing  in  this  court  and  having  cases  upon  its 
calendar,  if  they  desire  to  stay  proceedings  therein,  or  to  defer 
•arguments  thereon,  or  to  have  the  same  put  over  the  term, 
must  apply  to  the  general  term  and  not  to  single  justices  of  "^"^ 
^ourt 

It  is  necessary  for  the  orderly  transaction  of  its  busine^  ^  ^a 
the  court  should  retain  exclusive  control  of  its  own  calendar,  ^^^ 
it  cannot  tolerate  any  interference  therewith,  and  attorneys  ix^st 
not  apply  elsewhere  for  any  relief  desired  by  them  as  to  th'o  V^' 
position  of  any  case  pending  therein  upon  appeal;  and  yrhet^  ^7 
inadvertence  or  oversight  any  judge  has  granted  an  order  int^^^^^" 
ing  with  the  argument  or  disposition  of  a  case  on  thecalea<3^^^ 
this  court,  such  order  will  be  disregarded.  ^ 

The  special  term  order  herein  referred  to  is  hereby  vao^*^* 
and  set  aside,  and  the  case  will  be  disposed  of  when  reach^^  ^^ 
its  rec^nl.'ir  order  upon  the  calendar. 

Ma^ham,  p.  J.,  Putnam  and  Herrick,  JJ.,  concur. 


The  People  ex  nl  Richard  S.  Blodgett  v.  The  Boa»^  ^^ 
Town  Canvassers  of  CoEYMANa 

The  People  ex  rel  Alton  Van  Derzee  v.  George  W.  Sici5^^^^ 

Town  Clerk. 

{Supreme  Court,  Special  Term,  Albany  County,  Filed  May  $,  189S/) 

1.  Elections— Canvass— Recount.  _^w:,ct. 

The  court  has  no  authority  to  direct  the  return  of  ballots  to  the  ia^P^^ 
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ors  in  order  that  they  may  make  a  recount,  or  to  direct  the  ballots  to  be 
brought  into  court  for  that  purpose. 

2.  Samb  —  Remedy  in  case  of  fraud  or  mistake. 

The  remedy  for  frauds  or  mistakes  other  than  clerical  is  by  proper  pro- 
ceedings in  court  or  before  the  board  or  body  to  membership  in  which  the 
person  aggrieved  is  a  candidate,  where  that  board  or  body  has  the  power 
conferredupon  it  to  determine  the  qualification  and  election  of  its  own. 
members. 

Applications  for  mandamus. 

Eugene  Burlinyame,  for  the  relator,  Eichard  S.  Blodgett ;  Lewis 
Cass^  for  the  relator,  Alton  Yan  Derzea 

Herrick,  J. — The  first  entitled  matter  is  an  application  to  the 
court  for  a  mandamus  directed  to  the  board  of  town  canvassers  of 
the  town  of  Coey mans,  directing  them  to  canvass  the  statement 
or  returns  of  the  inspectors  of  election  in  the  second  election  dis- 
trict of  the  town  of  Coeymans,  being  a  statement  of  the  result  of 
the  recent  town  election  in  that  election  district 

The  second  matter  is  an  application  for  an  order  directing  the 
town  clerk  of  Coeymans  to  return  to  the  inspectors  of  election  of 
the  second  election  district  thereof  the  used  ballots,  stubs  and 
statement  of  the  result  heretofore  filed  with  such  town  clerk,  in* 
order  that  the  inspectors  may  i^ecount  them  and  file  a  correct  and. 
true  return ;  and  it  is  asked  that  the  first  proceeding  be  held  in 
abeyance  until  the  hearing  and  determination  of  the  second. 
While  the  request  that  the  first  proceeding  be  held  in  abeyance 
until  the  determination  of  the  second  is  a  perfectly  proper  one, 
and  one  that  might  well  be  granted,  in  order  that  the  board  of 
canvassers  might  not  be  compelled  to  canvass  a  return  which, 
while  regular  and  proper  upon  its  face,  is  in  fact  false  and  fraud- 
ulent, and  while  an  effort  is  being  made  to  have  a  true  and  cor- 
rect return  made  out  and  placed  before  them,  still  the  conclusion 
at  which  I  have  arrived  makes  it  unnecessary  to  suspend  proceed- 
ing  in  the  first  application  herein. 

The  return  whicn  it  is  asked  to  have  canvassed,  and  which  the 
inspectoi-s  ask  to  have  returned  to  them,  together  with  the  used 
or  voted  ballots,  and  the  stubs,  sets  forth  that  222  votes  were  cast- 
for  the  office  of  supervisor,  in  the  second  election  district  of  the- 
town  of  Coeymana  That  return  is  challenged  as  incorrect,  be- 
cause, as  is  alleged,  218  votes  only  were  in  fact  cast  for  the  office 
of  supervisor.  To  establish  that  allegation  there  is  produced,  in 
addition  to  the  affidavit  of  one  of  the  inspectors  of  election,  a 
copy  of  the  poll  list,  from  which  it  appears  that  223  sets  of  bal- 
lots were  issued  in  that  district  on  election  day.  There  were  two 
sets  of  tickets  in  use ;  one  a  ticket  including  the  names  of  all 
candidates  for  town  offices,  another,  what  is  known  as  the  excise 
ticket,  and  it  is  alleged  by  the  inspectors,  whose  affidavit  is  pro- 
duced, that  out  of  the  223  sets  oi  ballots  that  were  issued,  one 
person  did  not  vote  for  the  office  of  supervisor,  and  of  the  other 
sets  of  tickets  issued,  four  were  not  voted,  but  returned  as  spoiled 
ballots,  the  persons  to  whom  they  were  issued  having  been  chal- 
lenged, and  not  allowed  to  vote,  thus  reducing  the  number  of 
faAllotB  voted  to  218.     The  poll  list  corroborates  this  statement. 
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It  shows  tlmt  223  seta  of  ballots  were  issued  It  shows  that  (our 
sets  of  ballots  that  were  issued  were  returned  as  spoiled,  and  that 
the  peraons  to  whom  they  were  issued  did  not  vote,  which  would 
reduce  the  number  of  ballots  cast  to  219.  In  addition  to  this 
positive  evidence  there  is  the  negative  evidence  contained  in  an 
answering  affidavit  made  by  one  of  the  inspectors  of  election  in 
opposition  to  this  motion  for  a  return  of  the  ballots  to  the  inspec- 
tors that  they  may  be  recounted.  That  answering  affidavit  ut- 
terly and  entirely  fails  to  make  any  answer  to  the  allegations  in 
the  moving  papers  that  in  truth  and  fact  only  218  ballots  were 
cast  for  the  office  of  supervisor.  Neither  does  he  explain  or  at- 
tempt to  explain  the  apparent  diflference  between  the  poll  list  and 
the  statement  of  the  result  filed  by  the  inspectors  of  electioa  He 
•does  not  even  swear  that  the  returns  are  true,  but  simply  that  they 
are  proper  and  correct  in  form,  which  is  not  disputed. 

That  affidavit  read  as  follows :  "  Philip  Ostrander,  being  duly 
;Swom,  says  he  acted  as  and  was  one  of  the  inspectors  of  elec* 
tion   in   and  for   the  second    election   district  of    the   town  of 
Ooeymans,  Albany  county,  at  the  town  election  held  therein  on 
the  12th  day  of  Aoril,  A.  D.,  1892 ;  that  deponent,  with  the  other 
inspectors  in  said  aistrict,  canvassed  the  votes  cast  at  said  election 
in  said  district,  and  made  statements  and  return  thereof,  which 
was  duly  filed  in  the  town  clerk's  office  of  said  town ;  that  de- 
ponent has  since  examined  the  return  on  file  in  said  clerk's  office 
from  the  four  districts  of  said  town  for  said  election  and  fioos 
them  proper  and  correct  in  form,  and  that  Richard  S.  Blodgett 
has  a  plurality  of  one  for  the  office  of  supervisor  of  said  town,  ^ 
appears  from  "the  face  of  said  return,"  subscribed  and  sworn  to, 
•«ta     The  singularly  careful  way  in  which  the  affiant  refrains 
from  contradicting  or  explaining  any  of  the  material  allegfl^^^*?^ 
in  the  affidavit  of  his  brother  inspector  is  strong  corroborative 
evidence,  although  of  a  negative  character,  of  the  matters  set  fo"^^ 
in  the  moving  papers.  , 

It  is  practically  admitted  that  of  the  223  sets  of  ballots  issued 
four  sets  were  not  voted,  but  were  returned  as  spoiled,  the  paJ*^^ 
ix)  whom  they  were  issued  having  been  challenged ;  and  it  is  bo 
denied  but  one  of  the  ballots  voted  had  the  name  of  the   c^''^. 


for 

^supervisor  to  218 ;  that  is  the  number  of  ballots  that  sbo«l<| 
have  been  in  the  box  for  the  office  of  supervisor  at  the  clos^  ot 
the  polls,  yet  the  statement  filed  says  222  were  counted. 

While  it  is  evident  to  my  mind  that  a  mistake  has  been  ^^^  ^^ 
or  a  fraud  perpetrated,  I  do  not  undertake  to  say  whiph,  yet  I  ^ 
not  know  of  any  law  authorizing  me  to  direct,  the  return  of  *"^ 
ballots  to  ihe  inspectors  in  order  that  they  make  a  recount^  ot,  ^ 
is  asked  in  the  alternative,  to  direct  the  ballots  to  be  broug*^^ 
into  court,  in  order  that  they  may  be  recounted  and  a  correct  ^^ 
termination  of  the  result  arrived  at 

While  there  are  cases  in  which  the  court  has  the  power  w 
<lirect  a  board  of  inspectors  to  reconvene  and  correct  a  cat^J^ 
to  canvass  votes  that  they  have  refused  to  canvass,  or  to  retrain 
irom  canvassing  votes  that  they  have  already  erroneously  ^^' 
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vassed  and  counted,  yet  I  know  of  no  case  where  the  court  has 
-directed  the  restoration  of  the  ballots  to  them  and  a  recount  of 
the  ballots  thus  restored. 

In  fact  to  do  so  is  to  connive  at  a  violation  of  the  law,  because 
the  town  clerk  has  no  right  to  have  the  used  ballots  in  his  pos- 
session ;  the  law  presumes  that  the}^  are  no  longer  in  existence. 
The  ballot  reform  act,  so  called,  is  silent  as  to  what  shall  be  done 
with  used  or  voted  ballots,  and  when  it  is  silent  we  must  resort 
to  the  election  laws  in  existence  prior  to  its  passage,  when  such 
prior  Jaws  are  not  inconsistent  therewith.  Cfhapter  130,  title  4, 
^  47,  of  the  Laws  of  1842  reads  as  follows :  **  The  remaining  bal- 
lots not  so  pasted  or  attached  shall  be  destroyed,  and  the  boaixi 
of  inspectors  shall  be  dissolved.'*  See  Election  Code,  p.  98; 
3irdseye*s  Statutes,  p.  987,  §  86.  I  cannot  find  that  this  law  has 
-ever  been  repealed,  and  I  do  not  see  how  I  can  command  the  re- 
turn of  ballots  to  be  recounted  when  the  law  requires  their  de- 
:stnietion  and  presumes  that  they  h)ave  been  destroyed.  Must, 
then,  the  boara  of  town  canvassers  canvass  and  count  a  certificate 
that  is  apparently  founded  upon  a  mistake  or  fraud  ? 

Boards  of  inspectors  of  elections  and  canvassers  have  no  power 
■conferi-ed  upon  them  to  correct  frauds  or  rectify  mistakes,  except 
•clerical  ones.  Their  duty  is  simply  to  count,  in  one  case,  the  bal- 
lots actually  found  in  the  ballot  box  at  the  close  of  the  polls,  and 
in  the  case  of  canvassers,  to  add  together  the  statements  of  results 
filed  with  them  by  the  inspectors. 

The  remedy  for  frauds  and  mistakes,  other  than  clerical,  is  by 
proper  proceedings  in  court  or  before  the  board  or  body,  to  mem- 
bership in  which  the  person  aggrieved  is  sl  candidate,  where  that 
board  or  body  has  the  power  conferred  upon  it  to  determine  the 
qualification  and  election  of  its  own  members.  The  board  of 
supervisors  has  such  power,  and  the  error  that  has  been  committed 
here,  if  any,  can  be  rectified  by  that  board. 

While  it  is  repugnant  to  one's  sense  of  justice  to  compel  the 
board  of  canvassers  to  canvass  and  count  a  return  founded  upon 
a  mistake  or  a  fraud,  yet  to  refuse  to  do  so  opens  the  door  to 
^reat  possibilities  of  evil ;  to  permit  them  to  refuse  to  canvass 
because  of  mistake  or  fraud  i^  the  making  out  of  the  statement  or 
return  where  it  is  regular  in  form  is  to  permit  boards  of  can- 
vassers to  take  cognizance  of  matters  outside  of  the  returns;  it  is 
to  permit  them  to  act  as  courts  to  determine  the  validity  of  the 
returns,  and  tlie  honesty  of  the  elections ;  is  to  place  our  whole 
election  system  in  the  hands  of  boards  not  organized  for  such  pur- 
poses ;  to  mj^ke  returning  boards  of  them;  it  would  be  subversive 
of  our  entire  scheme  of  elections. 

The  election  officers,  from  inspectors  up  to  the  board  of  state 
•canvassers,  are  vested  with  no  power  to  decide  anything  ;  they  are 
simply  to  receive  and  afterwards  count  what  they  have  received  ; 
the  inspectors,  the  ballots;  the  board  of  canvassers,  the  returns 
made  by  the  inspectors. 

If  the  ballots  m  form  and  character  comply  with  the  law,  and 
the  voter  s  name  appears  on  the  registry  and  he  takes  the  pres- 
<cribed  oath,  the  inspector  is  bound  to  take  the  ballot  and  count  it ; 
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if  the  statement  comes  from  the  inspectors  of  election  and  isconcct 
in  form,  the  board  of  canvassers  is  bound  to  receive  and  canvass 
it ;  all  questions  of  fraud  or  mistake,  except  clerical  ones  in  the 
statement,  are  to  be  passed  upon  by  the  courts  or  such  other  trib- 
unals as  are  designated  by  statute ;  the  law  is  careful  to  impose 
upon  inspectors  and  canvassers  no  duty  except  to  receive  and 
count  The  power  to  investigate  and  determine  is  carefully  with- 
held from  them. 

I  have  said  that  the  remedy  for  fraud  and  mistake  is  by  proper 
proceedings  in  court  I  mean  by  that  the  appropriate  action  to 
determine  who  has  been  elected.  This  proceeding  before  me  is 
not  for  that  purpose.  In  a  proceeding  of  this  kind  the  court  can 
only  compel  the  election  officers  lo  do  that  which  it  is  their  duty 
under  the  law  to  do  without  compensation  ;  it  may  advise  them 
what  the  law  is,  what  they  ought  to  do,  and  compel  them  to  do  it, 
but  it  can  give  them  no  new  or  additional  power,  neither  can  it 
act  for  them. 

For  these  reasons  the  application  by  relator  Van  Derzee  for  a 
return  of  the  ballots  to  the  inspectors  and  for  a  recount  by  them 
must  be  denied ;  and  such  application  being  denied,  the  only 
return  before  the  board  of  town  canvassers  being  the  one  already 
filed,  that  is  the  only  one  that  can  be  acted  upon  by  them.  This 
being  regular  in  form,  and  such  board  of  canvassers  having  no 
right  under  the  law  to  take  into  consideration  anything  but  the 
statement  before  them,  the  application  for  a  mandamus  directing 
them  to  count  and  canvass  the  statement  from  the  second  election 
district  must  be  granted,  and  a  mandamus  must  be  issued  accord- 
ingly. . 

under  the  circumstances,  I  do  not  think  I  would  be  justified  in 
granting  costs  in  either  matter. 


Gilbert  Griffin,  Resp't,  v.  MAi  T.  Porawski,  Applt 

{Supreme  Court,  General  Term,  Second  Department,  Filed  Fsbruarp  S,  lS9t.) 

LaKDLOBD  Ain>  TBNAMT—RBirr — BVIDBNOB. 

In  an  action  for  rent  ^dence  was  admitted  of  declarations  of  defend- 
ant's  wife  made  before  the  conclusioif  of  the  first  year  that  they  were  not 
going  to  move.  It  also  appeared  that  defendant  paid  rent  for  a  part  of  the 
following  year.  Held  that  the  admission  of  the  declarations  of  tbe  wife 
did  not  prejudice  defendant,  as  a  new  tenancy  could  be  inferred  from  tbe 
subsequent  payments  of  rent. 

Appeal  from  judgment  of  the  county  court  of  Kings  county,, 
affirming  judgment  of  ju8tice*s  court  in  favor  of  pl%inti£  Action 
to  recover  rem  for  the  months  of  February  and  Sfarch,  1891,  of 
certain  premises.  Plaintiff  claimed  that  defendant  leased  the 
premises  for  one  year,  from  May  1,  1889,  and  that  he  continued 
to  hold  over  after  May  1,  1890,  and  thereby  became  a  tenant  for 
another  year. 

Defendant  claimed  that  he  was  a  tenant  by  the  month  and 
that  he  was  evicted  by  plaintiff  shutting  off  the  water  from  tbe 
water  closets  in  the  house. 

The  rent  was  paid  to  January  1,  1891.      On  the  trial  evidence 
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was  admitted  showing  that  defendant's  wife  in  April,  1890,  in 
Answer  to  a  question  by  plaintiff  if  she  was  going  to  stay  another 
year,  replied  "Yes,  we  are  not  going  to  move  unless  you  turn  us 
out,  for  Mr.  Porawski  don't  like  to  move."  The  evidence  as  to 
whether  plaintiff  shut  off  the  water  so  as  to  constitute  an  eviction 
was  conflicting. 

Oeo.  C.  Eldridge  {Oeo.  W.  Miller^  of  counsel),  for  app'lt;  James 
■J.  Rogers,  for  resp't 

Pratt,  J. — This  is  a  hard  case;  it  charges  the  defendant  for 
premises  he  did  not  occupy  and  which  he  undoubtedly  vacated 
under  the  supposition  that  he  had  a  right  so  to  do  and  avoid  pay- 
ing any  more  rent,  but  we  are  unable  to  say  there  is  any  such 
error  of  law  or  fact  as  to  justif}'-  a  reversal  of  the  judgment. 

The  finding  of  the  justice  upon  questions  of  fact  from  conflict- 
ing testimony  must  stand  like  the  verdict  of  a  jury,  and  the 
findings  seem  to  sustain  the  legal  conclusions  reached  by  the 
justica 

The  admission  of  declarations  made  by  the  wife  did  not 
prejudice  the  defendant,  as  a  new  tenancy  could  be  inferred  from 
the  payment  of  rent  by  the  husband  upon  the  new  term. 

Upon  the  question  of  eviction  the  evidence  was  conflicting,  and 
the  nnding  of  the  justice  is  well  sustained  by  the  proof.  Judg- 
ment affirmed,  without  costs. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 


Halcyon  Skinner,  App'lt,  r.  Harriet  S.  Whtpe,  Sued  as 
Sophia  H  White,  Refep't. 

•{Supreme  Court,  Oenei*al  Term,  Second  Department,  Filed  Februarj/  8,  189:8,) 

Pleading — Amendment. 

Pending  a  hearing  before  a  referee,  the  special  term  granted  an  order 
amending  the  answer  by  setting  up  the  defense  of  coverture.  Beld,  that 
the  court  had  power  to  make  such  amendment,  and  that  it  was  not  too 
late  to  do  so. 

Appeal  from  order  of  special  term  granting  motion  for  leave 
to  amend  answer  by  setting  up  the  defense  of  coverture.  Action 
on  bond  made  by  defendant  At  the  time  the  motion  was  granted, 
the  case  was  pending  before  a  referee,  and  had  been  twice  ad- 
journed. The  motion  was  granted  on  condition  that  defendant 
pay  ten  dollars  costs  of  motion  and  all  taxable  costs,  including 
referee's  fees  to  date. 

Ralph  E.  Prime,  for  app'lt ;  Jaines  M,  Hunt,  for  resp't 

Pratt,  J. — We  think  in  this  case  the  court  at  special  term  not 
only  had  the  power  to  grant  the  order  appealed  from,  but  that  it 
was  a  wise  exercise  of  the  power  to  grant  the  amendment,  and  that 
the  terms  were  just  and  proper. 

It  is  not  improbable  that  if  the  plaintiff  had  requested  that  he 
be  allowed  to  discontinue  as  a  part  of  the  terms  for  allowing  the 
amendment  he  might  have  been  permitted  to  do  so,  but  it  does 
not  appear  that  any  such  request  was  made,  and  it  is  now  too  late 
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to  make  that  objection ;  besides,  we  think  the  terms  were  severe 
enough  tx>  meet  the  demarjds  of  iustice  in  the  premises. 

It  was  not  too  late  for  the  defendant  to  make  the  motion  to 
amend  her  answer,  as  the  Code,  §  728,  provides  that  the  court 
"may,  upon  the  trial  or  at  any  stage  of  the  action,  *  *  * 
amend  any  process  or  pleadine."  To  deny  the  power  of  the  court 
to  make  such  an  amendment  challenges  its  power  to  do  justice. 

Order  affirmed,  with  costs. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 

Frank  Lyons,  Applt,  v.  John  P.  Jube  ei  oL,  Resp'ta 

(Supreme  Court,  General  Term,  Second  Department,  Filed  Februarys,  18S$.\ 

SEKVICBS— COMHIBSIONS. 

Plaintiff  sold  goods  on  commission  for  defendants,  and  also  made  col- 
lections from  his  customers  when  on  the  road.  Frequent  settlements  were 
had,  but  no  charge  for  collecting  was  noiade.-except  m  a  few  cases.  After 
leaving  their  employ  he  brought  this  action  for  commissions  on  such  col- 
lections.   HM,  that  the  complaint  was  properly  dismissed. 

Appeal  from  judgment  dismissing  the  complaint 

A.  J.  SpmceVy  for  applt ;    Charles  H.  Alachin,  for  resp'ta 

Pratt,  J. — The  proof  shows  that  plaintiflE  sold  goods  for  de- 
fendant on  commission  for  upwards  of  five  yearsb 

An  account  was  kept  between  the  parties  which  was  open  to- 
plaintiff  to  examine  at  any  time.  Frequent  settlements  were  had 
and  receipts  in  full  were  given. 

After  leaving  defendant's  employ  plaintiff  brings  this  action  to> 
recover  for  collections  made  by  him  during  the  five  years.  Dur- 
ing that  time  no  account  of  the  collections  made  by  him  had  beea 
kept  by  either  party ;  the  amount  must  be  conjectured. 

His  claim  was  not  advanced  until  after  his  emplovment  ceased. 

The  fact  that  in  a  few  cases  he  rendered  a  bill  and  received  pay 
for  certain  collections  may  be  considered  as  an  evidence  that  ia 
the  other  cases  no  charge  was  to  be  made. 

On  the  whole  case  the  fact  appears  to  be  that  plaintiff  when 
going  among  his  customers  to  make  sales  took  with  him  the  bills 
made  out  for  past  sales,  and  collected  them  at  the  same  visit  It 
might  well  be  that  so  doing  would  impose  no  burden  upon  him, 
and  that  he  would  willingly  make  the  collections  to  help  along  the 
business,  and  make  his  usefulness  more  apparent. 

We  think  it  was  correctly  held  below  that  no  express  contract 
for  further  compensation  was  proved,  and  that  none  could  be; 
implied. 

Judgment  affirmed,  with  costs. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 


Eliza  J.  Murray,  AppVt,  v.  Catharine  Molloy  et  aly  Ecsp'ts 
{Supreme  (hurt,  OeTierai  Term,  Second  Department,  FUed  February  8, 1899.) 

BjBCTMKNT— TiTLB. 

In  an  action  of  ejectment  between  adjoining  owners,  it  appeared  that 
plaintiff's  grantor  hod  previously  held  a  mortgage  which  covered  the  striiv 

Digitized  by  VjOOQ IC 


Sup.Ct]  Decker  v.  Hammond.  745 

in  question,  which  he  released  therefrom,  and  that  the  subsequent  deeds 
of  the  mortgi^or  under  which  plaintiff  claims  did  not  embrace  the  dis- 
puted strip,  but  the  description  in  the  deeds  under  which  defendant  claims 
were  suflttcient  to  support  a  finding  that  the  change  made  by  the  release 
.  entered  into  the  description  of  her  Tot.  Held,  that  a  dismissal  of  the  com- 
plaint was  proper. 

Appeal  from  judgment  dismissing  complaint,  entered  on  the 
report  of  a  referee. 

Action  of  ejectment  for  a  strip  of  land. 

&  k  Hemingway,  for  app'lt;  Frederick  Cobb,  for  resp'ts. 

Barnard,  P.  J.— The  plaintiff  in  August,  1880,  became  the 
owner  of  lot  21,  on  a  map  recorded  in  Kings  county  in  liber  939, 
page  232.  The  defendant  is  the  owner  of  lot  22,  which  adjoins 
21  on  the  west  When  the  plaintiff  acquired  title  to  lot  21,  she 
took  possession  and  held  it  for  many  yeai-s.  In  1889  the  defend- 
ant took  possession  of  a  piece  of  land  in  the  occupation  of  plain- 
tiff, being  the  piece  of  land  described  in  the  complaint.  The  sole 
question  was  one  of  fact  The  plaintiff  obtained  title  from^  one 
Moses  LittelL    The  title  originally  was  in  Frederick  B.  Hill.  'Hill 

Save  a  mortgage  to  Littell,  and  Littell  released  the  strip  in  question 
ack  to  Hill.  The  deeds  from  Hill  of  the  property  in  question 
did  not,  after  this  release,  embrace  the  disputed  strip  of  land  down 
to  the  time  plaintiff  bought 

At  least  this  is  the  finding,  and  the  surveyors  differ  as  to  the 
fact  The  description  in  the  deeds  under  which  defendant  claims 
title  support  the  finding  that  the  change  made  by  the  release 
-entered  into  the  description  of  the  lot  22,  which  defendant  owns. 

There  is  nothing  in  the  release  from  which  an  appellate  court 
<»n  say  that  the  finding  is  unsupported  by  the  evidence. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Dykman  and  Pratt,  JJ.,  concur. 


Philip  Decker,  App'lt,  v.  David  Hammond,  Resp't 

48upfWis  Court,  Oenaral  Term,  Second  Department,  Filed  February  8,  189t.) 

OuARANTT— Consideration. 

Plaintiff  having  a  claim  against  one  of  defendant's  employees,  the  latter 
promised  to  pay  a  certain  sum  weekly  and  authorized  defendant  to  pay 
these  amounts,  and  it  was  claimed  that  defendant  agreed  to  become  re- 
sponsible for  and  guarantee  the  debt.  The  authority  to  pay  was  after- 
wards withdrawn.  Held,  that  no  consideration  for  the  guaranty  being 
shown»  it  was  not  blading  upon  defendant. 

Appeal  from  judgment  of  the  Orange  county  court,  reversing 
judgment  of  justice  a  court  in  favor  of  plaintiflL  Plaintiff  held  a 
judgment  recovered  upon  a  board  bill  against  one  Wyncoop,  who 
was  employed  by  defendant  Nine  years  after  its  recovery  an 
-execution  was  issued  thereon  and  the  constable  with  plaintiflf's 
attorney  visited  defendant's  place  and  saw  Wyncoop  and  defend- 
ant Wyncoop  agreed  to  pay  a  certain  sum  per  week  until  the 
claim  was  paid,  and  signed  an  instrument  autnorizing  defendant 
to  pay  said  sums,  and  defendant  then  paid  ten  dollars  thereon.  It 
St.  Rep.,  Vol.  XLIV.        94 
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was  claimed  that  defendant  at  the  same  time  executed  an  instru- 
ment, agreeing  to  become  responsible  for  the  debt  and  to  guar- 
antee the  same;  which  was  denied  by  defendant.  No  such  i)aper 
was  produced,  but  plaintiff's  attorney  testified  to  what  he  cljurned 
were  the  contents  thereol 

Wilton  Bennet,  for  applt;    Howell,   Parshall  <t  Schofield,  for 
resp't 


Pratt,  J. — ^There  is  an  entire  failure  to  show  that  the 
agreement  of  defendant  to  become   responsible  for  the  debt  of 
Wynkoop  was  based  upon  any  consideration. 

A  guaranty,  like  any  other  agreement,  to  be  valid,  must  be 
based  upon  a  consideration. 

There  was  no  l^al  basis  to  sustain  the  verdict  of  the  jurj^ 
which  was  properly  set  aside  by  the  county  judge. 

Order  appealed  from  reversed,  with  costs. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 


George  V.  Brower,    Rec'r,   Pl'ff,  v,  William  A-  Hijested,. 

Impl'd,  App'lt. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  February  8,  189t} 

VbNUB—FoRBCLOSURB — CONVBNIENCB  OF  WITNB68B8. 

The  place  of  trial  of  an  action  to  declare  void  three  mortga^  is  prop- 
erly changed  from  a  county  in  which  none  of  the  property  to  oe  affected 
is  situated  and  where  none  of  the  parties  reside  to  a  county  in  which  the 
property  covered  by  two  of  the  mortgages  is  situated  and  which  will  best 
sul^rve  the  convenience  of  witnesses. 

Appeal  from  order  granting  motion  to  change  the  place  o£ 
trial  from  Westchester  county  to  the  county  of  Kings. 

Action  to  set  aside  three  mortgages  given  by  the  Ridgewood. 
Ice  Company,  of  which  plaintiff  is  the  receiver,  and  to  restrain 
the  defendant  mortgagees  from  foreclosing  the  same.  Two  of  the 
mortgages  were  filed  in  the  office  of  the  register  of  Kings  county, 
and  it  did  not  appear  that  any  of  the  property  covered  by  the 
mortgages  was  situated  in  Westchester  county.  Plaintiff  and  de- 
fendant Huested  reside  in  Brooklyn,  where  the  principal  office  of 
the  defendant,  the  Brooklyn  Trust  Co.,  is ;  defendant  Downer 
resides  in  Rensselaer,  Voye  in  Albany  and  Baucus  in  Saratoga^ 
county. 

Henry  Daily,  Jr.,  for  applt ;  Edgar  T.  BrackeU  and  Josqih,  i- 
Shoudy,  for  Joseph  D.  Baucus,  resp\ 

Barnard,  P.  J. — The  Ridgewood  Ice  Company  is  a  domestic 
corporation.  Its  principal  place  of  business  was  in  Brooklyn 
until  the  receiver  was  appointed.  The  object  of  the  action  brougbt 
*  by  the  receiver  is  to  set  aside  three  mortgages  given  by  the  cor- 
poration ;  none  of  the  parties  reside  in  Westchester  county.  Two- 
of  the  moitgages  sought  to  be  set  aside  affect  real  estate  situate 
in  Kmgs  county.  There  is  no  property,  real  or  personal,  in  West- 
chester county  to  be  affected  by  the  judgment.  The  place  oL 
trial  belongs  of  right  in  Kings  county.     Code,  §  982. 

The  principal   contesting    defendants    except   the    defendant 
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Downer  and  the  attorney rgeneral,  as  well  as  the  plaintiff,  consented 
to  the  change  of  place  of  trial.  The  papers  show  that  Kings 
county  is  the  best  place  to  subserve  the  convenience  of  witnessea 
It  seems  that  no  one  lives  in  Westchester  county  who  will  be  con- 
venienced  by  the  place  of  trial  being  returned  there. 

The  order  should,  therefore,  be  affirmed,  with  costs  and  dis- 
bursements. 

Dykman,  J.,  concurs ;  Pratt,  J.,  not  sitting. 


Sarah  A.  Swift,  by  Guardian,  Resp't,  v.  The  Staten  Island 
Rapid  Transit  R  R.  Co.,  Applt 

{Supreme  Court,  General  Term,  Second  Department,  Filed  February  8,  189^1.) 

^ROUGENCS — WbI«HT  OF  BVIDBNCB — ^VaBIANCE. 

In  an  action  by  plaintifTs  father  based  ou  tke  same  injuries  to  her,  a  re- 
covery was  had  which  was  affirmed  on  appeal.  In  this  action  the  engineer 
who  then  testified  that  the  whistle  was  not  blown  until  plaintiff  was  struck 
was  not  produced,  and  two  witnesses  who  corroborated  him  varied  their  tes- 
timony, and  a  police  officer  testified  that  the  whistle  was  blown.  Plaintiff's 
testimony  was  m  harmony  with  that  given  by  her  in  the  previous  case. 
HM^  that  a  verdict  in  her  favor  would  not  be  disturbed. 

Appeal  from  judgment  in  favor  of  plaintiflf.  and  from  order  de- 
nying motion  for  a  new  trial. 

Action  for  injuries  alleged. to  have  been  caused  by  defendant's 
ne^igence. 

Tracy ^  Boardman  <k  Plaitj  for  app'lt;  James  G  Foley,  for 
resp't 

Pratt.  J. — The  appellant  concedes  that  as  one  action  based  on 
this  accident  was  determined  in  favor  of  the  plaintiff  and  the  re- 
<»very  sustained  in  the  court  of  appeals,  see  Swiji  v,  S.  I.  R  T, 
R  R  Co,,  123  N.  Y.,  645  ;  88  St  Rep.,  604,  the  same  result  must 
follow  in  the  present  case  unless  variations  can  be  found  in  the 
testimony  given  in  the  actions  sufficiently  serious  to  prevent  a 
recovery. 

Comparing  the  testimony  given  upon  the  two  trials  we  discover 
that  the  engine  driver  produced  by  defendants  upon  the  former 
trial,  and  upon  whose  testimony  the  plaintiff's  recovery  may  well 
have  been  based,  was  not  produced  upon  the  present  trial.  And 
two  witnesses  whose  testimony  upon  the  former  trial  supported 
that  of  the  engineer,  being  called  upon  this  trial  by  the  plaintiff, 
were  stricken  with  a  loss  of  memory. 

And  on  the  former  trial  the  engmeer  testified  that  he  did  not 
blow  the  whistle  until  the  engine  struck  the  plaintiff;  while  on 
this  trial  a  police  officer  testified  it  was  blown  much  earlier. 
After  making  all  due  allowance  for  these  changes,  we  are  of  opinion 
that  the  testimony  warranted  the  verdict 

The  plaintiff  testifiwJ,  and  her  evidence,  if  believed,  was  ample 
to  sustain  the  verdict 

It  is  suggested  that  her  injuries  have  enfeebled  her  mind,  and, 
therefore,  detract  from  the  weight  to  be  given  to  her  testimony. 

That  is  a  matter  peculiarly  within  the  province  of  the  jury, 
*nd,  as  her  testimony  on  the  second  trial  was  in  harmony  with 
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that  previously  given,  the  jury  ma^  Lave  considered  that  she 
compares  favorably  with  the  other  witnesses. 

It  is  plain  that  they  believed  her  testimony,  and  we  cannot  say 
they  were  wrong  in  so  doing. 

We  find  no  errors  in  the  admission  of  evidence,  and  the  judg- 
ment must  be  affirmed,  with  costs. 

Barnard,  P.  J.,  and  Dykman,  J.,  concur. 


The  People,  Resp'ts,  v.  Alexander  Meakim  et  al,  App'Ita* 

(Court  of  Appeals,  Filed  April  te,  189S,) 
1.  Excise — Indicticbnt  against  comhibbioksrs  for  FArLURS  to  perfohm 

DUTY. 

The  board  of  excise  are  bound  to  receive  a  complaiDt  against  a  persoa 
for  violating  his  license,  and  entertain  it,  and  to  summon  the  persoc 
licensed,  and  if  they  become  satisfied  of  a  violation  of  the  law  by  the  per- 
son summoned,  they  are  boimd  to  revoke,  cancel  and  annul  Ins  license. 
They  are  bound  to  make  a  determination,  and  if  they  do  not  make  it,  they 
violate  the  duty  imposed  upon  them  by  law,  and  are  liable  to  indictment. 

3.  Same— Penal  Code,  §  117— *•  Punishment." 

The  provision  of  S  109  of  the  Laws  of  1882.  chap.  410,  that  the  commis- 
sioner of  excise  shall  "  be  removed  for  any  neglect  or  malfeasance  in  office 
in  the  same  manner  as  provided  by  law  for  the  removal  of  sheriffs,"  is  not . 
a  provision  for  a  punishment  within  the  meaning  of  §  117  of  the  Poial 
Code,  but  merely  for  a  removal  from  office. 

8.  Same— Code  Civ.  Pro.,  §  2090. 

The  remedy  provided  in  §  2090,  Code  Civ.  Pro.,  providing  foracifU 
proceeding  for  a  refusal  or  neglect  to  perform  a  public  duty  imposed  on  a 
public  officer,  is  no  bar  to  an  indictment  under  §  117  of  the  Penal  Code. 

Appeal  from  judgment  of  the  supreme  court,  general  term,, 
first  department,  reversing  order  made  by  court  of  oyer  and  ter- 
miner, arresting  judgment  on  a  verdict  in  favor  of  the  People  on 
the  trial  of  a  plea  of  former  acquittal  interposed  by  the  defendants 

The  defendants  were  indicted  under  §  117  of  the  Penal  Code, 
which  provides  as  follows  :  "A  public  oflScer,  or  person  holding  a 

fmblic  trust  or  employment,  upon  whom  any  duty  is  enjoined  oy 
aw,  who  wilfullv  neglects  to  perform  the  duty,  is  guilty  of  a 
misdemeanor.  This  and  the  ,  preceding  section  do  not  apply  to- 
cases  of  official  acts  or  omissions,  the  prevention  or  punishment  of 
which  is  otherwise  specially  provided  by  statute.  The  indict- 
ment alleges  that  on  the  29th  day  of  March,  1889,  at  the  city  of 
New  York,  a  license  in  due  form  of  law,  to  sell  strong  and  spirit- 
uous liquors,  ale,  wine  and  beer,  to  be  drank  on  the  premises  there 
situate,  was  duly  granted  and  issued  to  Henry  Ahrens  by  the 
board  of  excise  of  the  city  and  county  of  New  York,  which  li- 
cense was  in  full  force  and  effect  for  one  year  thereafter ;  that  on 
the  6th  day  of  January,  1890,  the  defendants  were  commissioners 
of  excise  for  the  city  and  county  of  New  York ;  that  at  that  date 
one  Welling,  a  resident  of  the  city,  duly  made  a  complaint  in 
writing  to  the  defendants  as  such  commissioners  that  Ahrens  car- 
ried on  the  business  of  selling  intoxicating  liquors  on  election 
day,  November  5,  1889,  within  one-fourth  of  a  mile  of  the  poll- 

1  Affirming  40  8t.  Rep.,  686. 
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ing  place,  in  violation  of  law ;  that  on  the  13th  day  of  January 
thereafter  the  defendants  as  such  commissioners  summoned  Ahrens. 
before  them ;  that  in  pursuance  of  such  summons  he  appeared  be- 
fore them  on  the  18th  day  of  February ;  that  on  that  day  there 
was  a  hearing  and  inquiry  upon  and  into  the  allegations  and 
charges,  and  evidence  was  taken  and  the  case  finally  submitted 
for  their  action  and  decision ;  that  it  was  their  dutv  to  act  upon 
and  decide  the  complaint  and  the  questions  arising  thereon  within 
a  reasonable  time ;  that  nevertheless  they  as  such  commissionem- 
unlawfully,  wilfully  neglected  and  omitted  to  perform  their  duty 
and  act  upon  and  decide  the  complaint  and  the  questions  arising 
thereon  within  a  reasonable  time;  but  on  the  contrary,  for  an  un-^ 
reasonable  time  thereafter,  and  until  the  finding  of  the  indictment, 
unreasonably  and  designedly  failed  and  intentionally  omitted  to 
decide  the  complaint  and  the  questions  arising  thereupon,  by 
reason  whereof  the  license  granted  to  Ahrens  expired  pending 
and  without  such  action,  determination  and  decision,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

The  defendants  werc  arraigned  upon  the  indictment  and  inter- 
posed  a  plea  of  former  acquittal  of  the  crime  charged  against 
them.  Upon  the  issue  formed  by  this  plea  the  case  was  brought 
to  trial,  and  under  the  direction  of  the  court  the  jury  found  in 
favor  of  the  plaintiffs.  Thereupon  the  defendants  made  a  motioa 
in  arrest  of  judgment  upon  the  verdict  That  motion  was  denied,. 
and  from  the  order  denying  the  same  the  defendants  appealed  ta 
the  general  term  and  from  affirmance  there  to  this  court 

Ueorge  F.  Danforth  and  A.  J.  Dittenhoefer^  for  applts ;  Henry 
B,  B.  Stapler,  for  resp'ts. 

Earl,  Ch.  J. — Upon  a  motion  in  arrest  of  judgment  the  only 
objections  which  a  defendant  can  take  are  to  the  jurisdiction  of 
the  court  over  the  subject  of  the  indictment,  and  that  the  facts 
stated  do  not  constitute  a  crima  CJode  Crim.  Pro.,  §§  381,  467; 
People  V.  Buddmsiecic,  103  N.  Y.,  487  ;  3  St  Eep.,  664.  It  cannot 
be  questioned  that  the  court  had  jurisdiction  of  the  subject  of  the- 
indictment)  and  therefore  the  only  question  which  needs  our  at- 
tention is  whether  the  facts  alleged  constitute  a  crime. 

It  is  provided  in  §  8  of  chapter  549  of  the  Laws  of  1873,  which 
amends  prior  acts,  as  follows  :  "  The  board  of  excise  of  any  city, 
town  or  village,  may  at  any  time,  and  upon  the  complaint  of  any 
^  resident  of  said  city,  town  or  village,  shall  summon  before  them 
any  person  or  persons  licensed  as  aforesaid ;  and  if  they  shall 
become  satisfied  that  any  such  person  or  persons  has  or  have  vio- 
lated any  of  the  provisions  of  this  act,  or  of  the  acts  hereby 
amended,  they  shall  revoke,  cancel  and  annul  the  license  of  such 
person  or  persons,  which  they  are  hereby  empowered  to  do,  and 
where  necessary,  to  enter  upon  the  premises  and  take  possession 
of  and  cancel  such  licensa  Upon  an  inquiry,  the  said  board,  or 
the  party  complained  of,  may  summon,  and  the  said  board  may 
compel  the  attendance  of  witnesses  before  them  and  examine  them 
under  oath." 

The  indictment  against  the  defendants  was  for  unlawfullj 
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neglecting  to  perform  their  duty  upon  the  complaint  made  to  them 
under  this  section.  The  alleged  violation  of  the  excise  law  by 
Ahrens  was  on  November  5th,  1889.  The  complaint  to  the 
defendants  was  made  on  the  8th  day  of  January,  1890.  The  hear- 
ing upon  the  complaint  was  on  the  18th  day  of  February,  1890, 
when  the  case  was  finally  submitted  to  them.  It  was  then  clear) j 
their  duty  to  decide  the  matter  thus  submitted.  It  is  not  expressly 
provided  in  the  statute  that  they  shall  proceed  and  make  a  deter- 
mination of  the  matter  within  any  particular  time;  and  indeed 
there  is  no  express  provision  that  thev  shall  make  any  determina- 
tion whatever.  But  that  they  shall  is  necessarily  implied  in 
the  statute,  and  what  is  necessarily  implied  is  just  as  much  apart 
of  the  statute  as  if  it  were  specially  written  therein.  They  were 
bound  to  receive  the  complaint  and  entertain  it,  and  to  summon 
the  person  licensed.  They  had  authority  to  summon  witnesses 
4tnd  hear  evidence,  and  if  they  became  satisfied  of  a  violation  of 
the  law  by  the  person  summoned,  then  they  were  bound  to  revoke, 
<;ancel  and  annul  his  license.  If  they  could,  after  entertaining  the 
•complaint  and  hearing  the  evidence,  entirely  omit  to  make  any 
•decision,  they  could  always  frustrate  the  law  with  impunity. 
Where  public  officers  are  clothed  with  jurisdiction  to  hear  com- 
plaints and  take  evidence  with  a  view  to  some  action  in  which 
individuals  or  the  public  are  interested,  they  are,  from  the  nature 
of  the  case,  bound  to  make  a  determination,  and  if  they  do  not 
make  it  they  violate  the  duty  imposed  upon  them  by  law.  Here 
the  case  was  finally  submitted  to  the  commissioners  more  than  a 
year  before  the  indictment  was  found,  and  tliey  made  no  deter- 
mination thereon,  permitting  Ahrens'  liceiise  to  expire  by  its  own 
limitation.  That  it  is  a  j)ublic  duty  imposed  by  the  statute  upon 
•conmiissioners  of  excise  in  such  a  case  to  make  a  determination 
And  decision  was  expressly  decided  by  us  in  People  ex  reL  WeUing, 
against  these  defendante,  128  N.  Y.,  660 ;  84  St  Eep.,  1009,  affirm- 
ing the  same  case  reported  in  66  Hun,  626 ;  31  St.  Bep.,  928. 

The  learned  counsel  for  the  defendants  contends  that  they  were 
not  liable  to  indictment  under  §  117  of  the  Penal  Code,  bv 
reason  of  the  provision  therein  contained,  that  that  and  the  preced- 
ing section  "  do  not  apply  to  cases  of  official  acts  and  omissions, 
the  prevention  or  punisnment  of  which  is  otherwise  specially  pro- 
vided for  by  statute;"  and  he  claims  that  the  prevention  or  pun- 
ishment of  the  alleged  offense  of  the  defendants  is  otherwise  pro- 
T^ided  for.  We  will  notice  separately  the  grounds  upon  which  he 
bases  this  claim. 

In  §  109  of  the  New  York  Consolidation  Act  (Laws  of  1882), 
it  is  provided  that  the  commissioners  of  excise  shall  "  be  removed 
for  any  neglect  or  malfeasance  in  office  in  the  same  manner  as 
provided  by  law  for  the  removal  of  sheriffs."  His  ai-gument  is 
that  the  removal  provided  for  by  this  section  is  a  punishment 
and  that  therefore  the  neglect  of  official  duty  chaiqged  to  the 
■defendants  can  be  thus  punished.  The  question  is  whether  the 
removal  of  the  commissioners  of  excise  under  that  provision  is  a 
punishment  within  the  meaning  of  §  117  of  the  Penal  Code,  and 
we  are  clearly  of  the  opinion  tnat  it  is  not     It  is  true  that  it  is 
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provided  in  §  8  of  the  Penal  Code  that  a  crime  is  an  act  or 
omission  prohibited  by  law,  and  punishable  upon  conviction  \>j 
death,  or  imprisonment,  or  fine  or  "  removal  from  office,"  etc. 
But  these  are  punishments  imposed  only  after  a  conviction  for  a- 
crime,  and  there  are  a  number  of  cases  specified  in  the  Penal 
Code  where  removal  from  office  follows  a  conviction  of  a  public 
officer  for  a  crime.  Sections  42,  45,  53,  54,  72,  707  and  708. 
Section  707  contains  a  general  provision  that  a  sentence  to  a 
state  prison  for  any  term  less  than  life  forfeits  all  the  publio 
offices  held  by  the  person  sentenced.  It  is  provided  in  §  1  of 
article  6  of  the  Constitution  that  a  public  officer  impeached  shall 
be  removed  from  office,  but  it  is  further  provided  that  the  party 
impeached  is  still  liable  to  indictment  and  punishment  according 
to  law,  thus  showing  a  distinction  between  a  mere  removal  from 
office  and  a  punishment  for  an  oflEence  on  account  of  which  th© 
removal  was  made.  The  simple  removal  of  an  officer  from  office 
is  not  a  punishment  for  crime  unless  it  is  a  removal  in  conse- 
quence of  a  conviction  for  a  crime.  It  cannot  be  said  that  a  deter- 
mination made  in  a  civil  proceeding  to  remove  a  public  officer 
for  neglect  or  malfeasance  in  office  is  in  any  proper  sense  a  con- 
viction of  such  officer  of  a  crima  Nor  can  it  oe  said  that  the 
provision  for  removal  from  office  contained  in  §  109  is  a  pro- 
vision in  any  proper  sense  for  the  punishment  of  the  officer 
removed.  His  removal  simply  deprives  him  of  the  office  which 
he  is  unworthy  to  hold,  and  he  may  be  removed  and  thereafter 
punished  for  any  malfeasance  or  criminal  violation  of  the  law 
committed  while  in  office.  It  would  be  against  the  policy  of  our 
laws  as  shown  by  numerous  acts  of  the  legislature  that  a  public 
officer  guilty  of  a  misdemeanor  in  office  should  suffer  only  by 
removal  from  his  office,  and  a  legislative  intent  requiring  such  & 
result  should  be  found  expressed  in  very  clear  and  precise 
language. 

But  a  further  claim  is  made,  under  the  same  clause  of  §117, 
that  other  provision  for  the  punishment  of  these  defendants  for 
the  crime  cnarged  against  them  is  found  in  §  2090  of  the  Code 
of  Civil  Procedure,  in  which  it  is  provided  that,  "where  a  final 
order  awards  a  peremptory  mandamus  directed  to  a  public  officer, 
board  or  other  body,  commanding  him  or  them  to  perform  a  pub- 
lic duty,  enjoined  upon  him  or  them  by  special  provision  of  law, 
if  it  appears  to  the  court  that  the  officer,  or  one  or  more  members 
of  the  board  or  body,  have  without  just  excuse  refused  or  ne- 
glected to  perform  the  duty  so  enjoined,  the  court,  besides  award- 
ing to  the  relator  his  damages  and  costs,  as  prescribed  in  this 
article,  may,  in  the  same  order,  impose  a  line  not  exceeding  $250 
upon  the  officer,  or  upon  each  member  of  the  board,  who  has  so 
refused  or  n^lected.  The  fine,  when  collected,  must  be  paid 
into  the  treasury  of  the  state  ;  and  the  payment  thereof  bars  any 
action  for  a  penalty  incurred  bv  the  person  so  fined,  by  reason 
of  his  refusal  or  neglect  to  perform  the  duty  so  enjoined."  It 
will  be  observed  that  special  provision  is  made  as  to  the  effect 
of  the  imposition  and  payment  of  the  fine,  to  wit :  That  it  shall 
bor  any  other  action   for  a  penalty,  not  any  other  punishment 
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for  crime,  nor  any  indictment  for  the  crime.  Under  that  section 
there  is  no  conviction  of  a  crime,  and  probably  there  could  not 
be  without  violating  the  constitutional  rights  of  a  public  officer. 
It  is  exclusively  a  civil  procedure,  a  civil  remedy  for  a  refusal 
or  neglect  to  perform  a  public  duty  imposed  upon  a  public  offi- 
cer. He  cannot  be  imprisoned  or  sentenced  under  that  section, 
and  none  of  the  consequences  follow  from  the  imposition  of  a 
fine  there  imposed  which  may  follow  a  conviction  for  a  crime. 
But  even  if  the  fine  imposed  under  that  section  could  be  regarded 
as  a  punishment  for  a  crime,  the  proceeding  under  that  section  is 
not  exclusive.  The  fine  is  only  imposed  as  incidental  to  the  civil 
remedy  ;  and  if  it  be  assumed  that  a  mandamus  could  have  been 
obtained  against  these  defendants  on  behalf  of  the  People  to  com- 
pel them  to  make  a  determination  upon  the  complaint  made  to 
them,  and  that  they  could  have  been  fined  in  that  proceeding, 
and  tliat  if  such  a  proceeding  had  been  instituted  and  they  had 
been  fined  and  haa  paid  the  fine  those  proceeding  could  have 
l^een  set  up  as  a  bar  to  this  indictment^  it  is  a  sufficient  answer 
to  say  that  no  such  proceeding  was  instituted,  and  that  therefore 
these  defendants  can  have  no  defense  to  this  indictment  upon  that 
section. 

Stiir  further,  the  prevention  or  punishment  contemplated  in  § 
117  must  be  "  otherwise  specially  provided  by  statute.*'  Some 
force  must  be  given  to  the  word  "specially."  It  is  not  enough 
that  the  prevention  or  punishment  is  in  some  other  way  provided 
i)y  statute,  but  it  must  be  "  specially  "  provided.  The  provision 
contained  in  §  2090  for  the  imposition  of  a  fine  is  general  and 
not  special.  It  is  as  general  as  §  117.  What  undoubtedly  is 
meant  by  this  clause  m  §  117  is  where  the  prevention  or  pun- 
ishment is  specially  provided  for  a  particular  case.  If  there  had 
l^een  any  particular  provision  for  the  prevention  or  punishment  of 
the  particular  offense  charged  against  these  defendants  in  the  in- 
dictment, then  §  117  would  not  have  been  applicable.  It  is  pro- 
vided in  §  14  of  the  Penal  Code  that "  a  person  convicted  of  a  crime 
declared  to  be  a  felony,  for  which  no  other  punishment  is  speci- 
ally prescribed  by  this  Code,  or  by  any  other  statutory  provision 
in  force  at  the  time  of  the  conviction  and  sentence,  is  punishable 
by  imprisonment  for  not  more  than  seven  years,  or  by  fine  of  not 
more  than  $1,000,  or  by  both;  '*  and  in  §  15  it  is  provided  that 
^*  a  pei'son  convicted  oi  a  crime  declared  to  be  a  misdemeanor,  for 
which  no  other  punishment  is  specially  prescribed  by  this  Code, 
or  by  any  other  statutory  provision  in  force  at  the  time  of  the 
<}onviction  and  sentence,  is  punishable  by  imprisonment '  in  a 
penitentiary,  or  county  jail,  for  not  more  than  one  year,  or  by  a 
fine  of  not  moi'e  than  $500,  or  by  botL"  To  take  a  case  out  of 
these  general  provisions  it  is  needful  to  find  some  provision  of 
law  specially  prescribing  the  punishment  for  the  particular  crime 
under  consideration. 

But  there  is  a  still  broader  view  to  be  taken  of  the  j)oint  which 
we  are  now  considering  which  ought  not  to  be  overlooked.  The 
sections  of  the  Penal  Code  i^nd  of  the  Code  of  Civil  Procedure 
referred  to  do  not  provide  for  alternative  punishments.     A  pub- 
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lie  officer  offending  bjr  a  neglect  to  discharge  his  public  duties 
may  be  proceeded  against  and  punished  under  both  sections  with- 
out* violating  his  constitutional  rights  by  putting  him  twice  in 
jeopardy  for  the  same  offense. 

The  mandamus  proceeding  is  purely  a  civil  remedy,  and  the 
fine  therein  imposed  is,  at  most,  the  imposition  of  a  penalty;  and 
so  it  is  spoken  of  in  the  case  of  The  People  ex  rel  Oarhuti  v.  The 
Rochester,  Jkcy  R  R  Co,,  76  N.  Y.,  294,  and  it  is  well  settled  that 
the  law  may  provide,  for  the  recovery  in  a  civil  action  of  a  pen- 
alty and  for  a  criminal  proceeding  by  indictment  against  the  party 
for  the  same  offense,  in  People  v.  Stevens,  13  Wend.,  341,  it 
was  held  that  where  a  statute  creating  an  offense  imposes  a  spe- 
cific penalty,  and  also  declares  that  the  offense  shall  be  a  misde- 
meanor, punishable  by  fine  and  imprisonment,  the  offender  is 
subject  to  indictment  in  like  manner  as  he  would  have  been  had 
the  offense  been  a  misdemeanor  at  common  law.  Sutherland,  J., 
writing  the  opinion,  said:  "It  is  undoubtedly  competent  for  the 
legislature  to  subject  any  particular  offense  both  to  a  penalty 
and  a  criminal  prosecution.  It  is  not  punishing  the  same  offense 
twica  They  are  but  parts  of  one  punishment  They  both  con- 
stitute the  punishment  which  the  law  inflicts  upon  the  offense. 
That  they  are  enforced  in  different  modes  of  proceeding,  and  at 
different  times,  does  not  affect  the  Drinciple.  It  might  as  well  be 
•contended  that  a  man  was  punishea  twice  when  he  was  both  fined 
and  imprisoned,  which  he  may  be  in  most  misdemeanors."  In 
Bliitchley  v.  Moser,  15  Wend.,  215,  that  case  was  approved,  and  it 
was  there  held  that  an  indictment  for  selling  spirituous  liquors 
without  license  as  a  tavern  keeper  is  no  bar  to  an  action  for  the 
penalty  given  by  the  statute  in  such  cases.  In  Lawyer  v.  Smith, 
1  Denio,  207,  the  action  was  on  the  statute,  1  R  S.,  696,  §  1, 
giving  treble  damages  to  the  party  iniui-ed  against  one  who  negli- 
^ntly  sets  fire  to  his  own  woods,  and  it  was  held  that  the  action 
was  penal  in  its  nature  and  as  to  two-thirds  of  the  recovery  that 
it  was  wholly  penal  The  same  statute  made  the  act  for  which 
treble  damages  could  be  recovered  a  misdemeanor  punishable  by 
Ane  and  imprisonment,  and  yet  it  was  not  doubted  that  the  pen- 
alty could  be  recovered  and  the  guilty  party  also  punished  for  a 
misdemeanor.  There  is  a  class  of  actions  in  wnich  punitive 
damages  may  be  recovered  by  a  plaintiff  for  the  purpose  of  pun- 
ishing the  defendant,  and  the  punishment  of  a  defendant  by  a 
civil  action  in  that  way  has  never  been  held  a  bar  to  an  indict- 
ment where  the  acts  complained  of  were  also,  either  at  common 
law,or  by  statute,  a  misdemeanor.  Chiles  v.  Drake,  2  Met  (Ky.), 
146.  By  §  8  of  the  Code  of  Civil  Procedure  a  court  of  record 
lias  power  to  punish  for  a  criminal  contempt  a  person  guilty  of 
certain  acts  mentioned,  and  by  §  143  of  the  Penal  Code  the  siame 
act*  are  declared  to  be  misdemeanors,  and  are  made  punishable 
as  suck 

These  provisions  have  been  embodied  in  our  law  for  a  long 
time,  2  K'S.,  278;  and  it  has  never  been  supposed  that  a 
punishment  under  either  Inw  was  a  bar  to  a  proceeding  under  the 
St.  Kep.,  Vol.  XLIV.        95 
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other.  Bishop  on  Crim.  Law,  §  1067.  Indeed  it  is  provided  in  ^ 
13  of  the  Code  of  Civil  Procedure,  as  it  was  also  provided  in  the 
Eevised  Statutes,  that  punishment  for  a  contempt  in  a  civil  .pro- 
ceeding "  does  not  bar  an  indictment  for  the  same  offense,  but  that 
when  a  person  who  has  been  so  punished  is  convicted  on  such  an 
indictment,  the  court  in  sentencing  him  must  take  into  considera- 
tion the  previous  punishment." 

It  is  a  general  rule  that  the  recovery  of  punitive  damages,  or  a 
penalty  in  a  civil  action,  or  the  imposition  of  a  fine  in  a  civil  pro- 
ceeding, does  not  bar  a  criminal  punishment  of  the  person  for  ih^ 
same  act.    1  Bishop  on  Criminal  Law,  5upra. 

We  have  not  exhausted  the  discussion  on  this  interesting  point 
We  have,  however,  gone  far  enough  to  show  that  the  remedy  pro- 
vided in  §  2090  is  no  bar  to  an  indictment  under  §  117  of  the 
Penal  Code,  and  nothing  in  conflict  with  this  was  decided  in  Peo- 
pie  ex  rel  Garbuit,  supra.  There  Judge  Rapallo  said:  **This 
power  of  the  court  granting  the  mandamus  to  fine  for  past  neg- 
gleet  was  intended  to  obviate  the  necessity  of  a  criminal  prosecu- 
tion under  the  statute  which  constitutes  such  a  neglect  a  misde- 
meanor, and  to  enable  the  court  awarding  the  Tnandamus  to  dis- 
pose of  the  whole  matter  in  one  proceeding."  He  did  not  say  that 
the  power  of  the  court  granting  the  mandamus  to  fine  for  past 
neglect  stood  in  the  way  of  a  criminal  prosecution.  It  is  quit(> 
true  that  generally  in  a  mandamus  proceeding  a  sufficient  punish- 
ment could  be  imposed ;  and  whatever  punishment  by  way  of 
fine  might  there  be  imposed  would  be  taken  into  account  by 
any  court  in  measuring  it&  pimishment  upon  a  conviction  of  the 
same  person  for  a  misdemeanor  under  §  117.  Ordinarily  the 
punishment  inflicted  in  the  mandamus  proceedings  woulo  e^J* 
the  whole  matter;  and  that  is  what  Judge  Rapallo  had  in  ^^ 

Our  conclusion,  therefore,  is  that  the  objections  to  the  order 
appealed  from  are  untenable,  and  that  it  should  be  affirmed. 

All  concur,  except  Maynard,  J.,  not  voting. 


Clara  A.    Schumaker,  Resp't,  v.  Joshua    Mather    et    ^^^ 

App'lts.* 

{Court  of  Appeals,  Filed  April  $6,  189e,) 

1.  Fraud — ^Bxohakqe  of  lands— Charob. 

Plaintiff  sued  for  fraud  in  an  exchange  of  lands,  in  which  tra»**J^„^ 
her  husband  was  her  agent.  The  judge  charged  the  Jury  that  O*^  **  ^^ 
tion  of  fact  they  were  to  determine  was  whether  the  defendant  m*  ^^toin 
representation  in  substance  that  "  the  Rome  farm  did  keep  and  i****  ^jrv 
from  its  products  100  head  of  cattle  and  16  horses/'  and  their  ^''^V^i 
must  be  confined  to  this  question  :  that  the  representation  must  ha^^  ^^ 
intentionally  made,  and  must  have  l>een  such  as  to  conv^  the  i^^^j^eep 
that  the  farm  would  keep  from  its  products,  but  that  it  did  ^*^*' y  «rired 
through  the  year  that  number  of  cattle  and  horses.  He  then  <^^^\o 
them  that  they  should  consider  whether  plaintiff  had  full  ^VP^^^^i^e^ 
examine  and  find  out  about  the  farm,  so  that  she  could  not  allege  *^  ^jjem 
was  drawn  into  this  trade  by  misrepresentations,  and  left  ft  to  ^^ 
expressly  to  say  **  whether  or  not,  even  if  this  representation  wj^  ^^ 
and  was  made  with  intent  to  deceive,  it  was  relied  upon,  and  was  tl»^  ^ 
resentation  and  thing  which  induced  and  brought  about  this  purchii^' 

>  Affirming  38  St.  Rep.,  542. 
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you  find  that  it  was  not,  the  plaintiff's  cause  of  action  fails."  RM,  that 
the  charge  was  perfectly  fair,  and  as  favorable  to  the  defendants  as  they 
could  have  reasonably  expected. 

:9.  Samb— Reprbsbntation. 

The  representation  alleged  to  have  been  made  was  capable  of  being 
understood  in  the  sense  of  a  representatiou  that  defendant  was  able  to 
keep  and  was  actually  maintaining  on  the  farm  the  number  of  horses  and 
cattle  mentioned.  It  related  to  a  material  fact  affecting  the  quality  of  the 
farm  and  its  actual  value  for  a  certain  purpose  which  lay  peculiarly  within 
defendant's  Itnowledge,  and  the  falsity  of  which  could  not  have  be^n  ascer- 
tained by  plaintiff  by  the  exercise  of  common  prudence  and  the  faculty  of 
sight,  and  hence  she  had  a  right  to  rely  absolutely  upon  it. 

Appeal  from  jadgmeat  of  the  supreme  court,  general  term, 
fourth  department,  affirming  judgment  m  favor  of  plaintiff  en^tered 
on  verdict  of  jury  and  order  denying  defendants'  motion  for  new 
trial 

John  W.  Boyle,  for  applts ;   Oswald  Prentiss  Backus,  for  resp't 

Gray,  J. — The  plaintiff  sued  the  defendants  to  recover  of  them 
the  damages  allegea  to  have  been  sustained  by  her  by  reason  of 
false  and  fraudulent  representations  made  by  them  upon  the  sale 
of  their  farm.  The  farm  was  near  Rome,  in  Oneida  county,  N. 
Y.,  and  the  defendants  took  in  exchange  the  plaintiff's  farm  near 
Richfield  Springs,  in  Ots^o  county,  N.  Y.;  the  sale  being  upon 
oertain  terms  which  are  not  necessary  to  be  fully  stated.  In  the 
•exchange  of  properties,  the  valuation  of  the  defendants'  farm  was 
placed  at  about  sixty-five  dollars  for  the  acre.  The  plaintiff, 
m  her  complaint,  alleges  that  the  representations  made  were  that 
**'  it  was  one  of  the  b^t  stock  farms  in  Oneida  county,  *  *  * 
and  that  it  then  kept  and  would  keep  100  head  of  cattle  and  six- 
teen horses,  and  that  the  land  was  worth  more  than  sixty-five  dol- 
lars per  acre."  The  defendants,  in  their  answer,  denied  the  alle- 
gations of  fraud,  and  set  up  a  counterclaim  for  damages  by  reason 
of  fraudulent  representations  made  by  the  plaintiff  with  respect 
Co  the  (quantity  of  land  in  her  farm  and  in  other  respects. 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  upon  this  ap- 
peal by  the  defendants,  from  the  affirmance  of  the  judgment,  they 
insist  that  upon  the  evidence  the  plaintiff  should  have  been  non- 
suited, or  a  verdict  ordered  for  them.  In  submitting  the  case  to 
the  jury  the  trial  judge,  upon  the  issue  of  the  defendants'  fraud, 
instructed  them  that  the  question  of  fact  they  were  to  determine 
was  whether  the  defendant  Joshua  Mather  made  the  representa- 
tion, in  substance,  that  "the  Rome  farm  did  keep  and  maintain 
from  its  products  100  head  of  cattle  and  sixteen  horaes.''  In  his 
instructions  the  trial  judge  told  the  jury  that  in  order  to  find 
jigainst  the  defendants,  their  inquiry  must  be  confined  to  this  rep- 
resentation alone,  and  should  not  extend  to  any  othei's ;  that  the 
representation  in  question  must  have  been  intentionally  made,  and 
must  have  been  such  as  to  convey  the  idea,  not  that  the  farm 
-would  keep  from  its  products,  but  that  it  did  actually  keep 
tlnough  the  year  that  number  of  cattle  and  horses.  Having,  in 
•substance,  so  instructed  them,  he  charged  them  further,  in  the 
light  of  certain  judicial  opinions  fiom  reported  .cases,  extracts 
from  which  wc  read,  that  they  should  consider  whether  the  plain* 
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tiff  had  such  full  opportunity  to  examine  and  find  out  about  the^ 
farm  as  that  she  could  "  not  be  heard  to  allege  that  she  was  drawn 
into  this  trade  by  the  misrepresentations  of  the  other  side." 

He  left  it  to  them,  expressly,  to  say,  "  whether  or  not,  even  if 
this  representation  was  false  and  was  made  with  intent  to  deceive, 
this  representation  was  relied  upon  and  was  the  representation 
and  thmg  which  induced  and  brought  about  this  purchase.  If 
you  find  that  it  was  not,  the  plaintiff's  cause  of  action  faila"  This 
reference  to  the  charge  sufficiently  indicates  the  confines  of  the 
issue  left  for  the  verdict  of  the  jury.  Taken  with  other  portions, 
it  was  perfectly  fair  and  as  favorable  to  the  defendants  as  they 
could  have  reasonably  expected.  We  are  then  led  to  consider, 
in  connection  with  it,  whetner  the  evidence  in  the  case  was  such 
as  to  warrant  the  trial  judge  in  submitting  such  an  issue  to  the- 
jury,  at  alL  Did  the  evidence  and  the  circumstances  of  the  case 
make  out  a  cause  of  action?  The  negotiations  were  conducted 
between  the  defendants  and  the  plaintiff's  husband,  acting  as  her 
^ent,  and  arose  out  of  an  interview  in  their  banking  house  in 
Utica ;  at  which  Joshua  Mather  spoke  to  him  about  the  farm  in 
Rome  and  proposed  that  he  should  go  there  with  a  young  lawyer 
who  had  the  sale  of  it  in  his  charge.  At  this  interview  plaintiff's 
husband  testified  that  Joshua  Mather  said,  *^  that  he  had  a  splen- 
did stock  farm  there  and  gave  a  description  of  it  and  the  cattle 
he  was  keeping  and  the  blooded  horses  and  the  blooded  cattle, 
*  *  *  he  said  he  had  sixteen  head  of  horses  there  and  brood 
mares  *  *  *  and  that  it  was  one  of  the  finest  stock  farms  in 
3neida  county.  *  *  *  He  told  me  the  number  of  cattle  that 
lie  had  *  *  *  one  hundred  head  of  cattle  that  he  kept  on 
the  farnL"  Plaintiff's  husband  visited  it,  and,  upon  his  return,, 
says  he  saw  Joshua  Mather,  who  asked  him  if  he  had  been  shown 
**the  blooded  stock  and  the  colts,"  and  the  crops;  that  he  stated 
the  crops  were  more  than  3,000  bushels  of  oats  and  five  or  six 
hundrea  bushels  of  rye,  and  wanted  to  sell  the  farm  to  him  as 
"one  of  the  best  and  most  productive  farms  in  Oneida  county.'* 

Plaintiff's  husband  visited  the  farm  twica  Upon  the  first 
occasion  he  says  he  was  shown  the  buildings  upon  it,  but  did 
not  go  over  the  farm,  being  hurried  away  by  Mather's  lawyer; 
and  on  the  second  occasion  the  weather  was  so  inclement,  from 
rain  and  snow,  as,  in  connection  with  his  condition  of  health,  to 
prevent  real  or  much  examination  of  the  farm.  When  they 
came  to  conclude  the  transaction,  the  plaintiff's  husband  says  it 
was  at  Mather's  office  and  in  consequence  of  a  letter  from  the 
lawyer  to  come  there;  that  he  saw  Joshua  Mather,  to  whom, after 
Mather  had  stated  his  proposed  terms  of  exchange,  he  said,  "  my 
wife,  Mr&  Schumaker,  has  instructed  me  to  say  to  you  that  if 
there  is  a  trade  effected  that  she  trades  wholly  upon  your  repre- 
sentations ;  that  she  wouldn't  take  my  j.udgment  or  no  other  man's 
at  this  time  of  the  year  upon  a  farm  ;  upon  those  conditions  we 
trade,  if  we  trade ;  "  that  his  wife  asked  if  they  were  "responsible^ 
parties;"  that  he  had  said  he  considered  they  were,  and  that  then 
Mather  in  reply  said,  "  we  are  good  for  what  we  say  or  agree- 
to  do." 
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The  evidence  was  sharply  conflicting  as  to  what  was  said  by 
the  different  parties  at  various  times  ;  as  to  dates  and  details ;  as 
to  where  and  how  interviews  occurred  and  when  and  where  the 
negotiations  were  concluded.  There  was  evidence  for  the  plaint- 
iff that  she  relied  upon  and  made  the  purchase  of  the  Rome  farm 
because  of  what  Joshua  had  represented  as  to  it,  and  there  was 
evidence  for  the  defendants  as  to  full  opportunities  offered  to  her 
to  make  every  examination  and  investigation  and  as  to  how 
.  thoroughly  her  husband,  who  was  her  agent,  and  was  of  capacitv 
and  experience,  availed  himself  of  them  to  inform  himself,  witn 
every  facility  offered  for  that  purposa  There  was  evidence  as  to 
the  value  of  the  farm  from  both  standpoints ;  as  to  many  circum- 
stances bearing  upon  the  question^  at  issue  and  as  affecting  the 
credibility  of  the  witnesses. 

Upon  all  these  points  the  verdict  of  the  jury  is  conclusive  and 
It  must  be  deemed  as  settling  the  question  that  Joshua  Mather 
did  make  the  representation  in  question  and  that  the  plaintiff  pur* 
chased  the  defendant's  farm  in  reliance  upon  it  and  not  otherwise. 
The  verdict  was  upon  evidence  and  we  are  not  further  concerned 
with  it  if,  as  to  the  representations  testified  to  as  being  made  by 
Mather,  they  were  actionable. 

I  think  we  must  hold  that,  of  the  different  representations  testi- 
fied to  as  having  been  made  by  Mather,  the  onl^  one  which  was 
material  and  which  was  so  much  a  representation  of  a  fact,  in 
relation  to  the  quality  or  value  of  the  property  to  be  paid  for  by 
the  plaintiff  upon  the  sale,  as  to  be  actionable,  if  false,  was  that 
relating  to  the  keeping  of  100  head  of  cattle  and  sixteen  hoi'ses 
on  the  Rome  farm.  In  so  confining  the  inquiry  by  the  jury,  with 
respect  to  any  actionable  representations,  I  think  the  trial  judge 
was  right  The  argument  for  the  appellants  is,  in  substance,  that 
the  representation  was  a  matter  of  the  belief,  or  opinion,  of  Mather 
and  was  not  what  was  being,  or  had  been,  in  fact,  done;  that  it 
was  susceptible  of  "  an  interpretation  equally  consistent  with  in- 
nocence as  with  guilt,"  and  should  be  regarded  as  a  representation 
"  as  to  future  eventa"  Unquestionably,  it  has  long  been  the  set- 
tled rule  of  Jaw  in  such  actions,  that  they  will  not  lie  for  a  false 
or  an  erroneous  assertion  concerning  a  mere  matter  of  judgment. 
or  opinion.  That  was  held  as  long  ago  as  the  case  of  Pasley  v. 
Freeman^  S  T.  R,  51.  But  I  think  the  assertion  in  the  present 
case  was  capable  of  being  understood  in  the  sense  of  a  represent- 
ation that  Mather  was  able  to  keep,  and  was  actually  maintaining, 
upon  the  farm  the  number  of  horses  and  heads  of  cattle  men- 
tioned. That  being  so,  it  was  for  the  jury  to  say,  under  the  facts 
and  circumstances  disclosed  by  the  evidence,  whether  Mather  in- 
tended the  representation  in  that  sense  and  to  convey  that  idea 
about  the  capacity  of  the  farm  to  the  plaintiff,  to  indfuce  her  ac- 
ceptance of  the  terms  proposed  upon  the  sale  of  his  farm.  Words 
are  uttered  to  convey  thought,  and  though,  possibly  enough,  we 
should  have  to  say  that,  when  standing  alone,  their  utterance,  if 
equally  susceptible  of  an  innocent  and  of  a  guilty  meaning,  or 
intention,  should  be  giyen  the  more  favorable  interpretation  to  tlie 
speaker,  yet,  when  spoken  under  circumstances  which  disclose  a 
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motive  for  their  utterance,  and  in  the  presence  of  facts  which,  in 
the  judgment  of  mankind,  lend  them  a  certain  color  and  sub- 
stance, then  the  correct  rule  which  should  govern  in  the  jury 
trial  requires  that  the  judgment  upon  their  meaning  and  the  in- 
tention of  the  speaker  must  be  pronounced  by  the  jury  and  not 
by  the  judge. 

By  their  verdict  the  jury  have  judged  Mather;  that  he  made 
the  representation  testified  to  and  that  ne  made  it  with  the  guilty 
intention  of  misleading  the  plaintiff  into  .consummating  a  trans- 
action of  sale  in  which  he  was  gaining  an  unfair  advantage  and 
to  which  she  was  induced  by  her  reliance  upon  the  truth  of  the 
representation. 

The  present  case  differs  from  those  cases  where  the  statements 
of  the  seller  of  land  relate  to  its  value,  merely  as  such ;  or  as  to 
its  adaptation  to  particular  modes  of  cultivation ;  or  as  to  its  ca- 

Eacity  to  produce  cropa  Such  statements  express  or  represent 
ut  the  opinion  of  the  seller,  and  cannot  be  said  to  be  as  to  mat- 
ters lying  peculiarly  within  his  knowledge.  However  they  may 
fail  of  verification,  in  the  result  of  working,  they  do  not  furnish  . 
evidence  of  fraudulent  intent  PasUy  v.  Freeman^  supra  ;  Oordon 
V.  Parmelee,  2  Allen,  212 ;  Gordon  v.  Butler,  105  U.  S.,  553. 

In  Vernon,  v.  Keys,  12  East,  682,  Lord  Ellenborouch  said  that 
"  a  seller  is  unquestionably  liable  to  an  action  for  deceit  if  he 
fraudulently  misrepresents  the  quality  of  the  thing  sold  to  be 
other  than  it  is,  in  some  particulars  which  the  buyer  has  not  equal 
means  with  himself  of  knowing." 

In  Simar  v.  Canaday^  53  N.  Y.,  806,  Folger,  Ch.  J.,  in  speak- 
ing of  the  ground  for  an  action  for  representations  made  with  re- 
flpect  to  land,  held  quite  in  accord  with  such  a  rule,  that  "  when 
known  to  the  utterer  to  be  untrue,  if  made  with  the  intention  of 
misleading  the  vendee,  if  he  does  rely  upon  them  and  is  misled  to 
his  injury,  they  avoid  the  contract,  and  where  they  are  fraudu- 
lently made  of  particulars,  in  relation  to  the  estate,  which  the 
vendee  has  not  equal  means  of  knowing,  and  where  he  is  induced 
to  forbear  inquiries  which  he  would  otherwise  have  made,  and 
damage  ensues,  the  party  guilty  of  the  fraud  will  be  liable  for 
the  damages  sustained"  in  the  later  case  of  Long  v.  Warren^  68 
N.  Y.,  426,  to  which  the  appellants  refer,  the  same  judge  wrote. 
The  fraud  alleged  there  was  in  the  representation  made  as  to 
the  presence  of  a  noxious  weed,  or  grass,  in  a  farm  to  be  sold 
Because  the  grass  was  distinguishable  enough  and  was  an  object 
obvious  to  the  plaintiflf s  intelligence  when  he  went  over  the  farm ' 
and  examined  it  with  the  view  of  ascertaining  its  oresence,  it 
was  held  that  no  cause  of  action  was  made  out  Tne  decision 
was  upon  the  ground  that  the  plaintiffs  means  of  acquiring  the 
information  were  equal  to  the  defendant's,  by  "only  the  exercise 
of  the  faculty  of  sight  while  passing  over  the  farm.*^' 

The  opinion  in  Long  v.  Warren  has  been  somewhat  criticised, 
as  going  very  far  in  the  direction  of  upholding  transactions  in  the 
consummation  of  which  deceitful  representations  have  entered 
and  have  been  an  inducing  cause.  The  opinion  was  only  con- 
curred in  by  the  majority  of  the  members   of  the  court      In  a 
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later  case  it  was  suggested  that  its  authority  should  be  confined 
to  cases  falling  "  clearly  within  the  principle  there  laid  down." 
Albany,  etc,  Lisiiiution  v.  Burdick,  87  N.  Y.,  49.  In  effect,  I 
think  the  principle  of  the  opinion  in  Long  v.  Warren  is  open  to 
criticism,  as  being  a  contradiction  of  a  salutary  rule,  asserted  by 
the  same  learned  iudge  in  Simar  v.  Canaday,  and  stated  in  many 
other  cases,  that  the  representations  of  a  vendor  as  to  extrinsic 
facts,  affecting  the  quality  or  value  of  the  subject  of  the  transac- 
tion of  sale  and  which  are  peculiarly  within  his  knowledge,  may 
be  relied  upon  by  the  purchaser.  I  think  the  general  rule  is  that 
if  the  facts  represented  are  not  matters  peculiarly  within  the 
party's  knowledge,  and  the  other  party  has  the  means  available  to 
him  of  knowing,  by  t&e  exercise  o^  ordinary  intelligence,  the 
truth,  or  the  real  quality  of  the  subject  of  the  representation,  he 
must  make  use  of  those  means,  or  he  will  not  be  heard  to  com- 
plain that  he  was  induced  to  enter  into  the  transaction  by  mis- 
representations. Baily  v.  Merrell,  Bulstrode's  Rep.,  part  III,  p. 
94;  SlatLghiers  adrn'r  v.  Oerson;  IS  Wall.,  883;  Ch-ysler  y.  Can- 
aday,  90  N.  Y.,  272. 

I  think  the  particular  representation  made  by  Mather,  to  in- 
duce the  piirchase  of  his  farm^  was  as  to  a  material  fact  affecting 
the  quality  of  the  farm  and  its  actual  value  for  a  certain  puroose, 
and  which  lay  peculiarly  within  his  knowledge.  It  is  difficult 
to  see  how  the  exercise  of  common  prudence  and  the  use  of  ordi- 
nary intelligence,  or  of  the  faculty  of  sight,  would  have  enabled 
plamtiff  to  detect  the  falsity  of  'Mather's  statement,  and,  there- 
fore, why  she  was  not  entitled  to  rely  absolutely  upon  it  But, 
if  we  could  say  that  more  was  required  of  the  plaintiff  than  a. 
mere  reliance  upon  the  statements  of  the  defendants,  then  we 
have  in  the  record  the  evidence  of  means  availed  of  for  an  exami- 
nation of  the  prooerty  to  be  sold  and  of  the  circumstances  under 
which  it  was  maae.  That  was  submitted  to  the  jury,  with  the 
other  evidence  as  to  the  conduct  of  the  parties,  and  that  tribunal 
has  passed  upon  it,  rendering  their  verdict  in  favor  of  the 
plaintiff. 

I  think  there  was  no  error  in  denying  the  motion  for  a  non- 
suit, or  in  refusing  to  direct  a  verdict  for  the  defendants.  The 
other  Questions  presented  by  the  appellants  have  been  satisfac;- 
torily  disposed  of  by  the  general  term  and  demand  no  further 
consideration  by  us. 

.  The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concur. 

The  Seneca  Nation  of  Indians,  Appl't,  v,  Wellington 
HuGABOOM,  Resp't* 

(Court  of  AppeaU,  Second  Division,  Filed  April  tS,  1892,) 

BOUNDABIBS— DBSCRIPnON. 

Defendant's  land  was  bounded  on  the  north  by  the  Cattaraugus  Indian 
Reserration.     In  an  action  of  ejectment  plaintiff  put  in  ei^dence  the 

1  Affirming  80  St.  Rep.,  586. 
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treaties  of  1797  and  1802.  By  the  latter  the  line  In  question  was  "  thenco 
west  482  chains.  81  links  to  a  post."  In  1878,  pursuant  to  an  act  of 
congress,  the  line  was  purveyed,  the  surveyor  treating  said  line  as  straight, 
which  would  have  the  effect  to  enlarge  the  reservation,  by  changing  the 
location  of  the  line  as  run  in  1798  bv  the  Holland  Land  Compary.  Beld, 
that  as  the  line  was  surveved  in  1798  and  plainly  marked,  the  evidence 
thereof  still  remaining  and  such  line  referred  to  in  the  treaty  of  1802,  the 
subsequent  survey  could  not  change  it  and  enlarge  the  reservation. 

Appeal  from  judgment  entered  on  order  of  the  general  term 
of  the  supreme  court  in  the  fifth  judicial  department,  affirming 
judgment  entered  on  a  verdict  in  favor  of  the  defendant 

'Hudson  Ansley,  for  app'lt;   Wi  Thrasher ,  for  resp*t 

Bradley,  J. — ^The  action  is  ejectment,  And  was  brought  in  the 
name  of  the  pWntiflE  pursuant  to  statute.  Laws  1845,  ch.  150; 
4  Edm.,  375. 

It  is  alleged  that  the  land  in  question  is  a  part  of  the  Cattarau- 
gus Indian  Reservation,  by  which  the  defendant's  land  is  bounded 
on  the  north.  The  contest  has  relation  to  the  location  of  the 
south  line  of  the  reservation.  The  plaintiff  put  in  evidence  a 
treaty  made  with  the  Seneca  Nation  in  1797  and  known  as  the 
Robert  Morris  treaty,  also  one  of  June  80,  1802.  And  it  is  in- 
sisted that  by  the  latter,  which  describes  the  lines  of  the  reserva- 
tion it  is  established  that  the  defendant  has  in  his  possession  a 
strip  something  over  two  chains  in  width  of  the  plaintiff's  land. 
The  defendants  contention  is  to  the  contrary,  and  the  determina- 
tion, of  the  question  was  at  the  trial  made  dependent  upon  the  fact 
whether  the  south  line  in  question  wfis  straight  or  was  governed 
by  a  line  not  entirely  so,  which  had  been  run  prior  to  the  treaty 
of  1802.  By  the  treaty  of  1797  with  Robert  Morris,  and  the  deed 
then  made  pursuant  to  it  by  the  sachems,  chiefs  and  warriors  of 
the  Seneca  Nation,  the  Indian  title  to  a  large  portion  of  the  land 
commonly  known  as  the  Holland  Land  Company  purchase  was 
extinguished,  and  certain  lands  were  reserved  and  excepted  from 
the  grant  The  Holland  Land  Company,  having  purchased  the 
land  and  taken  the  right  of  pre-emption  from  Robert  Morris,  caused 
in  1798  a  survey  of  the  reservation  in  question  to  be  made,  and 
the  lines  of  its  lx)undaries  to  be  made  and  described ;  in  1802 
made  a  treaty  with  that  nation  of  Indians,  and  pursuant  to  it  a 
deed  was  then  made  by  and  between  the  parties  to  such  treaty 
whereby  the  Seneca  Nation  exchanged  with  the  Holland  Land 
Company  certain  lands  reserved  by  the  treaty  of  1797,  and  that 
company  by  its  representatives,  in  consideration  thereof  (reserving 
the  right  of  pre-emption),  exchanged,  ceded  and  released  to  the 
nation  the  land  embracing  the  reservation  in  question,  which  was 
bounded  and  described  as  follows :  "Banning  at  a  post  marked 
No.  O,  standing  on  the  bank  of  Lake  Erie  at  the  mouth  of  Cat- 
taraugus Creek,  and  on  the  north  bank  thereof ;  thence  along  the 
shore  of  said  lake  N.  11  degrees  R,  21  6hains,  N.  13  degrees  E., 
45  chains ;  N.  19  degrees  K,  14  chains,  65  links  to  a  post ;  thence 
east,  119  chains  to  a  post;  thence  south,  14  chains,  27  links  to  a 
post:  thence  east,  640  chains  to  a  post  standing  in  the  meridian 
between  the  8th  and  9th  mnges ;  thence  along  said  meridian  south, 
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617  chains,  75  links  to  a  post  standing  on  the  south  bank  of  Cat- 
taraugus Creek ;  thence  west,  160  chains  to  a  post ;  thence  north 
290  chains,  25  links  to  a  post;  thence  west,  482  chains,  81 
links  to  a  post ;  thence  north,  219  chains,  50  links  to  a  post  stand- 
ing on  the  north  bank  of  Cattaraugus  Creek ;  thence  down  the 
same,  and  along  the  several  meanders  thereof,  to  the  place  of 
beginning;  to  hold  to  the  said  parties  of  the  first  part"  (the 
Seneca  Nation  of  Indians)  "  in  the  same  manner  and  by  the  same 
tenor  as  the  lands  reserved  by  the  said  parties  of  the  first  part  in 
and  bv  said  treaty  or  convention  entered  into  on  Genesee  river 
the  15th  day  of  September,  1797." 

The  south  line  in  question  of  the  reservation  is  that  above  des- 
cribed as  "  thence  west,  four  hundred  and  eighty-two  chains,  thirty- 
one  links  to  a  post"  Each  of  those  treaties  was  conducted  on  the 
part  of  the  Seneca  Nation  by  a  commissioner  duly  appointed  for 
the  purpose.  There  is  no  dispute  about  the  location  of  the  corner 
at  the  east  end  of  that  line,  nor  substantially  any  about  that  at  its 
west  end. 

The  survey  represented  the  boundary  lines  (juite  definitely  by 
reference  to  distances  with  pointers  ana  by  witnesses  to  cornel's, 
and  by  it  the  line  in  question  there  mentioned  as  "  thence  west  on 
said  sixth  parallel  six  miles,  two  chains  and  thirty-one  links,"  was 
in  that  manner  described  with  particularity. 

The  defendant  relies  upon  the  line  as  located  by  the  Holland 
Land  Company.  And  the  plaintiff  depends  upon  the  line  as  sur- 
veyed in  1878,  pursuant  to  the  act  of  congress  of  May  25,  1878, 
chap.  139,  entitled  "  An  act  to  authorize  the  survey  of  the  Cat- 
taraugus Indian  reservation  of  the  state  of  New  i  ork,"  which 
authorized  the  secretary  of  the  interior  to  cause  the  reservation 
**  to  be  re-surveyed  in  accordance  with  the  original  survey  thereof, 
and  the  exterior  boundaries  thereof  to  be  marked  by  stone  or  iron 
monuments  "  at  the  expense  of  the  Seneca  Nation  of  Indians,  who 
were  authorized  to  select  a  surveyor  to  be  approved  by  the  secre- 
tary of  the  interior,  who  was  authorized  to  pay  the  surveyor  out 
of  moneys  under  his  control  belonging  to  the  nation  of  Indians. 
And  it  was  further  provided  that  the  surveyor  should  make  plats 
of  the  reservation  showing  the  lines  of  its  exterior  boundaries, 
etc,  to  be  submitted  to  the  commissioner  of  the  general  land 
office  for  examination  and  approval  There  was  also  a  general 
statute  on  the  subject,  which  provided  that  **  whenever  it  Incomes 
necessary  to  survey  any  Indian  or  other  reservation  or  any 
lands,  the  same  shall  be  surveyed  under  the  direction  and  control 
of  the  general  land  office,  and  as  nearly  as  may  be  in  conformity 
to  the  rules  and  regulations  under  which  other  public  lands  are 
surveyed."  U.  S.  R  S.,  §  2116.  The  surveyor  was  selected,  he 
made  a  survey  which  was  duly  approved,  and  by  it  he  treated 
the  south  line  as  straight  and  so  ran  it  This  line,  so  run  and 
located,  included  in  that  north  of  it  a  strip  upwards  of  eight  rods 
in  width  of  the  land  occupied  by  the  defendant  as  part  of  his  farm. 

The  line  as  described  in  the  treaty  would,  if  nothing  ap- 
peared to  the  contrary,  be  presumed  to  be  a  straight  one  be- 
St.  Rep.,  Yol.  XLIV.        96 
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tween  its  two  terminal  points.  Kingsland  v.  CTiitUnden^  6  Lana, 
15.  And  such  is  the  statutory  direction  for  making  surveys 
of  public  lands  when  the  boundary  lines  have  not  before  been 
actually  run  and  marked.  U.  S.  R  S.,  §  2396.  This  rule 
would  necessarily  be  applicable  to  the  line  in  question  if  it 
had  not  been  actually  located  by  the  previous  survey.  And 
if  it  had,  the  survey  made  upon  the  statutory  direction  or  au- 
thority before  mentioned  could  not  have  the  effect  to  enlarge 
the  reservation  by  change  in  the  location  of  the  lina 

The  proposition  is  too  well  settled  to  require  any  reference 
to  Authorities  on  the  subject,  that  courses  and  distances  men- 
tioned in  conveyances  must  yield  to  the  lines  as  actually  and 
duly  made  by  survw  and  .described  by  marks  and  monuments 
of  land  conveyed.  It  is,  however,  said  that  there  was  not  nor 
could  have  been  any  line  adopted  by  practical  location  founded 
upon  acquiescence,  because  the  Indians,  being  wards  of  the  gov- 
ernment, could  not  in  that  manner  be  charged  with  accepting 
it  as  such.  That  is  true,  and  the  line  was  not  at  the  trial  treated 
as  in  that  manner  established.  But  in  Smeca  Nation  v.  Christie^ 
126  N.  Y.,  122 ;  87  St  Eep.,  64,  the  court  expressed  the  opinion 
that  as  the  right  of  the  plaintiff  to  sue  was  given  by  and  de- 
pendent upon  the  statute.  Laws  1845,  chap.  150,  which  provided 
that  actions  might  so  "be  brought  and  maintained  *  *  * 
in  the  same  manner  and  within  the  same  time  as  if  brought 
by  citizens  of  the  state,"  the  statute  of  limitations  was  a  bar 
to  an  action  thus  brought  And  this  was  put  upon  the  ground 
that  in  adopting  the  remedy  given  by  the  statute  it  is  taken 
subject  to  the  conditions  there  mentioned.  It  was  fairly  in- 
ferable that  the  line  was  run  in  1798  in  view  of  a  treaty  to 
be  afterwards  made,  and  which  was  had  in  1802.  The  line 
was  plainly  marked.  And  while  the  treaty  did  not  in  terms  re- 
fer to  the  survey,  it  did  refer  to  and  mention  lines  which  had 
been  the  result  of  a  survey,  and  especially  so  in  respect  to  the 
eastern  terminus  of  the  north  line  as  at  a  post  standing  on  the 
meridian  between  the  8th  .and  9th  ranges,  and  thence  south 
along  such  meridian.  It  thus  appeared  by  the  treaty  that  a 
meridian  line  had  before  then  been  located  and  designated  as 
the  east  line  of  the  tract,  and  that  artificial  monuments  had  been 
placed  at  the  corners. 

This  evidently  was  done  by  the  survey  of  1798.  And  this 
was  sufficient  reference  in  the  treaty  to  the  survey  to  justify  the 
inference  that  it,  as  made,  described  the  lines  of  boundaries  of 
the  reservation.  Inasmuch  as  it  so  appeared,  the  lines  as  actually 
made  by  the  survey  properly  might  control  in  that  respect  There 
was  evidence  tending  to  prove  the  location  of  this  south  line  as 
then  surveyed,  run  and  marked.  And  as  thus  made  it  was  rep- 
resented by  the  old  field  notes,  giving  not  only  the  details  as  to 
distances,  with  pointers  and  witnesses,  out  also  topography.  Fur- 
thermore, it  appears  that  this  line,  so  marked,  has  feen  treated 
and  designatea  as  the  southern  boundary  of  this  portion  of  the 
reservation  from  the  earliest  time  within  the  memory  of  witnessea 
Then  it  was  plainly  defined  by  the  marks  and  monuments  of  the 
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surveyor,  and  as  early  as  1829  a  fence  was  erected  on  it  as  the 
north  line  of  land  adjoining  the  reservation  on  the  south,  and 
the  fence  has  since  remained  there,  and  from  that  time  the  premises 
in  question  south  of  the  fence  have  been  occupied  by  the  plaint- 
iff and  those  under  whom  he  claims  titla  The  line  was  recently 
before  the  trial  traced  by  a  surveyor  and  the  marks  of  the  line  of 
1798  sufficiently  found  to  enable  him  to  do  so.  The  evidence 
was  sufficient  to  permit  the  conclusion  that  this  line  was  the 
southern  boundary  of  the  reservation  mentioned  in  the  treaty  of 
1802;  and  therefore  the  exceptions  founded  upon  the  proposi- 
tion that  it  was  otlierwise,  as  matter  of  law,  were  not  well  taxen. 

The  question  whether  the  plaintiff  was  entitled  to  the  posses- 
sion of  any  land  occupied  by  the  defendant  south  of  that  line 
was  treated  by  the  court  as  one  of  fadt  and  was  submitted  to  the 
jury.  They  found  for  the  defendant  There  was  no.  error.  The 
judgment  should  be  affirmed 

«Tudgment  affirmed,  with  costs. 

All  concur.  

Elizabeth  Greenleaf,  Executrix,  et  al^  Eesp'ts,  v.  The  Brook- 
lyn, Flatbush  &  Coney  Island  Railway  Co.  et  al 
App'lta' 

(Ckmri  of  Appeals,  Second  Division,  Filed  April  t6,  1892,) 

Ejectment— EvroBMCB—JuDOMBMT  in  PARTrrioN  and  mesne  convey- 
ances. 

Plaintiffs'  predecessor  in  title  purchased  a  salt  meadow  lot  on  Coney 
Island,  in  pursuance  of  a  survey  in  a  chancery  proceeding  for  partition, 
it  being  described  by  courses  and  distances.  In  this  action  in  ejectment, 
plaintiffs'  evidence  was  solely  documentary ,  consisting  of  the  judgment 
roll  in  partition  and  the  subsequent  deeds.  Held,  that  while  these  were 
admissible  in  evidence,  without  proof  of  contemporaneous  possession  of 
the  land  by  the  parties  to  the  Judgment  and  deed,  yet  they  are  not  suffi- 
cient evidence  of  title  of  one  who  claims  under  them  through  mesne 
conveyances  to  recover  in  ejectment,  without  showing  some  subsequent 
or  modern  possession  by  the  parties  who  have  recdv^  later  deeds  which 
go  to  make  up  the  plaintiffs'  chain  of  title. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  in  the  second  judicial  department,  which  affirmed  a  judg- 
ment entered  #n  decision  of  a  circuit  court 

This  action,  ejectment,  was  begun  July  11,  1882,  to  recover  in 
fee  the  land  hereinafter  descnbed.  The  defendants,  by  their 
answers,  deny  that  the  plaintiffs  have  title,  but  they  do  not  allege 
that  they  or  either  of  them  have  title  to  the  land  in  dispute. 

Momay  Williams  and  Frederic  A.  Ward  for  resp'ts;  William 
C.  De  Witt,  for  appl'ta 

Follett,  Oh.  J. —  So  far  as  the  case  before  us  shows,  the 
earliest  reference  to  the  land  in  dispute  is  contained  in  the  judg- 
ment roll  in  partitioa 

In  March,  1847,  Ann  Stilwell,  her  husband  joining,  filed  a  bill 
in  the  late  court  of  chancery  against  John  and  Jacobus  Emmons, 

'  Reversing  28  St.  Rep.,  745. 
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alleging  that  they  were  seized  in  fee  as  tenants  in  common  of 
the  land  now  in  dispute,  and  of  other  lands. 

Jacobus  Emmons  answered  by  his  guardian  ad  litem  and  sub- 
mitted his  rights  to  the  court 

John  Emmons  also  answered  and  admitted  the  allegations  of 
the  bill.  The  mother  of  John  and  Jacobus  Emmons  had  re- 
married, and  she  and  her  husband  were  also  parties  defendant, 
who  answered  that  the  mother  was  entitled  to  dower  in  part  of  the 
premises.  A  reference  was  ordered  to  report  upon  the  rights  and 
interests  of  the  parties  to  the  action  in  the  subject  matter  thereof 
December  23,  1847,  an  interlocutory  judgment  was  entered  in  the 
action  in  partition,  appointing  commissioners  to  make  actual  parti- 
tion of  the  lands.  March  1, 1848,  the  commissioners  made  ana  filed 
their  report  partitioning  the  lands  between  the  parties  to  the  ac- 
tion. That  which  is  in  dispute  in  this  action  was  set  oflE  to  John 
Emmons,  and  is-  thus  described :  "All  that  certain  piece  or  parcel 
of  meadow  land  situated,  lying  and  being  in  the  said  town  of 
Gravesend,  and  known  and  designated  on  the  said  map  as  and  by 
the  number  XXTTI  (twenty-three)  on  the  said  map,  bounded  and 
described  as  follows,  to  wit :  Beginning  at  a  certain  stake  stand- 
ing on  Duck  Hill  placed  at  the  division  line  between  meadows 
of  the  heirs  of  Abraham  Emmons  and  the  said  parcel  number 
XXIII  (twenty-three);  running  thence  south  five  degrees  east, 
twenty-four  chains,  along  said  meadow  land  of  the  heirs  of  Abra- 
ham Emmons  to  the  Atlantic  Ocean ;  running  thence  north 
seventy-nine  degrees  and  thirty  minutes  east,  one  chain  and  seven- 
teen links  along  the  said  Atlantic  Ocean  to  parcel  numbel*  XXIV 
(twenty-four),  allowed  and  set  apart  by  us  to  Jacobus  Emmons,  as 
hereinafter  mentioned ;  running  thence  noith  five  degrees  and 
forty  five  minutes  west,  along  the  division  line  between  parcel 
XXIII  (twenty -three)  and  XXIV  (twenty-four)  twenty-four  chains 
to  Duck  Hill  and  to  a  certain  stake  there  standing  and  put  and 
placed  by  us ;  running  thence  south  seventy-nine  degrees  and 
thirty  minutes  west,  one  chain  to  the  point  or  place  of  beginning, 
containing  two  acres,  two  roods  and  fourteen  perches.'*  The  com- 
missioners filed  in  the  clerk's  office  a  map  of  the  lands  partitioned, 
showing  the  part  assigned  to  each,  and  known  as  No.  173.  March 
10,  1848,  a  final  judgment  was  entered  confirming  the  report  of 
the  commissioners,  and  in  addition  the  parties  conveyed  to  each 
other  the  lands  set  apart  to  each ;  Ann  Still  well  and  her  husband 
and  Jacobus  Emmons  by  his  guardian  assumed  to  convey  parcel 
No.  23  to  John  Emmons,  by  a  deed  dated  April  6,  1848,  and 
duly  recorded  in  Kings  county,  April  8,  1848. 

John  Emmons  assumed  to  convey  lot  No.  23  to  Charles  H 
Greenleaf  by  a  deed  dated  September  30, 1848,  and  duly  recorded 
February  8,  1850.  Charles  H.  Greenleaf  assumed  to  convey  an 
undivided  half  of  this  lot  to  James  S.  Butler  by  a  deed  dated  July 
27,  1877,  and  recorded  September  17,  1877.  Afterwards  Charles 
n.  Greenleaf  died,  having  devised  his  real  estate  to  Elizabeth 
Greenleaf,  one  of  the  present  plaintiffs.  Upon  the  trial  before  the 
court  without  a  jury,  the  plaintiffs  recovered  the  possession  of  the 
premises,  as  tenants  in  common  in  fee  simple,  witn  $100  damages 
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for  the  wrongful  withholding,  which  was  affirmed  at  general 
term. 

The  important  question  involved  in  this  appeal  is  whether  the 
plaintiffs  gave  si/mcient  evidence  of  title  to  sustain  a  recovery  in 
•ejectment  Their  evidence  is  solely  documentary,  and  consists  of 
tlie  judgment-roll  in  partition  and  the  subseq^uent  deeds  already 
referred  to.  The  defendants  insist  that  the  judgment  was  not 
-competent  evidence.  It  is  unnecessary  to  consider  the  authori- 
ties discussing  the  conclusiveness  of  judgments,  for  they  are  so 
only  as  between  the  parties  and  their  privies,  unless  they  are  the 
result  of  proceedings  in  rem,  and  moreover  the  plaintins  do  not 
-assert  that  the  judgment  is  an  estoppel  in  their  favor  and  against 
the  defendants,  but  their  contention  is  that  it  is  evidence  of  title 
and  possession  in  the  parties  to  it,  liable  like  other  evidence  to  be 
rebutted,  but  until  overthrown  sufficient  to  sustain  a  recovery  in 
•ejectment  against  defendants  producing  no  evidence  of  titla  A 
judgment  in  personam,  like  a  deed  or  other  muniment  of  title,  in 
case  it  is  a  link  in  the  chain  of  the  title  of  one  of  the  litigants,  is 
-admissible  in  evidence  as  against  the  other,  though  a  stranger  to 
it  Barr  v.  Gratz,  4  Wheat,  213  ;  Webb  v. Den,  17  How.,  U.  S.,  576 ; 
Lessee  of  Buckingham  v.  Hanna,  2  Ohio  St,  551;  Davies  v.  Lowndes^ 
1  Bing.  N.  C,  597-606;  Freem.  Judgt.,  §  416;  2  Black.  Judgt, 
§  607  ;  1  Whar.  Ev.,  §§  200,  733,  820,  et  seq.;  1  Green.  Ev.,  §  589 ; 
-2  Taylor  Ev.,  8th  ed.,  §  1668. 

The  authenticity  of  the  judgment  was  established  by  the  record, 
and  it  was  clearly  admissible  as  an  evidence  of  title,  unless  the 
defendants*  position  can  be  sustained  that  neither  it  nor  the  sub- 
sequent deed  from  Emmons  to  Greenleaf  were  admissible  because 
it  was  not  shown  that  the  parties  to  the  judgment  or  to  the  deed 
liad  posses.sion  of  the  lands  to  which  these  documents  relate. 

It  is  usually  impossible  to  establish  a  very  ancient  possession  of 
property  by  the  testimony  of  persons  having  knowledge  of  the 
fact,  and  when  a  deed  forming  part  of  a  chain  of  title  is  soancien' 
that  there  can  be,  in  the  nature  of  things,  no  living  persons  who 
can  testify  to  acts  of  ownership  by  the  grantor  or  grantee,  it  may 
be  received  in  evidence  without  such  proof.  Jackson  v.  Laroioay, 
8  Johns.  Gas.,  283 ;  Jackson  v.  Luquere,  5  Cow.,  221 ;  Hewlett  v.  Cock, 
7  Wend.,  371;  Ensign  v.  McKinney,  30  Hun,  249;  Rogers  v.  Allm, 
1  Canip.,  309 ;  Doe  v.  Pulman,  3  Q,  B.,  622 ;  Malcomson  v.  O'Dea, 
10  H.  L.  Gas.,  593 ;  Brisiow  v.  Carmican,  L.  R,  3  App.  Gas.,  641-668; 
Gardner  v.  Granniss,  57  Geo.,  539  ;  Whitman  v.  Heneberry,  73  111., 
109;  1  Green  Ev.,  §§  21,  144;  1  Whart  Ev.,  §§  199,  733;  2 
Phill.  Ev.  (Edw.  Ed.),  477 ;  Best^s  Ev.,  §  499 ;  1  Taylor  s  Ev.  (8th 
Ed.)  §§  87,  665. 

While  under  this  rule  the  judgment  in  partition,  and  the  sub- 
sequent deed  to  John  Emmons,  were  admissible  in  evidence,  with- 
out proof  of  contemporaneous  possession  of  the  land  by  the  parties 
to  the  judgment  and  deed,  yet  they  are  not  sufficient  evidence  of 
title  of  one  who  chiims  under  them  through  mesne  conveyances  to 
recover  in  ejectment,  without  showing  some  subsequent  or  mod- 
•ern  possession  bv  the.  parties  who  have  received  later  deeds  which 
go  to  make  np  the  plamtiff's  chain  of  title. 
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In  the  case  at  bar  there  is  no  evidence  that  the  land  in  dispute 
was  part  of  a  larger  tract  possessed  by  some  of  the  grantees  in  the 
plaintiffs  chain  of  title.  There  is  no  evidence  that  John  Eramons 
was  ever  in  possession,  or  exercised  an  act  of  cA^rnership  over  the- 
land,  except  when  he  assumed  to  convey  it  to  Charles  H.  Green- 
leaf.  Nor  is  there  any  evidence  that  Greenleaf  took  possessioa 
under  his  deed,  or  exercised  any  act  of  ownership,  except  when  he 
assumed  to  convey  an  undivided  half  to  Butler. 

These  lands  on  the  beach-  are  incapable  of  being  enclosed  with 
fences  and  occupied  like  ordinary  agricultural  lands,  but  there  is 
no  evidence  that  they  have  been  occupied  for  any  purpose*  It 
does  not  appear  that  grass  or  sand  has  been  taken  from  them,  or 
that  they  have  been  used  as  a  means  to  approach  the  ocean  for 
fishing  or  for  any  purpose. 

We  think  that  the  evidence  failed  to  establish  title  in  the  plain- 
tiffs, and  that  the  judgment  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event 

All  concur,  except  Brown,  J.,  not  sitting. 


Henrietta  Chase,  P'lff,   v.  Mervey  Chase,  Deft 

(Supreme  Court,  Special  Term,  8t,  Lawrence  County,  Filed  April  S,  JS9i.) 

.  DrVORCE-JUBT. 

In  an  action  for  absolute  divorce,  defendant  made  default  and  an  order 
of  reference  to  take  proof  and  report  was  obtained  by  plaintifC.  Before  tht 
hearing  defendant  moved  to  open  the  default  and  vacate  the  order  of  ref 
erence.  Pldntiff  opposed  the  motion,  and  an  order  was  made  opening 
the  default  on  payment  of  costs,  but  allowing  the  order  of  reference  txy 
stand  as  if  made  after  issue  joined.  A  trial  was  then  had  before  the  refe- 
ree, who  found  in  favor  of  the  defendant.  Upon  a  motion  to  confirm  the 
referee's  report,  Held,  that  while  a  person  charged  with  adultery  has  t 
riffht  to  demand  a  Jury  trial,  or  a  trial  in  open  court,  that  provision  like 
all  others  may  be*waived. 

2.  Samb. 

A  party  to  a  divorce  action  may  not  lie  by,  taking  the  chances  of  a 
favorable  decision  before  a  forum  in  which  he  acquiesces;  and  then,  when 
an  adverse  result  comes  seek  to  defeat  that  result,  unless  the  proceedinga 
are  absolutely  void. 

8.  Same— Proof  of  adttltkht. 

The  evidence  of  circumstances  may  be  wholly  and  entirely  suffldenl 
to  prove  adultery. 

Motion  to  confirm  report  of  referee  in  favor  of  defendant,  for 
divorce  on  the  ground  of  adultery. 

Henry  E.  Seaver^  for  motion ;  Horace  D.  Mlsworth,  opposed. 

Kussell,  J. — The  defendant  succeeded,  in  an  action  of  divorce^ 
on  the  ground  of  adultery,  in  establishing  affirmatively  his  counter 
charges,  and  in  defeating  the  allegations  of  the  complaint  He 
now  moves  to  confirm  the  report  of  the  referee.  The  motion  is 
resisted  on  the  ground  that  the  order  of  reference  was  irregular  or 
void,  and  that  tne  evidence  does  not  sustain  the  report 

The  defendant  was  originally  in  default  in  answering,  but  was 
allowed  bv  Justice  Tappan  to  answer  on  terms.  The  motion  to 
open  the  aefault,  and  set  aside  the  order  of  reference  which  had 
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been  gmnted  as  upon  a  default,  was  resisted  bv  the  plaintifE^  and 
only  part  of  the  relief  asked  for  obtained-  tfe  was  compelled  to 
accept  the  order  of  reference  theretofore  made  to  take  proof  and 
report,  to  pay  costs  of  the  motion  and  thus  allowed  to  answer.  It 
is  now  objected  that  such  an  order  of  reference  is  not  proper  in 
an  action  of  divorce  where  issue  is  joined. 

I  am  not  certain  that  this  position  is  correct,  but,  even  if  it  is,  the 
objection  does  not  avail  the  plaintiff.  The  distinction  between 
actions  of  divorce  and  other  cases,  in  regard  to  references,  is 
founded  upon  the  desire  of  the  law  to  prevent  collusion  between 
the  parties  and  thus  make  divorces  easy.  Concede  that  the  per- 
son charged  with  adultery  has  a  right  to  demand  a  jury  triat  or 
iias  a  rignt  to  demand  a  trial  in  open  court,  these  provisions,  like 
all  others,  may  be  waived.  The  reason  of  the  distmction  between 
divorce  cases  and  others  does  not  applv  where  it  is  evident  that  a 
genuine  contest  proceeds,  and  that  each  side  is  desirous  of  repel- 
ling the  charges  which  form  the  gravamen  of  the  relief  asked 
for  by  the  other.   - 

In  the  case  at  bar  the  plaintiff  obtained  the  right  to  proceed  be- 
fore the  referee  and  was  apparently  satisfied  with  that  order  of 
reference.  The  order  was  not  appealed  from  and  stands  unre- 
versed and  unmodified.  Its  force  cannot  now  be  attacked  in  a 
collateral  way  after  the  proceedings  which  have  been  taken  upon 
it  The  plaintiff  proceeded  to  the  trial  of  the  cause  and,  although 
her  counsel  did  not  offer  any  evidence  to  sustain  the  charges 
wliich  she  made  against  the  defendant,  he  cross-examined  the  wit- 
ne.«es  produced  against  herself  and  gave  rebutting  evidence  in 
answer  to  the  incriminating  testimony.  It  will  not  do  for  a  party 
to  lie  by,  taking  the  chances  of  a  favorable  decision  before  a 
forum  in  which  he  acquiesces,  and  then,  when  an  adverse  result 
■comes,  seek  to  defeat  that  result,  unless  the  proceedings  aix 
•entirelv  void.« 

Such  is  not  the  case  hera  The  reference  is  one  by  consent  in 
■open  court  and  has  been  acted  upon  by  both  parties. 

The  objection  that  there  was  no  direct  evidence  of  adultery  by 
the  plaintiff  is  not  sufficient  to  answer  the  findings  of  the  referee. 
If  it  were  necessary  to  have  ocular  evidence  of  the  act,  fe^ 
<livorces  for  this  cause  could  be  obtained.  The  evidence  of  cir- 
cumstances may  be  wholly  and  entirely  sufficient  A  perusal  of 
the  testimony  satisfies  the  mind,  beyond  a  reasonable  doubt,  of 
the  guilt  of  the  plaintiff,  and  her  own  conduct  as  a  witness  cor- 
roborates the  impression. 

The  decree  must  go  for  the  defendant  for  an  affirmative 
judgment 


Martin  Simons,  App'lt,  t^  Arthur  BL-  Hearn  et  al,  Resp'ts. 

(City  Court  of  Km  York,  General  Term,  Filed  February  8,  1892,)    ^ 

InTERPLEADBR— When  proper. 

In  an  action  by  the  aAsi^ee  of  a  claim  for  goodfl  sold  it  is  proper  to  sub- 
stitute aft  defendant  in  place  of  the  debtor  an  officer  w)io  has  attached  the 
claim  on  behalf  of  creditors  r4  the  assignor  where  there  is  no  collusion  be- 
tween the  olflcer  and  the  debtors.  * 
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Appeal  fix>m  order  of  iuterpleader,  substituting  the  sheriff  as- 

defeudaut  and  discharging  the  defendants  ontheir  depositing  th& 

fund  ill  dispute  in  courL 

Herman  Franks  for  applt ;  Vanderpoel,  Cuming  £  Goodwin^  for 

respts. 

FiTZSiMONS,  J. — The  plaintiffs  assignor  sold  and  delivered 
goods  of  tlie  value  of  $75.08  to  defendants  on  October  o,  1891. 
On  October  9  the  assignment  was  made  to  plaintiE  On  October 
10  the  sheriff  attached  said  account  on  behalf  of  creditors  of 
plaintiff's  assignor,  one  Silberstein. 

On  November  13  this  action  was  commenced ;  on  November 
24  an  order  was  made  substituting  the  sheriff  as  defendant  herein 
and  discharging  present  defendants  from  liability  to  plaintiff  or  to 
said  sheriff,  and  directing  that  the  fund  in  dispute  be  paid  into^ 
court 

From  said  order  this  appeal  is  taken. 

The  sheriff  and  the  plaintiff  herein  claim  the  same  thing,  viz.,. 
the  $75.08  sued  for  herein.  The  defendants  are  willing  to  j)ay 
to  the  pei-son  entitled  thereto  said  fund,  but  cannot  without  risk 
and  hazard  to  themselves  determine  which  one  of  the  claimants 
is  entitled  to  it 

There  is  no  collusion  between  them  and  the  sheriff.  Under 
these  circumstances  the  order  appealed  from  was  properly  granted. 
OraneY,  McDonald,  118  N.  Y.,  654;  80  St  Eep.,  98. 

Order  appealed  from  affirmed,  with  costs. 

Van  Wyck,  J.,  concurs.  . 


Michael  Noonan,  Resp't,  v.  The  Mechanics  &  Traders" 

Bank,  App'lt 

(City  Court  cfNew  York,  General  Term,  Filed  February  8, 189S.) 

ASBIGNMENT^OlAIM    AGAINST   CITT— LlABILITT   OF    A88IGNBB    TO    KETTTRir 
BALANCE. 

Plaintiff,  who  was  indebted  to  various  parties,  assigned  his  claim  against 
the  city  under  a  contract  to  defendant  for  the  purpose  of  paying  such  in- 
debte&ess.  Defendant  assigned  it  to  its  attorney,  who  collected  it  anci 
retained  a  balance  for  his  services.  Held,  that  the  balanoe  after  payment 
of  the  debts  belonged  to  plaintiff  and  should  have  been  returned  to  him». 
and  that  defendant  was  liable  therefor. 

Appeal  from  judgment  in  favor  of  plaintiff. 

Kellogg,  Rose  &  SmiOi,  for  resp't ;  Thomas  J.  McKee,  for  app'lt^ 

FrrzsiMONS,  J. — The  city  of  New  York  owes  the  plaintiff^ 
moneys  for  work  done  and  materials  furnished,  for  which  he  and 
Thomas  J.  McKee,  the  defendant's  attorney  herein,  obtained 
judgment  for  the  sum  of  $126,979.80,  which  was  paid  by  the  city^ 
to  McKee  on  May  1,  1884. 

Prior  to  that  time  the  plaintiff  was  indebted  to  various  persona 
in  large  sums  of  money.  For  the  purpose  of  paying  these  debts^ 
he  executed  and  delivered  to  each  of  his  said  creditors  an  assign- 
ment of  his  said  claim  against  the  city.  Each  of  said  assignments 
was  in  a  sum  sufficient  to  pay  the  claim  of  the  creditor  holding 
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the  same,  except  the  assignment  to  Stevan,  which  assigned  plaint- 
ififs  claim  in  full ;  also  so  was  the  one  to  the  defendants ;  and  thejr 
in  turn  assigned  to  McKee  their  respective  claims ;  this  was  don& 
for  the  purpose  of  giving  McKee  authority  to  collect  said  money 
from  the  city  and  pay  it  over  to  the  various  parties  entitled  to  it 
He  paid  over  all  the  money  he  received  from  the  city  except  the- 
sum  of  $1,000,  which  he  kept  as  compensation  for  his  services. 

The  action  is  to  recover  from  the  defendant  said  $1,000.  On 
the  trial  of  this  action  judgment  was  rendered  for  plaintiff  for 
$1,443.36  by  direction  of  the  court 

The  ord^r  which  the  plaintiff  delivered  to  defendant  simply 
entitled  it  to  receive  from  the  citv  all  monies  due  from  the  city  to 
plaintiff  under  his  contract  The  manner  of  its  disposition  hj 
defendant  when  so  received  of  course  might  be  shown  by  oral  testi- 
mony. For  some  reason  it  assigned  this  privilege  to  its  then  and 
present  counsel,  Mr.  McKee,  but  that  act  certainly  does  not  relieve- 
it  of  the  responsibility  of  returning  to  the  plaintiff  all  monies- 
collected  from  the  city.  This  it  should  have  done,  except  in  in* 
stances  where  it  was  otherwise  directed  by  him. 

It  is  apparent  from  the  testimony  that  the  assignments  made  by^ 
plaintiff  to  his  ci^editora  of  his  claim  against  the  city  were  made- 
for  their  benefit  ^nd  security  and  that  after  the  payment  of  such 
debts  the  balance  of  such  claim  should  be  paid  over  to  hinL  Of 
the  amount  received  from  the  city  with  pontiff's  assent  the  sum 
of  $125,979.30  was  paid  to  plaintiff's  creditors,  which  included 
defendant,  and  the  balance,  $1,000,  was  retained  by  defendant's 
assignee  and  counsel.  This  he  had  no  right  to  do,  but  should 
have  paid  it  over  to  defendant,  whose  duty  iu  turn  it  was  to  pay^ 
such  sum  over  to  plaintiff 

We  believe  that  no  errors  were  committed  upon  the  trial 

J(}dffment  affirmed,  with  costs. 

McuowK  and  Van  Wyck,  JJ.,  concur. 


Samubl  J.  Lanahan  et  al.,  Eeep'ts,  v.  Edwin  Drew,  App'lt. 
{City  CouH  of  New  York ,  General  TerM,  Filed  February  8,  189t.) 

ISiOmOVS  AND  0RDBR8— RBABGUM9NT. 

The  right  to  a  reargumeDt  of  a  motion  to  open  a  default  is  not  lost  be- 
cause plaintiffs  have  consented  to  a  resettlement  of  the  orisinal  order^ 
received  the  costs  awarded  therein  and  excepted  to  the  sufflciency  of  Uie: 
sureties  to  the  undertaking  required  to  secure  their  recovery. 

Appeals  from  two  orders  by  defendant. 

Tliomas  D.   Bobinson,   for  resp'ts;  R    W.   Hawkesvxyrth,   for 
app'lt 

Van  Wyck,  J. — These  are  appeals  from  two  orders  entered  by 
plaintiflL  The  plaintiff  sued  upon  a  note  made  bv  defendant  ta 
the  order  of  plaintiE  The  defendant  was  in  default  by  reason  of 
his  failure  to  answer  in  time  and  moved  originally  to  open  th» 
default  and  set  aside  the  judgment  entered  thereon,  upon  affidav* 
its  showing  that  his  default  was  due  to  mere  mistake  and  excus- 
St.  Rep.,  Vol.  XLIV.        97 
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able  neglect,  and  on  his  proposed  answer  by  which  he  denied  the 
making  and  delivery  of  the  note,  and  alleged  that  if  he  did  make 
it,  the  same  was  duly  paid  at  maturity,  and  that  plaintiffs  cause 
of  action  on  the  note  was  barred  by  the  statute  of  limitations. 
This  motion  was  granted  upon  condition  that  defendant  pay  teu 
dollars  costs  and  ffive  an  undertaking  to  secure  plaintiffs  recovery. 
Defendant  entered  an  order  thereunder  which   was  subsequenily 
resettled  by  consent  so  as  to  conform  to  the  decision,  whereupon 
-defendant  paid  the  ten   dollars  to,   and  served  the  answer  and 
undertaking  upon  plaintiffs'  attorneys     The  plaintiffs  then  moved 
for  a  rehearing  and  reargument  of  the  original  motion  upon  all 
•the  papers  used  on  the  motion,  and  on  aflSdavits  setting  forth 
new  arid  additional  facts,  and  in  which  their  counsel  averred  that 
be  had  returned  the  ten  dollars  and  the  answer  to  defendant's 
attorney,  who,  however,  denied  the  same,  but  admitted  that  the 
ten  dollars  had  been  offered  to  him  and  left  by  plaintiffs'  attor- 
ney upon  his  oflRce  desk,  but  was  again  returned.     The  judge 
who    had    heard  the  original  motion    granted  a  rehearing   and 
reargument    to  be   heard  on  November  9th,  and  the  order  of 
October  14th,  which  is  one  of  the  orders  appealed  from,  was  duly 
entered  thereon,  but  against    which    defendant  fully  objected. 
The  rehearing  was  had  as  ordered  and  the  order  of  Noveinber 
'9th,  the  other  order  appealed  from  was  entered  and  so  modified 
the  original  order  as  to  preclude  the  defendant  from  pleading  the 
statute  of  limitationa 

The  defendants    counsel  concedes    that  the    court  had    t"® 
undoubted  right,  under  the  original  motion,  to  grant  defendant® 
application  to  the  favor  and  discretion  of  the  court  upon  conditi^^ 
that  he  would  not  plead  the  statute  of  limitations.     This  right  rests 
in  the  discretion  of  the  court,  and  when  exercised  at  special  te^^» 
•either  by  imposing  or  refusing  to  impose  such  inhibition  as  sl^^^' 
dition  for  opening  a  default,  will  be  respected  and  sustained.  *^ 
general  term,  and  thus  it  sometimes  happens  that  in  such    oa^^ 
judges  of  the  same  court  rule  differently  at  special  terra,  yefc  ^^T 
are  sustained  at  general  term.     At  common  law  the  right  ot    * 
•court  to  rehear  discretionary  motions  was  absolute,  and  is  so  ^'^^^' 
The  rule  as  to  discretionary  motions  is  correctly  stated  by  J'\x<i^ 
Clerke,  in  White  v.  Munroe,  83  Barb.,  654,  when  he  says:  **  I*  ^ 
•entirely  in  the  discretion  of  a  court  to  hear  a  renewal  of  a  m-Oti^*^ 
or  not.      They  cany  as  they  may  deem  it  advisable,  hear  it  cm,  pre^^^^^ 
the  sam£  papers^     This  case  is  cited  with  absolute  approval  ii^  ^ 
Barb., 648,  by  the  judge  there  writing,  who  makes  the  most  coiap^   . 
and  masterly  review  of  the  authorities  upon  this  subject  tb^t  ^ 
found  in  our  reports.     Of  course  there  are  some  orders  which  ^^ 


conclusive,  not  as  to  a  fact  which  might  have  been  litigated,   ^^, 
only  as  to  one  which  actually  had  been  litigated,  and  on  W^i^ 
there  had  been  a  full  hearing,  but  a  party  may,  upon  leave,  reoe^ 
iSi  motion  upon  a  different  state  of  facts,  or  by  supplying  defects  ijj 
proof.     These  two  orders  appealed  from  were  discretionary,  ^? 
moreover,  the  application  for  a  reargument  was  based  on  affidavits 
:showing  a  different  state  of  facts  than  was  disclosed  on  the  origin , 
motion,  and  also  supplying   defects  in   proof.     The  appell^^i^^® 
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counsel  contends  that  the  right  of  the  judge  who  heard  the  original 
uiotion  to  grant  a  reargument  and  rehearing  to  plaintiffs  had  been 
lost,  because  the  plaintiffs  had  consented  to  a  resettleraent  of  the. 
original  order,  and  had  accepted  the  benefits  of  the  order  by 
receiving  the  $10  and  the  answer,  and  by  excepting  to  the  sum* 
ciency  of  the  sureties  to  the  undertjiking.  The  successful  party 
to  a  motion  may  enter  the  order,  but  if  he  fails  to  do  so,  the 
adverse  party  may  enter  the  same  without  in  any  way  impairing  his 
right  to  appeal  therefrom,  and  so,  too,  if  the  order  as  originally 
entered  by  the  successful  party  does  not  conform  to  the  decision, 
the  adverse  party  may  move  for  a  resettlement,  which,  if  granted, 
will  not  deprive  him  of  appeal,  nor  of  his  right  to  move  for 
a  reargument  of  the  motion,  and  why  should  he  be  deprived  of 
either  of  these  rights  simply  because  he  submits  an  order  to  his 
adversary,  who,  admitting  his  own  fault  in  entering  an  improper 
order,  consents  to  the  order  submitted,  and  which,  in  order  to  have^ 
entered  without  notice,  the  party  aggrieved  must  consent  to,  and 
especially  when  the  order,  as  resettled  in  this  case  by  consent,, 
recites  that  the  motion  was  granted  against  plaintiffs'  objection* 
All  that  these  plaintiffs  have  consented  to  by  reason  of  such 
resettled  order  is,  that  it  is  in  conformity  with  the  original  de- 
cision by  which  he  is  aggrieved,  and  to  which  he  has  the  right  of 
continumg  his  objection  by  appeal  if  the  order  is  appealable,  and 
if  not,  then  by  leave  to  reargue  even  upon  the  original  papers 
alone,  and  whether  appealable  or  not,  for  leave  to  reargue  upon 
new  or  additional  papers  which  show  a  different  state  of  facts 
than  those  litiKated  in  the  original  motion.  The  defendant^ 
counsel  contends  with  great  vigor  that  the  acceptance  by  plaint- 
iffs' counsel  of  the  ten  dollars  and  the  answer  (although  returned 
as  averred  by  plaintiffs'  counsel)  precludes  him  from  asking  and 
obtaining  a  rehearing  and  reargument  of  the  motion  opening  the 
default  and  directing  the  payment  of  the  ten  dollars,  and  robs^ 
the  court  of  its  inherent  power  to  grant  such  rehearing,  and  which 
power  is  expressly  recognized  by  §  776  of  the  Code,  which  pro- 
vides how,  when  an  order  has  been  granted,  "a  subsequent 
application  in  reference  to  the  same  matter,  and  in  the  same  stage 
of  the  proceedings,  shall  be  made."  And  in  support  of  this  con- 
tention he  relies  upon  the  decision  in  Platz  v.  City  of  Cohoes,  8 
Abb.  Jf.  C,  S93,  which  was  affirmed  in  79  N.  Y.,  620,  and  which 
undoubtedly  lays  down  the  correct  and  established  practice  as 
to  appeals  to  the  general  term,  for  it  held  that  where  on  plaint- 
iffs' motion  a  verdict  a^inst  defendant  was  set  aside  on  the 
ground  of  inadequacy  and  upon  condition  that  he  pay  defendant 
seventy -five  dollars,  which  was  paid  and  accepted,  tnis  was  a  waiv- 
er of  defendant's  right  to  appeal  therefrom,  even  though  he  had 
offered  to  return  to  it 

This  case  does  not  hold  even  that  defendant  could  not  be 
relieved  from  "his  mistake,  inadvertency,  surprise  or  excusable 
neglect"  in  submitting  to  the  order  taken  against  him,  but 
held  that  his  practice  was  wrong,  and  that  he  could  not  seek 
nor  find  such  relief  at  general  term  by  appeal  Of  course  that 
18  good  law,  and  the  best   practice,  for  he  should  have  sought 
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relief  by  a  rehearing  and  reargument  from  "  the  same  judge  or 
the  court,"  as  provided  in  §  776  of  the  Code,  which  means  the 
•court  which  heard  the  original  motion,  and  not  the  general 
term,  and  if  he,  his  counsel  or  the  court  entertained  any  doubt 
as  to  the  right  of  relief  under  that  section,  why  they  could 
l)ave  turned  to  §  724  of  the  Code,  that  monument  to  mercy 
erected  in  recognition  of  the  fallibility  of  man,  and  ample  au- 
thority would  have  been  found  to  relieve  him  from  his  mis- 
take or  excusable  n^lect  It  was  to  this  section  that  the  de- 
fendant, the  appellant  in  the  case  at  bar,  turned  and  sought 
-and  found  relief  from  his  mistake  and  excusable  neglect,  and 
4is  it  served  him,  so  let  it  serve  his  adversary. 

The  orders  appealed  from  are  affirmed,  with  ten  dollars  oosts 
of  each  motion. 

McGowN  and  Fitzsimons,  JJ.,  concur. 


pASQUAL   Antojuul   Riche,    Resp't,   V.    Lawrence'  Martin, 

AppUt 

(Cfity  Court  of  New  York.  General  Term,  Filed  Feibruary  8,  1892.) 

"Trial— Improper  remarks  op  counsel. 

A  JudgtneDt  will  not  be  reversed  od  account  of  improper  remaila  of 
counsel  in  summing  up  to  the  effect  that  defendant  had  offered  1ud|meiit 
for  part  of  the  claim,  where  the  court  told  the  Jury  tliat  the  remarks  should 
not  influence  their  verdict,  especiallj  where  the  verdict  is  for  the  whole 
sum  claimed. 

Appeal  from  a  judgment  entered  herein  upon  the  verdict  of  a 
jury  on  November  13,  1891,  in  favor  of  the  plaintiff  for  $747.67, 
andf  from  an  order  denving  a  motion  for  a  new  trial  entered  on 
the  23d  day  of  November,  1891. 

The  complaint  alleges : 

First  That  defendant  made  a  promissory  note  to  the  order  of 
the  plaintiff,  dated  New  York,  March  25,  1891,  and  delivered  the 
«ame  to  the  plaintiff,  and  thereby  promised  to  pay  the  sum  of  $612 
thirty  days  after  said  date  at  the  Twenty-third  Ward  Bank  in  the 
•city  of  New  York. 

Second  That  at  maturity  and  before  the  commencement  of  this 
action,  said  note  was  presented  for  payment  at  the  said  bank  and 
isame  was  refused. 

Third  That  the  plaintiff  was  and  ever  since  the  making  and 
"delivery  of  said  note  has  been  the  bolder  and  owner  of  said  note, 
and  that  no  part  thereof  has  been  paid. 

For  a  first  defense :  The  defendant  in  his  answer  admits  the 
signing  of  a  note  similar  in  some  respects  to  that  set  up  in  the 
-complaint;  that  he  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations  in  the  second  and  third  para- 
graphs of  the  complaint. 

Denies  each  ana  every  other  allegation  not  hereinbefore  Bpecin- 
cally  admitted  or  deniea. 

For  a  second  defense:  That  prior  to  the  commencement  of  this 
action  he  paid  to  the  plaintiff  on  account  of  and  in  payment  of 
^he  said  note  the  sum  of  $380. 
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For  a  third  defense:  That  the  said  promissory  note  is  absolutely 
null,  illegal  and  void. 

That  said  note  was  given  upon  the  usurious  agreement,  that  the 
defendant  would  pay  fqr  the  use  of  the  money  mentioned  in  said 
note  a  greater  rate  of  interest  than  the  legal  rate  of  interest  in  this 
state,  to  wit,  at  a  greater  rate  than  100  per  cent  per  annum. 
A.  G  AstarUa  for  resp't;  Kellogg ^  Rose  <k  Smithy  for  app'lt 

McGoWN,  J. — Upon  the  trial  herein  and  upon  the  cross-exami- 
nation of  the  defenaant  by  plaintiff's  attorney,'  the  following  ques- 
tion was  asked : 

'•  Q.  Whv  did  you  make  a  note  for  $612,  if  you  had  already 
paid  him?' 

Whereupon    defendant's  attorney  stated :  "  We   are  willing  to 

fay  him  the  amount  of  the  note,  except  what  we  have  paid  him. 
shall  not  insist  as  to  anything  on  account  of  usury.  We  had 
this  money,  and  we  paid  him  $829.76,  and  for  the  balance  of 
.$282.25,  with  interest  from  the  date  of  this  note,  we  are  willing 
he  should  have  judgment  for." 

By  this  admission  the  defense  of  payment  as  set  up  "  for  a  sec- 
ond defense  "  in  defendant's  answer  was  the  only  issue  before  the 
court  to  be  passed  upon  by  the  jury,  and  this  bemg  an  affirmative 
defense,  the  burden  of  proving  payment  was  upon  the  defendant 
to  establish  such  defense  by  a  preponderance  of  evidence. 

The  defense  upon  the  cross-examination  of  plaintiff  having 
brought  out  the  matter  of  the  payments  plaintiff's  attorney  un- 
doubtedly had  the  right  to  ask  on  his  re-direA  examination  the 
questions  as  to  sucn  payments,  and  the  court  in  reply  to  a 
statement  made  by  defendant's  attorney  said :  **As  I  understand 
it,  he  got  $229.75  in  cash  ;  $129.75  he  said  he  gave  to  the  labor- 
-ers,  and  the  other  $100,  he  said  Mr.  Martin  told  him  was  on  ac- 
count of  his  wages,  and  the  balance  due,  he  said  he  would  pay  him 
as  soon  as  possible  If  all  these  things  are  so,  the  money  so  paid 
cannot  constitute  a  counterclaim." 

To  which  defendant's  attorney  replied :  **  There  is  no  question 
about  that" 

Certain  payments  were  made  by  defendant  to  the  plaintiff,  and 
the  defendant  had  a  perfect  right  to  direct  the  application  of  these 
payments,  and  in  the  absence  of  such  direction  tne  plaintiff  could 
-apply  such  payments  to  any  indebtedness  then  existing  on  the 
part  of  the  defendant  to  him. 

The  amount  of  such  payments,  the  directions,  if  any,  made  by 
the  defendant  at  the  time  of  such  payments,  were  questions  of  fact 
to  be  passed  upon  by  the  jury,  upon  all  the  evidence  submitted, 
4ind  the  court  will  not  disturb  the  verdict  of  a  jury  rendered  upon 
conflicting  evidence,  where  the  law  of  the  case  is  properly  passed 
upon  by  the  court,  unless  the  verdict  is  contrary  to  the  evidence, 
or  contrary  to  the  law,  or  the  jury  was  influenced  by  passion, 
prejudice  or  other  improper  motives  or  conduct  in  arriving  at 
their  verdict 

The  trial  justice  in  his  charge  to  the  jury  fully,  clearly  and 
fairly  presented  the  issues  to  be  passed  upon  herein  to  the  jury^ 
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and  evidently  to  the  satisfaction  of,  and  with  the  approval  of 
the  defendant's  attorney,  as  no  exceptions  were  taken  by  him 
thereto,  and  we  think,  after  a  careful  examination  of  the  whole 
case,  that  the  verdict  was  fully  warranted  by  the  evidence  sub- 
mitted to  them. 

The  defendant's  attorney,  in  the  third  point  of  his  brief,  claims 
that  a  remark  made  by  plaintiflE's  attorney  while  defendant's  at- 
torney was  summing  up  was  improper,  and  that  the  verdict 
rendered  should  not  for  that  reason  stand. 

PlaintiflE's  attornev,  while  defendant's  attorney  was  summing 
up,  openly  remarked,  "  That  the  defendant  had  offered  judgment 
for  the  sum  of  $322,"  which  remark  defendant's  attorney  then  de- 
clared "  was  improper,"  and  was  objected  to  by  him,  whereupon 
the  trial  justice  "  rebuked  the  counsel  for  the  same,  and  told  the 
jury  that  the  remarks  should  not  influence  their  verdict." 

The  jury's  verdict  for  the  whqle  amount  claimed  we  think 
shows  conclusively  that  it  had  no  effect  upon  their  verdict 

In  Holmes  v.  Moffat,  120  N.  Y.,  159 ;  80  St  Rep.,  779.  im- 
proper evidence  was  admitted,  objected  to,  and  a  motion  made  to 
strike  it  out  which  was  denied.  The  court  subsequently  came  to 
the  conclusion  that  the  evidence  should  not  have  been  admitted, 
and^  in  the  charge  to  the  jury  stated:  "I  withdraw  it  from  your 
consideration,  as  I  do  not  believe  it  to  be  proper  or  material. 

*  *  *  I  think  it  my  duty  to  say  to  you  that  that  particular 
portion  of  the  answer  to  the  seventh  interrogatory  *  *  *  ifr 
not  before  you  as  evidence  at  all.' 

Parker,  J.,  in^is  opinion  (at  p.  162)  stated : 

'*  It  is  now  settled  tnat  if  the  mistake  be  immediately  discoveTed,. 
and  the  evidence  properly  stricken  out,  the  error  will  be  deemed 
cured,  and  the  exception  to  its  admission  deprived  of  all  potency." 
Citing  GaU  v.  OaU,  114  N.  Y.,  109  ;  22  St  Kep.,  746,  and  further 
states :  "  They  (the  jury)  were  informed  that  the  objectionable 
testimony  was  not  before  them  as  evidence  at  all,  and  we  are  of 
the  opinion  that  such  instruction,  coupled  with  the  positive  di- 
rections to  disregard  it,  must  be  deemea  to  have  been  effectual  for 
the  purpose  intended." 

In  such  cases  the  remedy  of  the  party  is  to  ask  for  instructions 
to  the  jury  to  disregard  it  Plainer  v.  Plainer,  78  N.  Y.,  90; 
Pontius  V.  The  Peoj)le,  82  id.,  389. 

We  have  examined  the  exceptions  taken  by  defendant's  attor- 
ney, and  find  that  they  were  not  well  taken.  , 

The  judgment  and  order  appealed  from  must  be  affirmed,  witii 
costs  to  the  respondent 

Van  Wyck,  J.,  concurs. 


Herman  Schuler,  Resp't,  v.  The  Third  Avenue  R  R  Co., 

App'lt 

{City  Court  of  Mw  York,  Oeneral  Term,  Filed  February  8,  1892.) 

1.   NbGLTOENCE — EVTDENCB. 

In  an  action  for  injuries  caused  by  negligence  the  plaintiiT  may  be  prop- 
erly allowed  to  testify  to  the  present  condition  of  the  injured  piurt; 
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^.  Same. 

Where  the  plaintiff  has  testified  positively  that  he  is  still  suffering  pain, 
evidence  of  a  physician  that  he  complained  of  shooting  pains,  while  not 
compNetent  as  being  hearsay,  is  harmless,  as  it  will  be  presumed  that  the 
jury  in  rendering  a  verdict  for  plaintiff  believed  liis  testimony. 

•3.  Same— Pbbmaksngb  of  injuby. 

In  such  a  case' the  physician  may  be  allowed  to  testify  as  to  the  perma- 
nency of  the  injury,  although  the  same  was  not  alleged  in  the  pleadings. 

-4.  Samb^Damaobs. 

A  verdict  for  $300  for  an  injury  to  plaintiff's  eye  from  which  he  suf- 
fered pain  for  nearly  three  years,  is  not  excessive. 

Appeal  from  a  judgment  entered  herein  on  the  verdict  of  a 
jury  in  favor  of  the  plaintiff  on  the  6th  day  of  June,  1891,  for  the 
fluuri  of  $433.22,  and  from  an  order  made  herein  on  the  8th  day  of 
June,  1891,  denying  defendant's  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  while  a  passengei'  on  one  of  the  cars  of 
defendant's  road. 

The  complaint  alleges  in  substance  that  on  the  22d  day  of  Au- 
gust, 1888,  he  was  a  passenger  on  one  of  the  cars  of  defendant's 
road,  tben  in  the  care  of  defendant's  servants,  viz. :  a  conductor 
and  driver,  who  had  the  management  and  control  thereof:  that 
while  plaintiff  was  in  the  act  of  alighting  from  the  car  said 
defendant  and  its  servant,  the  driver,  so  carelessly  and  negli- 
gently managed  the  said  car  that  the  handle  of  the  brake  of 
Baid  car  forcibly  struck  the  plaintiff,  "  whereby  the  said  plaintiff 
was  gre^itly  injured,  to  wit:  *  *  *  Whpreby  said  eye  be- 
•came  closed,  and  for  several  weeks  remained  wholly  or  partly 
closed,  and  wholly  useless ;  and  that  by  reason  thereof  the  said 
plaintiff  suffered  irUense  pain^  and  is  still  suffering  pain,  and  for 
A  period  of  three  weeks  since  the  said  22d  day  of  August^  1888, 
was  sick  and  disabled  and  injured  in  health,  was  prevented  from 
attending  to  his  business,  and  was  subjected  to  expense  in  at- 
tempting to  cure  himself,  to  his  damage,  as  he  is  informed  and 
believes,  in  the  sum  of  five  hundred  dollars. 

**  Wherefore  plaintiff  demands  judgment  for  the  wrong  and  in- 
jury aforesaid,  and  that  it  pay  damages  to  plaintiff  to  the  amount 
of  five  hundred  dollars,  besid.es  costs  and  disbursements." 

Defendant  in  its  answer  admitting  its  incorporation,  denies 
upon  information  and  belief  that  i)laintiff  on  the  22d  day  of 
August,  1888,  received  any  injury,  etc.,  by,  through  or  on  ac- 
count of,  the  negligence  or  carelessness  of  the  defendant,  its 
agents  or  servants,  each,  every,  or  all  of  them. 

This  action  came  on  for  trial  before  the  court  and  a  jury  on  the 
4th  day  of  June,  1891,  and  the  jury  rendered  their  verdict  in 
iavor  of  the  plaintiff  in  the  sum  of  $300. 

Salomon^  Dulon  Jc  SuirOy  for  resp't ;  ffoadlet/,  Lauierbach  &  John- 
son,  for  app'lt 

McGowN,  J. — The  plaintiff,  in  his  complaint,  after  setting 
forth  the  injuries  sustained  by  liim,  states:  "That  by  reason 
thereof  the  said  plaintiff  suffered  intense  pain,  and  is  still  suffering 
4nien^c  pain^  and  for  a  period  of  three  weeks     *     *     *     was  sick 
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and  disabled  and  injured  in  health,  prevented  from  attending  to 
his  business,  and  subjected  to  expenses  in  attempting  to  cure 
himself.^' 

At  the  request  of  defendant's  counsel  the  trial  justice  charged 
the  jury  that, 

"  15.  If  the  jury  concludes  that  the  plaintiff  iak  entitled  to  re- 
cover, then  they  can  only  award  him  such  damages  as  will  com- 
pensate for  his  pain  and  suffering. 

"  16.  The  jury  can  award  him  nothing  for  his  expenses  for 
medical  attendance,  or  for  loss  in  his  business,  as  no  pecuniary 
damage  to  him  was  proved  from  those  sources,  and  stated  to  the 
jur^  that  there  was  no  evidence  showing  that  plaintiff  paid  doc- 
tor s  bills,  or  for  medicine,  or  that  his  time  was  valuable,  and 
that,  therefore,  they  could  not  "  render  a  verdict  for  any  money 
for  these  things,"  but  only  **for  the  pain  and  suffering  which  you 
believe  the  plaintiff  suffered  in  this  case,  in  case  you  believe  he 
is  entitled  to  a  verdipt  at  all,"  and  the  fair  presumption  is  that 
the  jury,  in  considering  their  verdict,  regarded  the  instructions  of 
the  court,  thus  leaving  as  the  only  question  of  damage  that  for 
pain  and  suffering. 

The  plaintiff  testified  "  that  he  suffered  pain  about  three  weels 
after  the  accident" 

The  following  questions  were  then  asked  plaintiff : 

Q.  After  the  expiration  of  those  three  weeks,  did  you  continue 
to  suffer  pain  ? 

Objected  to  on  the  ground  that  the  pleadings  refer  to  injuries 
within  a  specified*  time,  and  not  subsequent  to  three  weeks,  and 
also  on  the  ground  that  it  is  a  surprise  to  the  defendant  to  have 
such  evidence  offered. 

Question  allowed.     Defendant  excepts. 

A.  Yes,  sir. 

Q.  What  is  the  condition  of  your  eye  at  the  present  time? 

Objected  to  on  the  same  grounda 

Question  allowed.     Defendant  excepts. 

A.  I  have  always  got  pain  ;  *  *  *  I  have  pain  inside ;  as 
to  the  bone  surrounding  the  ejre,  I  have  pain  insida 

The  rulings  of  the  trial  justice,  we  thinlc,  were  correct,  as  when- 
ever the  boailv  or  mental  feelings  are  relevant,  declarations  of  the^ 
person  himself,  as  to  his  present  condition^  ills,  pains  and  symptoms, 
to  whomsoever  made,  are  competent  as  part  of  the  res  aesim;  and 
in  Curtis  v.  The  Rochester  &  Syracuse  R  R  Co,^  18  N.  Y.,  634,  it 
was  held  that 

"  The  damages  recoverable  for  bodily  pain  and  suffering  by  a 
person  injured  by  the  negligence  of  another,  are  not  limited  to 
that  incurred  before  the  trial,  but  extend  to  such  future  suffer- 
ing as  the  evidence  renders  it  reasonably  ceiiain  must  necessanly 
result  from  the  injury." 

During  the  examination  of  James  A.  Bailey,  a  witness  examined 
on  the  part  of  plaintiff  who  testified  that  he  was  a  physician,  knevr 
the  plaintiff,  recollected  seeing  him  about  two  years  or  more  ag<V 
that  he  came  to  him  for  an  injury  *  *  *  that  he  noticed  the 
condition  of  his  eye,  that  he  came  to  have  his  eye  attended  tOy 
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that  be  had  examined  the  eye  of  plaintiflE,  the  injured  eye, 
within  the  last  three  or  four  months,  the  question  was  asked  the 
witness: 

Q.  Will  you  state  what  the  present  condition  of  the  eye  is  ? 

Objected  to  on  the  grounds  that  the  pleadings  are  confined  to 
the  injuries  within  the  period  of  three  weeks  following  the  acci- 
dent Also  on^the  ground  that  the  evidence  is  a  surprise  to  the 
defendant 

Question  allowed.     Defendant  excepts. 

A.  As  far  as  I  can  judge,  there  is  nothing  to  be  seen  except 
the  scar,  btU  he  complains  of  pains  shooting  up. 

Defendants'  counsel  moves  to  strike  out  latter  part  of  answer  as 
irresponsive,  irrelevant  and  incompetent 

Motion  denied.  Defendant  excepts.  While  the  part  asked  to 
be  stricken  out,  viz.:  **  but  he  complains  of  pains  shooting  up," 
may  not  have  been  competent  evidence,  as  corroborative  of  plain- 
tiffs testimony  as  to  the  extent  of  his  pains,  as  being  hearsay, 
and  as  testifying  to  a  statement  made  by  plaintiff  three  years  after 
the  injury;  yet  considering  the  fact  that  plaintiff  had  testified 
positively  to  the  fact  that  he  was  "  still  suffering  pain,"  we  do  not 
think,  considering  the  fact  that  the  jury  rendered  their  verdict  in 
favor  of  the  plaintiff,  and  in  doing  so,  must  have  believed  the  tes- 
timony of  the  plaintiff,  that  the  admission  of  the  testimony  asked 
to  be  stricken  out  could  have  affected  the  minds  of  the  jury  in 
rendering  their  verdict 

The  exception  taken  to  the  ruling  of  the  trial  justice,  on  the 
question  asked  at  folio  61,  as  to  the  present  condition  of  plaint- 
iff's injured  eye,  we  do  not  think  well  taken,  for  the  reasons  here- 
inbefore stated. 

The  witness  was  then  asked  : 

Qp  Have  you  any  opinion  as  to  the  permanency  of  that 
injury? 

Objected  to  on  the  ground  that  it  is  not  pleaded,  and  it  is  in 
the  nature  of  a  special  damage  which  is  not  warranted  by  the 
pleadings. 

Question  allowed.     Defendant  excepts. 

A.  In  my  judgment,  from  the  nature  of  the  injury,  I  should 
judge  that  the  injury  was  permanent,  etc 

We  find  no  error  in  the  above  rulings  of  the  trial  justice.  See 
OuTtis  V.  The  Rodiesier,  etc,  R  R,  18  N.  Y.,  534,  above  cited. 
And  in  ElirgoU  v.  The  Mayor ^  96  N.  Y.,  264,  almost  precisely  the 
same  question  arose  as  to  the  admission  of  evidence  upon  the  trial 
under  the  pleading ;  the  evidepce  was  admitted  under  objection, 
and  the  objection  was  overruled. 

Earl,  Justice,  in  his  oninion,  says:  **K  defendant  desired  the 
complaint  to  be  more  dennite,  he  should  have  moved  to  have  it 
made  so,  or  for  a  bill  of  particulars." 

As  to  the  question  of  contributory  negligence  on  the  part  of 

the  plaintiff,  and  of  negligence  on  the  part  of  the  defendant,  the 

trial  justice  in  his  chai^  to  the  jury  stated  that  before  they  could 

Tender  a  verdict  in  favor  of  the  plaintiff  they  must  be  convinced 

St.  Rep.,  Vol.  XLIV.        98 
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hy  the  weight  of  evidence  that  the  injury  *  *  *  **  was- 
brought  about  solely  and  entirely  by  the  n^ligence  of  the  defend- 
ant, and  that  there  was  no  negligence  or  carelessness  on  the  part 
of  the  plaintiff  which  contributed  to  that  injury,"  and  also  fully 
and  fairly  charged  the  jury  in  his  charge  upon  the  question  of  con- 
tributory negligence  on  the  part  of  plaintiff,  and  ol  negligence  on 
the  part  of  the  defendant,  and  no  exception  was  taften  by  defend- 
ant's counsel  to  the  charge,  and  also  in  charging  the  requests  made 
by  defendant's  counsel  as  to  contributory  negligence,  and  n^li- 
gence  on  the  part  of  defendant 

We  have  carefully  considered  all  the  testimony  herein,  and  all 
the  exceptions  taken  by  defendant's  counsel,  and  find  no  error 
which  requires  a  reversal  of  the  judgment  herein. 

As  to  the  amount  of  the  vierdict  rendered,  considering  the  fact 
that  the  injury  complained  of  occurred  on  the  22d  day  of  August, 
1888,  and  that  the  plaintiff  still  suffered  pain  at  the  time  of  the^ 
trial  on  June  4,  1891,  and  for  a  period  of  nearly  three  years,  with- 
out considering  the  permanency  of  such  pain,  we  do  not  think  the 
verdict  rendered  excessive. 

Judgment  herein  and  order  appealed  from  must  therefore  be 
affirm^,  with  costs  to  the  respondent 

Van  Wyck,  J.,  concurs. 


John  Harmans  Fisher  et  al,  Resp'ts,  v.  George  H.  Molleb^ 

App'lt. 

{Oity  Court  of  New  York,  Oeneral  Term,  Filed  JMruary  8,  JS9i.) 

1.  EVTOENCB— 8TOCK8. 

In  an  action  by  stock  brokers  to  recover  the  loss  on  a  transaction  it  ap- 
peared that  they  had  represented  to  their  customer  thi^t  a  certain  price 
could  be  obtained  for  a  portion  of  the  stock,  and  he  thereupon  gave  them 
an  unlimited  order  in  writing  to  sell,  and  that  they  sold  a  portion  for  the 
price  named  and  the  balance  for  a  less  price.  Meld,  that  as  it  appeared 
that  the  whole  contract  was  not  reduced  to  writing  it  was  error  to  refuse 
to  allow  defendant  to  testify  that  he  verbally  limited  plaintiffs  to  sell  at 
the  price  named. 

2.  Same. 

Plaintiffs'  agent  who  had  the  interview  with  defendant  admitted  that 
the  latter  limited  plaintiffs'  right  to  sell  to  the  price  named  or  a  fraction 
thereof.    Held,  that  a  direction  of  a  verdict  for  plcdntiSs  was  erroneous. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs  for  1893.66,. 
rendered  by  a  jury  by  direction  of  the  court  after  trial,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  the  sum  of  $880.20,  with 
interest  from  November  19,  1890,  being  a  balance  claimed  to  be 
due  plaintiffs  upon  the  purchase  and  sale  of  certain  securities  for 
the  defendant's  account 

The  complaint  sets  forth  that  the  plaintiffs,  engaged  in  business 
as  stock  brokers  in  the  city  of  Baltimore,  purchased  for  the  de- 
fendant under  the  name  of  Moller  &  Co.,  at  his  request,  certain 
bonds  of  the  state  of  Maryland,  known  as  Maryland  three  sixty- 
fives  of  the  face  value  of  $16,225,  at  a  cost  of  $17,44a72,  the 
same  being  advanced  by  the  plaintiffs  on  said  bonds ;  they  agree- 
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ing  to  carry  the  same  for  the  defendant  at  his  risk  and  subject 
to  his  order,  and  for  which  the  defendant  agreed  to  pay  on 
demand. 

That  on  December  6,  1890,  the  defendant  requested  the  plaint- 
iffs to  sell  said  bonds,  agreeing  to  pay  any  loss  which  might  be 
incuri'ed  thereupon.  That  thereafter  and  at  the  earliest  possible 
moment  the  pl^ntiflEs  duly  sold  said  bonds  in  diflEerent  parcels  at 
highest  prices  obtainable  therefor,  resulting  in  a  loss  of  $880.21 
for  which  defendant  thereupon  became  liable,  and  which  he  agreed 
to  pay. 

The  answer  denies  all  the  material  allegations  of  the  complaint 
As  a  separate  defense  it  alleges  the  purchase  of  the  bonds 
substantially  as  set  forth  in  the  complaint,  but  further  alleges  that 
on  or  about  December  6,  1890,  upon  the  plaintife*  representation 
that  they  bad  an  offer  for  apportion  of  said  bonds  at  105,  the  defendant 
authorized  the  sale  of  said  bonds  by  a  certain  order,  in  which  no 
price  was  mentioned,  but  with  the  undei-standing  and  agreement 
that  said  plaintiffs  should  sell  as  many  of  these  as  they  could  at 
not  less  than  105,  or  at  a  small  fraction  below  that  amount,  and 
that  they  would  carry  on  the  remainder  for  a  reasonable  time 
thei-eafter,  unless  105  could  be  obtained  for  all  the  remainder  of 
said  bonds. 

That  relying  upon  such  understanding  the  order  to  sell  was 
given  only  on  conoition  that  such  bonds  should  be  sold  at  105  or 
a  small  fraction  below  that  amount 

That  in  violation  of  such  understanding  the  plaintiffs  sold  a 
few  of  said  bonds  at  105,  but  the  bulk  thereof  at  about  101,  of 
which  sale  defendant  had  no  notice. 

Leopold  WaUach,  for  app'lt ;  Strong  <k  Cadwaladerj  for  resp'ts. 

McQowN,  J. — The  defendant,  in  his  answer,  having  admitted 
the  purchase  of  the  bonds  by  plaintiffs  at  defendant's  request,  and 
also  the  price  paid  therefor,  and  ailing,  as  a  defense,  that  the 
order  to  sell  was  given  on  the  distinct  understanding  and  agree- 
ment that  the  bonds  should  not  be  sold  for  less  than  105,  or  a 
small  fraction  below  that  amount,  and  that  plaintiffs,  in  violation 
of  that  agreement  and  of  defendant's  instructions,  and  without 
notice  to  defendant,  sold  the  bonds  at  101,  thus  creating  the 
greater  part  of  the  loss,  leaves,  as  the  only  issues  to  be  passed 
upon,  what  was  the  agreement  between  the  plaintiffs  and  defend- 
ant as  to  the  sale  of  the  bonds  ?  Were  there  any  restrictions  as 
to  the  sale,  and  if  so,  was  a  definite  price  fixed  below  which  said 
stock  should  not  be  sold  without  defendant's  consent  ? 

John  D.  Howard,  a  witness  called  on  the  part  of  the  plaintiffs, 
testified  as  to  a  demand  for  payment  as  follows :  "  After  that,  date 
further  demand  for  payment,  I  think,  was  made  of  Mr.  Moller 
once  or  twice;  I  had  a  personal  interview  with  Mr.  Moller  after 
that,  on  the  9th  dav  of  December.  Bt  his  house  at  Kingsbridge, 
Highbridge,  New  York;  I  saw  Mr.  Moller;  Mr.  Moller  expressed 
great  regret  at  the  occurrence  of  any  di'ticulty;  said  that  ne  was 
very  much  obliged  to  Mr.  Fisher  for  his  kindness  in  not  pressing 
it  any  more  than  he  had  done ;  that  it  was  entirely  owing  to  sick- 


Digitized  by  VjOOQIC 


780  New  York  State  Reporter,  Vol.  44.  [CityCtN.T, 

ness  and  sickness  in  his  family  tiiat  it  had  not  been  takeu  up  long- 
ago  ;  I  asked  him  to  give  me  a  letter  authorizing  the  sale,  and  to 
make  a  deposit  with  our  correspondents  in  New  York,  covering^ 
the  amount  due  us  which  he  was  lacking  in  margin ;  at  that  inter- 
view  Mr.  Moller  gave  me  the  note  now  handed  me." 

Paper  referred  to  offered  in  evidenca  Received  and  marked 
"Plamtiffs*  Exhibits." 

Exhibit  B. 
Office  of  Moller  &  Co., 

Investment  Securities, 
11  Pine  Street 

New  YofeK,  December  6, 1890. 
Mess,  J.  H,  Fisher  <t  Son: 

Gentlemen.— You  have  our  authority  to  sell  $16,225  state  of 
Maryland  three  sixty-fives  bonds  which  you  purchased  for  us  and 
are  now  carrying.  As  soon  as  I  am  able  will  deposit  $500  with 
Messrs.  Hallgarten  &  Co.  to  cover  any  loss  you  may  make  on  it 
Should  there  be  any  balance  due  us  it  is  to  be  returned,  and 
we  are  to  pay  you  in  case  the  $500  does  not  cover  the  balance^ 
due  you. 

Very  resp'y, 

Moller  &  Co. 

Upon  cross-examination  he  stated :  "  Of  course  I  have  not 
given  the  entire  conversation  with  Mr.  Moller  on  the  9th  of  De- 
cember, at  Kingsbridge ;"  and  at  folio  57  the  following  question 
was  asked: 

Q.  "  Did  he  not  limit  your  right  to  sell  to  a  certain  price  equal 
to  105,  or  a  fraction  of  that  amount? 

A.  "Most  certainly  he  did" 

Defendant  testified  in  his  own  behalf: 

"  I  remember  this  transaction  of  Maryland  three  sixty-fives.  I 
don't  dispute  the  purchase  at  prices  that  have  been  given  here. 
I  remember  the  interview  with  Mr.  Howard,  the  last  witness,  oa 
the  9th  day  of  December.  Mr.  Howard  called  at  my  office,  I 
was  confined  at  home  by  sickness  on  that  date,  s\pd  said  they 
were  very  anxious  to  be  relieved  from  carrying  those^ 
bonds,  as  the  money  market  was  very  active  and  they  were^ 
maturing;  he  requested  that  I  give  them  permission  to  sell 
these  bonds  as  money  was  very  active  and  they  did  not  care 
to  carry  them  any  longer.  I  asked  him  what  the  market 
price  was.  He  sai^  105.  He  said  the  bonds  at  that  rate 
there  would  be  a  loss,  he  did  not  know  how  much,  whether 
$500,  more  or  less,  or  it  would  be  thereabout,  and  he  wanted  to 
know  if  I  would  make  a  deposit  of  that  amount  with  Hallganen 
&  Oa  to  cover  the  los&  I  told  him  I  had  no  means  at  home,  as  I 
was  confined  at  home,  to  know  what  the  loss  was,  and  that  when 
I  was  able  I  would  make  the  deposit  He  said  that  he  had  an 
order  from  some  lady  customer,  I  understand  him  a  lady  cus- 
tomer, for  the  amount  of  twelve  hundred  and  odd  dollars  of  bonds; 
that  they  would  not  force  the  balance  of  the  bonds  on  the  market 
but  would  sell  them  at  105,  or  near  as  they  could  get  on  it,  but- 
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would  not  make  any  more  loss  for  me  than  they  could  help.  I 
therefore  gave  him  an  order  to  sell  the  bonds  without  speciiying- 
any  limit,  as  my  relations  with  them  had  always  been  of  the^ 
pleasantest,  and  1  put  no  restriction  in  it 

**  Q.  What,  if  anything,  was  said  on  the  subject  of  price  at  which 
they  were  to  be  sold  ? 

**  Plaintiflfe'  counsel  objects. 

"  The  Court :  I  will  sustain  the  objection  because  the  proposed 
evidence  tends  to  vary  the  written  instructions  of  the  defendant 

"  Q.  What,  if  anything,  was  said  at  the  interview  between  you 
and  Mr.  Howard  as  to  the  price  at  which  those  securities  were  to 
be  sold  ? 

"  Plaintiffs*  counsel  objects  on  the  ground  that  the  interview  has 
resulted  in  a  written  order  which  speaks  for  itself. 

"  Objection  sustained.     Defendant  excepts. 

"  Defendant  rests. 

"  Plaintiffs'  counsel :  I  ask  your  Honor  to  direct  a  verdict  for 
the  plaintiff  for  the  full  amount. 

"  Defendant's  counsel :  I  ask  your  honor  to  submit  the  question) 
to  the  jury." 

By  direction  of  the  court  the  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $893.56. 

Defendant's  counsel  excepts  to  the  direction,  and  to  the  refusal 
of  the  court  to  allow  the  case  to  go  to  the  jury. 

The  witness  Howard  testified  as  to  what  took  place  at  his  inter- 
view with  defendant  on  December  9th,  and  statea  that  he  had  not 
given  the  entire  conversation,  and  that  defendant  at  that  interview 
limited  plaintiffs*  right  to  sell  to  a  price  equal  to  105,  or  a  fraction 
of  that  amount  Tne  defendant  also  testified  as  to  what  was  said 
at  that  interview,  and  that  a  price  was  mentioned  at  that  tima 
It  does  not  appear  that  either  of  the  witnesses  testified  as  to  the 
whole  of  the  conversation  at  the  two  interviewa 

Considering  the  testimony  above  referred  to,  and  the  fact  that 
the  authority  to  sell  (Ex.  B.)  hereinbefore  referred  to,  was  silent 
as  to  the  price  at  which  said  bonds  should  be  sold,  we  think  it 
was  an  error  on  the  part  of  the  trial  justice  in  refusing  to  allow 
the  evidence  sought  to  be  obtained  by  the  two  questions  above 
referred  to. 

Such  evidence  if  admitted  would  not  have  had  a  tendency  to- 
vary  or  contradict  the  written  instrument  (Ex.  B.),  but  might 
have  assisted  the  jury  in  determining  what  was  the  real  intention. 
of  the  defenQant  in  authorizing  the  sale. 

The  law  is  well  settled  that  where  part  only  of  a  verbal  con- 
tract is  reduced  to  writing,  parol  prooi  of  the  rest  of  the  contract 
is  competent 

In  Routledge  v.  Worthington  Co.,  119  N.  Y.,  592  and  595 ;  30 
St  Rep.,  195,  Gray,  Justice,  in  his  opinion  says :  "  In  the  exclu- 
sion of  evidence  to  show  that  the  plaintiffs  on  their  part  agreed  to 
reduce  the  trade-price  of  the  books  which  the  defendant  bad 
aCTeed  to  purchase,  the  learned  trial  judge  committed  an  .error 
which  is  fatal  to  this  judgment 

^  The  instrument  upon  which  plaintiffs  seek  to  chaige  the  de- 
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fendant  with  liability  to  thetn  resulted  from  a  previous  agree- 
ment between  the  parties  for  the  sale  and  purchase  of  these  set  of 
Dickens*  sheets. 

"  Some  arrangement  had  been  agreed  upon  between  them  respect- 
ing the  transaction,  and  subsequently,  in  consequence  of  a  request 
on  behalf  of  the  plaintiffs  for  a  formal  order,  this  writing  was 
«ent  to  them  by  defendant 

**  There  is  no  doubt  or  dispute  as  to  its  sufficiency  to  charge  the 
defendant ;  but  it  represented  only  a  part  of  the  whole  contract 

"  Its  execution  is  not  denied,  but  the  aefendant's  claim  and  allega- 
tion were  that  the  plaintiffs,  at  the  time  the  contract  W!as  entered 
into,  engaged  to  do  something  on  their  part,  and  have  failed  to 
keep  their  agreement 

"  The  defendant's  undertaking  is  shown  by  the  writing  signed 
by  it,  but  the  plaintiffs'  lay  wholly  in  parol     ♦    *     * 

"The  defendant  is  concluded  prima  facte  as  to  its  promises  in 
writing,  but  whether  the  plainti&  promised  something  more  than 
«an  be  inferred  from  that  writing,  and  which  may  constitute  a 
separate  undertaking  leading  to  the  defendant's  oroer,  and  what 
they  did  at  the  interview  when  the  bargain  was  arranged,  must  be 
shown  by  a  resort  to  the  conversation. 

"The  testimony  which  the  defendant  sought  to  elicit  bore  upon 
the  transaction,  and  was  offered  with  a  view  of  proving  what  tnen 
was  said  and  done  about  the  matter  of  a  sale." 

We  think  that  the  exceptions  taken  by  defendant's  counsel  at 
folios  64,  65  and  66  were  well  taken,  as  appears  herein. 

The  face  value  of  the  bonds  was $16,225  00 

'The  cost  price  of  the  bonds  was 17,448  00 

Premium  equal  to  about  Tf  per  cent $1,263  00 

The  evidence  on  behalf  of  plaintiffs  given  by  the  witness  who 
had  personal  charge  of  the  transaction  is  as  follows : 

"  I  told  Mr.  Moller  (the  defendant)  I  knew  I  could  get  an  or- 
der for  a  small  portion  of  the  bonds  at  105. 

"Q.  Did  you  not  tell  him  that  you  could  sell  some  at  105? 

"A.  I  told  him  that  we  can  sell  a  small  lot,  mentioning  the  ac- 
tual amount 

"  Q.  What  was  said  by  Mr.  Moller  in  regard  to  selling  the  rest? 

"A.  Simply  gave  me  a  letter ;  nothing  more  was  said. 

"  Q.  Did  he  not  limit  your  riglit  to  sell  to  a  price  equal  to  105, 
or  a  fraction  of  that  amount?     A.  Most  certainly  he  did." 

This  testimony,  we  think,  shows  that  plaintiffs  had  no  right  to 
sell  the  bonds  at  about  102  1-8,  when  they  were  limited  to  106  or 
a  fraction  of  that  amount,  for  if  he  lost  $880,  the  average  selling 
price  obtained  by  him  was  only  about  102  1-8. 

Thus  the  conclusion  must  be  reached  that  a  verdict  for  $880 
should  not  have  been  directed  for  plaintiffs  against  the  defendant's 
objection,  and  that  a  judgment  entered  upon  such  a  verdict  so 
directed  should  be  reversed,  and  a  new  trial  granted. 

For  the  reasons  hereinbefore  stated,  the  judgment  and  order 
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appealed  from  must  be  revei'sed,  and  a  new  trial  ordered,  with, 
costs  to  the  appellant  to  abide  the  event 
Van  Wyck,  J.,  concurs. 

Hyman  Schnitzer,  Resp't,  v.  Sabina  E.  Husted  et  al^  Applta. 

{City  Court  of  New  York,  General  Term,  Filed  March  10, 1892,) 

Bills  AND  notes — Usury — ^Estoppel. 

To  estop  parties  to  a  note  their  representations  in  respect  to  its  consider- 
ation and  validity  must  be  outside  the  face  of  the  note.  If  such  statements 
appear  in  the  note,  they  will  fall  with  the  instrument  because  of  the 
statute  of  usiu-y,  which  would  annul  the  instrument. 

Appeal  from  a  judgment  entered  upon  a  verdict  in  favor  of 
plaintiflE. 

David  Leventriity  for  resp't ;  Howard  Y,  Stillman^  for  app^lts. 

Van  Wyck,  J. — This  is  an  action  upon  two  promissory  notes 
made  in  1889  by  the  defendant,  Sabina  E.  Husted,  to  the  order  of 
and  endorsed  by  her  husband,  the  other  defendant,  and  by  him 
transferred  to  plaintifiE  before  maturity.  In  the  body  of  each  note, 
above  the  maker's  signature,  is  contained  the  following  statement : 
"  And  it  is  hereby  agreed  that  this  note  shall  be  chargeable  ta 
my  separate  estate,  which  has  received  the  benefit  thereof ;  value 
received."  The  defense  was  usury,  and  the  conditions  under 
which  it  was  transferred  to  plaintiff  bv  the  payee  husband  are  in 
dispute;  the  plaintiff  contending  that  the  payee  represented  to  him 
that  they  were  made  by  his  wife,  endorsed  by  him  and  delivered 
to  workmen  for  labor  performed  on  the  New  England  Hotel  in 
the  Bowery,  which  was  a  part  of  her  separate  estate,  and  that  he 
wanted  them  discounted  for  these  workmen,  and  plaintiff  testified 
that  he  paid  to  the  husband  in  cash  the  full  face  thereof,  less  the 
legal  interest;  while  the  husband  payee  testifies  that  he  made  na 
such  statements,  but  merely  asked  plaintiff  to  discount  his  wife's 
notes,  which  plaintiff  did,  receiving  interest  at  the  rate  of  twenty- 
four  per  cent  per  annum,  and  that  neither  his  wife  nor  her  sepa- 
rate estate  received  any  consideration  or  benefit  from  him,  tha 
noted  or  their  proceeds 

Thus  it  became  necessary  for  the  juiy  to  determine  the  follow- 
ing disputed  questions  of  fact :  Whether  the  maker  or  her  sepa- 
rate estate  had  received  the  benefit  of  the  notes,  or  their  proceeds,. 
and  if  the  jury  answered  this  afiirmatively,  then  the  veraict  must 
have  been  for  plaintiff ;  but  if  in  the  negative,  then  they  would 
be  called  upon  to  determine  whether  the  plaintiff  had  been  paid 
such  unlawful  interest,  and  if  they  had  determined  that  he  had 
not,  still  their  verdict  should  have  been  for  him ;  but  if  they 
should  have  concluded  that  he  had  received  such  unlawful  inter- 
est, then  the  verdict  should  have  been  for  defendants,  provided 
that  neither  the  maker  nor  her  separate  estate  had  received  such 
benefit  as  aforesaid  It  has  been  held  that  a  wife  who  makes  a 
note  to  the  order  of  her  husband,  without  consideration,  is  liable- 
to  one  who  purchases  it  for  its  face  value  before  maturity  from 
the  husband,  on  the  theory  that  the  note  not  being  a  valid  con- 
tract as  between  the  husband  and  wife,  no  contract,  therefore^ 


Digitized  by  VjOOQIC 


78i  New  York  State  Reporter,  Vol.  44.  [CityCtKY. 

springs  into*  existence  until  the  purchaser  for  full  value  becomes 
the  holder  of  the  paper,'  and  then  the  contract  runs  directly 
irom  the  wife,  maker,  to  such  holder,  and  hence  comes  within  the 
first  section  of  the  act  of  1884,  and  not  within  the  exception  of 
§  2,  which  provides  that  the  act  shall  not  apply  to  any  contract 
that  shall  be  made  between  husband  and  wife.  Bovoery  NalBk  v. 
JSniffen,  7  N.  Y.  Supp.,  620 ;  S.  C,  27  St  Rep.,  10 ;  and  this  case 
is  followed  in  Queem  Co.  Bank  v.  Leavitt^  31  id.,  195 ;  S.  C,  10 
If.  Y.  Supp.,  193. 

But  it  has  not  been,  nor  can  it  be,  held  that  a  note  mode  under 
«uch  conditions  can  have  any  validity  in  the  hands  of  one  who 
purchases  it  from  such  payee  husband  for  enough  less  than  its 
face  value  as  to  give  the  purchaser  more  than  legal  interest  The 
jecord  of  the  case  now  under  consideration  shows  as  follows: 

"  Plaintiffs  counsel :  I  ask  your  honor  to  charge  the  jury  that 
if  the  maker  of  the  note,  Mra  Husted,  had  received  the  benefit  of 
that  note  befoi-e  she  delivered  it,  that  then  and  thereafter  tlie 
Dote  could  be  sold  at  any  rate,  and  it  would  not  be  usury,"  and 
the  court  so  charged 

^  Remembering  these  words  in  the  notes,  "  and  it  is  hereby  agreed 
that  this  note  shall  be  chargjsable  to  my  separate  estate,  wnicu  has 
received  the  benefit  thereof,  value  received,"  it  would  seem  that 
the  court  erred  in  charging  the  jury  as  follows :  "  I  charge  that 
whenever  these  words  appear  in  a  promissory  note  of  a  married 
woman,  that  she  was  estopped  from  denying  the  words  or  their 
legal  effect,"  which  means  tnat  this  wife  defendant  was  estopped 
from  denying  that  her  separate  estate  had  received  the  benefit 
of  the  notes,  or  that  the  notes  were  not  given  for  value  re- 
<;eived.  Such  is  not  the  rule  of  law  under  the  doctrine  of 
estoppel.  In  Mechanics'  Bank  v.  K  T  it  T.E.  R  R  Cb.,  13  N.Y., 
638,  Judce  Comstock  writing  says :  "  But  to  say  that  he  is 
■estopped  by  the  instrument  itself  simply  because  he  has  made 
it,  and  a  third  party  has  dealt  with  it,^  is  only  asserting  in 
another  form  that  fraud,  mistake,  duress,  illegality  or  want  of 
consideration  is  no  defense."  Mrs.  Husted,  the  maker,  had  the 
right  to  deny  that  her  separate  estate  had  received  the  benefit 
of  the  notes,  and  that  they  were  given  by  her  for  value  re- 
ceived, and  if  the  jury  believed  her  denial,  she  was  entitled  to 
a  verdict,  if  plaintiff  had  deducted  more  than  lawful  interest 
from  the  purchase  price  of  the  notes,  for  tlien  the  transac- 
tion would  be  a  usurious  loan  of  money,  for  the  plaintiff 
could  not  purchase  notes  which  had  no  owner;  in  other  words, 
which  had  no  legal  existence  until  they  came  to  his  hands.  If 
the  very  words  of  a  contract  are  to  m  taken  as  a  representa- 
tion which  estops  the  party  who  makes  the  obligation  from 
interposing  a  defense  inconsistent  with  that  representation,  then 
all  contracts  must  be  deemed  valid  which  appear  to  be  so  on 
their  face,  and  not  only  usury,  but  duress  and  fraud,  can  no 
longer  be  alleged.     Clark  v.  SUson,  22  N.  Y.,  812. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 

Ehrlich,  Ch.  J.,  concurs. 
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Ell  WOOD  S.  Hand,  Resp't,  v.  The  Society  for  Savings  op 
Cleveland,  Applt 

(City  Court  of  New  York,  General  Term,  Filed  March  10,  189t,) 

1.  Appeal— Case. 

If  the  case  omits  the  statement  that  it  contains  all  the  evidence,  no  ques- 
tions of  fact  will  be  reviewed,  but  only  questions  of  law. 

"2.   JUBISDICTION— FOBKIGN  CORPORATIONS. 

The  city  court  of  New  York  has  jurisdiction  of  actions  by  residente  or 
domestic  corporations  against  foreign  corporations  for  every  cause  of  ac- 
tion over  viThich  it  has  iurisdiction  against  residents  or  domestic  corpora- 
tions. This  broad  jurisdiction  was  not  possessed  under  §  427  of  the  old 
Code,  but  was  acquired  under  §  1780  of  the  new  Code. 

-3.   PlBADIKO — SUFFIGIENCT  OP  COMPLAINT— FOREIGN  CORPORATIONS. 

In  an  action  brought,  for  breach  of  a  contract  made  without  this  state 
against  a  foreign  corporation  the  plaintiff  need  not  allege  his  residence. 

4.  Sams. 

A  complaint  which  sets  forth  in  full  such  contract,  not  under  seal,  and 
alleges  that  the  same  was  made  and  executed  by  defendant  is  good,  even 
though  the  contract  does  not  recite  that  it  is  made  by  defendant  and  is 
simply  signed  "  S.  H.  Mather,  Prest./'  for  imdersuch  pleading  it  may  be 
shown  that  the  person  so  signinjg  is  the  president  of  defendant  and 
executed  the  same  with  the  authority  of  and  for  the  defendant  corpora- 
tion. 

Appeal  from  judgment  entered  on  a  verdict  for  plaintiff  and 
from  an  order  denying  defendant's  motion  to  vacate  an  attachr 
ment 

Clias,  DeHart  Brower,  for  resp^t ;  W.  M.  Saffordy  for  app'lt 

Van  Wyck,  J. — ^This  action  is  for  the  recovery  of  damages  for 
breach  of  a  contract  made  at  Cleveland,  Oliio.  The  complaint 
«ets  out  in  full  the  contract,  which  does  not  recite  that  it  was  made 
by  the  defendant  corporation  and  is  signed  simply  "  S.  H.  Mather, 
Prest."  Nowhere  in  the  appeal  book  is  found  a  statement  that  it 
contains  all  of  the  evidence,  and  our  appellate  authority,  follow- 
ing Aldridge  v.  Aldridge,  120  N.  Y.,  616 ;  81  St  Rep.,"  948,  has 
held  in  Chflln  v.  Flack,  36  St  Rep.,  728,  Judge  Pryor  writing, 
that  if  the  case  omits  the  statement  that  it  contains  all  the  evj- 
dence,  then  that  they  are  precluded  from  inquiring  into  the  facts 
by  the  presumption,  in  support  of  the  judgment,  that  the  proof 
was  sufficient  to  carry  the  case  to  the  jury  and  to  warrant  the 
verdict 

This  general  term  in  obedience  to  the  rule  of  practice  as  laid 
down  in  the  Aldridge  case  will  not  consider  or  discuss  the  facts,  in 
the  absence  of  such  a  statement 

The  court  of  appeals  in  the  Aldridge  case  says :  "  This  rule 
does  not  exist  in  the  Code,  but  is  so  well  established  that  a  re- 
spondent may  rely  upon  it  And  after  a  case  has  been  made  in  a 
manner  appropriate  only  for  a  review  of  questions  of  law,  to  re- 
verse a  judgment  upon  the  facts  would  be  an  injustice  to  the  re- 
f^pondent,  who  has  a  right  to  rely  upon  the  court  enforcing  the 
rule  it  has  announced  for  the  guiciance  of  litiganta" 
St.  Rep.,  Vol.  XLIV.        99 
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Hence  we  must  assume  that  every  fact  was  proved  on  the  trial 
which  was  necessary  to  justify  the  verdict,  and  shall  now  consider 
only  q^uestions  of  law  which  are  up  for  review. 

Appellant's  objection  to  the  complaint  for  its  insufficiency  w as- 
raised  at  trial  and  such  objection  was  then  properly  impressed  upon 
the  record,  and  the  same  will  now  be  considered  as  if  a  demurrer 
to  the  complaint  upon  the  grounds  of  want  of  jurisdiction,  and 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
First,  as  to  jurisdiction. 

At  common  law  in  the  absence  of  a  statute,  corporations  organ- 
ized under  the  laws  of  one  state  could  not  be  sued  .in  the  courts 
of  another  state.  This  was  upon  the  theory  that  they  were  arti- 
ficial beings  having  no  existence  or  being  beyond  the  jurisdiction 
creating  them.  Of  course  this  did  not  apply  where  the  action  was 
in  the  nature  of  an  action  in  rem.  However  statutes  were  passed, 
giving  certain  courts  under  certain  circumstances  jurisaietion 
against  foreign  corporations,  and  such  is  §  427  of  the  old  Code,  whick 
gave  the  supreme  court  and  the  superior  and  court  of  common 
pleas  of  New  York  city  jurisdiction  of  actions  by  a  resident 
against  foreign  corporations  for  any  cause  of  action,  and  under 
§  1780  of  the  new  Code  this  jurisdiction  is  extended  to  the  city- 
court  of  New  York,  but  before  this  the  marine  couit  and  the  ciiy 
court  of  New  York  had  jurisdiction  over  foreign  corporations  as- 
to  some  causes  of  action.  In  the  absence  of  any  allegation  ii> 
the  complaint  that  the  plaintiflE  is  a  non-resident  of  the  state,  and 
therefore  disqualified  to  sue  a  foreign  corporation  by  reason  of 
§  1780  of  the  Code,  such  non-residency  will  not  be  assumed  in 
support  of  a  demurrer  on  the  ground  of  want  of  plaintiff's  ca- 
pacity to  sua     Leslie  v.  Lorillard^  18  W.  Dig.,  288. 

Now,  as  to  whether  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  defendant's  contention  is,  that  as^ 
the  complaint  sets  forth  in  full  a  contract  which  did  not  recite 
that  the  defendant  made  it,  and  was  simplv  signed  **  S.  H  Mather, 
Prest,"  therefore  the  allegation  that  defendant  made  and  executed 
the  contract  was  not  enough,  but  that  it  should  have  been  further 
alleged  that  S.  H.  Mather  was  the  president  of  defendant  and  had 
executed  the  same  by  authority  of  and  for  defendant  Where  a 
contract  is  in  writing  or  by  parol  (not  under  seal),  in  the  name  of 
the  agent  and  within  his  authority,  the  principal  can  enforce  the 
same,  and  is  liable  thereon ;  but  a  different  rule  prevails  as  ta 
sealed  instruments.  NicoU  v.  Burke,  78  N.  Y.,  6o0.  The  con^* 
tract  set  out  in  the  complaint  was  not  under  seal,  and  the  allega- 
tion that  the  defendant  made  and  executed  the  contract,  when  it 
appears  to  have  been  signed  by  another  party,  necessarily  includes 
the  allegation  that  such  other  party  was  duly  authorized  to  make 
the  contract  in  behalf  of  the  defendant,  and  under  it  proof  can  be 
given,  and  would  be  requisite,  to  establish  that  it  was,  in  fact,  the 
contract  of  the  defendant,  by  proving  the  authority  of  "S.  H. 
Mather,  Prest,  "  to  make  the  contract  in  defendant's  behalf.  Moore 
V.  McClure,  8  Hun,  557. 

He  who  acts  through  another  acts  himself,  and  an  allegation 
that  he  acts' Iiimself  is  good  pleading  where  he  acts  through 
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4inother,  and  permits  of  proof  of  the  authority  of  the  latter.  It  is 
conceded  that  the  same  questions  are  involved  in  the  considera- 
tion of  the  appeal  from  the  order  refusing  to  vacate  the  attachment 

The  judgment  and  order  appealed  from  are  affirmed,  with  costs, 

Ehblioh,  Ch.  J.,  and  Fitzsimons,  J.,  concur. 


Ebenezer  T.  Baker,  Resp't,  v.  D.  Edgar  Codding  et  aL,  App'lta 

(City  CouHofNew  York,  General  Term,  Filed  Mardi  10,  1892,) 

Statute  of  frauds — Contracts  not  to  be  pbrformbd  within  a  tbab. 
An  oral  contract  of  employment,  iDvalid  by  the  statute  of  frauds, 
because  by  its  terms  it  is  not  to  be  performed  within  one  year  from  the 
making  thereof,  is  not  taken  out  of  the  statute  by  part  performance. 

Appeal  from  judgment  entered  on  a  verdict  for  plaintiff. 
Oeo,  Oarlton,  for  resp't ;  John  R  A.  MuUally,  for  app'lts. 

Van  Wyck,  J. — The  plaintiff  admits,  and  his  reply  to  defend- 
ants' letter  (plaintiffs  exhibit  B.)and  their  reply  to  hiiu  (plaintiffs 
exhibit  C.)  clearly  show  that  up  to  the  time  when  he  visited  de- 
fendants at  Attleboro  no  contract  of  employment  had  been  agreed 
upon  between  him  and  them.  The  plaintiff  testifies  that  the  visit 
was  the  last  of  November,  1889,  and  that  on  that  occasion  he  and 
defendants  entered  into  an  oral  contract,  by  which  they  agreed  to 
employ  him  as  salesman  for  the  term  of  one  year  from  the  middle 
of  December  next  and  his  employment  to  terminate  the  middle  of 
December,  1890. 

He  further  testified,  that  he  was  unjustifiably  discharged  from 
such  employment  on  March  5,  1890,  and  his  action  is  to  recover 
•damages  sustained  by  him  b^  reason  of  such  breach.  The  con- 
tract, as  testified  to  by  plaintiff  himself,  is  certainly  rendered  void 
by  the  Statute  of  Frauds,  which  provides  that  **  every  agreement 
that  by  its  terms  is  not  to  be  performed  within  one  year  from 
the  making  thereof"  shall  be  void,  unless  in  writing,  etc.,  and 
the  record  shows  that  defendants'  motion  to  dismiss  the  com- 
plaint on  the  ground  that  the  contract  was  oral,  and  not  by  its 
terms  to  be  performed  within  a  year  from  the  making  thereof, 
•was  duly  made  and  exception  taken  to  its  denial,  and  so  this 
ruling  is  properly  up  for  review. 

The  fact  that  plaintiff  entered  upon  his  employment  in  Decem- 
ber and  performed  under  the  contract  until  the  following  March 
cannot  avail  him,  for  part  performance  within  the  year  cannot 
help  his  case,  and  to  hold  that  part  performance  will  take  the 
case  out  of  the  statute  would  be  a  nullification  of  the  statute. 
Wa/d  V.  Barnum,  ll6  N.  Y.,  98 ;  26  St.  Rep.,  457.  Plaintiff's 
<jounsel  insists  that  "defendants'  answer  neither  sets  up  the 
statute  nor  denies  the  contract,"  and  if  this  contention  was  justi- 
fieil  by  the  allegations  and  denials  of  the  answer  an  affirmance  of 
the  judgment  would  follow,  for  under  such  conditions  the  rule  is 
that  if  defendants  admit  the  contract,  and  do  not  plead  the  statute 
of  frauds,  or  insist  upon  it  in  their  answer,  they  are  deemed  to 
Lave  renounced  the  benefit  of  it  Df(fff/  v.  O'DonovaUj  46  N.Y., 
223.     Ilowcver,  this  rule  cannot  be  invoked  in  aid  of  the  plain- 
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tiff  in  the  case  at  bar,  for  the  second  and  third  paragraphs  of  the- 
complaint  allege  a  contract  which  by  its  terms  is  not  to  be  per- 
formed in  a  year,  and  plaintiff's  part  performance  thereunder^ 
while  the  first  paraffrapn  of  the  answer  specifically  denies  the 
allegations  contained  in  the  second  and  third  paragraphs  of  the 
complaint,  and  although  the  fourth  paragraph  of  tne  answer 
alleges  the  making  of  another  and  different  contract  of  employ- 
ment with  the  plaintiff,  which  by  its  terms  would  be  enforceable 
by  action,  even  though  made  by  word  of  mouth,  still  the  plaintiff 
was  put  to  his  proof  of  his  alleged  contract  on  defendants'  specific 
denial  thereof,  and  hence  it  was  not  necessary  for  defendants  to 
plead  the  statute  in  order  to  enable  them  to  avail  themselves  of 
its  benefit;  but  this  they  could  and  did  do,  as  soon  as  it  appeared 
by  plaintiff's  own  testimony  that  the  contract  was  not,  by  its 
terms,  to  be  performed  within  one  year  from  the  making  thereof^ 
as  alleged  in  the  complaint,  and  that  it  was  not  in  writing. 

This  judgment  must  be  revei-sed  and  plaintiff's  complaint  dis- 
missed, with  costs  and  costs  of  appeal,  and  judgment  ordered  for 
the  defendants.  * 

Ehrlich,  Ch.  J.,  concurs. 


The  State  Bank  of  Rock  Valley,  Resp*t,  v.  Wallace  C. 
Andrews,  App'lt 

{Oity  Court  of  New  York,  General  Term,  Filed  March  10,  189B,) 

MAi}UFACTURiNOtfOMPAiaK&— Liability  of  DmBCTORs. 

The  liability  of  the  directors  of  a  raanufacturing  company  for  its  debts 
is  an  original^ne/ and  is  Joint  and  several.  Efforts  to  collect  from  the 
company  isfnot  a  condition  precedent,  and  a  single  director  or  the  entire 
board  may  be  sued. 

Appeal  from  judgment  directed  in  faavor  of  plaintiff  oa 
demurrer. 

Javi^  W.  Halves  J  for  applt;  M.  P.  Staffbrdj  for  resp*t 

Ehrlich,  Ch.  J. — The  facts  allied  are  admitted  by  the  de- 
murrer,  and  under  the  liability  there  chained  "every  director 
shall  be  personally  liable  for  all  debts  incurred  by  the  corpora- 
tion, etc.,  to  an  amount  not  exceeding  $6,000." 

Under  this  provision  the  director  becomes  an  original  debtor 
under  a  contract  liability.  Coming  v.  McCullougk,  1  N.  Y.,  47, 
61 ;  Harger  v.  Same,  2  Denio,  119;  Mossy.  Same,  7  Barb.,  279, 
295  ;  Wiles  v.  Suydam,  64  N.  Y.,  173  ;  Merchanis'  Bank  v.  JBUss, 
36  id.,  414. 

Efforts  to  collect  from  the  company  is  not  a  condition  prece- 
dent Miller  v.  WJiite,  50  N.  Y.,  141 ;  JRorke  v.  Thomas,  56  id., 
565 ;  Esmond  v.  BuUard,  16  Hun,  65 ;  McHarg  v.  Eastman^  7 
Bob.,  137. 

The  liability  is  joint  and  several,  and  a  single  director  or  the 
entire  board  may  be  sued,  Bank  of  Poughkeepsie  v,  Ihbotson^  24 
Wend.,  473 ;  Weeks  v.  Love,  50  N.  Y.,  570 ;  BartleU  v.  Drew,  57 
id.,  587 ;  Roiich  v.  Duckworth,  95  id.,  399,  and  the  remedy  may  be 
invoked  by  a  single  creditor.      Wiles  v.  Suydam,  10  Hun,  678.;. 


Digitized  by  VjOOQIC 


CitjCtN.Y.]  Claffy  v.  Farrow  et  at  789 

Weeks  v.  Love,  50  N.  Y.,  568;  BartleU  v.  Di^ew,  57  id.,  587  ; 
Soach  V.  Duckworth,  supra. 

These  principles  applied  to  similai*  acts  are  alike  applicable 
here. 

The  creditor  was  not  obliged  to  go  into  equity. 

The  common  law  remedy  is  suracient  for  his  purpose. 

The  defendant  might,  perhaps,  invoke  equitable  relief  if  he 
needed  it,  or  might  plead  in  defense  that  he  had  discharged  other 
liabilities  up  to  the  statutory  limit  of  $5,000. 

Upon  the  pleadings,  the  judgment  was  properly  directed  iu 
favor  of  the  plaintiflf  and  must  be  aflBrmed,  with  costs. 

Van  Wyck  and  Fitzsimons,  JJ.,  concur. 


John  Claffy,  Resp't,  v.  Edward  S.  Farrow  et  at,  App'lta 
(Oity  Court  of  New  York,  General  Term,   FOed  March  10, 1892,) 

1.  Bills  and  notes— Proof  op  tttlb. 

a  iudgment  roll  entered  upon  default  against  subsequent  endoniers  of  a 
note  18  not  admissible  against  a  prior  endorser  to  show  title  to  the  note  in 

Slaintiff .   The  proper  wav  to  prove  title  by  endorsement  denied  is  by  offer- 
ig  note  with  proof  of  the  genuineness  of  the  signatures  of  the  endorsers. 

2.  Same. 

When  the  maker  or  endorser  of  a  note  has  shown  that  the  note  was  ob- 
tained from  him  by  duress,  or  that  he  was  defrauded  of  it,  the.  plaintiff 
should  be  required  to  show  under  what  circumstances  and  for  what  value 
he  became  the  holder. 

Appeal  from  judgment  entered  on  verdict  directed  by  the 
court  against  defendant  Farrow. 

Nichob  <k  Bacon,  for  app'lts ;  Kellogg,  Hose  A  Smith,  for  resp't 

Van  Wyck,  J. — This  action  is  upon  a  promissory  note  made 
by  the  defendant,  Worth,  to  the  order  of  defendant^  Farrow,  who 
endorsed  the  same  payable  to  the  order  of  the  defendant,  Barnegat 
Co.,  by  whom  it  was  endorsed,  as  well  as  by  the  defendant.  New 
York  Improvement  Co.,  and  the  plaintiflf  claimed  to  have  subse- 
quently acquired  the  same  before  maturity  and  for  value.  It 
appears  that  the  two  defendant  corporations  were  duly  served 
with  the  summons  herein  in  March,  1891 ;  that  the  Improvement 
Co.  failed  to  plead ;  that  the  Barnegat  Co.,  although  answering, 
suffered  an  inquest  to  be  taken  against  it ;  and  that  thereupon  on 
April  18,  1891,  a  judgment  was  entered  against  them  by  default 
The  defendant.  Farrow,  who  was  served  October  13,  was  the  only 
defendant  who  appeared  at  the  trial,  which  was  had  on  December 
18,  and  which  resulted  in  a  verdict  being  directed  by  the  court  in 
favor  of  plaintiff  for  the  full  amount  of  note  and  interest  Every 
allegation  of  the  complaint,  except  as  to  the  incorporation  of  the 
two  defendant  corporations,  w;is  put  at  issue  by  the  answer  of 
Farrow,  which  also  set  up  an  aflBrmative  defense.  At  the  trial 
plaintiff  offered  in  evidence  this  judgment-roll,  filed  on  April  18 
in  this  case  against  these  two  defendant  corporations,  "as  to  the 
title  to  this  note,  which  comes  through  them.  The  other  side  de- 
nies that  we  are  the  owners  of  the  note,  "  and  it  was  admitted 
against  the  objection  of  counsel  for  Farrow,  the  only  defendant 
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defending,  and  exception  was  taken.  This  was  error,  for  the 
proper  way  to  prove  title  by  endorsement  denied  is  by  offering 
the  note  with  proof  of  the  genuineness  of  the  signatures  of  the 
endorsers.  Plaintiff's  counsel  contends  that  this  was  harmless 
error,  because  the  note  was  subsequently  offered  in  evidence  and 
purported  to  be  regularly  endorsed  by  aH'of  these  defendant^ 
and  as  he  contends  was  admitted  without  objection  although  an 
exception  appears  to  have  been  taken  to  its  admission  durinff  a 
colloquy  between  the  court  and  defendant's  counsel  had  at  that 
very  moment,  and  at  the  close  of  which  plaintiff's  counsel  imme- 
diately moved  to  dismiss  on  the  ground  "  that  there  was  no  evi- 
dence that  the  title  to  the  note  is  in  this  plaintiff." 

It  does  seem  that  although  this  exception  may  not  be  strictly 
regular,  yet,  viewed  in  the  light  of  this  mutual  discourse  between 
the  court  and  counsel  as  appears  by  the  record,  it  should  be 
deemed  available  to  defendant  in  so  far  as  to  have  required  proof 
of  the  genuineness  of  the  endorsement  of  the  Barnegat  Company 
as  appearing  on  the  note,  for,  as  already  said,  the  judgment  roll 
did  not  prove  the  genuineness  of  the  same.  The  genuineness  of 
this  endoi-sement  was  material,  for  it  must  be  remembered  that 
defendant  Farrow,  the  payee,  had  endorsed  the  note  payable  to 
the  order  of  the  Barnegat  Company,  which  precluded  ttie  passing 
of  title  thereof  by  delivery  alone  and  required  the  endoi-sement  of 
that  company  in  order  to  permit  of  plaintiff  acquiring  title  thereta 
However,  there  is  another  and  furtner  reason  why  this  judgment 
should  be  reversed  The  plaintiff  neither  gave  nor  offered  any 
aflBrmative  proof  of  the  bonajides  of  his  holding  of  the  note,  but 
the  plaintiff,  assuming  that  the  note  and  the  endorsements  were 
properly  proven  and  in  evidence,  simply  relied  upon  the  legal 
presumption  raised  thereby.  Of  course,  upon  the  production  in 
court  of  a  note,  with  endorsement  properlj  proven,  the  presump- 
tion of  law  is  raised  not  only  that  tne  plaintiff  is  the  holaer  of  it, 
but  that  he  was  the  holder  thereof  before  maturity  and  for  full 
value,  but  this  presumption  is  overcome  by  proof  on  behalf  of  a 
defendant  that  the  note  has  been  diverted  from  the  purpose  for 
which  it  was  delivered,  or  that  it  was  obtained  from  the  defend- 
ant by  fraud  or  theft 

A  witness  for  defendant  Farrow  was  allowed  to  testify,  without 
objection  from  plaintiff,  as  follows:  "I  am  the  partner  of  Mr. 
Farrow  in  the  banking  business ;  I  remember  bis  giving  this  note 
to  me ;  it  was  some  time  in  September,  1890 ;  1  had  it  with  a 
number  of  others  in  my  desk,  at  No.  40  Wall  street.  New  York  ; 
I  never  parted  with  possession  of  it ;  it  was  stolen  from  my  pos- 
session ;  I  never  parted  with  title  to  it ;  after  the  note  was  stolen 
from  mv  desk,  the  next  I  heard  of  it  was  this  gentleman,  who  in- 
troduced himself  as  Mr.  Claffy  (the  plaintiff),  came  to  our  office, 
No.  40  "Wall  street,  and  a^ked  me  about  the  note,  and  I  served 
notice  upon  liira  that  the  note  was  stolen  from  me;  that  the 
parties  that  endorsed  it  never  received  any  value  for  it  whatever, 
and  he  was  not  entitled  to  it;  that  was  after  he  purchased  the 
note,  but  before  maturity." 

The  defendant  had  testified  that  the  last  he  saw  of  the  note  was 
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when  he  handed  it  to  his  partner,  and  he  was  asked  by  his  counsel 
this  question  :  "  Did  it  ever  pass  out  of  your  personal  possession 
later.  "  Objected  to.  Objection  sustained.  Exception.''  This 
evidence  on  behalf  of  defendant  certainly  put  the  plaintijff  to 
affirmative  proof  of  the  bona  fides  of  his  holding.  The  rule  as  to 
the  shifting  of  the  burden  of  proof  under  such  circumstances  is 
aptly  stjxted  by  Judge  Rapallo  in  First  National  Bank  v.  Greeny 
43  N.  Y.,  300,  as  follows:  **  A  plaintiff  suing  upon  a  negotiable 
note  or  bill  purchased  before  maturity  is  presumed,  in  the  first  in- 
stance, to  be  a  bona  fide  holder.  But,  when  the  maker  has  shown 
that  the  note  was  obtained  from  him  under  duress,  or  that  he  was 
defrauded  of  it,  the  plaintiff  will  then  be  required  to  show  under 
what  circumstances  and  for  what  value  he  became  the  holder. 
The  reason  for  this  rule,  given  in  the  later  English  cases,  is  that 
*  where  there  is  a  fraud  the  presumption  is  that  he  who  is  guilty 
will  part  with  the  note  for  the  purpose  of  enabling  some  third 
party  to  recover  upon  it,  and  such  presumption  operates  against 
the  holder,  and  it  devolves  upon  him  to  show  that  he  gave  value 
for  it'  "  This  rule  applies  with  equal  force  in  favor  of  a  payee 
who  endorsed  the  note  payable  to  the  order  of  a  particular  person, 
as  did  the  defendant  in  this  action,  and  therefore  the  plaintiff  could 
not  simply  rely  upon  the  presumption  arising  from  tne  production 
of  the  note,  but  was  called  upon  *'  to  show  under  what  circum- 
stances and  for  what  value  he  became  the  holder,"  which,  how- 
ever, he  failed  to  do,  and  hence  it  was  error  to  direct  a  verdict  in 
his  favor. 

The  judgment  is  reversed  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event 

FiTZSiMONS,  J.,  concura 

Samuel  Pyne,  Adm'r,  Resp't,  v.  The   National  Steamship 
Co.,  Limited,  App'lt 

(City  Court  of  New  York,  General  Term,  Filed  March  10,  189i.) 

Coera— Depositions  of  plaintiff. 

The  expense  of  taking  the  testimony  of  the  original  plaintiff  during  a 
dangerous  Ulness,  which  testimony  was  necessary  to  enable  her  ad- 
ministrator to  recover,  may  be  allowed  as  a  disbursement  on  taxation  of 
costs. 

Appeal  from  order  retaxing  costs. 

John  Chetwood,  for  applt :  Richards  <t  Brown,  for  resp't 

FrrzsiMONS,  J. — This  is  an  appeal  from  an  order  retaxing  costs. 

This  action  is  for  value  of  goods  lost  by  defendant,  owned  by 
Mary  Pyne,  who  commenced  the  action.  During  its  pendency  she 
became  dangerously  ill ;  her  testimony  was  absolutely  necessary 
in  her  behalf  to  enable  her  administrator  to  recover  judgment 
herein. 

Because  of  her  said  illness  a  commission  was  issued  to  take  her 
testimony,  which  was  done.  Subsequently  and  before  the  trial  slie 
died  from  said  sickness,  and  her  testimony  taken  under  the  com- 
mission was  used  upon  the  trial,  by  her  administrator,  the 
present  plaintifiL 
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The  special  term  justice  allowed  as  an  item  of  plaintiffs  ex- 
penses the  sura  of  twenty-five  dollars,  the  amount  paid  the  com- 
missioner who  took  said  Mary  Pyne*s  testimony,  and  from  such 
order  this  appeal  is  taken. 

Under  the  circumstances  the  allowance  of  said  item  was  proper. 
As  mentioned,  her  testimony  was  essential  to  plaintiffs  success : 
without  it  judgment  could  not  have  been  rendered  for  plaintiflL 

The  testimony  was  not  taken  to  suit  plaintiffs  convenience, 
but  because  it  was  absolutely  necessary  to  do  so  and  in  the 
manner  in  which  it  was  done;  no  other  course  could  have  been 
pursued. 

Order  appealed  from  affirmed,  with  costa 

Ehrlich,  CL  J.,  and  Van  Wyck,  J.,  concur. 


Julius  K  Mosheim  el  aL,  App'lts,  v.  Charles  Pawn  et  at, 

Resp'ts. 

(City  Court  of  New  York,  General  Term,  Filed  Mareh  10,  189t,) 

Bill  op  pabticdlarb. 

The  power  to  order  a  bill  of  particulars  should  be  exercised  in  further- 
ance of  justice,  and  no  person  should  be  required  to  do  that  which 
it  is  impossible  for  him  to  do,  under  penalty  of  having  his  pleading 
i^cken  out. 

Appeal  from  order  requiring  plaintife  to  furnish  a  bill  of 
particulars. 

F,  Bien^  for  app*lts ;  D.  McMahon^  for  resp'ts, 

Ehrlich,  Ch.  J. — The  authority  of  the  court  to  order  a  bill  of 
particulars  and  to  determine  its  extent  is  not  questioned. 

But  the  power  should  be  exercised  in  furtherance  of  justice, 
and  no  person  should  be  required  to  do  that  which  it  is  impossible 
for  him  to  do,  under  penalty  of  having  his  pleading  stricken  out 
Ammidon  v.  Cmtury  R  Co.,  39  St  Eep.,  850 ;  14  Supp.,  768. 

Some  of  the  things  the  court  below  has  ordered  the  plaintiffs  to 
do  they  swear  they  cannot  do,  and  their  reasons  why  are  given. 

The  excuse  seems  satisfactory.  The  order  appealed  from  should 
be  modified  by  affirming  the  order,  in  so  mr  as  it  directs  the 
plaintiffs  to  give  to  the  defendants  the  specific  dates  showing  the 
year,  month  and  day  when  the  payments  were  made,  the  separate 
amounts  paid  aggregating  $6,840.88,  and  to  furnish  an  account  of 
the  lot  numbers,  the  goods  sold  and  the  amounts  realized  at  the 
auction  sale. 

In  other  respects  the  order  appealed  from  will  be  reversed, 
without  costs. 

Van  Wyck  and  Fitzsimons,  JJ.,  concur. 


Jeannie  T.  Hard  et  oi,  Adm^rs,  Resp'ts,  v.  Leurekdus  B. 
Ashley  et  al,  ImpFd,  App'lts. 

{Supreme  Court,  Oener<il  Term,  Fifth  Department,  Filed  AprU  IS,  189i,) 

1.  EvTOBNCE — Declaration  of  deceased— Ettoence  of  fbaud. 

A  mere  declaration  of  a  deceased  person  that  he  had  perpetrated  a 
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fraud,  unsupported  by  direct  evidence,  is  not  competent  to  establish  the 
fact  of  fraud,  so  as  to  avoid  for  fraud  in  its  inception  a  wijtten  obligation 
sued  upon  by  his  personal  representatives. 

2.  Sahb. 

The  declaration  of  a  deceased  party  to  a  written  instrument,  made  to  a 
third  person  prior  to  the  execution  of  the  instrument,  and  offered  to  be 
proved  at  the  trial  for  the  purpose  of  impeaching  and  annulliug  that  in- 
strument for  the  fraud  of  the  deceased,  but  which  was  not  communicated 
to  the  other  parties,  is  but  hearsay  evidence,  and  when  standing  alone  is 
incompetent  to  destroy  the  validity  of  the  writing. 

8.  ▲TTOBNRY  AMD  CLIENT — PbIYILBGED  CQMMUMICATIOIII — WhAT  IB  NOT. 

Where  two  or  more  persons  consult  an  at|x)mey  for  their  mutual  benefit, 
the  conversation  between  them  in  his  presence  is  not  a  privileged  com- 
munication under  §  885  of  the  Code. 

Appeal  by  the  defendants,  Leurendus  B.  Ashley  and  Susan  M. 
Ashley,  his  wife,  from  a  judgment  entered  in  Monroe  county,  on 
the  12th  day  of  September,  1891,  on  the  report  of  a  referee ;  and 
also,  from  an  orler  of  the  Monroe  special  term  granting  to  the 
plaintiffs  an  additional  allowance  of  costs,  under  §  8258  of  the 
Code  of  Civ.  Pro. 

P.  M.  French^  for  applts ;   W,  A,  Sutherland^  for  resp'ts. 

Macomber,  J. — This  action  was  brought  to  obtain  an  account- 
ing by  the  executor  of  the  last  will  of  Isaac  Ashley,  deceased ; 
and  for  the  payment  of  such  moneys  to  the  plaihtifEs  as  adminis- 
trators, eta,  as  were  bequeathed  to  their  intestate,  William  M. 
Ashley,  by  the  will  of  Isaac  Ashley,  and  such  other  sums  com- 
ing from  such  estate  by  virtue  of  a  written  agreement  bearing 
date  the  26th  day  of  May,  1884,  made  between  the  plaintiff? 
intestate,  William  M.  Ashley,  and  the  appellants,  which  was  exe- 
cuted in  settlement  of  a  contest  before  tne  surrogate  of  Monroe 
county  over  the  probate  of  the  will  of  Isaac  Ashley. 

William  M.  Ashley,  deceased,  Leurendus  B.  Ashley  and  Susan 
M.  Ashley  the  appellants,  were  legatees  and  devisees  under  the 
will  of  Isaac  Asnley ;  but  the  share  of  the  decedent's  estate  go- 
ing to  William  M.  Ashley,  under  the  will,  was  small  compared 
with  that  going  to  the  appellants.  Objections  were  made  to  the 
probate  of  the  will  in  benalf  of  William  B.  Ashley,  and  others, 
and  a  controversy  in  respect  thereto  had  been  carried  on  for 
sometime  in  the  surrogate's  court  when,  at  the  date  named,  these 
parties  entered  into  an  agreement,  by  which  William  M.  Ashley 
was  to  be  paid  by  the  executor  of  Isaac  Ashley's  will  the  sum 
of  $20,000  out  of  the  first  moneys  received  from  the  estate,  and 
by  which  there  was  to  be  divided  between  William  M.  Ashley 
the  one-half  part,  and  Leurendus  B.  Ashley  and  Susan  M.  Ashley 
the  other  half  part  of  all  other  money  or  property  which  should 
be  realized  by  them  or  either  of  them  from  the  estate  of  Isaac 
Ashley,  after  paying  all  costs  and  expenses  of  acquiring  such 
money  or  property. 

As  the  result  of  the  above  agreement,  further  contest  over  the 

Srobate  of  the  will  of  Isaac  Ashley  was  withdrawn  by  William 
L  Ashley  and  the  will  was  admitted  to  probata     Soon  thereafter 
William  M.  Ashley  died  intestate;  and  thereupon  the  appellants, 
St.  Rep.,  Vol.  XLIV.        100  ^  rr 
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Leurendus  ^B.  Ashley  and  Susan  M.  Ashley,  repudiating  this 
written  agreement,  claimed  that  the  executor  of  the  estate  of 
Isaac  Ashley  should  distribute  the  property  in  his  hands  accord- 
ing to  the  terms  of  the  will,  and  not  in  accordance  witli  the  agree- 
ment which  they  had  entered  into.  Hence^  the  bringing  of  this 
actioQ  for  an  accounting  and  for  distribution  of  the  estate  as 
above  stated;  and  it  is  defended  by  the  appellants  upon  the 
ground  that  the  contract  in  auestion  was  procured  from  them  by 
the  fraud,  false  and  fraudulent  representations  of  William  M. 
Ashley. 

On  the  former  trial  of  this  action,  for  the  purpose  of  proving 
such  false  representations,  Leurendus  B.  Ashley  and  Susan  M. 
Ashley  were  each  called  as  a  witness  by  the  other,  and  each  testi- 
fied to  overhearing  a  conversation  between  the  decedent  and  the 
other,  and  each  was  asked  to  give  the  conversation.  That  evi- 
dence was  then  objected  to,  but  was  received  by  consent  of  the 
parties,  subject  to  a  motion  to  strike  it  out  The  contemplated 
motion,  however,  to  strike  out  the  evidence  was  not  mada 
Leurendus  B.  Ashley  and  Susan  M.  Ashley  were,  respectively, 
asked  if  they  believed  and  relied  upon  such  representations,  the 
evidence  of  which  had  already  been  given  by  them  and  which 
stood  in  the  case.  This  was  objected  to  and  excluded,  and  an 
exception  was  taken.  The  court  of  appeals  decided  such  ruling 
to  be  error,  and  granted  a  new  trial,  holding  that  inasmuch  as 
the  testimony  calling  out  facts  given  by  these  witnesses  had  been 
allowed  to  stand  in  the  case,  the  additional  testimony  as  to  their 
reliance  upon  such  representations  should  have  been  allowed  to  be 
proved,  and  to  have  its  usual  and  natural  weight  in  the  case,  and 
that  it  was  not  within  the  prohibition  of  §  829  of  the  Code  of 
Civil  Procedure.  Hard  v.  Ashky,  117  N.  Y.,  606;  28  St 
Eep.,  60L 

The  question  now  presented,  however,  in  respect  to  the  matters 
embraced  in  this  appeal,  is  quite  different  from  that  fonnerly^ 
under  review  in  the  court  of  appeals.  Upon  this  trial  the  evi- 
dence of  these  witnesses  in  r^ect  to  each  overhearing  declara- 
tions made  to  the  other  by  William  M.  Ashley,  deceased,  was 
objected  to  and  excluded.  That  this  evidence  was  properly 
excluded  can   admit   of  no   doubt     The  contract  between   the 

})arties  was  joint  and  not  several.  The  representations  were  set 
orth  in  the  answer  as  made  to  the  appellants  by  William  M. 
Ashley.  No  allegation  is  contained  in  the  answer  that  the  rep- 
resentations, whatever  they  were,  were  made  separately  to  the 
appellanta 

On  the  contrary,  the  allegation  is  that  the  representations  were 
made  to  them,  and  the  evidence  in  substance  shows,  so  far  as  it 
was  permitted  to  go,  that  any  declarations  uttered  by  the  deceased, 
William  M.  Ashlev,  not  only  concerned  the  joint  rights  of  these 
two  appellants  under  the  will  of  Isaac  Ashley,  but  were  mainly- 
made  to  them  when  together ;  and  whatever  was  offered  to  be 
proved  affected  the  pecuniary  interest  of  each  one  of  them.  In 
these  circumstances,  the  evidence  was  clearly  incompetent  under 
§  829  of  the  Code  of  Civil  Procedure,  which  excludes,  among 
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other  things,  the  testimony  of  a  party  to  an  action,  concerning 
declarations  and  transactions  occurring  between  such  party  and 
the  deceased,  as  against  the  personal  representatives  of  the  latter. 
MaUerof  Will  of  Dunham,  121  N.  Y.,  575;  81  St.  Eep.,  858; 
Erwin  v.  Erwin,  6i  Hun,  166 ;  S.  C,  26  St  Rep.,  759 ;  Matter 
of  Will  of  Bartholick,  35  id.,  730. 

If  the  above  conclusion  is  correct,  there  follows,  as  a  necessary 
corollary  thereto,  the  further  conclusion  that  the  other  testimony 
offered  to  be  given  by  these  witnesses,  namely,  that  they  relied  upon 
the  representations  which  a  witness  by  the  name  of  Turner  testified 
had  been  made  to  him  by  William  M.  Ashley,  was  also  correctly 
excluded.  Turner  was  permitted  to  testify,  in  substance,  that  Wil- 
liam M.  Ashley  said  to" him  sometime  prior  to  the  actual  execu- 
tion of  the  contract,  that  if  Leurendus  and  his  wife  should  ask 
him  (the  witness)  if  certain  persons  had  agreed  to  release  their 
shares  in  the  residuary  estate  of  Isaac  Ashley,  that  Turner  should 
tell  them  that  they  had  ;  and  that  thereupon  William  M.  Ashley 
added :  **  I  have  already  told  them  so.  There  was  no  other 
proof  of  the  representation  made  by  William  M.  Ashley.  Nor 
was  there  any  evidence  that  the  witness  Turner  communicated  . 
to  the  appellants  what  William  M.  Ashley  had  said  to  him.  On 
the  contrary  Turner  testified,  that  he  did  not  disclose  such  state- 
ment to  them.  Consequently,  the  question  put  to  the  appellants, 
whether  they  believed  and  relied  upon  the  statement  made  by 
William  M.  to  Turner,  was  properly  rejected,  because  an  affirma- 
tive answer  thereto  would  necessarily  involve,  if  truthfully  made, 
the  further  fact  that  such  representation  had .  actually  been  made 
by  William  M.  Ashley  to  them.  This,  as  it  appears  to  us,  was  a 
sufficient  reason  for  the  rejection  of  such  testimony. 

But  there  is  a  more  radical  objection  to  the  testimony  of 
Turner ;  and  that  is,  that  the  whole  of  it  relating  to  this  matter 
of  the  representations  made  by  William  M.  Asnley  is,  at  best, 
but  hearsay  evidence,  and  for  that  reason  not  sufficient,  standing 
alone,  to  destroy  this  written  and  sealed  instrument 

In  order  to  avoid  the  terms  of  the  written  contract  in  question, 
it  was  necessary  for  the  appellants  to  show  affirmatively  that  their 
signatures  were  obtained  to  it  through  the  fraud  and  misrepre- 
sentations of  William  M.  Ashley.  The  testimony  to  the  eflect 
that  William  M.  Ashley  admitted  that  he  had  made  such  repre- 
sentations to  the  defendants  is  not  evidence  of  that  fact  in  an  ac- 
tion brought  upon  that  instrument  by  his  personal  representatives. 
The  evidence  of  an  admission  by  a  deceased  that  he  had  com- 
mitted a  fraud  would  be  competent  to  be  given  in  corroboration 
of  other  and  direct  evidence  of  such  fraud.  But  proof  that  the 
fraud  was  actually  perpetrated  must  in  some  manner  be  shown. 
A  mere  declaration  of  a  deceased  person  given  in  evidence  that  he 
had  perpetrated  a  fraud,  unsupported  by  direct  evidence,  is  not 
competent  to  establish  the  fact  of  fraud,  so  as'  to  avoid  for  fraud 
in  its  inception  a  written  obligation  sued  upon  by  his  personal 
representatives.  The  declaration  of  a  deceased  party  to  a  written 
instrument,  made  to  a  third  person  prior  to  the  execution  of  the 
instrument,  and  offered  to  be  proved  at  the  trial  for  the  purpose 
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of  impeaching  and  annalling  that  instrument  for  the  fraud  of  the 
deceased,  but  which  was  not  communicated  by  tbe  witness  to  the 
other  parties,  is  but  hearsay  evidence,  and  that  too  of  an  extremely 
dangerous  character,  and  when  standing  alone,  and  not  merely  in 
aid  of  direct  evidence,  is  incompetent  to  destroy  the  validity  of 
the  writing. 

Another  ground  of  error  ui^ed  upon  our  attention  relates  to 
the  final  rejection  by  the  learned  referee  of  the  testimony  of  the 
appellant,  Leurendus  B.  Ashley,  who  was  called  to  give  his  ver- 
sion of  a  conversation  which  occurred  between  himself  and  Wil- 
liam M.  Ashlev  at  the  office  and  house  of  Alfred  Ely,  an  attor- 
ney at  law.  Mr.  Ely  was  permitted  to  give  his  testimony  under 
objection  and  exception  b^  appellants*  counsel.  It  is  claimed  that 
this  conversation  was  a  privil^ed  communication  within  §  835  of 
the  Code  of  Civil  Procedure,  which  prohibits  the  disclosure  by  an 
attorney  of  anv  communication  maae  by  his  client  to  him,  or  his 
advice  given  thereon  in  the  course  of  his  professional  emplovment 
Irrespective  of  the  question  of  the  admissibility  of  Mr.  Ely  s  testi- 
mony, it  seems  to  oe  now  established  by  many  decisions  that 
where  a  disinterested  person  has  given  his  version  of  a  transaction 
between  a  deceased  person  and  a  party  to  the  action,  the  bar 
raised  by  the  statute,  §  829  of  the  Code  of  Civ.  Pro.,  is  not  re- 
moved so  as  to  permit  the  party  interested  in  the  action  to  give 
his  version  of  the  same  transaction.  Ward  v.  PlaiOy  23  Hun, 
402 ;  Pinj^^  v.  Orih,  88  N.  Y.,  447 ;  ifcKenna  v.  Bolger^  49  Hun, 
259 ;  17  St  Rep.,  102 ;  Riitenhouse  v.  Orevelina,  38  id.,  280. 

It  is  also  urged  by  the  counsel  for  the  appellants,  that  the  judg- 
ment should  be  reversed  for  the  error  in  receiving  Mr.  Ely*s  testi- 
mony upon  the  ground  that  it  was  privileged  under  §  835  of  the 
Code  as  above  mentioned.  But  the  case  shows  that  Mr.  Ely 
was  not  the  attorney  for  Leurendus  B.  Ashley.  William  M. 
Ashley  and  Leurendus  B.  Ashley  went  to  Mr.  iHy  after  the  exe- 
cution of  the  written  agreement,  and  talked  together  with  him  in 
reference  to  certain  matters  pertaining  to  the  estate.  So  far  as 
appears,  they  were  equally  interested  in  the  subjects  discussed  in 
the  presence  of  the  attorney  and  in  the  advice  which  was  given. 
In  these  circumstances,  the  testimony  given  by  Mr.  Ely  was  not 
privileged  within  the  authority  of  Burlburtv,  nurlhurt^  128  N.  Y., 
420 ;  S.  C,  40  St  Rep.,  436.  It  has  generally  been  held,  as  is 
shown  by  the  opinion  in  the  last  entitled  case,  that  the  privil^e 
secured  by  this  statute,  and  by  the  former  common  law  rule  of 
evidence,  does  not  apply  to  a  case  where  two  or  more  person3  con- 
sult an  attorney  for  their  mutual  benefit,  and  it  cannot  be  in- 
voked in  any  litigation  which  may  thereafter  arise  between  such 
persons.     See  the  cases  cited  in  the  opinion  of  Earl,  J. 

In  respect  to  the  observance  by  William  M.  Ashley  of  the 
terms  of  the  agreement  by  which  he  was  to  abandon  further  con- 
test of  the  probate  of  the  will,  we  fully  agree  with  the  decision 
of  the  learned  referee,  who  finds  not  only  that  there  was  a 
serious  and  protracted  contest  over  such  probate,  but  that 
William  M.  Ashley,  after  the  agreement,  abandoned  such  contest 
and  the  will  was  afterwards  admitted  to  probate.     If  the  ruling? 
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of  the  referee  in  respect  to  the  testimony  above  considered  were 
<5orrect,  there  was  realhr  no  evidence  of  any  false  representations 
made  by  William  il  Ashley,  and,  consequently,  there  was 
a  failure  on  the  part  of  the  defendants  to  establish  the  defense 
set  up  in  their  answer. 

The  order  of  the  special  term  granting  the  plaintiffs  motion  for 
an  additional  allowance  of  costs  under  §  3263  of  the  Code  of 
Civil  Procedure  seems  to  have  been  well  supported  by  the  aflB- 
davits  used  upon  the  motion  and  should  be  affirmed.  The  sub- 
ject matter  involved  was  the  enhanced  share  of  William  M.  Ash- 
ley in  Isaac  Ashley's  estate,,  which  was  obtained  through  the 
agreement  between  him  and  these  appellants.  While  it  is  true 
that  the  appellants  are  not  required  personally  to  pay  over  this 
additional  amount  of  property  to  the  plaintiflte,  yet  the  judgment 
requiring  the  executor  of  Isaac  Ashley  so  to  pay  the  money  to 
the  plaintiflEs  rather  than  to  these  appellants,  establishes  the 
amount  in  controversy.  This  litigation  has  been  caused  solely 
by  the  unsuccessful  defense  set  up  by  the  appellants,  and  it 
:seems  to  be  right  that  under  the  circumstances  they  should  be 
required  to  pay  the  costs,  rather  tlian  that  they  should  be  charged 
4ipon  the  estate  represented  by  the  executor  of  Isaac  Ashley. 

Judgment  and  order  appealed  from  affirnaed,  with  costs. 

D WIGHT,  P.  J.,  and  Lewis,  J.,  concur. 


M.  Le  Frone  Merriman,  Resp't,  v.  The  Keystone  Mutual 
Benefit  Association,  App'lt 

(Supreme  C(mrt,  General  Term,  Fffih  DepartmeiU,  Filed  April  IS,  1899.) 

1.    BbNEPFT   societies  ~  ReQUFREMKNT     of     notice   of   MOBTUART   A88B8»- 
MBNT. 

A  notice  flent  to  an  insured  by  a  mutual  benefit  Insurance  association 
stated  that  tbe  mortuary  assessment  due  should  be  paid  "within  thirty 
days  from  date  of  notice,  otherwise  your  policy  will  be  forfeited/'  The 
notice  failed  to  reach  the  insured  until  after  the  thirty  days  had  expired; 
he  then  sent  the  amount  due,  wliich  the  association  refused  to  accept  and 
declared  the  policy  forfeited.  Held,  that  the  notice  was  insufficient  under 
chapter  341  of  the  Laws  of  1870,  as  amended,  in  that  it  failed  to  notify 
the  insured  that  all  payments  made  would  become  forfeited,  and  failed  to 
notify  him  that  the  policy  would  be  void. 

18.  Same— Proof  of  keceipt. 

In  the  absence  of  proof  of  a  contract  making  the  mailing  of  a  notice 
for  a  mortuary  assessment  of  the  same  force  and  effect  as  the  mailing  of  a 
notice  for  a  premium,  the  insurance  company  must  make  common  law 
proof  of  the  receipt  of  the  notice  before  a  forfeiture  of  a  policy  can  be 
legally  claimed. 

Appeal  by  the  defendant  from  a  judgment  entered  in  Steuben 
county  April  11,  1891,  upon  the  report  of  a  referee. 

Oeorge  T,  Spencer^  for  app^lt ;  Daniel  L,  Benton^  for  resp't 

Macomber,  J. — The  plaintiff  brings  thit^  action  as  assignee  of  a 
policy  of  insurance,  which  was  issued  to  one  Seth  H.  Merriman 
oy  the  defendant  on  the  26th  day  of  February,  1881.  On  the 
last  named  day»  the  defendant,  in  consideration  of  the  sum  of  $9.25 
paid  to  it  by  S?tli  H.  Merriman,  delivered  its  policy  to  the  latter 
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on  his  life,  by  which,  in  consideration  of  such  sum  and  of  the  an- 
nual payment  of  $6.25  for  the  next  succeeding  four  years,  and 
thereafter  the  further  sum  of  $3.25,  annually,  for  five  yeai-s,  together 
with  the  payment  of  mortality  assessments  according  to  the  charter 
and  by-laws  of  the  defendant,  the  latter  promised  to  pay  to  said 
Merriman  in  nine  years  from  date  of  said  policy,  or  ninety  days 
after  his  death,  if  death  occurred  prior  thereto,  to  his  executors, 
administrators  or  assigns,  the  sum  of  $1,000.  The  insured  paid 
to  the  defendant  all  the  sums  required  to  be  paid  by  the  terms  of 
the  policy,  including  mortality  assessments  upon  saicl  policy,  from 
the  issuing  thereof  to  the  2d  day  of  January,  1888. 

A  loss  by  death  having  occurred  to  the  com  pan  v  prior  to  Jan-^ 
uary  2,  1888,  an  assessment  was  duly  made  upon  iierriman  and 
others ;  and  Merriman's  pro  rata  amount  thei'eof  was  $1.98.  On 
that  day,  to  wit,  the  2d  day  of  January,  1888,  the  defendant  mailed 
the  printed  notice  of  such  death  and  of  the  cause  thereof  with 
such  assessment,  which  notice  required  the  insured  to  remit  to  the 
office  of  the  defendant,  by  draft,  postal  order  or  check,  or  pay  to 
its  authorized  collecting  agent  such  assessment  within  thirty  days 
from  the  date  of  said  notice,  and  that  otherwise  the  policy  would 
be  forfeited.  This  notice,  as  the  evidence  shows,  and  as  the 
learned  referee  has  found,  did  not  reach  the  assured  until  the  7th 
day  of  February,  1888,  owing  to  some  unexplained  derangement 
of  the  mail  at  Hornellsville,  N.  Y.  Immediately  on  the  actual 
receipt  of  the  notice  Merriman  sent  the  proper  sum  of  money  for 
that  assessment,  and  for  another  one  of  wnich  he  had  been  no- 
tified by  mail  February  1,  1888.  But  the  defendant  refused  to 
receive  such  payment,  and  insisted  that  the  policy  was  forfeited, 
and  that  the  company  was  no  longer  bound  by  the  terms  thereof. 
On  the  26th  day  of  January,  1888,  the  defendant  sent  to  Merri- 
man by  mail  a  notice  that  his  annual  premium  upon  the  policy  of 
$3.26  would  be  payable  on  the  26th  day  of  February,  1888. 

On  the  1st  day  of  February,  1888,  the  defendant  notified  Mer- 
riman  by  mail  of  the  death  of  another  member  of  the  association 
and  of  an  assessment  against  him  therefor  of  $1.98,  with  direc- 
tions to  forward  the  same,  as  in  former  notices.  The  notice  of 
January  2,  1888,  to  pay  the  mortuary  assessment  contained  the 
statement  that  the  assessment  would  fall  due  on  the  1st  day  of 
February,  1888. 

The  learned  referee  has  held,  in  a  very  interesting  opinion 
delivered  by  him,  that  the  fact  that  the  defendant  mailed  the 
second  mortuary  notice  on  February  1,  1888,  was  either  a  waiver 
of  the  forfeiture,  which  had  been  worked  by  the  failure  actually 
to  pay  the  assessment  of  January  2nd,  or  that  it  was  at  least 
a  waiver  of  the  company's  notice  to  the  insured  that  it  would 
insist  upon  such  forfeiture.  While  it  seems  to  us  that  the  com- 
pany, on  the  1st  day  of  February,  1888,  knowing  that  the  insured 
had  all  of  that  day  in  which  to  pay  the  assesment  of  January  2nd, 
was  not  obliged  to  wait  to  see  if  thei'e  was  a  failure  in  making  such 
payment ;  but  might  proceed  with  its  ordinary  and  customary  busi- 
ness on  the  assumption  that  the  assured  would  fulfill  his  part  of 
the  contract ;  yet  we  are  not  disposed  to  overrule  the  views  of  the 
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referee  in  this  particalar,  as  we  think  that  there  are  other  grounds 
upon  which  the  affirmance  of  the  judgment  may  be  rested  with- 
out now  passing  upon  this  one. 

The  statute,  chap.  341  of  the  Laws  of  1876,  as  amended  bj 
chap.  321  of  the  Laws  of  1877,  requires,  among  other  things,  the 
following:  '* Such  notice  shall  further  state  that  unless  the  said 
premium  or  interest  then  due  shall  be  paid  to  the  company  or  to 
a  duly  appointed  agent  or  other  person  authorized  to  collect  such 
premium,  within  thirty  days  after  the  mailing  of  such  notice,  the 
said  policy,  and  all  payments  thereon,  will  become  forfeited  and 
void.  *  *  *  Provided,  however,  that  a  notice  stating  when  the  pre- 
mium will  fall  due,  and  that  if  not  paid  the  policy,  and  all  pay- 
ments thereon,  will  become  forfeited  and  void,  served  in  the 
manner  hereinbefore  provided,  at  least  thirty  and  not  more  than 
sixty  days  prior  to  the  day  when  the  .premium  is  payable,  shall 
have  the  same  eflEect  as  the  service  of  the  notice  hereinbefore  pro- 
vided for." 

The  notice  of  January  2,  1888,  which  is  now  relied  upon  to 
work  a  most  unconscionable  forfeiture,  does  not  conform  to  this 
statutory  requirement  The  notice  was  to  pay  "within  thirty 
days  from  the  date  of  notice,  otherwise  your  policy  will  be 
forfeited." 

It  failed  (1)  to  notify  the  assured  that  all  payments  which  had 
been  made  thereon  would  become  forfeited ;  and  (2)  it  failed  to 
notify  the  assured  that  the  policy  would  be  void.  Doubtless  a 
l>enson  skilled  in  legal  proceedings  might  infer  from  this  notice 
that  if  the  company  took  steps  to  forfeit  the  policy,  the  prior 
]):iyments  made  as  premiums  and  mortuary  assessments  might  be 
forfeited  also.  But  the  notice  does  not  say  sa  Having  regard 
lor  the  intelligence  and  technical  knowledge  of  the  class  of  per- 
sons to  whom  such  insurance  is  made  most  attractive,  we  are 
unable  to  say  that  the  notice  as  actually  served  conveyed  any 
such  idea  to  the  assured.  We  content  ourselves  by  holding  that 
it  did  not  necessarily  convey  such  idea,  and  that  the  assured 
might,  and  probably  did,  understand  from  its  language  that  before 
he  could  be  actually  deprived  of  the  benefit  of  the  policy,  some 
step  would  be  necessary  to  be  taken  by  the  company,  and  that 
such  action  might  and  probably  would  involve  the  repayment  to 
him  of  the  premiums  and  mortuary  assessments  already  disbursed 
by  him.  P/ielan  v.  Northwestern  MuL  Life  Ins,  Co.^  113  N.  Y., 
147 ;  22  St  R^p.,  305. 

But  there  is  a  further  question  in  this  case,  and  that  is  whether 
conformity  to  our  statute  in  relation  to  service  of  notices  for  the 
payment  of  premiums  is  applicable  to  the  payment  of  mortuary 
assessments.  The  statute  was  undoubtedly  passed  for  the  pur- 
|)Ose  of  requiring  insurance  companies  to  jog  the  memory  of  per- 
sons who,  in  onlinarj  matters,  are  conclusively  charged  with 
knowledge  of  the  time  when  their  obligations  mature.  There 
seems  to  have  been  no  further  pur[K)se  in  the  enactment  than  that 
The  l^slature,  doubtlass  for  a  wise  public  policy,  determined 
not  to  permit  a  forfeiture,  although  accomplished  by  means  of 
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the  terms  of  the  contract,  unless  within  the  period  named  the^ 
party  should  be  actually  notified  of  his  obligation  to  pay. 

But  in  the  case  of  the  mortuary  assessments,  the  insured  is  not 
charged  directly  or  indirectly  with  knowledge  of  them,  because 
from  the  very  nature  of  the  case  they  are  uncertain  both  in  num- 
ber and  in  time.  On  principle  there  exists  no  reason  why,  in  the^ 
case  of  mortuary  assessments,  the  insurance  company  should  no;, 
be  driven  to  common  law  proof  of  notice  to  the  poncyhohiers  of 
an  assessment  before  a  forfeiture  of  a  policy  can  be  legally 
claimed.  This  position  finds  some  verification  in  chapter  328  of 
the  Laws  of  188o,  which  was  supplementary  to  the  statutes  above 
mentioned.  By  this  law  it  was  enacted  that  the  previous  statute^ 
should  not  apply  to  policies  issued  upon  monthly  or  weekly  in- 
stalments of  premiums,  provided  the  notice  therein  mentaoned 
should  be  waived  in  the  application  for  such  policies,  or  in  the 
additions  to  such  application. 

The  policy  before  us  required  the  payment  of  the  mortality  as- 
sessments according  to  the  charter  and  by-laws  of  the  associatioD,^ 
and  the  terms  stipulated  in  the  application  upon  which  the  policy 
was  issued.  But  what  the  charter  is,  what  its  by-laws  and  ^bat 
the  terms  in  respect  thereto  in  the  application  for  the  policy  are, 
we  are  not  informed,  because  these  matters  were  not  put  in  evi- 
dence before  the  referee  and  are  not  returned  to  us  upon  this  ap- 
peal. We  are  of  the  opinion,  therefore,  in  the  absence  of  proof 
of  a  contract  that  should  make  the  mailing  of  a  notice  for  a  mor- 
tuary assessment  of  the  same  force  and  eflfect  as  the  mailing  of  a 
notice  for  the  premium,  that  the  defendant  must  be  driven  to  its 
comnK>n  law  proof  and  must  stand  or  fall  thereby.  It  is  shown 
that  the  notice  of  such  an  assessment  was  properly  mailed  from. 
the  home  office  of  the  defendant  in  the  state  of  Pennsylvania. 
From  that  fact  a  presumption  would  arise  that  the  notice  which 
was  shown  to  have  been  properly  addressed  to  the  assured,  reached 
him  in  due  course  of  mail.  But  this  presumption  has  been  abso- 
lutely overcome  by  positive  evidence  which  resulted  in  the  find- 
ing of  fact  by  the  referee,  that  the  letter  mailed  on  the  2d  day  of 
January,  1888,  did  not  reach  the  party  addressed  until  the  7th 
day  of  February  of  that  year  on  account  of  the  derangement  of 
the  mails,  and  not  by  reason  of  any  act  of  the  plaintiff.  It  is  not 
shown  thill  the  plaintiff  had  any  knowledge  outside  of  such  notice 
that  an  assessment  at  that  time  had  been  made.  In  the  absence,, 
theretoi'e,  of  some  positive  agreement  which  would  enable  insur- 
ance companies,  by  mailing  a  letter  in  a  foreign  state  containing" 
a  notice  of  mortuary  assessment,  to  insist  upon  a  forfeiture  of  a 
policy  that  had  continued  for  seven  years  out  of  the  nine  years 
for  which  it  was  issued,  we  think  under  these  proofs  that  the  d^ 
fendant  failed  to  notify  the  assured  of  the  assessment  mentioned 
in  its  notice  of  January  2,  1888. 

For  these  reasons  we  think  that  the  judgment  appealed  from 
should  be  affirmed 

DwiGHT,  P.  J.,  and  Lewis,  J.,  concur. 
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Millard  F.  Eiley  et  at,  Eesp'ts,  v.  William  C.  Rea  et  al^ 

App'lts. 

{Sujyrems  Ctmrt,  General  Teitn,  Fifth  Depc^tment,  Filed  April  JS,  1892,) 

Warkanty— Breach— EviDKKCB. 

Plaintiff  went  to  defendant's  store  and  told  him  that  he  was  looking  for 
a  car  load  of  apples.  Defendant  said  he  had  a  ca):  load,  and  showed  him 
a  half  dozen  barrels,  which  were  perfectly  sound  and  bright,  and  said  the 
rest  were  at  the  railroad.  Plaintiff  asked  how  those  would  compare  with 
the  ones  they  were  looking  at,  and  defendant  answered,  ''equally  nice; 
just  as  nice,"  whereupon  the  sale  was  made.  The  goods  on  arrival  were 
found  of  a  poor  quality,  and  plaintiff  realized  nothing  from  their  sale. 
In  an  action  for  breach  of  warranty  the  jury  rendered  a  verdict  In  favor 
of  plaintiff  for  the  full  amount  paid.  Held,  that  the  evidence  of  a  war- 
ranty was  conflicting,  without  a  preponderance  in  favor  of  defendant^ 
and  the  verdict  wotild  not  be  disturbed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  oi> 
the  verdict  of  a  jury  at  the  Erie  circuit,  and  from  an  order  deny- 
ing defendants'  motion  for  a  new  trial,  made  on  the  minutes  o£ 
the  court 

M.  Shire,  for  app'lts ;  K  B.  Jewell,  for  respite. 

D WIGHT,  P.  J. — The  action  was  for  a  breach  of  warranty  ia 
the  sale  of  a  car  load  of  apples.  The  sale  and  the  value  of  the 
goods  were  admitted,  but  both  the  warranty  and  its  breach  was 
denied  The  issues  therefore  presented  two  distinct  questions  of 
fact  upon  which  the  evidence  was  strongly  conflicting,  but  a  jury 
of  the  defendants'  neighbors,  the  place  of  trial  Tbaving  been 
changed  from  the  plaintiffs*  county  to  that  of  the  defendants, 
found  on  both  questions  in  favor  of  the  plaintiffs.  The  manner 
of  the  warranty,  as  the  evidence  on  the  part  of  the  plaintiffs  tends 
to  show,  was  as  follows :  The  plaintiff  Eiley  went  into  the  de- 
fendants' place  of  business  in  Buffalo,  saw  the  defendant  Powell,, 
and  told  him  that  he  was  looking  for  a  car  load  of  apples ;  Powell 
told  him  he  had  a  car  load  and  took  him  into  the  rear  of  the  store- 
where  were  a  quantity  of  barrels,  of  which  he  opened  about  half  a 
dozen  and  showed  him  the  apples;  they  were  perfectly  sound  and 
bright,  and  the  barrels  full.  Powell  said  there  were  not  enough 
at  the  store  to  fill  a  car  but  they  had  more  in  a  car  at  the  railroad. 

Plaintiff  asked  how  those  would  compare  with  these  he  was- 
looking  at,  and  <lefendant  said  they  would  be  "  equally  nice ;  just 
as  nice;  "  whereupon  the  sale  was  made  of  a  car  load  of  about 
150  barrels  free  on  board  cars  at  Buffalo  at  $1.75  per  barrel.  The 
charge  of  the  court  is  not  given  in  the  case,  there  being  no  ex- 
ception to  it,  but  we  must  assume  that  the  questions  were  sub- 
mitted to  the  jury  with  proper  instructions,  wliether  the  transac- 
tion was  as  above  descrioed,  and  whether  the  representations  of 
the  defendant  were  intended  by  him,  and  understood  by  the 
plaintiff,  as  a  warranty  that  the  apples  to  be  shipped  were  of  the 
quality  and  condition  of  those  which  were  shown.  If  so,  the  con- 
tract was  not  merely  one  of  an  implied  warrantv,  as  in  the  case  of 
a  technical  sale  by  sample,  where  no  representation. is  made  except 
St.  Rep..  Vol.  XLIV.        101 


Digitized  by  VjOOQIC 


.^02  New  York  State  Reporter,  Vol.  44        [Sup-Ct 

by  the  exhibition  of  the  sample  itself,  but  was  one  of  express  war- 
ranty that  the  shipment  should  equal  the  sample  exhibited.  In 
rsuch  case  the  exhibition  is  not  to  be  regarded  as  a  demonstration 
of  the  quality  of  the  goods  sold,  but  as  setting  up  a  standard  to 
-which  the  bulk  of  the  goods  shall  conform. 

Upon  the  question  of  the  breach -of  the  warranty  thus  estab- 
iablished,  the  evidence  was  perhaps  equally  conflicting,  though 
that  on  the  part  of  the  defendants  related  to  the  condition  of  the 
apples  when  they  were  shipped  at  Buffalo  on  the  29th  of  August, 
while  that  on  the  part  of  the  plaintiffs  related  to  their  condition 
when  received  and  examined  at  Olean  on  the  2d  of  September ; 
:and  it  was  for  the  jury  to  say  whether  the  great  discrepancy  in 
the  two  descriptions  of  the  apples  could  be  accounted  for  on  the 
theory  of  their  deterioration  in  the  three  or  four  days  which  inter- 
vened. This  question,  also,  we  must  assume,  was  submitted  to 
the  jury  with  proper  instructions,  and  it  was  determined  adversely 
to  the  defendant  by  the  verdict 

The  warranty  and  its  breach  being  thus  established,  the  only 

3uestion  was  of  tlie  amount  of  damages  to  be  awarded.  The  ver- 
ict  was  for  $300.10,  being  the  whole  price  paid  by  the  plaintiflEs ; 
$273,  and  interest  thereon  to  the  day  of  trial  It  was  admitted 
by  the  plaintiffs  that  they  sold  some  of  the  apples  for  from  $90  to 
.$100,  but  their  evidence  tended  to  show  that  the  freight  which 
was  paid  by  them,  and  the  expense  of  sorting,  wiping  and  re- 
•packmg  the  apples,  was  equal  to  the  sums  realized  on  the  sales; 
and  so  the  jury  must  have  found. 

All  the  questions  of  fact  arising  in  the  case  have  thus  been 
•properly  submitted  to  the  jury  and  determined  in  favor  of  the 
plaintiffs.  Only  two  exceptions  are  argued  here,  the  first  to  the 
-denial  of  the  defendants'  motion  for  a  nonsuit  and  the  second  to 
the  refusal  of  the  court  to  direct  a  verdict  for  the  defendants. 
The  first  presents  only  the  question  whether  the  representation 
-of  the  defendant  Powell,  as  testified  to  by  the  plaintiff  Riley, 
could  be  held  to  constitute  a  warranty  of  the  quality  and  condi- 
tion of  the  bulk  of  the  apples  sold  ;  and  that  question  we  have 
already  suflSciently  considered.  The  second  exception,  like  the 
motion  for  a  new  trial,  presents  the  question  whether  the  evidence 
warranted  a  verdict  for  the  plaintiff.  Upon  that  question  we 
Tieed  only  say  that  while  we  find  the  evidence  on  the  two  prin- 
cipal questions  of  fact  strongly  conflicting,  we  do  not  find  it  so 
clearly  preponderating  in  &vor  of  the  defendants  on  either  of 
those  questions  as  to  justify  us  in  setting  aside  the  verdict 

The  judgment  and  order  appealed  from  must,  therefore,  be 
affirmed. 

Macomber  and  Lewis,  J.T.,  concur. 


Charles  W.   Palmer,   Resp't,  v.  Augusta   B.  Gould  ct  oi, 

App'lts. 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  IS,  1899,) 

Specific  performance— Contract — AuTHORrrY  to  etbcutb— Evidence. 
In  an  action  for  the  specific  performance  of  a  contract  to  convey  land 
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owned  by  G.  and  B.,  which  was  signed,  on  the  part  of  the  vendors,  by  the. 
defendant  G.  for  herself  and  also  for  defendants  B.  and  wife,  as  their 
attorney  in  fact;  the  complaint  was  dismissed  as  to  B.'s  wife,  she  having 
never  authorized  the  signing  of  her  name.  On  the  trial  it  appeared  by  a 
letter  from  B.  to  G.,  receiv^  before  the  signing  of  the  contract,  that  B. 
had  revoked  any  prior  authority  to  sell  given  G.,  he  saying:  "  I,  for  one, 
shall  keep  what  I  have,''  and  no  sufficient  evidence  of  subsequent  ratifica- 
tion by  him  being  given.  Held,  that  k  judgment  directing  specific  per* 
formance  by  B.  must  be  reversed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on 
the  findings  and  decision  of  the  court,  at  the  Monroe  special 
temu 

Thomas  Raines,  for  app'lts  ;  David  Hays,  for  resp\ 

DwiGHT,  P.  J. — The  action  was  for  the  specific  performance  of 
a  contract  to  convey  land,  which  was  signed  on  the  part  of  the 
vendors  by  the  defendant,  Augusta  B.  Gould,  for  herself,  and  alsa 
in  the  names  of  the  other  two  defendants,  Augustus  C.  Bowea 
and  Jennie  M.  Bowen,  as  their  attorney  in  fact  The  land  wa» 
owned  by  Mrs.  Gould  and  Augustus  C.  Bowen,  who  were  brother 
and  sister,  in  undivided  shares.  Jennie  M.  Bowen  was  the  wife- 
of  Augustus  C,  and  had  no  interest  in  the  land,  except  her  in- 
choate right  of  dower.  The  complaint  was  dismissed  as  to  her  ooi 
findings  that  Mi*&  Gould  had  no  authority  to  sign,  the  contract  for 
her,  and  that  she  had  never  ratified  the  act.  The  land  consisted 
of  a  tract  of  nearly  Mty  acres  in  the  city  of  Rochester,  and  the 

f)rice  agreed  to  be  paid  was  the  sum  of  $50,000.  Mrs,  Gould 
ived  in  Rochester,  where  the  contract  was  signed,  while  her 
brother  had  for  many  years  lived  in  California,  and  was  there  at 
the  time  of  the  n^otiation  and  the  signing  of  the  contract  The 
learned  court  at  special  term  decreed  the  specific  performance  of 
the  contract  as  against  him,  on  findings  both  of  authority  in  hi8< 
sister,  at  the  time,  to  sign  for  him,  and  of  subsequent  ratifi- 
cation of  her  act  by  him.  We  have  found  ourselves  unable  to 
reach  the  conclusion  that  either  of  these  findings  is  fully  sus- 
tained by  the  evidence.  There  is  evidence  of  declarations  of 
Mra  Gould,  made  at  different  times,  mostly  previous  to  any  n^o- 
ti^tions  for  the  sale  to  the  plaintiff,  to  the  enect  that  she  had  re- 
ceived authority  by  letter  from  her  brother  to  sell  his  interest  in* 
the  property  witb  her  own,  but  all  this  evidence,  being  objected 
to,  was  received  only  as  against  Mrs.  Gould,  and  was,  of .  course, 
inadmissible  as  against  her  brother.  The  finding  of  authority  ex- 
isting at  the  date  of  the  contract,  February  25, 1890,  must  rest  upon- 
e^tpressions  said  to  have  been  contained  in  a  letter  from  Mr. 
Bowen  to  his  sister,  written  in  October,  1889,  and  a  letter  en- 
closed thei-ein  addressed  to  one  Beach,  a  real  estate  agent, 
who  il  appears  had  written  to  Bowen  in  regard  to  a  propc^ed 
purchase  of  the  land. 

The  letter  to  Mra  Gould  is  not  in  evidence  and  was  not  pro- 
duced on. notice  to  the  defendants,  Mi-s.  Gould  testifying  that  she 
had  not  preserved  it;  but  Beach  testifies  that  she  read  it  to  hint 
while  he  looked  over  her  shoulder,  and  he  undertakes  to  quote  a 
passage  from  it  as  follows :  "You  shall  go  on  and  negotiate  the 
sale  of  the  property,  with  a  suflScient  security,  bonus  paid  down^ 
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And  when  this  is  done  under  contract  I  will  come  on  east  and  join 
you  in  a  conveyance ;  I  think  you  ought  to  get  $1,000  an  acre, 
out  you  have  my  idea  and  instruction  as  to  what  to  do;  as  you 
4ire  on  the  gi'ound  you  know  best,  and  do  the  best  you  can." 
Beach  testified  that  he  was  thereupon  employed  by  Mra  Gould 
to  effect  a  sale  of  the  land ;  that  he  did  find  a  purchaser,  and  that 
he  then  had  an  action  pending  against  Mrs.  Gould  for  his  com- 
missions as  her  agent  in  the  transaction.  The  letter  to  Beach  is 
in  evidence,  and  it  contains  these  expressions:  "In  the  first ylace 
I  have  delegated  to  my  sister,  Mrs.  James  Gould,  the  most  of  the 
preliminary  arrangements  of  such  sales  as  might  be  arrived  at,  she 
being  joint  in  interest  with  ma  She  being  on  the  spot  can  n^o- 
liate  a  sale  and  appeal  to  me  for  my  endorsement  of  the  same." 
And  further :  "I  have  given  my  sister  some  of  my  leading  ideas 
in  coimection  with  a  sale ;  therefore  I  shall  refrain  from  a  series 
-of  conditions  to  you,  {is  they  might  be  in  conflict  with  her  views 
•of  sales.  I  furtner  stated  to  her,  in  the  event  of  sale  and  forfeit 
money  beinc  put  up,  that  I  would  come  there  and  attend  to  the 
transfers  with  her."  Mra  Gould  read  the  letter  to  Beach  enclosed 
to  her,  as  her  brother,  no  doubt,  intended  she  should,  and  it  may, 
perliaps,  be  questioned  whether  in  effect  the  two  communications 
taken  together  were  intended  to  do  more  than  to  authorize  her  to 
negotiate  with  Beach  for  the  sale  proposed  by  him,  and,  even  in 
respect  to  that,  to  require  her  to  report  the  proposition  to  him 
for  his  acceptance  before  he  should  bind  himself  to  convey.  But 
assuming  that  there  was  in  October  a  general  authority  conferred 
upon  Mrs.  Gould  to  sell  her  brothers  interest  in  the  valuable 
property  in  question,  there  is  a  subsequent  letter  in  evidence 
which  must  be  regarded  as  completely  countermanding  any  such 
^authority  previously  given. 

It  was  written  bv  Bowen  to  Mrs.  Gould  under  date  of  January 
17,  1890,  and,  as  the  post-marks  show,  was  mailed  at  his  home  in 
Oalifornia  January  20th,  and  received  at  Rochester  February  2, 
1890.  In  it  he  informs  her  that  he  had  just  had  a  conversation 
with  a  relative  who  had  lately  been  at  the  east,  and  he  writes: 
■**  While  in  Rochester  Mr.  Gould  made  investigations  of  the  rela- 
tive value  of  real  estate  and  says  that  we  should  be  foolish  to 
take  any  price  which  we  might  have  thought  was  *good'  when  I 
was  there  six  years  ago.  Therefore,  having  the  right  to  change 
our  own  valuation  upon  our  property,  will  say  to  you  that  I,  for 
one,  shall  keep  what  I  have,  and  advise  you  to  do  the  same,  as 
the  land  will  keep  until  such  a  time  as  I  can  be  with  you  ;"  and, 
further,  referring  to  something  his  sister  had  written  of  being  an- 
noyed by  Beach's  peraistence,  he  writes :  **  Do  not  be  annoyed 
by  his  plans,  but  just  dismiss  him  and  rest  satisfied  to  let  things 
remain  as  they  have  been."  This  was  the  last  communication 
made  to  Mrs.  Gould  by  her  brother,  before  she  signed  the  con- 
tract in  question.  It  would  seem  that  this  evidence  must  have 
been  over-looked  in  reaching  the  conclusion  that  at  the  time  of 
entering  into  the  contract  with  the  plaintiff  Mrs.  Gould  had  her 
brothers  authority  to  sign  it  in  his  nama 

The  objection  by  the  plaintiff  that  there  is  no  allegation  nor 
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finding  of  a  revocation  of  the  authority  once  given  by  Bowen  to 
Mrs.  Gould,  is  not  well  taken.  Issue  was  joined  by  the  defend- 
ant Bowen  on  the  question  of  authoritv  by  his  denial  that  at  the 
time  of  the  execution  of  the  contract  Mi-s.  Gould  had  authority  to 
-sign  it  for  him  ;  that  denial  was  supported  by  the  uncontradicted 
evidence  furnished  by  the  letter  of  January  17,  1890,  and  the  de- 
fendant excepted  both  to  an  affirmative  finding  of  the  existence  of 
such  authority  at  the  time  of  the  execution  of  the  contract,  and 
to  the  refusal  of  the  court  to  find  that  it  did  not  then  exist 

The  conclusion  of  law  of  the  court  at  special  term  to  the 
effect  that  the  defendant  Bowen  had  ratified  the  act  of  Mrs.  Gould 
in  signing  the  contract  in  his  name,  is  founded  upon  a  finding  of 
fact  **that  on  February  26,  1890,  the  defendant  Gould  sent  to 
the  defendant  Augustus  C.  Bowen,  at  California,  a  copy  of  said 
contract  with  full  information  concerning  her  execution  of  the 
same  in  his  name  as  his  agent,  and  on  the  6th  of  March,  1890, 
the  defendant  Bowen  received  the  said  communication  from  the 
defendant  Gould;  and  then  had  full  knowledge  of  the  contents  of 
the  said  contract  and  of  its  execution  by  the  defendant  Gould,  in 
his  name  as  his  agent;  and  that  with  such  knowledge  said  de- 
fendant took  no  steps  to  notify  plaintiff  of  his  dissent  from  the  ' 
action  of  the  defendant  Gould  in  his  behalf,  within  a  reasonable 
time  thereafter." 

A  very  searching  examination  of  the  entire  record  in  this  case 
fails  to  disclose  evidence  which,  as  we  think,  is  adequate  to  sup- 
port this  finding.  Mr.  Hiram  L.  Barker,  of  Rochester,  was  the 
attorney  who,  as  the  court  finds,  was  employed  and  relied  upon 
by  Mi-s.  Gould  to  advise  and  assist  her  in  the  negotiation  and 
transaction  here  involved.  He  too  has  a  claim  against  Mrs.  Gould 
of  $1,000  for  his  commissions,  of  two  per  centum,  on  the  entire 
purchase  price  named  in  the  contract,  and  he  was  a  witness,  on 
the  trial,  for  the  plaintiff.  He  testifies  that  he  caused  to  be  made 
only  one  copy  of  the  contract ;  that  the  original,  signed  by  the 
plaintiff,  and  by  Mi-s.  Gould  for  all  of  the  defendants,  lie  delivered 
to  Palmer,  the  plaintiff,  and  the  type  written  copy,  signed  by 
Palmer  alone,  he  gave  to  Mrs.  Gould  to  keep.  On  the  same  day 
that  the  contract  was  drawn  and  signed,  he  drew  a  power  of 
attorney  intended  to  be  executed  by  Augustus  C.  Bowen  and 
Jennie  M.  Bowen,  to  which  was  attacheil  an  acknowledgment  in 
blank,  in  due  form  for  execution  in  the  state  of  California, 
empoweriuK  Mra  Gould  "  to  execute,  acknowledge  and  deliver  a  . 
deed  or  deeds  of  all  real  estate  owned  by  said  Augustus  C.  Bowen 
{whether  individually  or  in  common  with  any  other  person) 
situate  in  the  city  of  Rochester  *  *  *  also  to  discharge 
mortgages  and  to  release  from  the  lien  of  any  mortgage  any  part 
of  the  premises  therein  described "  eta,  etc.  This  power  of 
attorney,  which  makes  no  mention  of  the  contract  already  executed, 
nor  of  a  proposed  conveyance  to  the  plaintiff,  with  a  blank  certifi- 
<5ate  for  tlie  authentication  of  its  acknowledgment  by  the  proper 
officer  in  California,  he  delivei-ed  to  Mrs.  Gould  with  instructions 
to  forward  it  to  her  brother.  Though  called  four  times  during 
the  trial,  to  meet  the  exigencies  of  the  plaintiff's  case,  he  nowhere 
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testifies  that  he  ever  directed,  or  suggested  to  her,  that  she  send 
her  brother  a  copy  of  the  contract;  nor  even  that  she  inform  liim 
that  such,  or  any  contract  had  already  been  signed,  nor  that  he 
furnished  her  with  any  copy  of  the  contract  to  be  sent  to  him. 
Mi-s.  Gould  testifies  that  she  sent  the  power  of  attorney  to  ber 
brother  the  next  day,  but  naokes  no  mention  in  that  connection  of 
having  sent  him  a  copy  of  the  contract  or  that  she  informed  him 
that  any  contract  had  been  made.  On  her  cross-examination,, 
apparently  in  answer  to  a  direct  question  by  counsel  for  the  plaint- 
iff, she  says,  **  Mr.  Barker  also  gave  me  a  copy  of  the  contract  lo 
send  to  my  brother,  L  believe ;  I  believe  I  sent  that  copy  to  my 
brother,  with  the  power  of  attorney." 

This  is  the  first  and  only  mention  in  the  case  of  a  copy  of  the 
contract  being  sent  to  the  defendant  Bowen,  or  that  one  was  made 
for  that  purpose.  The  evidence  seems  to  us  far  too  indefinite  and 
uncertain  to  serve  as  the  foundation  of  a  finding  that  the  defend- 
ant Bowen,  with  full  knowledge  of  the  umruthorized  act  of  hi» 
sister,  ratified  that  act  by  his  silenca  Mr.  Bowen  himself  testifies 
that  he  received  the  blank  power  of  attorney,  but  makes  no  men- 
tion of  the  fact,  nor  is  he  asked  the  question  either  on  direct  or 
cross-examination,  whether  he  received  a  copy  of  the  contract 
with  it 

But  even  if  it  were  to  be  found  upon  this  evidence  that  the 
copy  of  the  contract  furnished  by  the  attorney  to  Mi*s.  Gould,  to 
keep  as  he  testifies,  was  enclosed  by  her  with  the  power  of  attor- 
ney to  Mr.  Bowen  and  was  received  by  him,  it  was  a  copy  which 
bore  the  signature  of  Palmer  alone,  and  did  not  infoim  the  de- 
fendant that  his  name  and  that  of  his  wife  had  been  attached  to 
the  original.  It  is  true  that  in  the  heading  of  the  document  it  is 
described  as  an  agreement  made  and  executed  by  Augusta  B. 
Gould  and  Augustus  C.  Bowen  and  Jennie  M.  Bowen  by  said 
Augusta  B.  Gould,  their  attorney  in  fact,  parties  of  the  first  part; 
but  when  the  paper  itself,  by  the  absence  of  those  signatures,  indi- 
cates that  it  has  not  in  fact  been  so  executed,  a  person  unfamiliar 
with  the  form  and  eflEect  of  legal  documents,  ana  not  informed  of 
the  fact  otherwise  than  by  the  paper  itself,  might  well  be  excused 
for  supposing  that  the  contract,  in  blank,  so  far  as  the  parties  of 
the  first  part  were  concerned,  was  only  a  proposed  contract,  sent 
to  him  for  his  approval  and  consent  to  its  execution,  and  that  tbe 
blank  power  of  attorney  which  accompanied  it  was  intended  to 
obtain  his  authorization  for  such  execution. 

The  evidence  that  Mr.  Bowen  was  informed  in  any  manner,  or 
to  any  extent,  that  Mrs.  Gould  had  violated  his  latest  instructions 
and  assumed  to  bind  him  by  an  unauthorized  use  of  his  nacft^  ^^ 
quite  insufficient,  we  think,  to  justify  a  decree  for  specific  P^^^^JJ^iv 
ance,  as  against  him,  of  a  contract  which  disposed  of  $50,vj^ 
worth  of  property. 

The  case  against  Mrs.  Gould  is  without  embarrassment  Ivoto^  »^| 
question  of  authority ;  the  contract  was  signed  by  her  for  ^*^^. 
and  in  her  own  name.     It  was  in  terms  several  as  well  as    ^^^fl 
and  the  demand  and  tender  on  the  part  of  the  plaintiff  cov^^^^ 
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several  performance  on  the  part  of  Mrs.  Gould  by  a  conveyance 
•of  her  undivided  share. 

The  chief  contention  in  behalf  of  Mrs.  Gould  is  based  upon 
two  proposed  findings  of  fact,  both  of  which  were  refused  by  the 
court  One  of  these  was  to  the  effect  that  the  attorney  Barker, 
although  with  the  knowledge  of  the  plaintiflE  employed  and  relied 
upon  by  Mrs.  Gould  to  aid  and  advise  her  in  the  transaction, 
was  in  fact  in  the  employ  of  the  plaintiff  and  was  acting  for  him 
and  in  his  interest  in  procuring  the  execution  of  the  contract  The 
other  proposed  finding  was  to  the  effect  that  it  was  understood 
between  Mrs.  Gould  and  the  attorney,  thus  acting  for  and  in  the 
interest  of  the  plaintiff,  that  Mrs.  Gould  consented  to  execute  the 
contract  only  upon  the  condition  that  its  provisions  should  receive 
the  consent  and  concurrence  of  her  brother,  and  that  the  contract 
should  be  without  force  or  effect  until  such  consent  and  con- 
currence was  obtained.  It  was  upon  these  proposed  findings  that 
the  conclusion  was  urged  upon  us,  as  upon  the  court  below,  to 
the  effect  that  the  contract  was,  as  to  her,  unfair,  harsh  and 
oppressive  and  that  its  specific  enforcement  would  be  inequitable. 
A  very  careful  consideration  of  the  testimony  in  the  case  fails  to 
satisfy  us  that  the  court  was  in  error  in  refusing  to  make  the  find- 
ings requested,  or  that  its  actual  findings  in  this  respect  were  not 
supported  by  the  evidence.  The  learned  judge  at  special  term 
liad  the  advantage  of  personal  observation  of  the  parties  and  the 
witnesses  testifying  on  these  questions,  and  was  better  able 
than  we  are  to  determine  where  the  truth  lay  amid  the  numerous 
contradictions  of  their  testimony.  We  cannot  disturb  tlie  find- 
ings of  fact  in  respect  to  the  manner  and  the  circumstances  of  the 
•execution  of  the  contract  by  Mrs.  Gould  in  her  own  behalf. 

The  proposition  that  the  provision  for  the  payment  of  liqui- 
dated damages,  contained  in  the  contract,  precludes  the  interposi- 
tion of  equity  to  decree  specific  performance,  and  that  the  plaint- 
iff is  remitted  to  his  action  at  law  to  recover  his  damage  thus 
stipulated,  cannot  be  maintained.  The  cases,  generally,  cited  in 
support  of  it,  are  those  in  which  it  is  held  that  in  an  action  for  the 
collection  of  damages  equity  will  relieve  against  a  forfeiture  or 
penalty,  as  such,  but  will  enforce  the  payment  of  stipulated  dam- 
ages. Whereas,  the  unquestionable  rule,  as  between  specific  en- 
forcement and  award  of  damages  for  non-performance,  is  that 
where,  from  the  covenant  itself  and  the  surrounding  circumstances, 
it  is  apparent  that  the  primary  intent  was  to  have  the  covenant 
performed,  equity  will  enforce  it  Phcenix  Ins,  ,Cb.  v.  Continental 
Ins,  Co.,  87  N.  Y.,  400,  and  the  cases  cited. 

The  disposition  of  the  question  does  not  at  all  depend  upon 
any  distinction  between  the  terms  "  penalty  "  and  "  liquidated 
damages."  Whichever  term  is  used  tne  question  is  whether  the 
provision  is  made  as  security  for  the  performance  of  the  contract 
or  as  a  substitute  for  performance.  If  the  latter,  the  psirty  will  be 
denied  his  remedy  in  equity  and  confined  to  his  recovery  of  dam- 
ages; if  the  former,  equity  will  decree  specific  performance  not- 
withstanding such  provision.  Diamond  Match  Co,  v.  Roeber,  106 
N.  Y.,  473 ;  11  St  Rep.,  47  ;  Oray  v.  Crosby,  18  Johns.,  219.     So 

Digitized  by  VjOOQ IC 


b06  New  York  State  Reporter,  Vol.  44.        [Sup.Ct 

in  Long  v.  Bowring^  88  Beav.,  585,  damages  were  liquidated,  but 
the  master  of  the  rolls  said  the  real  meanlDg  of  the  clause  Was  not 
to  give  the  covenantor  the  option  to  perform  or  pay  the  damages, 
but  to  give  to  the  covenantee  tUe  option  to  have  the  covenant  spe- 
cifically enforced  or  in  lieu  thereof  to  accept  the  damages  stipu- 
lated. 

Upon  the  findings  of  the  ti-ial  court  we  can  have  no  doubt  that 
a  case  was  made  for  the  enforcement  of  the  specific  performance 
of  the  several  contract  erf  the  defendant  Gould  to  convey  her  un- 
divided share  of  the  premises  in  question  to  the  plaintiflL 

The  findings  in  respect  to  the  deed  from  Mrs.  Gould  to  her 
brother  are  undoubtedly  supported  by  the  evidence,  and  the  judg- 
ment setting  aside  that  deed  was  properly  directed. 

The  views  we  have  taken  of  the  various  questions  in  the  case 
lead  to  the  conclusion  that  the  judgment  as  to  the  defendant  Mrsw 
Gould  should  be  affirmed,  with  costs ;  that  as  to  the  defendant 
Augustus  C.  Bowen  it  should  be  affirmed  in  respect  only  to  set- 
ting aside  the  deed  of  Mra  Gould  to  him,  and  in  all  other  respects 
reversed,  and  a  new  trial  granted  as  to  him,  with  the  costs  of  this 
appeal  to  abide  the  final  award  of  cost& 

Macomber  and  Lewis,  JJ.,  -concur. 


Margaret  Kearney,  AdmVx,  App'lt,  v,  Charles  R  Morris^ 
Executor,  et  aly  Resp'ts. 

{Supreme  Ckntrt,  General  Term,  Fifth  Department,  FOed  April  IS,  1892,) 

1.  PaRTNBRSHIF — ^EvmBMCB  OP — ACCOUNTINO. 

In  an  actioir  for  an  accounting  of  a  partnership  of  which  plaintiff's  in> 
testate  was  alleged  to  have  been  a  member,  there  were  no  written  articles 
of  partnership,  and  the  evidence  as  to  intestate's  having  been  a  partner  was- 
conflicting.  Written  extracts  from  the  firm's  books,  showing  that  intee* 
tate  received  a  share  of  the  profits,  ooupled  with  the  presumptions  against 
the  defendants,  caused  by  the  destructfoi^  of  the  firm  s  books,  Held,  sufiQ- 
cient  to  establish  a  preponderance  of  evidence  in  favor  of  plaintiff. 

2.  Samb— Estoppel. 

In  such  action  plaintiff  is  not  estopped  from  demanding  an  accounting 
because  she  received  a  sum  of  money  from  defendants  in  full  payment  of 
her  claim,  where  it  appears  that  the  money  was  not  paid  her  as  a  sum 
coming  to  the  estate  on  the  eround  that  the  intestate  had  been  a  copartner,, 
but  was  offered  and  paid  solely  as  a  sum  of  money  duo  and  ovring  b^ 
them  to  plaintiff,  irrespective  of  any  claim  of  copartnership. 

Appeal  by  the  plaintiff,  Margaret  Kearney,  the  administratrix 
of  the  estate  of  Patrick  Kearney,  from  a  judgment  entered  in 
Monroe  county,  November  17,  1888,  upon  the  decision  of  the 
court  at  special  term  dismissing  the  plaintiffs  complaint,  but  not 
upon  the  merits. 

C.  D.  Kiehely  for  appUt;  John  Van  VoorhiSy  for  resp*t& 

Macomber,  J. — This  action  was  brought  against  George  H. 
Thompson  and  others  for  the  purpose  of  obtaining  an  accounting 
of  a  copartnership  which  was  alleged  to  have  existed  between  the 
plaintiffs  intestate,  Patrick  Kearney,  George  H.  Thompson, 
Henry  M.  Ellsworth  and  John  Luther.  The  partnership  was 
alleged  to  have  existed  from  the  1st  day  of  January,  1875,  until 


Digitized  by  VjOOQ IC 


Sup.Ct]  Kearney  v.  Morris  et  oi  809 

the  22d  day  of  December,  1879,  when  the  plaintifif's  intestate 
<lieA  The  action  was  originally  begun  in  the  year  1880,  but  the 
defendant  John  Luther  was  not  a  party  thereto.  Upon  the  trial 
of  the  cause,  however,  in  the  year  1882,  the  learned  justice  pre- 
siding, after  hearing  the  testimony  of  John  Luther,  who  was  called 
as  a  witness  for  the  defendants,  suspended  the  further  hearing  of 
the  case,  and  directed  that  John  Luther  be  brought  in  as  a  party 
defendant  upon  the  ground  that  he  was  a  partner  in  the  lirm  of 
Oeorge  H.  Thompson  &  Co.  After  an  amendment  of  the  sum- 
mons and  complaint,  proper  answers  were  filed,  and  the  case  came 
on  for  trial  before  the  same  justice  in  December,  1887.  After 
the  submission  of  the  case  the  learned  justice  held,  as  a  matter 
of  fact,  that  Patrick  Kearney  was  not  a  copartner  in  the  firm  of 
George  H.  Thompson  &  Co.,  and  consequently  his  administratrix 
could  not  maintain  this  action.  The  complaint  was  accordingly 
dismissed,  but  not  upon  the  merits. 

The  learned  justice  was  impressed,  as  his  opinion  indicates, 
with  the  exceedingly  unsatisfactory  condition  of  the  evidence, 
which  related  largely  to  the  declarations  of  deceased  persons, 
Patrick  Kearney  and  George  H.  Thompson.  There  were  no 
written  articles  of  copartnership.  Evidence  of  the  actions  of  the 
parties  under  the  alleged  agreement  was  accordingly  resorted  to, 
and  the  case  is  filled  with  declarations  made  by  them  under  vary- 
ing circumstances.  Books  of  account  seem  to  have  been  kept  of 
the  business  of  the  company,  which  was  shown  to  be  quite  exten- 
sive, but  these  books  were  not  only  not  produced  upon  the  trial, 
but  it  was  shown  that  they  had  been  surreptitiously  disposed  of. 

But  the  case,  nevertheless,  shows  some  written  evidence  bearing 
upon  the  question  of  copartnership  which,  as  far  as  it  goes,  is  of 
an  entirely  satisfactory  and  conclusive  character.  A  written 
statement  is  produced  in  evidence  by  the  plaintiff,  shown  to  be  in 
the  handwriting  of  the  defendant  Ellsworth,  and  which  purports 
to  be  taken  from  the  books  of  the  concern.  That  statement  is  as 
follows :  (Exhibit  C>  "  Statement  for  1875  and  1876 : 

Total  profit  on  all  work. $43,909  46 

G  H.  T $10,977  87 

H.  M.  K 10,977  86 

P.  K 10,977  36 

J.  L. 10,977  37 


4i 


$43,909  46" 
(Endorsed) :  "  Statement  1875  and  1876." 

Under  another  exhibit  (D),  dated  January  8,  1878,  the  follow- 
ing entrv  appears :  "  1876,  December  31.  By  profits  on  work  for 
1875  ana  1876,  $10,977.36." 

Under  another  statement  (Exhibit  E),  bearing  date  September 
25,  1878,  the  following  occurs  in  regard  to  Patrick  Keamey^s  in- 
terest in  the  fiim :  "  September  •25th.     His  share  of  the  profits  for 
1877  to  September  25,  1878,  $5,350.00." 
St.  Rep.,  Vol.  XLIV.        102 
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In  another  exhibit  (B),  under  date  February  28, 1880  :  "January 
24th,  by  amount  due  P.  Kearney,  for  his  share  in  mason  worL 
etc.,  for  1879,  $2,250.00." 

These  several  accounts,  while  they  might  have  been  incurred 
by  a  clerk  or  by  a  foreman  of  certain  departments  of  the  work  of 
the  concern,  appear  to  resemble  more  nearly  the  accounts  which  a 
partner  would  naturally  have  with  a  concern  having  the  extensive 
dealings  of  George  H.  Thompson  &  Co.  It  is,  perhaps,  not  ne- 
cessary to  refer  to  such  accounts  further  in  detail 

Oral  evidence  was  given  by  many  witnesses  in  behalf  of  the 
plaintiff,  that  Mr.  Thompson  bad  in  his  lifetime  stated  to  sundry 
persons  that  Mr.  Kearney  was  a  copartner  in  this  firm.  In  seve- 
ral instances,  such  declarations  were  made  under  circumstances- 
that  called  upon  Mr.  Thompson  to  speak  accurately  in  regard  to- 
the  fact  I  will  not  quote  such  evidence  at  large ;  but  in  one  in- 
stance, an  attorney  who  had  a  claim  against  Mr.  Kearney,  and 
who  was  interested  in  knowing  his  financial  situation,  applied  to 
Mr.  Thompson  and  received  me  information,  as  he  testified,  that 
Kearney  was  actually  a  partner  in  the  concern.  This,  upon  the 
first  hearing  of  the  case,  which  was  before  the  death  of  Mr.  Thomp- 
son, was  denied  by  the  latter,  who  was  called  as  a  witness  for  the 
defendants. 

The  written  exhibits  above  mentioned  may  also  be  perfectly 
consistent  with  the  contention  now  made  by  the  learned  counsel 
for  the  defendants,  that  the  compensation  given  from  time  to  time 
to  Kearney  out  of  the  earning  of  the  firm  was  not  profits 
coming  to  him  as  a  copartner,  but  rather  as  compensation 
as  an  employee  and  foreman ;  or,  as  some  of  the  wit- 
nesses testified,  that  these  several  sums  were  arbitrarily 
adopted  by  Mr.  Thompson  as  suitable  compensation  to  Kear- 
ney for  his  services.  I  say  that  these  documents  are  not  incon- 
sistent altogether  with  such  contention.  But  in  order  to  break 
their  natural  prima  fade  influence  upon  the  case,  it  seems  to  me  that 
it  was  incumbent  upon  the  defenaants  to  show  an  actual  agree- 
ment between  Kearney  and  Thompson  &  Company ;  and  further^ 
that  such  compensation  to  an  apparent  share  of  the  profits  wa5 
resorted  to  only  as  a  means  of  ascertaining  a  salary  that  had  been 
agreed  upon.  But  the  evidence  of  John  Luther,  taken  as  awhole,^ 
given  in  this  case  before  he  was  made  a  party  defendant,  goes  far 
to  overthrow  any  such  contention,  because  he,  in  effect,  said  Kear 
ney  was  working  for  wages,  and  his  compensation  depended  en- 
tirely upon  the  judgment  of  Mr.  Thompson. 

Participation  in  the  profits  of  a  co-partnership  may  or  may  not 
be  of  importance  as  between  the  co-partners,  according  to  the  cir- 
cumstances of  each  case.  In  the  absence  of  other  convincing 
evidence,  documentary  proof  that  one  of  the  four  men  engaged 
in  the  joint  business  had  received  a  certain  proportion  of  the- 
profits  would  raise  a  presumption  that  he  received  such  profits  as 
a  co-partner,  and  not  merely  as  a  measure  of.  his  compensation  as 
an  employee.  Mr.  Luther  further  testified,  at  the  time  stated, 
that  the  profits  had  been  divided  into  three  parts,  and  that  he- 
received  one-third  thereof.     Exhibit  C,  above  quoted,  with  great 
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<K)nclusiveness,  proves  this  statement  to  be  erroneous  as  matter  of 
memory  ;  for  it  shows  that  there  were  four  persons  sharing  in  the 
profits,  and  that  the  sum  coming  to  one  was  equal  to  that  of  any 
of  the  others,  as  is  indicated  by  the  initials  of  the  four  men  con- 
ducting the  business  of  the  firm. 

But  It  is  claimed  that  there  is  oral  evidence  to  the  effect  that 
Kearney  was  not  a  co-partner.  This  evidence  con^ts  of  that  of 
John  Luther,  who  at  first  testified  that  Kearney  was  present  when 
the  co-partnership  of  Geoi^  H.  Thompson  <k  Company  was 
formed,  but  afterwards  said  there  was  no  one  present  except 
Thompson,  Ellsworth  and  himself.  The  defendant  Ellsworth  test- 
ified that  Kearney  was  not  present  at  the  time  of  the  organization 
of  this  co-partnership. 

Nathaniel  Thompson,  a  witness  for  the  defendant,  and  brother 
of  the  deceased  George  H.  Thompson,  gave,  in  1882,  evidence 
somewhat  in  detail  to  the  effect  that  Kearney  had  repeatedly  ad- 
mitted to  him  at  different  times,  under  varying  conditions,  that  he 
was  not  a  member  of  the  firm  of  George  H.  Thompson  &  Com- 
pany at  the  time  covered  in  this  inquiry.  The  witnesses,  John 
Siddons,  John  E.  Saal,  James  D.  Cfasey,  John  Fox,  J.  Herbert 
-Grant,  Ambrose  McLaughlin,  William  T.  Curtis  and  Joseph 
Lewis,  also  gave  testimony  of  declarations  alleged  to  have  been 
made  to  them  respectively  by  Kearney  at  different  times. 

The  testimony  of  the  witness  Nathaniel  Thompson,  which 
originally  was  the  most  direct  and  circumstantial  of  all  the 
witnesses,  cannot  be  regarded  as  of  very  great  weight,  as  he 
finally  lost  his  character  as  a  witness,  when  re-called  at  the  con- 
tinuation of  the  trial  in  1887.  At  this  last  hearing  he  substan- 
tially admitted,  as  a  witness,  that  under  the  direction  of  his 
brother,  George  H.  Thompson,  he  was  the  means  of  spiriting 
away  the  account  books  of  the  firm  covering  nearly  the  whole  of 
this  period  of  time,  and  without  apparent  reluctance  admitted  that 
the  purpose  on  his  part  was  to  destroy  evidence  of  the  actual  ex 
istence  of  a  co-partnership  in  which  Kearney  was  one  of  the  mem- 
bers. His  testimony  leaves  the  case  with  the  advantage  to  the 
plaintiff  of  all  those  presumptions  which  a  spoliation  of  written 
-evidence  creates  against  the  perpetrator. 

In  respect  to  the  testimony  of  the  other  witnesses,  touching  al- 
leged oral  declarations  of  Kjearney  supposed  to  have  been  made 
against  his  interest  during  the  time  covered  by  this  alleged  co- 
partnership, as  well  as  the  testimony  of  others  relating  to  like 
declarations  of  George  H  Thompson,  it  may  briefly  be  said, 
though  competent  and  relevant  on  the  ground  that  they  were 
made  against  the  interest  of  the  party,  that  a  somewhat  pro- 
tracted perusal  of  the  case  in  detail  justifies  the  characterization 
so  often  made  of  it,  that  there  is  no  species  of  .evidence  so  sus- 
ceptible to  error,  so  inconclusive  and  misleading  as  the  imperfect 
recollection  of  witnesses  to  merely  casual  conversations  upon 
subjects  in  which  they  were  not  specially  concerned. 

Upon  the  principal  question  of  fact,  therefore,  it  seems  to  this 
court,  that,  under  the  record  sent  to  us,  a  preponderance  of  the  evi- 
dence, which  consists  of  written  extracts  from  the  books  of  the 
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firm,  coupled  with  the  presumptions  against  the  defendants  which 
the  destruction  of  the  firm's  books  creates,  is  in  favor  of  the  con- 
tention made  in  behalf  of  the  plaintiflE,  and  that  she  has  a  right  to 
an  accounting  of  the  co-partnership  and  to  payment  to  her  of  any 
balance  that  may  be  found  due  upon  such  accounting. 

But  it  is  claimed  hy  the  learned  counsel  for  the  defendants, 
inasmuch  as  the  plaintiff  received  the  sum  of  $2,415.18,  which 
was  paid  to  her  by  the  defendants  after  the  decease  of  her  hus- 
band, that  she  is  estopped  to  claim  any  more,  because,  as  is  shown, 
she  was  informed  that  if  she  accepted  the  money  it  must  be  re- 
garded as  payment  in  full  of  her  claim,  and  that  at  first  she 
declined  to  accept  that  sum  as  a  balance  due  the  estate  repre- 
sented by  her  until  she  had  consulted  counsel ;  and  that  after 
consultation  with  counsel  she  received  this  sum  of  money. 

It  is  not  shown,  however,  that  the  plaintiff  was  made  acquainted 
with  any  of  the  facts  showing  the  actual  condition  of  the  ac- 
counts of  the  co-partnership.  The  money  was  not  paid  by  the  de- 
fendants as  a  sum  of  money  coming  to  the  estate  on  the  ground 
that  the  decedent  had  been  a  co-partner  with  the  defendants ;  it 
was  offered  and  paid  solely  as  a  sum  of  money  which  the  defend- 
ants said  was  due  and  owing  by  them  to  the  plaintiff  irrespective 
of  any  claim  of  co-partnership.  In  these  circumstances  the  re- 
ceipt of  the  money  was  not  conclusive  upon  the  plaintiff  Story's 
Eo!  Jur.,  §  523. 

This  conclusion  rendets  it  unnecessary  to  consider  the  com- 
petency of  a  portion  of  the  testimony  of  John  Luther  given  at  the 
first  hearing  of  the  case,  and  at  a  time  before  it  was  known  br 
the  plaintiff  that  he  was  a  member  of  the  firm  of  George  H. 
Thompson. 

The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  had ;  awd  an  issue  should  be  framed  as  to  the  fact  of  the  al- 
leged co-partnership,  and  submitted  to  a  jury  at  the  Monroe 
circuit 

Judgment  appealed  from  reversed,  with  costs  to  abide  the 
event,  and  the  fact  of  co-partnership  tried  at  the  Monroe  circuit 
before  a  jury  upon  issues  to  be  framed  by  the  special  term. 

DwiGHT,  P.  J.,  and  Lewis,  J.,  concur. 

In  the  Matter  of  the  Estate  of  Anna  H.  Fargo,  Deceased 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  IS,  189S.) 

EXBCUTORS  AND  ADMINISTRATORS— PaYMKNT  O*-  CLAIM— AnSWER. 

An  answer  to  a  petition  for  payment  of  a  claim  which  states  that  thr 
claim  has  been  the  subject  of  dispute  and  discussion;  that  the  items  have 
been  demanded  so  that  it  could  be  speciflcally  rejected;  that  it  was  founded 
on  the  alleged  fraud  of  deceased  in  the  sale  of  property  five  years  before, 
and  upon  Information  and  belief  denies  its  validity  and  legality,  is  suffi- 
ciently broad  to  divest  the  surrogate  of  jurisdiction  under  §  2718  of  the 
Code,  especially  where  no  objection  to  its  form  is  made  on  the  hearing. 

Appeal  by  John  Laughlin  from  a  decree  of  the  sarrogate'ft 
court  of  Erie  county,  dismissing  his  petition  under  §  2718  oi  the 
CJode  of  Civil  Procedure. 

William  L.  Jones^  for  app'lt ;  Devoe  P.  Hodson^  for  resp't 
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Lewis,  J. — Laughlin,  on  or  about  the  1st  of  June,  1891,  pre- 
sented his  petition  to  the  surrogate's  court  of  Erie  county,  set- 
ting forth  that  he  had  a  claim  against  the  estate  of  Mrs.  Fargo,, 
amounting  to  the  sum  of  $4,285 ;  that  he  had  duly  presented  it 
to  George  B.  Webster,  the  executor  of  the  estate,  on  the  third 
day  of  February,  1891,  and  that  the  executor  had  neither  dis- 
puted nor  rejected  his  claim ;  that  there  is  sufficient  property  of 
the  estate  applicable  to  the  payment  thereof,  without  injuriously 
aflfecting  the  rights  of  others,  and  asked  for  a  citation  requiring 
the  executor  to  show  cause  why  a  decree  should  not  be  made; 
directmg  him  to  pay  the  claim.  ^ 

Citation  was  issued  and  upon  the  return  day  thereof  the  execu- 
tor interposed  an  answer  stating  that  the  executor  was,  on  or 
about  Feoruary  3,  1891,  duly  served  with  a  copy  of  the  claim  set 
out  in  the  petition,  which  had  been  in  his  hands  ever  since  and 
had  been  the  subject  of  dispute  and  discussion  between  himself 
and  the  claimant  ever  since,  until  about  the  first  day  of  June,, 
when  he  directed  the  claimant  to  make  out  a  claim  specifically  ia 
item??,  so  that  the  same  might  be  intelligently  and  specifically  re- 
jected in  writing;  that  the  claimant  promised  to  do  so;  that  the 
next  thing  he  received  from  the  claimant  was  the  order  to  show 
cause  in  these  proceedings;  the  answer  further  stated  thaf  the 
claim  is  based  upon  the  alleged  fraud  of  the  deceased  in  making 
the  sale  of  certain  property  to  the  claimant  about  five  years  ago, 
as  stated  in  the  claim ;  that  the  executor,  upon  his  information 
and  belief,  denied  absolutely  the  validity  and  legality  of  said 
claim  and  prayed  for  an  order  dismissing  tne  petition. 

The  claim,  as  presented,  was  as  follows :  "  The  estate  of  Anna 
H.  Fargo,  deceased,  to  John  Laughlin,  Dr.  To  damages  on 
fraudulent  sale  *  Times  printing  house,*  so  called,  about  ]N  ovem- 
ber  15,  1886,  $5J85;  credit  by  printing,  $1,600,^  leaving  now 
due,  $4,285,  and  interest  from  November  15,  1886."  It  was  duly 
verified. 

Upon  the  answer  being  filed  the  claimant's  attorney  offered  to 
prove  that  there  was  no  rejection  of  the  claim  in  any  manner,  nor 
any  offer  to  refer,  since  the  3d  of  February,  and  that  the  executor 
kept  it  till  the  first  day  of  June  without  making  any  offer  to  refer. 

Counsel  for  the  executor  objected  on  the  ground  that  the  sur- 
rogate had  no  jurisdiction  to  enter  into  the  merits  of  the  matter 
subsequent  to  the  filing  of  the  answer  of  the  executor. 

The  surrogate  sustained  the  objection  and  dismissed  the  pro- 
ceeding, to  which  ruling  and  decision  counsel  for  plaintiff  ex- 
cepted. 

Section  2718  of  the  Code  provides  that  upon  the  return  day  of 
the  citation  if  the  executor  files  a  written  answer  duly  verified, 
setting  forth  facts  which  show  that  it  is  doubtful  whether  the  pe- 
titioner's claim  is  valid  and  legal,  and  denying  its  validity  or 
l^ality  absolutely  or  upon  information  and  belief,  the  surrogate 
mast  dismiss  the  petition  without  prejudice  to  an  action  for  an 
accounting  in  behalf  of  the  petitioner. 

The  answer  interposed  by  the  executor  was  quite  informal  and 
inartistic 
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The  alleged  claim,  it  will  be  seen,  was  for  damages  arising  oat 
of  an  alleged  fraudulent  sale  of  the  "  Times  Printing  House  "  in 
the  year  1886,  about  five  years  before  the  presentation  of  the 
claim  to  the  executor. 

It  was  not  an  account  nor  a  liquidated  claim ;  it  was  obviously 
£i  claim  that  should  not  have  been  the  subject  of  investigation  in 
the  surrogate'f  court 

It  was  claimed  that  the  deceased  had  been  guilty  of  a  fraud. 
"The  executor  by  his  answer  disputed  the  legality  of  the  claim. 

His  answer  did  fail  to  state  the  facts  upon  which  he  based  bis 
•doubt  as  to  the  validity  of  the  claim,  but  it  did  state  that  the 
claim  was  based  upon  an  allied  fraud  by  the  deceased  in  making 
the  sale  of  certain  property,  and  upon  information  and  belief  de- 
nied absolutely  the  legality. and  validity  of  the  claim. 

The  practice  in  the  surrogate's  court  is  somewhat  informal 

The  pleadings  ai-e  usually  oral. 

In  this  case  in  order  to  divest  the  surrogate  of  jurisdiction  to 
make  the  decree,  the  Code  required  a  written  verified  answer.  We 
think  it  must  be  held  that  the  answer  was  sufficiently  broad  to 
<livest  the  surrogate  of  jurisdiction  to  make  a  decree  in  tbe 
premises. 

*o  objection  was  made  to  the  form  of  the  answer  upon  the 
hearing. 

If  tbe  petitioner  claimed  it  was  defective  in  that  it  failed  to  set 
forth  the  facts  required  by  §  2718,  he  should  have  called  the  court's 
iitteution  to  the  defect 

Should  the  decree  be  reversed  and  the  proceedings  remitted  to 
the  surrogate's  court,  it  would  result  in  the  answer  being  made 
more  formal 

It  would  be  improper  for  the  surrogate  to  attempt  to  adjudicate 
such  a  claim  if  it  was  to  be  contested.  It  should  be  tried  before 
s,  jury. 

The  decree  appealed  from  should  be  affirmed,  with  costai 

DwiGHT,  P.  J.,  and  Macomber,  J.,  concur. 


Theresa  Bauer,  AdmVx,  Resp't,  v.  The  Crry  of  Buffalo, 

App'lt 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  IS,  1892.) 
Municipal  corporations— Negligence— Notice— Laws  1880,  chap.  672. 
Chapter  572.  Laws  1886,  applies  to  an  action  against  a  municipal  cor 
poration  for  personal  injuries  caused  by  negligence  alihough  the  same  is 
brought  within  six  months  from  the  time  the  cause  of  action  accrued. 

Appeal  from  a  judgment  of  the  supreme  court,  entered  in  the 
office  of  the  clerk  of  the  county  of  Erie  on  the  21st  day  of  July, 
1891,  in  favor  of  the  plaintiff,  and  also  from  an  order  denying  a 
motion  for  a  new  trial. 

W.  F.  Mackey,  for  app'lt;  Moses  Shire,  for  resp't 

Lewis,  J.— This  action  was  brought  to  recover  da°^^ 
sustained  by  the  death  of  Lorenz  Bauer,  caused  by  the  alleged 
negligence  of  the  defendant 
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The  evidence  tended  to  show  that  the  deceased's  death  was- 
caused  by  the  defective  condition  of  one  of  the  streets  of  the  city 
of  Buffalo. 

There  was  sufficient  evidence  to  justify  the  jury  in  "finding  that 
the  defendant's  negligence  caused  the  injuries,  and  that  Bauer  was^ 
free  from  negligence  contributing  thereto. 

The  principal  contention  arises  under  chapter  672  of  the  Law» 
of  1886,  which  providas  that  no  action  against  a  city  of  this  state 
having  50,000  inhabitants  or  over,  for  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  reason  of  the  negligence 
of  such  city,  shall  be  sustained,  unless  the  same  shall  be  commenced 
within  one  year  after  the  cause  of  action  therefor  shall  have 
accrued,  nor  unless  notice  of  the  intention  to  commence  sucb 
action  and  of  the  time  and  place  at  Tyhich  the  injuries  were  re- 
ceived shall  have  been  filed  with  the  counsel  to  the  corporation, 
or  other  proper  law-officer  thereof,  within  six  months  after  such 
cause  of  action  shall  have  accrued. 

The  notice  required  by  this  act  was  not  served,  but  the  action 
was  commenced  within  six  months  from  the  time  it  accrued. 

The  city  charter  provides  that  all  claims  against  the  city  for 
wrong  or  injury  must  be  presented  to  the  common  council  within, 
six  months  after  the  wrong  or  injury  accrued,  and  tbat  no  action 
or  proceeding  to  enforce  or  recover  such  claim  against  the  city 
shall  be  brought  until  jthe  expiration  of  forty  days  after  suck 
presentation. 

This  provision  of  the  charter  was  complied  with. 

It  is  the  contention  of  the  plaintiff  that  the  act  of  1886  has  no- 
application  to  this  action,  as  it  was  commenced  within  the  six 
months  following  the  death  of  Bauer. 

This  construction  had  been  given  this  act,  before  the  trial  of 
this  case  at  the  circuit,  by  the  general  term  of  the  common  pleas 
of  New  York  in  the  case  of  Meyer  v.  Mayor ^  cfcc,  12  St  Rep.,  674^ 
and  also  in  the  case  of  Duff  v.  Mayor ^  <kc.j  40  St  Rep.,  230,  de- 
cided by  the  general  term  of  the  superior  court  of  New  York. 

According  to  the  letter  of  this  statute,  the  service  of  the  notice- 
of  an  intention  to  commence  the  action  is  made  a  prerequisite  ta 
its  maintenance  without  reference  to  whether  the  action  shall 
have  been  commenced  within  six  months  from  the  time  of  the* 
accident 

One  purpose  of  the  act  evidently  is  that  the  law  officer  shall 
have  early  information  that  an  action  is  to  be  commenced,  to 
the  end  that  he  may  investigate  the  facts  while  they  are  fresh  in 
the  minds  of  the  witnesses,  and  it  may  answer  a  useful  purpose 
where  the  commencement  of  the  action  is  delayed  till  near  the 
close  of  the  year,  but  where  the  action  is  commenced  within  the 
six* months  the  commencement  of  the  action  would  seem  to  fully 
answer  this  purpose,  for  it  would  give  the  city  all  the  information 
^the  notice  would  give. 

Had  the  act  provided  for  some  definite  adequate  time  to  elapse 
between  the  service  of  the  notice  and  the  commencement  of  the 
action,  that  would  have  afforded  an  opportunity  to  settla^  the 
claim,  if  desired,  and  thereby  save  the  costs  of  the  action,  but 
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the  statute  fafls  to  make  such  provision,  tbe  letter  of  the  law  is 
complied  with  where  the  commencement  of  the  action  irame- 
mediately  follows  the  service  of  the  notice. 

The  oraftsman  did  not  display  much  wisdom  in  preparing 
the  act 

It  does,  however,  provide  that  the  action  shall  not  be  main- 
tained unless  the  notice  shall  have  been  served. 

It  was  held  by  the  city  court  of  Brooklyn  in  the  case  of  Mertz 
V.  Brooklyitf  reported  in  83  St  Rep.,  577,  where  the  facts  were 
precisely  like  the  facts  here,  and  where  this  precise  question  was 
presented,  that  the  law  of  1886  applied. 

The  Mertz  case  was  affirmed  by  the  court  of  appeals  without 
any  opinion.   128  K  Y.,  617 ;  88  St  Rep.,  1014. 

This  question  was  raised  .and  discussed  in  the  appellant's  brief 
in  the  court  of  appeals.  The  decision  in  the  Mertz  case  is  decisive 
•of  this  case,  and  it  therefore  follows  that  the  judgment  and  order 
appealed  from  should  be  reversed  and  a  new  trial  granted,  witli 
-costs  to  abide  the  event 

D WIGHT,  P.  J.,  and  Macomber,  J.,  concur. 


Charles  H.  Shepard,  AdmV,  Resp't,  r.  The  New  York  Cen- 
tral &  Hudson  River  Railroad  Co.,  App'lt 

(Supreme  Court,  General  Term,  Fifth  Department,  FOed  April  13, 189S.) 

Bailroad— Nbgligence--Failurb  to  adopt  rules. 

In  the  abseDce  of  proof  that  other  oompanies  have  adopted  such  a  nile, 
or  thfkt  it  could  be  practically  observed  by  defendant  in  the  managemeDt 
of  its  business,  it  is  error  to  submit  to  the  jury  the  question  whether  de- 
fendant was  negligent  in  adopting  a  rule  requiring  a  signal  light  to  be 
placed  upon  a  car  stored  upon  a  tnu^k. 

Appeal  from  a  judgment,  entered  on  the  26th  day  of  Februaiv, 
1891,  in  the  Ontario  county  clerk's  office,  in.  favor  of  the  plaintiff 
and  against  the  defendant  for  the  sum  of  $3,527.22,  and  from  an 
order  denying  the  defendant  s  motion  for  a  new  trial. 

Henry  S.  Redfteld,  for  app'lt ;  E,  W.  Gardner^  for  resp't 

Lewis,  J. — This  action  was  brought  by  the  plaintiff,  as  admin- 
istrator of  the  estate  of  his  son,  Herbert  *^M.  Shepard,  deceased,  to 
recover  damages  of  the  defendant  for  causing  the  death  of  Her- 
l>ert,  through  the  alleged  negligence  of  the  defendant,  on  the  16tli 
day  of  November,  1889,  at  Stanley  Station,  in  the  county  of 
Ontario. 

The  deceased  was,  at  the  time  he  was  killed,  a  brakeman  in  the 
f^mploy  of  the  defendant  He  arrived  at  Stanley  Station  upon  a 
train  of  cars  from  Sodus  Bay,  on  the  night  of  the  16th  day  of  No- 
vember, arriving  after  dark.  The  train  was  in  charge  of  Edwin 
L.  Mason,  its  conductor.  After  depositing  the  cars  composing  his 
train  upon  the  proper  switches.  Mason  ran  down  the  siding  known 
as  the  "I"  siding,  with  an  engine  and  a  combination  car.  Tuc^ 
car  was  pushed  by  the  engine.  The  deceased  was  standing  nww 
the  front  end  of  the  car  for  the  purpose  of  giving  signals  to  the 
engineer.  The  car  came  in  collision  with  some  cars  standing; 
upon  the  "  I "  siding,  causing  the  death  of  the  deceased. 
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There  was  a  rule  of  the  company  m  force  at  the  time,  requiring 
that  trains  coming  in  on  the  Socius  Bay  branch  of  the  road  should 
put  their  empty  cars  on  "  E  "  siding,  and  loaded  cai-s  on  "  F  " 
4jiding,  and  when  the  "E"  siding  was  full,  to  put  empty  cars  on 
"**  I  "  siding.  The  "  E  "  sidinff  had  capacity  for  ihirty-oue  cars 
only.  On  the  afternoon  of  tne  day  in  question,  Mr."  Kendall, 
Another  of  defendant's  conductors,  arrived  at  the  Stanley  station, 
with  a  train  composed  of  twenty-one  empty  cai's.  There  were,  at 
the  time  of  his  arrival,  upon  the  **E  "  siding  twenty  cars;  and 
there  not  being  room  upon  the  "  E  "  siding  to  accommodate  all 
of  his  cars,  by  direction  of  the  station  agent,  he  placed  his  entire 
train  of  empty  cars  upon  the  "  I "  siding.  The  deceased's  ti-ain 
^  oollided  with  the  cars  thus  placed  on  "  I  siding.  It  was  quite 
'  dark  at  the  time  of  the  accident,  and  Mason,  the  conductor  of  the 
•deceased's  train,  had  not  been  informed  by  any  one,  and  did  not 
know  that  the  cars  were  upon  "I"  siding  at  the  time.  There  was 
no  signal  upon  the  **  I "  siding  cars,  m  the  way  of  lights,  or 
otherwise. 

It  is  contended  by  the  plaintiff  that  the  defendant  was  guilty 
of  negligence  in  placing  cars  upon  the  "  I "  siding  in  violation  of 
its  rules,  and  was  also  negligent  in  failing  to  inform  the  conductor 
that  they  were  there,  and  was  also  guilty  of  n^ligencein  omitting 
to  place  upon  the  cars  a  light  or  signal  to  give  warning  of  their 
presence  on  the  siding. 

The  rules  of  the  company  provided  for  placing  cars  upon  the 
**  I  "  siding  only  when  "  E  sidinff  was  full  of  cars.  When  the 
train  of  oars  placed  upon  the  "  I  siding  arrived,  there  was  not 
sufficient  room  upon  **  E  "  for  all  of  the  cars.  Had  a  suflficient 
number  of  cars  of  Kendall's  train  been  placed  upon  '*E"  siding 
to  fill  it,  there  would  have  still  remained  ten  cars  which,  by  the 
rules  of  the  company,  should  have  been  placed  upon  the  "I" 
aiding;  and  had  the  car  in  which  the  deceased  was  riding  collided 
with  ten  cars,  instead  of  twenty-one  cars,  we  assume  that  the  re- 
sult to  him  would  have  been  the  sama  So  that  the  failure  of 
Kendall  to  comply  with  the  rules  of  the  company,  by  filling  up 
''*  E'* -siding,  does  not  seem  to  be  of  much  importance. 

The  respondent  relies  mainly  upon  defendant's  neglect  to  place 
lights  upon  the  "I"  siding  cars  to  sustain  the  judgment  His 
contention  is  that  the  defendant  was  guilty  of  negligence,  in  that 
it  failed  to  adopt  a  rule  requiring  that  cars  occupying  tracks  that 
were  to  be  used,  should  have  placed  upon  them  in  the  night  time 
some  light  or  signal  to  give  notice  to  its  employees  of  tlieir  pres- 
«nca  it  was  shown  upon  the  trial  that  the  defendant  had  never 
adopted  such  rule  or  regulation.  There  was  no  evidence  that  any 
«uch  rule  had  ever  been  adopted  by  any  railroad  company ;  or  that 
«uch  a  rule  would  have  been  practicable  in  the  handling  of  cai-s. 
There  was  evidence  tending  to  show  that  the  cars  upon  these  va- 
rious sidings  were  frequently  moved  and  changed. 

The  learned  trial  justice  charged  the  jury,  among  other  things, 
that  "the  making  of  suitable  rules  and  regulations  is  imposed  by 
Jaw  upon  the  companv,  and  it  is  a  duty  which  it  cannot  escape 
St.  Rep.,  VoL."'XLIV.        108 
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from,  any  more  than  it  can  escape  from  the  duty  of  furnishing 
safe  cars  for  the  meti  to  ride  in.  Were  the  rules  at  this  place  for 
the  switching  of  cars  and  the  making  up  of  trains  suitable  and 

E roper?  The  written  rules  have  been  read  to  you.  It  is  claimed 
y  the  plaintiflE's  counsel  that  if  the  company  was  in  the  habit  of 
putting  its  cars  upon  *  I  *  track,  and  leaving  them  theie  on  a  dark 
night,  that  the  rules  should  have  required  some  signal  to  have 
been  hung  out  upon  the  end  of  the  car  standing  upon  the  4^ 
track,  or  the  conductor  should  have  been  notifi^  in  some  way 
that  cars  were  upon  *  I '  track.  Whether  it  was  a  proper  r^ula- 
tion  not  to  do  so,  is  a  question  of  fact  for  you  to  determine.  If 
it  was  ndt  a  proper  r^ulation,  and  by  reason  of  that  omission 
this  accident  occurred,  then  the  railroad  company  is  liable."  The 
defendant's  counsel  duly  excepted  to  this  part  of  the  chaise  of 
the  court,  and  contends  that  the  court  erred  in  so  charging. 

It  is  obvious  that  this  portion  of  the  charge  of  the  court  had  an 
important  effect  upon  the  minds  of  the  juroi-s  in  arriving  at  their 
verdict ;  and  if  the  charge  in  this  respect  was  erroneous,  a  new 
trial  must  be  granted. 

As  we  have  seen,  the  case  was  barren  of  any  evidence  that  any 
such  rule  or  regulation  had  ever  been  adopted  by  any  railroad  com- 
pany ;  or  that  it  was  a  regulation  that  could  be  pi-actically  ob- 
served by  the  defendant  in  the  management  of  its  busmesa. 
Under  the  charge  of  the  court,  the  jurors  were  permitted  to  specu- 
late upon  a  subject  about  which  they  had  no  information,  so  far 
as  the  evidence  in  the  case  gave  them  light 

It  was  decided  in  Orippen  v.  i^ew  York  Central  Railroad 
Co.,  40  N.  Y.,  41 ;  McQraih  v.  K  Y.  C.  J:  H.  R  R  R  Co,,  63 
id.,  528 ;  Houghkirk  v.  Present,  etc,,  R  Jc  H.  C  Co.,  92  id.,  220, 
that  it  is  reversible  error  for  a  court  to  submit  to  a  jury  the  ques- 
tion whether  a  railroad  company  should  have  had  a  flagman  at  a 
particular  railroad  crossing. 

It  was  said  by  Judge  Finch,  in  Houghkirk  v.  President,  etc, 
supra,  "  the  charge  left  it  to  the  jury  whether  the  company  was,. 
or  was  not,  bound  to  have  a  flagman  at  the  crossing,  and  whether 
the  defendant  should  have  had  one  there,  and  so  permitted  the 
jury  to  predicate  the  negligence  upon  the  omission.  They  (the 
jury)  must  have  gone  to  tneir  deliberations  with  the  final  impres- 
sion upon  their  minds  that  they  were  at  liberty  to  find  that  the 
defendant  ought  to  have  stationed  a  flagman  at  the  crossing,  and 
that  omission  constituted  negligence  upon  which  a  verdict  could 
be  founded.  For  this  error  we  think  there  should  should  be  a 
new  trial 

It  was  decided  in  Larow  v.  The  N.  Y,  L.  K  Jb  W.  R  R  Co,, 
40  St  Rep.,  26,  that  it  was  error  in  the  court,  in  its  charge,  to- 
leave  it  to  the  jury  to  determine  whether  it  was  reasonable  to  re- 
quire the  railroad  company  to  promulgate  a  rule  forbidding 
entrance  on  a  switch  when  another  engine  and  train  were  upon  it 
unless  a  signal  is  given  or  notice  sent  to  the  employes  of  that 
train,  and  if  they  found  such  a  rule  to  be  reasonable,  they  might 
find  the  company  negligent,  it  not  being  shown  that  any  other 
company  haci  adopteS  such  a  rule,  or  what  its  practical  working 
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would  be  if  adopted  Heberi  v.  D,  <k  H,  Caned  Cb.,  41  St  Kep., 
-860.     These  are  general  term  decisions  and  are  in  point 

1  am  unable  to  distinguish  the  doctrine  of  these  cases  from  the 
-question  presented  here.  In  the  flagmen  cases  referred  to,  the 
jury  wei-e  permitted  to  decide  whether  the  company  was  not 
guilty  of  negligence  in  omitting  to  have  a  flagman  at  the  particu- 
lar station.  In  this  case  the  jury  was  permitted  to  decide  whether 
the  defendant  was  negligent  in  not  adopting  a  rule  requiring  a 
signal  light  to  be  placed  upon  a  car  stored  upon  a  track.  In  the 
<»ae8  of  Ford  v.  Lake  Shore  Co.,  124  N.  Y.,  493 ;  36  St  Kep.,  494, 
;and  Ahd  v.  R  &  K  C  Co,  103  N.  Y,  581;  4  St  Kep.,  269, 
there  was  evidence  that  rules  like  those  contended  for  had  Been 
adopted  and  applied  by  other  companies. 

The  deceasea  was  under  age  at  the  time  he  entered  the  defend- 
Ants  employ.  The  plaintiff  testified  that  the  defendant  asked 
him  if  he  would  be  willing  that  his  boy  should  go  into  the  employ 
of  the  defendant,  and  that  he  consented ;  that  before  his  son  com- 
inenced  work  he  brought  to  his  father  for  his  signature  a  paper 
stating  that  "  in  consideration  of  the  defendant  giving  employ- 
ment to  the  son  that  the  wages  might  be  paid  to  the  son,  and  he 
i¥ould  make  no  claim  upon  the  company  therefor."  It  further 
stated:  "And  I  further  agree  that  I  will  make  no  claim  upon 
«aid  company  for  anv  injuries  arising  from  any  cause  whatsoever 
that  may  be  received  by  or  haj)pen  to  mv  said  son  while  in  the 
employ  of  the  said  company,  either  in  tne  capacity  above  men- 
tioned or  in  any  other  capacity."  The  plaintiff  testified  that  when 
the  instrument  was  presentea  to  him  for  his  signature  his  son 
-stated  to  him  that  tne  company  wished  it  so  that  the  wages 
might  be  paid  to  the  son ;  that  he  did  not  read  it,  and  was  igno- 
rant of  its  contents  when  he  signed  it 

He,  however,  stated  that  it  was  presented  to  him  by  his  son  for 
his  signature ;  that  he  had  ample  opportunity  to  read  it  if  he  had 
<5hosen  so  to  do  before  executing  it  There  is  no  suggestion  in 
the  case  that  he  was  prevented  from  understanding  its  contents 
by  any  improper  means  on  the  part  of  the  defendant  The  de- 
fendant required  his  signature  to  the  paper  before  it  would  give 
•employment  to  the  son ;  and  we  think  that  the  plaintiff  must  be 
held  l)ound  by  the  agreement,  and  that  it  was  error  to  submit  to 
the  jury  the  question  whether  it  was  executed  under  such  circum- 
stances as  to  bind  the  plaintiff.  But  whether  the  contract  should 
be  construed  as  including  and  covering  any  claim  which  the 
plaintiff  might  have  against  the  defendant  for  negligently  causing 
the  death  of  the  son  may  be  doubted.  The  tenor  of  the  decisions 
of  the  couits  has  been  to  give  strict  construction  to  such  contracts, 
an!  not  to  allow  their  provisions  to  be  extended  too  broadly. 
The  main  purpose  of  the  contract  apparently  was  to  permit  the 
defendant  to  pay  the  wages  to  the  son  as  a  matter  of  convenience ; 
4ind  the  clause  waiving  any  claim  for  injuries  may  very  properly 
l>e  limited  so  as  to  include  only  any  damages  which  might  arise 
in  consequence  of  physical  injuries  to  the  son  not  resulting  in 
<leath.  But  it  is  not  necessary  to  decide  that  question  here,  as 
i¥e  place  our  decision  granting  a  new  trial  solely  upon  the  erroi 
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in  the  charge  of  the  court  to  the  jury  touching  the  adoption  of 
the  rule  in  reference  to  signal  lights. 

We  assume  that  the  evidence  established  the  negligence  of  the 
defendant,  and  the  freedom  from  negligence  on  tlie  part  of  the 
deceased,  as  the  case  fails  to  state  that  it  contains  all  of  the 
evidence. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  costs  to  aoide  the  event 

DwiGHT,  P.  J.,  and  Macomber,  J.,  concur. 


The  People  ex  reL  Joseph  Cauffman  et  oL,  Resp'ts,  v.  Jobot 
Van  Buren  and  Frank  Hopkins,  AppUts. 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed   April   IS,  189£.y 

Comtempt—Injunction. 

Plaintiffs  were  attachment  creditors  and  the  defendants  are  the  attorney 
of  other  creditors  and  the  sheriff  who  made  a  levy  on  the  debtors'  prop- 
erty prior  to  the  levy  of  the  attachment.  Plaintiffs  claimed  that  the  judg- 
ments on  which  the  executions  were  issued  were  void  and  brought  action  to 
set  them  aside  and  pi'ocured  from  the  Monroe  county  judge  an  Id  junction  to- 
restrain  the  sale  of  the  property.  Defendant  Hopkins  procured  from  tlie 
special  surrogate  of  Oswego  county  an  order  ex  parte  purporting  to  set 
aside  the  injunction  and  purchased  the  property  on  the  sale  ^r  the  amount 
of  the  judgment.  Belds,  that  the  special  surrogate  had  no  jurisdiction  t(y 
grant  the  order  and  that  the  facts  showed  a  prima  fade  case  of  contempt. 

Appeal  from  an  order  of  the  Monroe  special  terra,  adjudging- 
the  appellants  guilty  of  a  contempt  of  court  in  violating  an  injunc- 
tion order,  and  thereby  defeating,  impairing,  impeding  and 
prejudicing  the  rights  of  the  plaintiffs  in  the  action  of  Joseph 
Cauffman  and  others  against  Hiram  Klock  and  others,  and  that 
the  loss  to  the  plaintiffs  thereby  was  $1,470.82,  and  fining  ihe^ 
defendants  that  amount,  and  directing  their  imprisonment  until 
they  should  pay  the  fina 

M,  M,  Waters^  for  app'lts  ;  William  F.  Cogswell^  for  resp'ts. 

Lewis,  J. — The  appellant  Hopkins,  as  attorney,  recovered  judg- 
ments in  favor  of  the  First  National  Bank  of  Oswego,  and  in  favor 
of  Messrs.  Mertens,  Disseli  and  others,  respectively,  against  Hiram 
Klock  and  Edgar  A.  Tiffany.  Klock  &  Tiffany  were  merchants- 
owning  a  stock  of  goods  in  a  store  in  the  city  of  Oswego,  ^-  Y. 
He  had  as  such  attorney  issued  executions  upon  these  judgco^*^ 
and  placed  them  in  the  hands  of  the  appellant  Van  Buren,  who- 
was  sheriff  of  the  county  of  Oswego,  and  Van  Buren  had  levied 
the  executions  upon  the  stock  of  goods  of  Klock  &  Tiffany.  The 
respondents  were  creditors  of  Klock  &  Tiffany  to  the  amount  of 
$1,346.75,  with  some  interest,  and  they  commenced  an  action 
against  them  to  recover  their  demand,  and  caused  an  attacb"^^"^^ 
to  be  issued  and  levied  upon  said  stock  of  goods;  such  levy,  ^?^* 
ever,  was  made  after  the  levy  under  said  executions.  The  pla?'^^' 
iffs  learning  of  the  levy  of  the  executions  mentioned,  and  clwfD- 
ing  that  the  judgments  upon  which  they  were  issued  were  ^W 
obtained  an  injunction  order  from  the  county  judge  of  if  oQ^ 
county  in  an  action  in  the  supreme  court,  restraining  Van  15  ^^^^ 
as  the  sheriff  of  Oswego  county,  and  the  plaintiffs  in  the    j""^' 
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ments  upon  which  the  executions  had  been  issued,  their  attc^rneys, 
etc.,  from  selling,  or  in  any  manner  interfering  with  the  said  stock 
of  goods,  by  virtue  of  the  executions,  until  the  farther  order  of 
the  court,  and  staying  all  proceedings  on  the  part  of  the  plaintiflfa 
under  said  judgments  until  the  final  determination  of  the  action. 
Copies  of  the  injunction  order  were  duly  served  upon  the  appel- 
lants; they,  however,  proceeded  in  disr^ard  of  the  injunction 
order,  and  caused  the  goods  to  be  sold  by  virtue  of  the  execu- 
tions ;  the  sale  was  to  Mr.  Hopkins  for  the  sum  of  $17,000,  that 
being  about  the  amount  necessary  to  satisfy  the  executions.  Before 
proceeding  to  sell  the  goods  under  the  executions,  the  appellant 
Hopkins  procured  from  L.  W.  Baker,  special  surrogate  in  and  for 
Osw^o  county,  upon  an  ex  parte  application  therefor,  an  order 
purporting  to  vacate  and  set  aside  the  said  injunction  order  granted 
by  the  Monroe  county  judge.  These  proceedings  were  thereupon 
instituted  to  punish  the  appellants  for  disobedience  of  the  injunc- 
tion order,  and  the  order  appealed  from  was  made,  imposing  a  fine 
upon  them  for  the  full  amount  of  the  claim  of  the  respondents, 
amounting  with  interest  and  costs  to  the  sum  of  $1,470.32. 

We  agree  with  the  conclusion  of  the  trial  justice  that  the  special 
surrogate  of  Oswego  county  had  no  jurisdiction  to  make  the  order 
he  did.  It  was  the  duty  of  the  defendants  to  obey  the  injunction 
order  while  it  was  in  force.  If,  as  they  claim,  the  injunction 
order  was  improvidently  granted,  they  should  have  taken  pro- 
ceedings and  obtained  an  order  vacating  it  It  is  contended  by 
the  defendants*  counsel  that  the  evidence  presented  to  the  trial 
court  failed  to  establish  that  the  plaintiffs  sustained  any  damages 
in  conseciuence  of  the  violation  by  them  of  the  injunction  order, 
and  insist  that  the  sale  under  the  executions  did  not  change  or 
affect  the  rights  of  the  plaintiffs  under  their  attachment  The 
plaintiffs  concededly  had  a  levy  upon  property  of  sufiicient  value 
to  pay  their  debt  The  defendants,  in  violation  of  the  injunction 
order,  sold  the  property  by  virtue  of  executions  which  had  been 
levied  upon  the  property  prior,  in  point  of  time,  to  the  levy  of 
plaintiffs  attachment  Hopkins  thereby  obtain^  a  pHnia  facie 
title  to  the  property,  and  apparently  destroyed  the  lien  of  plaint- 
iffs' attachment,  thereby  converting  the  attached  property  to  his 
own  use,  in  diefiance  of  the  attachments.  The  defendants'  conten- 
tion then,  and  still  is,  that  their  executions  were  a  lien  upon  the 
property  superior  to  the  plaintiffs'  attachment  Had  they  thought 
otherwise,  they  could,  when  these,  con  tempt  proceedings  were 
commenced,  at  once  have  taken  proceedings  to  render  nugatory 
the  sale  made  in  violation  of  the  injunction  order,  and  thereby 
have  purged  themselves  of  their  contempt  Instead  of  taking 
such  a  course,  they  contended  at  the  trial  and  still  insist,  that 
their  proceedings  were  entirely  regular  and  legal. 

The  plaintiffs  made  a  prima  facie  case  against  the  defendants, 
which  justified  the  making  of  the  order  appealed  from. 

The  defendants  having,  as  we  think,  failed  to  make  out  a 
defense,  the  order  appealed  from  should  be  affirmed,  with  coeta 

Order  appealed  from  affirmed,  with  costa 

DwiGHT,  P.  J.,  and  Macomber,  J.,  concur. 
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The  People,  Resp'ts,  v,  Jacob  Dold,  AppFt 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  IS,  189i.) 

Oleomargarine— Penalty— Intent. 

An  intent  to  sell  the  product  as  butter  or  cheese  is  necessary  to  constitute 
a  violation  of  §  8  of  ch^.  188,  Laws  1885,  prohibiting  the  mixture  with 
milk,  cream  or  butter  of  any  animal  fats  or  animal  or  vegetable  oils. 

Appeal  from  a  judgment  of  the  supreme  court  entered  in  the 
clerk  s  office  of  the  county  of  Erie  on  the  2d  of  September,  1891, 
in  favor  of  the  plaintifiE  against  the  defendant  for  ^09.75 
damages  and  $143.12  costs. 

Adelbert  Moot^  for  app^lt ;  A.  C.  Calkins^  for  resp'ts. 

Lewis,  J. — This  action  was  brought  for  the  recovery  of  a 
penalty  of  $600  under  §§  8  and  19  of  chapter  183  of  the  Laws  of 
1885,  as  amended  by  chapter  577  of  the  Laws  of  1886.  Section 
8,  so  far  as  is  necessary  to  the  present  inquiry,  is  as  follows: 

"  No  person  shall  manufacture,  mix  or  compound  with  or  add 
to  natural  milk,  cream  or  butter,  any  animal  fats  or  animal  or 
vegetable  oils,  nor  shall  he  make  or  manufacture  any  oleaginous 
substance  not  produced  from  milk  or  cream,  with  intent  to  sell 
the  same  for  butter  or  cheese  made  from  unadulterated  milk  or 
cream,  or  have  the  same  in  his  possession,  or  offer  the  same  for 
sale  with  such  intent,  nor  shall  any  article  or  substance  or  com- 
pound so  made  or  produced  be  sola  intentionally  or  otherwise  as 
and  for  butter,  cheese  or  the  product  of  the  dairy." 

Then  follows  a  clause  prohibiting  the  using  of  coloring  matter 
in  the  manufacture  of  butterine  or  oleomargarine.  This  section 
makes  a  violation  of  its  provisions  a  misdemeanor,  to  be  punished 
by  a  fine  of  not  less  than  $100  nor  more  than  $1,000.  Section  19 
provides  a  penalty  of  $600  for  the  violation  of  the  provisions  of 
§  8,  to  be  recovered,  with  costs,  in  any  court  of  the  state  having 
jurisdiction  thereof  in  a  case  to  be  prosecuted  by  the  dairy  com- 
missioner in  the  name  of  the  People  of  the  state.  The  complaint, 
in  one  and  the  same  count,  chaises  that  the  defendant  violated 
§  8,  in  that  he  did  manufacture,  mix  and  compound  with,  and 
add  to  natural  milk,  cream  and  butter,  certain  animal  fats  and 
animal  and  vegetable  oils,  and  did  make  and  manufacture  a  cer- 
tain oleaginous  substance  not  produced  from  milk  and  cream, 
with  intent  to  sell  the  same  for  butter  made  from  unadulterated 
milk  or  cream,  and  did  have  the  same  in  -his  possession  and 
offered  the  same  for  sale  with  such  intent 

Then  follows  a  clause  charring  that  he  had  in  his  possession 
butterine  or  oleomargarine  which  was  colored  with  annatto  or 
other  coloring  matter.  The  evidence  tended  to  show  that  the 
defendant  did  manufacture  butterine  or  oleomargarine  by  mixjng 
nnimal  fats  and  animal  and  vegetable  oils  with  natural  HiilKj 
cream  and  butter,  but  failed  to  show  that  he  did  so  with  the  in- 
tent to  sell  the  same  for  butter  made  from  unadulterated  inilk 
or  cream.  There  was  no  evidence  which  would  warrant  a  ver- 
dict against  Mr.  Dold  on  the  theory  that  he   made  this  oleo- 
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margarine  or  butterine,  or  offered  it  for  sale  or  intended  to  sell  it 
as  an  article  made  from  unadulterated  milk  or  cream. 

The  court  charged  the  jury  that  if  they  found  from  the  evi- 
dence that  the  defendant  did  manufacture,  mix  or  compound 
with  or  add  to  natural  milk,  cream  or  butter,  any  animal  fats 
or  animal  or  vegetable  oils,  he  was  liable  for  the  penalty.  The 
defendant's  counsel  excepted  to  this  part  of  the  charge  because 
it  left  out  of  view  the  intent  to  sell  the  same  for  butter  or  cheese, 
and  thereupon  requested  the  court  to  charge  the  jury  that  unless 
they  found  that  tne  defendant  mixed  or  compounded  natural 
milK,  cream  or  butter  with  animal  fats  or  animal  or  vegetable 
oils  or  oleaginous  substances  not  produced  from  milk  or  cream, 
with  the  intent  to  sell  the  same  for  butter  or  cheese,  they  cannot 
find  in  favor  of  the  plaintiff  so  far  as  this  part  of  the  case  is  con- 
cerned. 

The  court  declined  so  to  charge  and  the  defendant  duly 
excepted.  The  question  is  therefore  distinctly  and  clearly  pre- 
sented, did  the  defendant  incur  the  penalty  by  mixing  these 
substances  as  stated  without  any  intention  of  selling  the  product  for 
butter,  but  intending  to  sell  it  for  just  what  it  was,  oleomargarine 
or  butterine.  The  undisputed  evidence  was  that  in  the  manu- 
facture of  oleomargarine  or  butterine  the  use  of  milk  or  cream  is 
indispensable.  Without  the  use  of  milk  or  cream  the  compound 
would  not  be  oleomargarine  or  butterine. 

In  the  case  of  the  People  v.  i/ara;,  99  N.  Y.,  377,  the  defend- 
ant was  convicted  of  the  violation  of  the  sixth  section  of  chapter 
202  of  the  Laws  of  1884,  which  provides  that, 

"No  person  shall  manufacture  out  of  oleaginous  substances,  or 
any  compound  of  the  same,  other  than  produced  from  unadulterated 
milk,  or  of  cream  from  the  same,  any  article  designed  to  take  the 
place  of  butter  or  cheese  product  from  pure,  unadulterated 
milk  or  cream  of  the  same,  or  shall  sell  or  offer  for  sale  the  same 
as  an  article  of  food." 

John  Rapallo  in  his  opinion  says  :  "  It  appears  to  usquite  clear 
that  the  object  and  effect  of  the  enactment  under  consideration 
were  not  to  supplement  existing  provisions  against  fraud  and 
deception  by  means  of  imitations  of  dairy  butter,  but  to  take  a 
further  and  bolder  step  by  absolutely  prohibiting  the  manufacture 
or  sale  of  any  article  which  could  be  used  as  a  substitute  for  it, 
however  openly  and  fairlv  the  character  of  the  substitute  might 
be  avowed  and  publishecJ,  to  drive  the  substituted  article  from  the 
market,  and  protect  those  engaged  in  the  manufacture  of  dairy 
products  agamst  the  competition  of  cheaper  substances  capable 
of  being  applied  to  the  same  uses  as  acticles  of  food." 

The  act  so  far  as  it  attempted  to  accomplish  that,  was  held  to 
be  void  as  violative  of  the  provisions  of  the  constitution  securing 
freedom  to  all  persons  to  follow  any  lawful  pursuit  not  injurious 
to  the  community. 

After  the  argument  of  that  case  in  the  court  of  appeals,  but  be- 
fore the  decision  was  announced,  chapter  183  of  the  Laws  of 
1885  was  passed,  containing  the  section  under  review.  The 
amendment  of  1886  does  not  affect  the  question  before  ua     If 
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the  construction  given  to  this  section  by  the  trial  court,  that  the 
mixing  of  animal  fat  or  oils  with  milk  or  cream,  is  prohibited  with- 
out reference  to  an  intent  to  sell  the  product  for  butter,  be  coiTect, 
then  it  seems  to  logically  follow  that  the  legislature  has  by  this 
act  accomplished  the  very  thing  which  the  court  of  appeals  held 
in  People  v.  Marksy  supra,  could  not  be  done  by  act  of  the  legis- 
lature. The  act  of  1884  sought  to  prohibit  the  manufacture  or 
sale  of  oleomargarine  as  a  substitute  for  butter,  and  was  held  to 
be  void.  The  act  of  1885  prohibits  its  manufacture  for  any  pur- 
pose, unless  §  8  permits  it  to  be  manufactured  if  the  manufac- 
turer intends  to  sell  it  for  just  what  it  is. 

In  the  case  of  the  People  v.  Arensbergy  reported  in  105  N.  Y., 
128 ;  6  St  Eep.,  789,  being  an  appeal  from  a  judgment  of  con- 
viction of  the  defendant  for  violating  the  same  act,  Judge  Ra- 
pallo  says : 

**  The  statutory  prohibition  is  aimed  at  a  designed  and  inten- 
tional imitation  oi  dairy  butter,  in  manufacturing  the  new  pro- 
duct, and  not  at  a  resemblance  in  qualities  inherent  in  the  articles 
themselves,  and  common  to  botL" 

While  it  appears  from  the  record  that  the  use  of  cream  or  milk 
does  impart  to  the  compound  a  butter  taste,  and  in  a  slight  degree 
gives  the  substance  the  yellow  hue  of  genuine  butter,  but  as  sug- 
gested, if  the  cream  or  milk  be  not  used,  the  product  is  not  oleo- 
margarine, and  would  not  answer  the  purpose  for  which  it  is 
manufactured,  to  wit,  a  cheap  substitute  for  butter,  it  was  con- 
cededly  within  the  power  of  the  legislature  to  prohibit  the  mixing 
of  the  ingredients  mentioned  in  the  section  with  the  intent  to  sell 
the  product  as  or  for  butter.  But  as  it  was  not  within  the  province 
of  the  legislature  to  prohibit  its  manufacture  altogether,  it  must 
be  held,  to  give  it  any  force  or  effect,  that  the  clause  "  with  intent 
to  sell  the  same  for  butter  "  applies  to  that  part  of  the  section  pro- 
hibiting the  mixing  of  the  animal  or  vegetable  oils  or  animal  fats 
with'  natural  milk,  cream  or  butter. 

It  follows  that  it  was  error  in  the  court  to  charge  that  the  intent 
to  sell  was  not  necessary  to  constitute  a  violation  of  that  part  of 
the  section.  The  complaint,  as  we  have  seen,  also  charged  the 
defendant  with  having  in  his  possession  oleomargarine  colored 
with  annatto  or  other  coloring  matter,  and  there  was  evidence 
tending  to  sustain  this  allegation  of  the  complaint ;  yet  as  the 
eourt  submitted  to  the  jury  the  question  whether  the  defendant 
was  guilty  of  violating  the  provisions  of  the  section  first  referred 
to,  as  well  as  the  question  of  the  use  of  coloring  matter,  we  can- 
not know  whether  the  jury  found  against  the  deiendant  for  mix- 
ing the  compound  or  for  using  coloring  matter. 

Because  of  the  error  in  the  charge  of  the  court,  that  the  intent 
to  sell  was  not  necessary  to  constitute  a  violation  of  the  section,  a 
new  trial  should  be  granted,  with  costs  to  abide  the  event 

DwiGHT,  P.  J.,  and  Maoomber,  J.,  concur. 
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Joseph  W.   Fiske,  Resp't,  v.  John  Rogers  ei  al,  App'lts,  ei 

aLy   Resp'ts. 

(Neto  York  Sup&riar  Court,  General  Term,  Filed  Ma/rch  U,  189^.) 

N»w  York  City— Libn  on  contract— Notice. 

A  notice  of  lien  under  §  1826  of  chap.  410,  Laws  1882,  which  states 
that  the  amount  claimed  i8  duo  from  the  contractor  with  the  city  under  a 
contract  made  by  him  through  his  agent,  when  in  fact  the  alleged  agent 
was  a  subcontractor  with  whom  the  contract  was  made,  is  not  in  compU- 
anoe  with  the  statute,  and  cannot  be  the  foundation  of  a  lien. 

Appeal  from  judgment  entered  upon  repoit  of  referee. 
Dudley  R  Horton,  for  appUts ;  &  R  Sewards,  Albert  H.  AUer- 
bury,  John  Brooks  LeaviU  and  L.  Laflin  KeUogg^  for  resp'ts. 

Per  Curiam.— The  action  was  to  determine  the  right  of  the 
parties,  under  notices  of  lien,  to  money  due  under  a  contract  made 
with  the  city. 

As  to  most  of  the  lienors  there  is  a  fundamental  consideration 
which  will  dispose  of  the  appeal  as  to  them.  It  was  found  be- 
low that  the  notices  of  lien  filed  by  them  were  valid.  Section 
1825  of  chap.  410,  Laws  of  1882,  vol.  2.  That  section  requires 
that  a  notice  shall  state  the  amount  of  the  claim  and  from  whom 
due.  Whereas  the  notices  now  in  view  stated  in  legal  effect 
that  the  amount  claimed  was  due  by  Rogers,  the  contractor 
with  the  city,  under  a  contract  made  by  Kogjers  through  his 
agent,  one  Fortunato.  The  referee  found  that  this  was  not  in  ac- 
cordance with  the  facts,  which  were  that  Fortunato  was  not  agent 
of  Rogers  and  the  contracts  were  made  with  Fortunato,  who  was 
a  sub-contractor  of  Rogers.  The  notices  were  therefore  not  within 
the  statute,  and  were  not  the  foundations  of  liens.  The  judgment 
that  was  in  favor  of  the  plaintiff  and  the  defendants.  Smith,  Bran- 
dell  and  Curtis  &  Blaisdell,  should  be  reversed  and  a  new  trial 
ordered,  with  a  single  bill  of  costs  to  abide  the  event 

The  notice  of  lien  filed  by  defendants  Ritch  was  objected  to  on 
the  ground  that  the  contract  made  with  defendant  Rogers  was  in 
reality  made  with  a  firm  to  which  the  defendants  Ritch  had  suc- 
ceeded, but  the  notice  stated  that  it  was  made  with  the  defendant 
This  matter  was  not  open  for  litigation.  The  appellants  in  this 
answer  "  affirmatively  allege  that  they  entered  into  a  contract  with 
5%id  defendants  Ritch  to  furnish  stone  as  alleged  in  this  complaint" 
The  objection  to  the  notice  should  not  be  sustained 

The  facts  connected  with  the  claim  of  the  Ritchs  cannot  be  ex- 
amined because  it  does  not  appear  that  all  the  evidence  is  in  the 
case  that  was  settled. 

The  judgment  as  to  the  respondents  Ritch  should  be  affirmed, 
with  costa 

No  ground  has  been  claimed  for  reversing  the  judgment  in 
favor  of  Russo.     It  is  therefore  afl&rmed,  with  costa 

Sedgwick,  Ch.  J.,  Dugro  and  Gildersleeve,  JJ.,  concur. 
I  St.  Rep.,  Vol.  XLIV.        104 
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James  Nunan,  Resp't,  v.  Andrew  T.  Doyle,  App'lt 

(New  York  Superior  Court,  General  Term,  FUed  Mardi  J4,  J89S.) 

MBCHMncB'  LiBK— Pbrfobmaitcb. 

It  is  no  defense  to  an  action  to  foreclose  a  mechanics'  lien,  that  there  was 
not  full  performance  of  the  contract;  substantial  performance  Is  sufficient. 

Appeal  from  judgment  in  favor  of  plaintiflL 

Charles  J.  Manly,  for  applt ;  William  SUme,  for  resp't 

DuaRO,  J. — This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintifE. 

The  action  was  brought  to  foreclose  a  mechanics'  lien.  The 
amount  claimed  to  be  due  was  $1,614,  and  was  for  a  balance 
upon  a  contract  of  $14,680,  and  for  extra  work.  The  recovery 
was  for  $1,068.60.  The  appellant  claims  that  the  lien  was  in- 
valid, and  seems  to  relj  greatly  upon  a  finding  of  fact,  which  is 
in  eflEect  that  the  work  covered  by  the  contracts  was  not  yet  com- 
pleted at  the  time  of  the  trial.  That  a  substantial  completion  was 
not  referred  to  in  this  finding  is  evidenced  by  the  fourth  finding, 
which  reads,  **  That  before  the  14th  day  of  July,  1890,  plaintifE 
had  substantially  completed  the  plastering  work  required  to  be 
done.  *  *  *"  The  case  shows  that  the  refei*ee  found  that 
plaintifE  had  substantially  performed  the  contract  and  work  for 
which  he  filed  the  lien.  Allowance  was  made  for  the  lack  of  full 
performance, 

Hollister  v.  Jfott,  82  St  Rep.,  748,  is  satisfactory  authority  that 
a  recovery  ought  not  to  be  defeated  upon  the  ground  that  there 
was  not  full  performance  by  the  plaintifE ;  substantial  performance 
will  suflSce.  I  have  examined  the  exceptions  which  appear  in 
the  case,  and  find  no  error  which  warrants  a  reversal. 

The  judgment  should  be  aflSrmed,  with  costs  and  disburse- 
ments. 

Sedgwick,  Ch.  J.,  and  Gildersleeve,  J.,  concur. 


Mary  Eliza  Rowland,  App'lt,   v.   Charles  Miller  ei  at, 

.  Resp'ts. 

(Kew  York  Superior  Ckntrt,  General  Term,  Filed  March  U,  189$,) 

Ejbctmbnt— Description — ^Demurrer. 

The  descript'on  of  the  premises  in  controversy  in  a  complaint  in  eject- 
ment was  as  fonows :  "  Commencing  at  a  point  in  the  easterly  line  of 
said  premises,  three  and  one-ei|rhth  inches  southerly  from  the  northerly 
line  of  said  premises,  and  running  thence  westerly  to  a  point  distant  one 
and  one-eia:hth  inches  southerly  from  a  point  in  the  said  northerly  line  of 
said  promises,  distant  nineteen  feet  westerly  from  the  easterly  line  there- 
of." Held,  that  this  was  the  description  of  nothing  but  a  straight  line ; 
that  there  was  nothing  to  make  more  definite  and  certain,  and  that  a  de- 
murrer was  proper. 

Appeal  from  an  order  of  the  special  term,  sustaining  a  de- 
murrer, and  from  the  judgment  entered  thereon. 

Lochwood  S  Hill,  for  app'lt ;  BurriU,  Zabriskie  <k  BurriU,  for 
resp'ts. 
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GiLDERSLEEVE,  J. — This  is  an  action  for  ejectment     The  de- 
scription of  the  property  in  suit  is  set  forth  in  the  complaint  as 
follows :  "  Commencing  at  a  point  in  the  easterly  Jine  of  said 

{)remises,  three  and  one-eighth  inches  southerly  from  the  northerly 
ine  of  said  premises,  and  running  thence  westerly  to  a  point  dis- 
tant one  and  one-eighth  inches  southerly  from  a  point  in  the  said 
northerly  line  of  said  premises,  distant  nineteen  feet  westerly  from 
the  easterly  line  thereof." 

This  is  a  description  of  a  straight  line,  and  nothing  elsa 

Section  1511  of  the  Code  of  Civil  Procedure  provides  that  "the 
complaint  must  describe  the  property  claimed  with  common  cer- 
tainty, by  setting  forth  the  name  of  the  township  or  tract,  and  the 
number  of  the  lot,  if  there  is  any,  or  in  some  other  appropriate 
manner ;  so  that,  from  the  description,  possession  of  the  property 
claimed  may  be  delivered,  where  the  plaintiff  is  entitled  thereto. 

As  it  is  impossible  to  deliver  possession  of  a  straight  line,  the 
complaint  clearly  does  not  set  forth  facts  sufficient  to  constitute  a 
cause  of  action ;  and,  therefore,  the  demurrer  must  be  sustained. 
Code,  §  48a 

The  complaint  does  not  describe  any  property  at  all ;  and  there 
is,  therefore,  nothing  of  which  a  bill  of  particulars  can  be  given 
and  nothing  to  be  made  more  definite  and  certain  by  .motion, 
under  §  546  of  the  Codd ;  it  conseauently  follows  that  defendants* 
proper  course  was  to  demur.  See  Budd  v.  Bingham^  18  Barb.,  494. 

The  judgment  and  order  appealed  from  are  affirmed,  with  costs. 

Sedgwick,  CL  J.,  and  Dugro,  J.,  concur. 


Gretchen  Seebach,  Individually  and  as  ExVx,  et  alj  Eesp'ts, 
V.  The  Metropolitan  Elevated  Eailway  Co.  et  al^ 
App'lts. 

(New  York  Superior  Churt,  General  Term,  Filed  March  U,  1892,) 

Railboad— ELByATBi>— Dajcaobs. 

The  fee  damaffe  to  be  paid  bv  an  elevated  railroad  to  avoid  an  injunc- 


tioQ  may  include  damages  to  be  caused  in  the  future  by  the  passage  of 
trains,  such  as  dirt,  cinders,  steam,  smoke  and  odors. 

Appeal  by  the  defendants  from  judgment  entered  upon  the 
report  of  a  referee. 

Joseph  R  Lordj  for  app'lts ;  Charles  Gibson  Bennett^  for  resp'ta 

Per  Curiam. — This  is  an  action  for  an  injunction  against  the 
defendants  maintaining  and  operating  their  elevated  railroad  in 
front  of  the  premises  of  plaintiffi 

The  referee  refused  to  find,  at  the  request  of  defendants' 
attorney,  that  the  sum  fixed,  if  any,  to  be  paid  as  an  alternative 
for  avoiding  the  injunction  shall  not  include  damaces  to  be  caused 
in  the  future  by  the  running  of  trains,  i  e.,  include  the  damages 
to  be  caused  in  the  future  by  noise,  dirt,  cinders,  steam,  smoke  and 
odors  incidental  to  the  operation  of  the  trains  in  the  future.  The 
learned  referee  was  correct  in  his  action.  The  running  of  trains 
in  the  future  would  be  a  taking  of  plaintiflfs'  easement  As  to 
tlie  damages  to  be  caused  in  the  future,  the  request  was  at  least 
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partly  invalid.  For  conceding  that  the  effect  of  noise  would  not 
be  a  lessening  of  the  easement,  certain  of  the  other  particulars 
would  be.  "Smoke  and  gas,  ashes  and  cinders  affect  and  impair 
the  easement  of  air.  The  structure  itself  and  the  passage  of  cars 
lessen  the  easement  of  light,  etc.,  eta"  Drucher  case,  106  N.  Y., 
157 ;  8  St  Rep.,  599 ;  Am,  Bank  Nide  Co.  v.  N.  T  Elevated  R 
Ch,j  41  St  Rep.,  531.  The  referee  did  not  include  the  effect  of 
noise  in  his  estimation  of  the  value  of  plaintiffs*  easement 

Judgment  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  Dugro  and  Qildersleeve,  JJ.,  concur. 


Eliza  L.  Hirsohberger,  Resp't,  v.  The  Manhattan  Railway 
Company  et  al,  App*lts. 

{New  York  SwpmiQT  (Jowri,  General  Term,  Mled  March  U,  189t,) 

Appeal  by  defendants  from  judgment  entered  upon  the  de- 
cision of  ajudge  at  special  term. 

Joseph  K  Lord^  for  app'lts ;  Charles  A,  B.  Pratt^  Jr.^  for  resp't 

Per  Curiam. — The  questions  raised  by  the  appellants  in  this 
case  are  the  same  that  have  been  decided,  unfavorably  to  them, 
in  Seebach  v.  The  Metropolitan  Elevated  £L  Co,  argued  this  term. 

Judgment  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  Dugro  and  Gildersleevb,  JJ.,  concur. 


Alexandrina  Jordan,  Resp't,  v.  The  Metropolitan  Ele- 
vated Railway  Co.  et  aL,  App'lts. 

{New  T<yrk  Superior  Court,  General  Term,  Filed  March  14,  189t,) 

Railroad— Elbvated— Damages— Passage  op  trains. 

In  fixing  the  fee  damage  caused  by  the  erection  and  maintenance  of  an 
elevated  road,  ^e  court  may  consider  the  future  ^knssage  of  trains  and  the 
incidental  injuries  thereby  occasioned  to  plaintiff's  easements,  such  aa 
dust,  cinders,  steam,  smoke  or  odors. 

{Superb  V.  Metropolitan  El.  B.  Co.,  41  St.  Rep.,  155,  disapproyed.) 

Appeal  from  judgment  in  favor  of  plaintiflE. 

Sackett  &  Bennett^  for  resp't ;  Davies  &  Bapatlo,  for  app'lts. 

DuGRO,  J. — This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiff  for  past  damages,  and  an  injunction  with  alternative 
relief. 

Assuming  the  appellants'  point  to  be  in  the  case,  the  main  ques- 
tion in  this  appeal  is  presented  by  his  claim  that  an  error  was 
committed  by  the  learned  trial  judge  in  including  as  a  part  of  the 
subjects  to  l>e  compensated  for  by  the  amount  which  was  fixed 
as  the  fee  damage  tne  future  passage  of  the  trains,  with  the  dust, 
cinders,  steam,  smoke  or  odors  incidental  to  the  operation  of 
trains  in  the  future  upon  the  structure  of  the  defendants. 

The  appellants'  contention  is,  in  substance,  that  the  injury  to 
plaintiff's  easement  of  light,  air  and  access  in  the  street  adjacent 
to  her  lot  for  which  she  can  recover,  is  merely  that  done  by  the 
existence  of  the  structure  in  the  street,  as  distinguished  from  that 
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incident  to  this  existence  and  the  running  of  trains,  with  the  inci- 
•dental  injuries  thereby  occasioned  to  the  easements  referred  ta 

In  support  of  their  contention  they  rely  mainly  upon  the  case 
of  Spero  V.  The  Metropolitan  Elevated  BaUway  th.^  41  St  Bep.| 
155. 

This  case  is  recent  and  supports  their  position.  It  seems,  how- 
ever, in  conflict  with  the  following  cases :  Story  v.  The  New  York 
Elevated  Railroad  Co,,  90  N.  Y.,  122 ;  Drxicker  v.  The  Manhattan 
Elevated  Railway  Co.  et  al,  106  id.,  157  ;  8  St  Rep.,  599 ;  American 
Bank  Note  Co.  v.  The  N  Y.  Elevated  Railroad  Co.  et  a?.,  41  id.,  531 ; 
Messenger  v.  The  Manhattan  Railway  Co,  et  at,  42  id.,  96.  With 
the  first,  wherein  it  holds  that  ^*  the  street  occupies  the  surface 
and  to  its  uses  the  rights  of  the  adjacent  lots  are  subordinate,  but 
•above  the  surface  there  can  be  no  lawful  obstruction  to  the  access 
of  light  and  air  to  the  detriment  of  the  abutting  owner." 

With  the  second,  wherein  it  holds  that  "  smoke,  gases,  ashes, 
oinders  affect  and  impair  the  easement  of  air,"  and  proclaims  these 
as  elements  of  damage,  even  though  the  necessary  concomitants 
of  the  construction  and  operation  of  the  road  and  roads ;  "  there 
remains  but  the  annoyance  of  noise  and  vibration  of  the  buildings 
*  *  *  but  no  objection  or  exception  selected  these  out  as  im- 
proper elements  in  proof  of  damage,  and  the  question  which  might 
involve  the  difference  of  opinion  among  us  is  not  here  presented." 
The  difference  referred  to  I  take  to  be  that  later  found  in  Ameri- 
can Bank  Note  Co.  v.  The  N.  Y Elevated  RR  Co.et  al,  41  St  Rep., 
o'Slj  where  it  was  held  that  "the  noise  of  operation  should  not 
be  taken  into  account  as  an  element  of  fee  damage  " 

With  the  third :  because  the  question  here  presented  was  there 
not  passed  upon  in  the  appellants*  favor,  although  presented  upon 
the  nearing  of  the  appeal  m  the  court  of  appeals,  and  because  the 
jSperb  case  and  nearly  all  of  those  now  upon  appellants'  brief 
were  upon  the  brief  and  supplemental  brief  presented  to  the 
•court  of  appeals  by  the  present  aefendants,  then  the  appellants. 

With  the  Messenger  case,  wherein  it,  adverting  to  evidence  of 
noise,  reads :  "  It  does  not  appear  that  this  evidence  was  received  as 
bearing  upon  the  fee  damage  *  ♦  *  According  to  our  decision  in 
the  case  last  cited,  it  was  not  competent  in  relation  to  the  fee  dam- 
4\ge.  In  estimating  that,  evidence  must  be  confined  to  what  the 
railroad  companv  is  authorized  to  take,  or  interfere  with,  to  wit : 
the  easements  of  light,  air  and  access," 

Subtle  refinement  may  possibly  discover  the  Sperb  case  as  in 
harmony  with  the  cases  referred  to.  If  so,  the  defendants  are  right 
in  their  position  upon  the  question  presented;  for  the  JS^b  case 
has  the  merit  of  being  explicit 

Some  provision  should  have  been  made  for  the  protection  of 
the  defendants  against  such  right  as  the  mortgagee  may  have  in 
the  premises. 

As  no  other  error  appears  in  the  case  the  judgment  should  be 
modified  by  inserting  therein  between  the  words,  "  taken  by  the 
defendants,"  and,  "  and  providing  further  that  the  defendants  at 
any  time,"  the  following:  **  and  also  such  a  release  for  the  pur- 
poses of  execution  by  the  mortgagee,  Frederick  Van  Keuren,  as 
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will   relieve  from  his  mortgage  lien  the  said  easements,"  and 
conforming  in  other  respects  the  judgment  thereta 

If  the  respondent  so  desires,  the  judgment  will  be  further  modi- 
fied by  the  msertion  of' appropriate  provisions  in  case  she  should 
be  unable  to  obtain  the  release. 
Modified  as  stated,  the  judgment  is  aflSrmed,  without  costa 
Sedgwick,  Ch.  J.,  and  Gildersleeve,  J.,  concur. 

Sophia   Frank,    Resp't,    v.   The   Metropolitan   Elevatei> 
Kailway  Company  et  aL,  AppUta 

Barbara  Fahrbach,  Resp^t,  v.  The  Metropolitan  Elevatei> 
Railway  Company  et  uL,  App*lta 

Charles  Ludovici,  Resp't  v.  The  Metropolitan  Elevatei> 
Railway  Company  ei  oL,  App'lta 

Isaac  Lubin,  Resp't,  v.  The  Metropolitan  Elevated  RAiir 
way  Company  et  al,  Applta 

{New  York  Superior  Court,  General  Term,  Filed  March  14, 189S.) 

Appeals  from  judgments  in  favor  of  plaintiffs. 

Sacketi  Jk  Bennett^  for  resp'ts ;  Davies  i  Rapallo,  for  app'lts. 

DuGRO,  J. — That  there  should  be  affirmance  in  these  cases  fol- 
lows from  Jordan  v.  The  Metropolitan  Railway  Co,y  decided  at 
this  terra. 

No  errors  requiring  reversal  appear  in  the  admission  of  thq  evi- 
dence objected  to  in  the  LvMn  and  the  Ludovici  casea 

Judgments  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Gildersleeye,  J.,  concur. 


Julia  Livingston,  Resp't,  v.  The  Metropolitan  Elevatbi> 
Railway  Co.  et  aL,  App'lts. 

(New  York  Superior  Court,  Qerwral  Term,  FUed  March  U,  lS9t.) 

IUniBOAi>— Eletatsd— Damaobb—Bytobncb. 

In  an  action  against  an  elevated  railroad,  witneases  who  have  sliown 
their  acquaintance  with  the  rents  in  the  yicinity  of  plaintiff's  property, 
and  their  competencj  to  testify  in  relation  thereto,  may  be  allowed  ta 
testify  '*ls  to  the  course  of  rents  in  general  in  the  neighborhood  of  the 
premises  in  question  since  the  erection  of  the  railroad,  and  for  a  few  years 
previous  thereto."  Such  testimony  is  not  opinion  evidence,  but  a  group- 
ing of  facts  too  numerous  to  require  statement  in  detail. 

Appeal  from  judgment  in  favor  of  plaintiff,  entered  on  the 
report  of  a  referee. 

OKn^  Rives  &  Montgomery  {George  L.  RiveSj  of  counsel),  for 
resp't;  Davies  &  RapaUo  {Herbert  Barry ^  of  counsel),  for  app'lta 

Gildersleeve,  J. — The  judgment  enjoins  the  defendants  from 
operating  their  elevated  railway  in  front  of  the  premises  Noa  7ft 
and  78  West  Broadway  in  the  city  of  New  York,  but  permits  the 
defendants  to  pav  to  plaintiff  the  sum  of  $4,000,  with  interest 
from  the  date  of  the  report,  in  avoidance  of  the  injunction ;  and 
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also  awards  to  plaintiff  the  sum  of  $866.66,  past  damages,  together 
with  costs  and  allowance. 

A  careful  examination  and  analysis  of  the  evidence  satisfy  us 
that  the  damages  for  loss  of  rent  and  the  allowance  in  avoidance 
of  the  injunction  are  fully  warranted.  The  evidence  shows  sub- 
stantial injury,  and  the  awards  are  not  excessiva 

The  alleged  error,  which  is  urged  by  the  appellants  as  the  prin- 
cipal ground  of  reversal,  arose  upon  the  admission  by  the  learned 
referee,  under  the  objections  ana  exceptions  of  the  defendants,  of 
testimony  as  to  "  the  course  of  rents  in  general  on  West  Broad- 
way, in  the  neighborhood  of  the  premises  in  question,  since  the 
erection  of  the  elevated  railrq^d  and  for  a  few  years  previous 
thereto." 

This  inquiry  was  addressed  to  certain  witnesses  called  by  the 
plaintiff,  who  had  previously  fully  stated  their  experience  and 
opportunities  of  observation  as  to  rents  of  real  estate  in  the 
vicinity  of  plaintiff's  property,  and  had  given  facts  in  r^ard  to 
numerous  specific  pieces  of  property  as  to  which  they  had  per- 
sonal knowledge.  They  had  also  given  their  opinions  generallyaa 
to  past  and  present  values  of  this  and  adjacent  property.  We 
think  the  character  of  the  inquiry  on  the  subject  of  rent  ana  also  of 
fee  values,  in  the  questions  challenged  by  defendants,  was  proper. 
The  questions  called  for  a  statement  of  fact  from  witnesses  who 
bad  shown  themselves  competent  to  testify  in  respect  of  the  sub- 
ject matter  under  investigation.  It  was  not  strictly  opinion  evi- 
dence. It  was  a  grouping  of  facts  too  numerous  to  require  state- 
ment in  detail 

We  find  no  substantial  error  in  the  rulings  of  the  referea 

The  judgment  must  be  affirmed,  with  costa 

Sedgwick,  Ch.  J.,  and  Dugro,  J.,  concur. 


If  ORGAN  L.  Livingston  and  Sylvia  Livingston,  Resp'ta,  v- 
The  Metropolitan  Elevated  Railway  Company  et  at, 
AppUts. 

{New  York  Superior  Court,  OenenU  Term,  Filed  March  I4, 1892,) 

Appeal  from  a  judgment  in  favor  of  plaintiffs,  entered  on 
the  report  of  a  referee. 

Olin^  Rives  &  Montgomery  {Oeorge  L,  Rives,  of  counsel),  for 
resp'ts ;  Davies  &  Rapallo  {Herbert  Barry,  of  counsel),  for  app'lta 

Qildbrsleeve,  J. — The  judgment  permits  the  defendants  to 
pay  to  plaintiffs  the  sum  of  $4,000,  with  interest  from  the  date- of 
the  report,  in  avoidance  of  the  injunction  restraining  defendants 
from  maintaining  and  operating  their  elevated  railroad  in  front  of 
premises  No.  72  and  74  West  Broadway,  in  the  city  of  New 
York ;  and  it  awards  to  plaintiffs  the  sum  of  $269.38,  as  damages, 
together  with  costs  and  allownnce. 

The  property  involved  in  this  case  adjoins  the  premises  which 
are  the  subject  matter  of  the  case  of  Julia  Livingston  against 
these  defendants,  affirmed  at  thb  general  term ;  and  the  two  cases 
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rest  upon  the  same  evidence  and  present  precisely  the  same 
questions. 

For  the  reasons  stated  in  the  opinion  in  the  said  case  oi  Jalia 
Livingston  against  these  defendants,  the  judgment  herem  iff 
affirmed,  with  costs. 

Sedgwick,  CL  J.,  and  Dugro,  J.,  concur. 


Stlvia  Livingston,  Resp't,  v.  The  Metropolitan  Elevatei> 
RA.ILWAY  Co.  et  aL,  App'lta 

{Nme  York  Superior  Court,  Qenoral  Term,  FUed  March  I4,  lS9f.) 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  on  the 
repoit  of  a  referee. 

OliTiy  Bives  Jk  Montgomery  {Qeorge  L,  Rives,  of  counsel),  for 
resp't ;  Davies  A  Mapallo  {Herbert  Barry^  of  counsel),  for  app'lts. 

Gildersleeve,  J. — The  judgment  permits  the  defendants  to 

Say  to  plaintiff  the  sum  of  $8,260,  with  interest  thereon  from  the 
ate  of  the  repoit,  in  avoidance  of  the  injunction  restraining  de- 
fendants from  operating  and  maintaining  their  elevated  railroad  in 
front  of  premises  No.  80  and  82  West  Broadway,  in  the  city  of 
New  York ;  and  it  awards  to  the  plaintiff  the  sum  of  $168.88,  as 
past  damages,  together  with  costs  and  allowance. 

The  property  involved  in  this  case  adjoins  the  premises  which 
form  the  subject-matter  of  the  case  of  Julia  Livingston  against 
these  deftmdants,  affirmed  at  this  general  term ;  and  these  two 
oases  rest  upon  the  same  evidence  and  present  precisely  the  same 
questiona 

For  the  reasons  stated  in  the  opinion  in  the  said  case  of  Julia 
Livingston  against  these  defendants, the  judgment  herein  isaffirmed^ 
with  costs. 
Sedgwick,  Ch.  J.,  and  Duoro,  J.,  concur. 

James  Saxton,  Resp't,  v.  The  New  York  Elevated  Bailroad 
Co.  ei  alj  App'lta 

(2few  York  Superior  Oonrt,  Qeneiol  Term,  Filed  March  14,  1S9$,) 

Railboad— Elevated— EvTOENCE. 

In  an  action  against  an  elevated  railroad,  evidence  of  objections  of 
plHintiff^s  tenants  to  their  rooms  on  account  of  dirt  and  noiae  from  the 
elevated  road,  not  connected  with  their  leaving  their  apartments  or  as  a 
reason  for  not  taking  them,  is  inadmissible  as  hearsay. 

Appeal  by  defendant  from  judgment  entered  upon  findings, 
and  by  judge  at  special  term. 

Arthur  0.  Toumsendy  for  app'lts ;  E.  W.  Tyler,  for  pesp*t 

Per  Curiam. — This  is  the  usual  action  against  the  defendants 
to  enjoiii  them  from  maintaining  and  operating  their  elevated  road 
in  front  of  plaintiffs  premisea 

On  the  trial  a  witness  was  called  who  was  the  janitor  of  the 
building  in  question.  He  testified  to  a  reduction  of  rent  througb 
ft  course  of  yeara     The  counsel  for  plaintiff  then  asked  what 
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during  these  years  have  the  tenants  stated  as  the  ground  of  their 
objection  to  their  Third  avenue  roonis,  and  if  so  have  they  givea 
substantially  the  same  objection  or  a  variety  of  objections.  The 
answer,  was  there  is  one  objection;  they  made  objection  referring 
to  different  objects;  different  things  in  connection  with  the  elevated 
road;  all  the  objections  refer  to  the  elevated.  The  objection  was- 
to  dirt  and  noise  from  the  elevated  road ;  they  cannot  open  the^ 
windows  because  if  they  do,  they  get  the  dirt  in  their  rooms,  in 
the  best  part  of  the  house  in  front 

The  question  that  called  out  this  testimony  was  validly  ex- 
cepted to  on  the  ground  that  the  declaration,  oi  the  tenants  were 
hearsay.  The  declarations  did  not  accompany  the  tenants  leaving 
apartments  and  were  not  the  statement  of  reasons  for  not  taking 
them.  In  either  of  such  cases,  there  might  be  room  to  ar^ue  that 
the  declaration  was  part  of  a  transaction.  They  were  but  isolated 
utterances  of  different  individuals,  not  under  oath  or  subject  to 
cross-exan^nation. 

There  are  some  questions  in  this  case  which  perhaps  are  like- 
those  on  the  same  subject  considered  in  the  Bohm  and  Somers  cases. 
These  cases  had  not  been  decided  at  the  time  of  the  trial  here. 
It  is  not  necessary  to  pass  upon  the  question  now,  as  the  new 
trial  will  be  had  under  the  cases  in  the  court  of  appeals. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide* 
the  event 

Sedgwick,  Ch.  J.,  Gildersleeve  and  Dugbo,  JJ.,  concur. 


Jacob  K  Tallman,  Resp't,   v.   Daniel  J.   Spbagub,  App'lt. 

{New  York  Superior  Court,  Qenerci  Term,  Filed  March  U,  1892.) 

1.  Uburt— Presumption. 

The  mere  fact  that  a  note  was  renewed  at  maturity  by  one  for  a  greater 
amount  does  not  necessarily  involye  usury,  especially  where  the  form  of 
the  statement  on  the  subject  intiniates  tliat  there  are  other  facts  not  stated, 
which  would  be  relevant. 

8.  Default— Patmknt. 

A  judgment  by  default  will  not  be  opened  on  the  ground  of  nartial  pay- 
ment upon  an  affidavit  showing  the  giving  of  a  note  for  oneOialf  of  that  in. 
suit    If  given,  this  would  not  have  been  a  payment. 

Appeal  by  defendant  from  order  denying  his  motion  to  opea 
a  judgment  taken  for  want  of  answer. 

J.  Nobk  Hayes,  for  app^lt ;  Michael  Jacobs^  for  resp^t. 

Per  Curiam. — The  defendant  asked  that  the  default  be  opened 
that  he  might  make  the  defense  of  usury.  The  aflSdavits  were 
too  vague  and  uncertain  on  this  subject  to  jyermit  it  to  be  held 
that  usury  was  shown.  The  mere  facts  of  giving  a  note  and  then^ 
at  its  maturity,  another  note  for  a  greater  amount  does  not  neces- 
sarily involve  usury,  especially  wiien  the  form  of  the  statement;, 
on  the  subject  intimates  that  there  are  other  facts  not  stated  which 
would  be  relevant  and  should  be  considered  before  holding  that 
there  was  usury. 
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The  defendant  also  maintained  that  he  had  a  defense  of  pay- 
ment or  partial  payment  As  to  the  first  the  affidavits  did  not 
support  it.  The  second  was  said  to  be  the  giving  of  the  defend- 
ant's note  for  about  thfe  half  of  the  amount  of  the  note  in  action. 
If  given,  this  would  not  have  been  a  payment  The  defendant's 
affidavits  left  it  doubtful  as  to  whether  it  was  ever  given  to  plain- 
tiff. The  affidavits  of  the  plaintiff  are  to  the  effect  that  it  never 
was. 

The  court  would  have  been  justified  in  denying  the  motion 
.absolutely. 

Order  affirmed,  with  ten  dollars  costa 

Sedgwick,  Ch.  J.;  Gildersleeve  and  Dugro,  JJ.,  concur. 


John  Murphy,  by  Guardian,  Resp't,  v.  The  Manhattan  Brass 

Co.,  App'lt 

{Now  York  Superior  Court,  GhnercU  Term,  Filed  March  14,  2892.) 

Security  fob  costs— Infants. 

Where  the  plaintiff  is  an  infant  whose  guardian  ad  litem  has  not  giyea 
security  for  costs  and  he  has  not  obtained  leave  to  sue  as  a  poor  person,  the 
defendant  has  a  right  to  require  security  to  be  given. 

Appeal  from  order  denying  defendant's  motion  that  plaintiff 
file  security  for  costs. 

William   G.  Latlirop,  Jr.,  for  app'lt ;  Adam  Finck,  for  resp't 

Per  Curiam. — The  defendant's  right  to  security  for  costs  de- 
pended upon  §  3268,  Code  Civil  Procedure,  as  amended  by 
chapter  170,  Laws  of  1891.  It  says  that  a  defendant  may  require 
security  for  costs  to  be  given  where  the  plaintiff  is,  when  the  action 
was  commenced  ;  subd.  5,  an  infant  whose  guardian  ad  litem  had 
not  given  such  security,  excepting  as  otherwise  provided  in  §§  459 
and  469  of  the  act.  These  sections  refer  to  the  right  of  an  infant 
to  obtain  leave  to  prosecute  as  a  poor  persoa 

As  in  this  case  it  did  not  appear  that  the  guardian  ad  litem  had 
filed  security  for  costs  or  that  the  plaintiff  had  obtained  leave  to 
sue  as  a  poor  person,  the  defendant's  motion  should  have  been 
.^ranted. 

The  order  appealed  from  is  reversed  and  defendant's  motion 
helow  granted,  with  ten  dollars  costs. 

Sedgwick,  Ch.  J.,  Dugro  and  Gildersleeve,  JJ.,  concur. 


Florence  V.  Haigh  et  al,  Resp'ts,  v,  Christine  ^  Crocker 

eial.,  AppFts. 

(New  Tark^Superior  Court,  General  Term,  Filed  March  IJ^,  189t,) 

1.  Usury— Injunction. 

The  court  is  not  absolutely  bound  to  believe  affidavits  read  in  oppoflltioii 
to  the  coDtiDuance  of  an  injunction. 

2.  Same. 

The  fact  that  1  he  business  was  done  by  i^nts  who  claim  that  their  princi- 
pal did  not  authorize  or  know  of  or  benefit  by  the  usury  taken,  is  not  con- 
clusive on  the  question  of  the  principal's  liability,  as  notwithstanding 
these  facts  there  may  have  been  complicity  between  them. 
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Appeal  by  defendants  from  order  continuing  injunction. 
I).  A,  Stephens^  for  app'lts ;  Foster  Jk  Stephens,  for  resp'ta. 

Per  Curiam. — One  of  the  questions,  and  indeed  the  only  one^ 
was,  whether  the  appellant  was  implicated  in  the  taking  of 
usury  upon  certain  notes  and  a  mortgage  to  secure  them  made  by 
the  respondents  upon  personal  property.  The  business  was  done 
by  agents  of  the  appellant  who  claim  that  she  did  not  authorize, 
or  know  of  or  benefit  by  the  usury  that  no  doubt  was  taken. 
The  learned  judge  was  not  absolutely  bound  to  believe  the  affi- 
davits read  for  defendant  Indeed  they  might  literally  be  true- 
and  yet  there  be  such  a  relation  between  the  appellants  and  agents- 
in  this  matter,  as  would  evince  a  complicity  between  them. 
Order  affirmed,  with  ten  dollar^s  costs  to  abide  the  event 
Sedgwick,  Ch.  J.,  Dugro  and  Gildersleeve,  JJ.,  concur. 


John  H.    Gould,  Resp't,   v.   Frank  K  Walbridge,  App'It- 

(New  York  Superior  Court,  General  Term,  Filed  March  14, 189^.) 

Manufacturing  companies— Statement — Treasurer. 

Id  an  action  to  recover  the  penalty  for  not  famishing  a  statement  of  the- 
affairs  of  a  manufacturing  company  on  request  of  a  stockholder,  there  was* 
no  question  as  to  the  failure  to  comply  with  the  request;  the  only  contro- 
versy being  as  to  whether  defendant  was  treasurer  of  the  company.  The 
court  submitted  to  the  Jury  the  questions  whether  defendant  was  elected 
treasurer  and  whether  the-election  was  by  bidlot.  Held,  that  the  finding 
of  the  jury  on  these  questions  on  conflicting  evidence  was  final  and  con- 
clusive. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  on 
the  verdict  of  a  jury,  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

£J,  L.  Collier^  for  app'lt ;  Beattys  Jc  Low^  for  resp't 

Gildersleeve,  J. — This  action  was  brought  by  the  plaintiff  to 
recover  a  penalty  of  $340,  under  §  27  of  the  manufacturing  cor- 
poration act  of  1848,  and  acts  amendatory  thereof  and  supple- 
mental thereto,  from  the  defendant,  as  treasurer  of  the  John  H. 
Gould  Company,  for  not  rendering  to  the  plaintiff  a  statement  of 
the  affairs  of  said  company,  when  requested  by  plaintiff  so  to  do. 
It  is  fully  established  by  the  pleadings  and  the  evidence  that  the 
plaintiff  was  entitled  to  serve  a  notice  to  render  a  statement  of  the 
affairs  of  said  company,  and  that  he  did  duly  serve  such  a  notice 
on  the  defendant,  as  treasurer  of  the  company,  on  July  2,  1890^ 
and  that  defendant  neglected  to  render  such  statement  up  to  the 
20th  day  of  August,  1890,  the  day  of  the  commencement  of  this- 
action. 

The  language  of  the  statute  is  as  follows :  *•  Whenever  any  per- 
son or  persons  owning  five  per  cent  of  the  capital  stock  of  any 
company  not  exceeding  one  hundred  thousand  dollars,  or  any 
person  or  persons  owning  three  per  cent  of  the  capital  stock  of 
any  company  exceeding  one  hundred  thousand  dollars,  formed 
under  the  provisions  of  this  act,  shall  present  a  written  request  to 
the  treasurer  thereof  that  they  desire  a  statement  of  the  affairs  of 
such  company,  it  shall  be  the  duty  of  such  treasurer  to  make  a 
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statement  of  the  aftairs  of  said  company  under  oath,  embracing  a 
particular  account  of  all  its  assets  and  liabilities  in  minute  detail, 
4ind  to  deliver  such  statement  to  the  person  who  presented  the 
.said  written  request  to  said  treasurer  within  twenty  days  after 
:8uch  presentation,  and  shall  also  at  the  same  time  place  and  keep 
on  file  in  his  office  for  six  months  thereafter  a  copy  of  such  state- 
ment, which  shall  at  all  times  during  business  hours  be  exhibit^ 
to  any  stockholder  of  said  company  demanding  an  examination 
thereof ;  such  ti-easurer,  however,  shall  not  be  requii-ed  to  deliv«* 
fiuch  statement  in  the  manner  aforesaid  oftener  than  once  in  any 
^ix  months.  If  such  treasurer  shall  neglect  or  refuse  to  comply 
with  any  of  the  provisions  of  this  act,  he  shall  forfeit  and  pay  to 
the  person  presenting  said  written  request  the  sum  of  fifty  dol- 
lai-s,  and  the  further  sum  of  ten  dollars  for  every  twenty-four 
hours  thereafter  until  such  statement  shall  be  furnished,  to  be 
^ued  for  and  recovered  in  any  court  having  cognizance  thereof." 

The  only  questions  in  the  case  are  purely  questions  of  fact,  and 
ivere  correctly  submitted  to  the  jury  by  the  leai'ued  trial  judge  in 
the  following  language:  "Counsel  have  agreed  that  there  are  but 
two  propositions  in  the  case  for  you  to  consider ;  the  firet  is,  was 
the  aefendant  treasurer  of  the  company  at  the  time  when  the  no- 
tice was  served  upon  him  ?  Of  course  if  he  was,  he  is  liable, 
because  the  answer  admits  that  he  never  gave  the  information 
desired  until  the  books  were  handed  to  the  president,  which  was 
about  the  20th  of  August 

"If  he  was  not  treasurer,  of  course  he  was  not  liable.  With 
respect  to  that,  you  can  consider  two  questions:  first,  was  he 
elected  treasurer?  second,  was  the  election  by  ballot?  "With 
respect  to  that  the  evidence  is  conflicting.  You  have  heaixi  the 
testimony  of  Mr.  Balestier  and  the  plaintiff  with  respect  to  the 
method  of  election,  and  you  have  heard  the  testimony  of  the  de- 
fendant and  his  secretary  ;  you  must  determine  from  it  whether 
•or  no  this  defendant  was  elected  by  ballot  as  treasurer  of  that 
•company.  If  he  was,  then  he  became  its  treasurer,  and  continued 
tso  up  to  the  time  he  was  served  with  this  notice,  unless  in  the 
interval  he  resigned." 

The  jury,  by  their  verdict,  on  all  the  evidence,  found  that  the 
•defendant  was  duly  elected  treasurer,  and  that  he  continued  to  be 
:such  up  to  the  time  of  the  serving  of  the  notica  This  finding  is 
■<X)nclusive. 

There  are  no  exceptions  to  the  admission  or  exclusion  of  evi^ 
dence  that  are  of  sufficient  importance  to  require  discussion. 

The    judgment   and  order   appealed   from  are  affirmed,  with 

<50StS. 

Sedgwick,  Ch.  J.,  concurs. 


In  the  Matter  of  John  Delahunty. 

{Supreme  Court,  General  Term,  Firet  Department,  Filed  March  31,  1892.) 

liXTNATics— Action  against— -Injunction. 

Pending  an  action  in  the  city  court  the  defendant  was  adjudsed  a 
lunatic,  and  her  committee  was  substituted  as  a  party  and  answered  aet- 
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ting  up  as  a  defense  that  no  leave  to  sue  him  had  been  granted.  Held,  tiult 
he  had  a  right  to  rely  on  such  defense  and  the  city  court  had  no  right  to 
proceed  iu  the  action,  and  that  this  court  was  justified  in  restraining  the 
enforcement  of  the  judgment  rendered  by  that  court,  and  in  refusing, 
under  the  circumstances,  leave  to  sue  the  committee  nunc  pro  tune. 

Appeal  from  order  restraining  the  enforcement  of  a  judgment 
-obtained  in  the  city  court,  and  also  from  an  order  denying  mo- 
tion to  allow  the  plaintiff  therein  to  institute  and  maintain  said 
Action  in  the  city  court. 

A.  Kling^  for  app'lt;  Donohue^  Newcombe  &  CardozOj  for  resp't 

Per  Curiam. — It  appears  that  on  the  1st  of  March,  1890,  an 
action  was  instituted  in  the  city  court  by  one  David  Eosenbaum, 
as  plaintiff,  against  Felicia  Deuison  to  recover  upon  three  promis- 
sory notes.  By  proceedings  subsequently  instituted  in  the 
^supreme  couit  saia  Felicia  I)enison  was  declared  to  be  a  lunatic, 
and  a  committee  of  her  estate  was  appointed  by  this  court 
Thereafter  a  motion  was  made  by  the  plaintiff  to  substitute  the 
•committee  as  defendant  in  that  action,  which  motion  was  granted, 
and  thereafter  a  supplemental  complaint  having  been  served  an 
answer  was  interposea,  in  which  the  defense  was  relied  upon  that 
the  action  could  not  be  maintained,  for  the  reason  that  no  per- 
mission had  been  gianted  to  sue  the  committee*  of  the  lunatic. 
Notwithstanding  this  objection  the  city  court  proceeded  and  judg- 
ment was  entered  against  the  committee,  and  upon  a  motion  being 
made  in  this  court  proceedings  upon  such  judgment  were  per- 
manently stayed,  and  from  such  order  this  appeal  is  taken. 

We  think  that  the  committee  had  the  right  to  rely  upon  the 
<lefense  set  forth  in  the  answer  that  no  leave  to  sue  had  been 
granted,  and  that  in  consequence  of  such  defense  the  city  court 
had  no  right  to  proceed  in  the  action ;  and  that,  therefore,  the 
-order  restraining  the  enforce'ment  of  the  judgment  was  properly 
granted. 

It  has  been  expressly  held  in  a  number  of  cases  that  the  supreme 
court  has  authonty  to  restrain  the  enforcement  of  asserted  claims 
against  a  lunatic's  estate,  and  to  compel  the  claimant  to  establish 
his  demand  as  it  may  prescribe.  I71  re  Otis^  101  N.  Y.,  582; 
In  re  Beckioith,  87  id.,  503;  Carter  v.  Beckvntli,  128  id.,  312-16; 
40  St  Rep.,  343;  Code  Civ.  Pro.,  §§  2320,  2321,  2322,  2339. 

The  court  having  the  power,  was  justified  under  the  facts  shown 
in  making  the  order  appealed  from  and  it  should  be  afiSrmed, 
^ith  ten  dollars  costs  and  disbursements. 

With  respect  to  the  second  order  appealed  from,  denying  the 
application  for  leave  to  sue  the  committee  nunc  pro  iuncj  this 
also,  we  think,  should  be  affirmed. 

Upon  the  facts  appearing  the  learned  court  very  properly  said 
that  the  proper  procedure  in  a  case  of  this  kind  would  be  to  in- 
stitute an  independent  action  by  leave  of  the  court  against  the 
lunatic  and  against  the  committee,  and  the  whole  merits  of  Rosen- 
haum*8  case  might  be  determined  in  such  an  action.  This  course 
•can  result  in  no  injustice  to  Bosenbaum;  he  having  proceeded  in 
the  action  against  the  lunatic  without  the  permission  of  the  court 
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which  was  essential  to  its  maintenance,  should  now  be  required  to 
do  what  was  necessary  to  enforce  his  claim  against  the  luDatic 

We  think,  therefore,  that  this  order  also  should  be  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  0*Brien  and  Ingraham,  JJ.,  concur. 


The  Apollinaris  Co.,  Limited,  Applt,  v.  Georoe  W.  Ve- 
NABLES  et  a!..  Bespits. 

(Supreme  Court,  General  Term,  Firet  Department,  FUed  Ma/reh,  SI,  189t) 

Injunction — Damages — Dbtbrmination  as  to  right  to. 

Where  the  gravamen  of  the  action  is  the  plaintiff's  right  to  an  injunc- 
tion, a  judgment  dissolving  a  preliminary  injunction  and  dismisdog  the 
complaint  is  an  adjudication  that  no  "right  to  the  preliminary  injunction 
ever  existed,  and  entitles  the  defendant  to  a  reference  to  ascertain  the  dam* 
ages  sustained  thereby. 

Appeal  from  order  appointing  a  referee  to  ascertain  and  assess 
the  daniages  sustained  by  the  respondent  by  reason  of  the  pre- 
liminary injunction  issu^  herein. 

H.  Mdville^  for  app'lt ;  L  A.  Englehart^  for  resp' 

Per  Curiam. — The  appellant,  a  foreign  corporation,  brought 
this  action  to  restrain  the  respondents  from  using  certain  labels 
which  the  complaint  alleged  infringed  upon  its  trade  mark  rights. 
On  motion  of  the  plaintiff  a  preliminary  injunction  was  issued 
and  subsequently  an  order  was  made  dissolving  the  injunction 
and  dismissing  the  complaint,  and  a  final  judgment  was  entered 
di.ssolving  sudi  injunction  and  adjud^ng  that  the  complaint  be 
dismissed,  with  costa  Thereupon  this  motion  was  made  and 
granted. 

It  is  urged  thatthe  court  had  no  power  to  grant  this  motion, 
because  there  had  been  no  decision  as  to  the  plaintiff's  rights  at 
the  time  the  injunction  was  granted,  and  our  attention  is  called 
to  the  cases  of  Palmer  v.  Foley ^  71  N.  Y.,  106 ;  Musgrave  v.  SJier- 
wood,  76  id.,  194 ;  Benedict  v.  Benedict^  id.,  600 ;  Johnson  v.  El- 
wood,  82  id.,  365 ;  and  Delajield  v.  Commercial  Tel  Co,,  22  Abb. 
N.  C,  450.  But  it  will  be  observed,  upon  an  examination  of 
those  cases,  that  they  have  no  application  to  the  state  of  facts  pre- 
sented by  the  record  upon  this  appeal. 

It  appears  that  the  gravamjen  oi  the  action  was  the  plaintiflPs 
right  to  an  injunction,  and  that  the  preliminary  injunction  wnfv 
granted  upon  the  theory  that  the  plamtiff  had  a  good  cause  of 
action  for  a  permanent  injunction  as  against  the  defendanta  It 
was  not  auxiliary  to  the  cause  of  action  declared  upon  in  the 
complaint,  but,  as  already  stated,  was  the  cause  of  action. 

The  action  was  instituted  for  the  purpose  of  obtaining  this  per- 
manent injunction.  When,  therefore,  by  the  judgment  of  the 
court  the  preliminary  injunction  was  dissolved  and  the  complaint 
dismissed,  it  was  an  adjudication  by  the  court  that  the  plaintiff 
bad  no  right  to  maintain  this  action  for  an  injunction  And  it 
was  therefore  an  adjudication  that  as  the  preliminary  injunction 
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depended  upon  the  right  to  maintain  the  action  for  a  permanent 
injunction,  no  right  to  tbe  preliminary  injunction  ever  existed. 

It  would  seem,  therefore,  that  the  order  was  properly  made  and 
should  be  affirmed,  with  ten  dollars  costs  and  msbursements. 

Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  JJ.,  concur. 


In  the  Matter  of  Ida  A.  Batterson,  Resp%  v.  Sidnet  Osborne, 

App'lt 

(Supreme  Court,  OenertU  Term,  Fir$t  Department,  Filed  March  St,  1892,) 

1.   AtTORNBTS — SUMMABT    PBOCEBDINGfl    TO    COMPEL    PATMBNT    OF    MONBT 
COLLBCTED. 

The  mere  fact  that  the  moneys  in  question  were  collected  on  the  settle- 
ment of  an  action  brought  in  another  state  will  not  deprive  the  court  of 
power  to  compel  an  attorney  by  summary  proceedings  to  pay  the  same 
over  to  his  client. 

^.  Samb— Counsel  fees. 

Where  the  attorney  has  agreed  that  his  client  is  to  receive  a  specified 
sum,  and  the  settlement  was  based  upon  such  agreement,  he  cannot  be 
he^ird  to  say  that  more  money  is  required  to  pay  counsel  fees  and  dis- 
bursements. 

Appeal  from  order  directing  attorney  to  pay  moneys  collected 
by  him. 

The  appellant  was  employed  by  respondent  in  an  action  for 
divorce  in  New  Hampshire,  which  was  settled,  and  the  sum  of 
$3,500  received  by  him  thereon.  The  settlement  was  agreed  to 
by  respondent  on  the  theory  that  she  should  receive  $2,500,  ex- 
-clusive  of  costs  and  expenses:  but  appellant  refused  to  pay  over 
that  amount,  claiming  that  more  money  was  needed  for  counsel 
ieee  and  disbursementa 

H.  A,  Sperry,  for  app'lt ;  C.  A.  Deshon^  for  resp't 

Van  Brunt,  P.  J. — There  does  not  seem  to  be  any  reason 
■shown  upon  these  papers  for  a  disturbance  of  the  order  made  in 
the  court  below. 

The  only  grave  question  which  seems  to  be  presented  upon  this 
^appeal  is  as  to  whether  the  relation  of  attorney  and  client  ex- 
isted between  the  respondent  and  the  appellant  That  such  rela- 
tion did  exist,  however,  has  been  abunaantly  established  by  the 
papers,  and  the  mere  fact  that  the  action  which  had  been  com- 
menced was  brought  in  another  state  does  not  relieve  the  appel- 
lant from  the  obligations  resting  upon  him  as  an  attorney  and 
counsellor  of  this  court  He  was  employed  by  the  respondent 
because  he  was  an  attorney  and  as  an  attorney ;  and  it  was  as 
such  attorney  that  the  services,  whatever  they  were,  were  rendered 
to  the  respondent;  and  it  was  because  of  his  being  an  attorney 
that  he  was  called  upon  to  render  such  services.  Therefore,  he 
came  within  the  power  of  the  court  by  summary  proceedings  to 
-compel  the  performance  of  the  duties  which  he  nad  taken  upon 
himself. 

It  clearly  appears  from  the  papers  contained  in  this  record 
that  the  only  authority  for  the  appellant  to  make  the  settlement 
-which  was  made  was  upon  the  theory  that  the  respondent  should 
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receive  the  $2,500  without  any  costs  or  counsel  fees  being  de- 
ducted therefrom.  It  is  true  that  a  stipulation  was  signed  by 
which  she  agreed  to  take  the  sum  of  $8,500.  But  this  in  no  way 
conflicts  with  her  claim,  as  the  additional  sum  over  the  $2,500 
may  very  well  have  been  supposed  by  her  to  be  applicable  to  the 
payment  of  the  counsel  fees  and  expensea 

The  claim  that  the  appellant  was  in  no  sense  the  agent  of  the 
respondent  respecting  these  deductions,  but  the  agent  of  the  hus- 
band and  bound  by  his  instructions,  cannot  be  sustained.  The 
money  was  undoubtedly  paid  to  him  as  representing  the  respond- 
ent The  instructions  to  pay  counsel  and  disbursements  were 
general,  and  in  view  of  the  feet  that  this  appellant  had  agreed 
that  his  client  should  receive  $2,500,  and  that  the  settlement  was 
based  upon  this  agreement,  he  cannot  now  be  beard  to  say  that 
more  money  is  required  to  pay  the  counsel  fees  and  disburse- 
ments. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  dis> 
bursements. 

O'Brien  and  Patterson,  JJ.,  concur. 


In  the  Matter  of  the  Petition  of  Michael  Duffy  to  Vacate 

Assessment 

(Supreim  (hurt,  Gmeral  Term,  First  Department,  FiUd  March  St,  189t) 

MuificiPAL  oorporationb  —  AflSEssMSNTB  —  Laws  1658,  chap.  888 —Cor- 

TINUANCB. 

In  1872  petitiooer  served  a  petitioo  under  Laws  1858,  chap.  888,  alleg- 
ing  fraud  or  irregularity  in  an  assessment  proceeding^and  gave  notice  that 
it  would  be  presented  to  the  special  term  on  a  dav  specmed  and  proofs 
taken  in  support  of  its  allegaUons.  On  the  daj  specmed  petitioner  did  not 
appear,  but  in  1890,  after  payment  of  the  assessment,  another  notice  was 
served  by  which  he  sought  to  continue  the  proceeding.  Held,  that  the 
mere  service  of  the  notice,  not  followed  by  any  proceeding  under  it,  was 
ine£fectnal  to  commence  any  special  proceeding  und^  the  statute,  and 
that  the  application  should  have  been  denied. 

Appeal  from  an  order  denying  a  motion  to  dismiss  an  applica- 
tion  for  a  reduction  or  vacation  of  an  assessment 

Oeorge  L.  Sterling ^  for  applt ;  EUiott  Sandford^  for  resp't 

Per  Curiam.— By  §  1  of  chapter  888  of  the  Laws  of  1858,  the 
act  under  which  this  proceeding  was  instituted,  it  is  provided  that 
"Kin  the  proceedings  relative  to  any  assessment  or  assessments  for 
local  improvement,  in  the  city  of  New  York,  or  in  the  proceedings  tt> 
collect  the  same,  any  fraud  or  legal  irr^ularity  shall  be  alleged  to 
have  been  committed,  the  party  aggrieved  thereby  may  apply 
to  a  judge  of  the  supreme  court  in  special  term,  or  in  vacation^ 
who  shall  thereupon,  upon  due  notice  to  the  counsel  of  the  corpora- 
tion of  the  city  in  which  the  land  so  assessed  is  situated,  proceed 
forthwith  to  hear  the  proofs  and  allegations  of  the  parties.' 

In  pursuance  of  this  provision  of  the  statute,  the  petitioner 
served  upon  the  counsel  to  the  corporation  a  petition,  alleging 
fraud  or  legal  irregularity,  in  proceedings  relative  to  an  assess- 
ment specified  in  tne  petition,  and  gave  notice  to  the  counsel  to 
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the  corporation  of  the  city  of  New  York  that  the  petition  would 
be  presented,  at  the  special  term  of  the  supreme  court,  to  thd 
justice  holding  the  same  at  the  chambera  of  said  court,  in  the 
court  house,  in  the  city  of  New  York,  on  the  24th  day  of  October, 
1872,  and  proofs  taken  in  support  of  the  allegations  therein  con- 
tained, and  a  motion  made  thereon  that  the  pmyer  of  the  said 
petition  be  granted ;  and  endorsed  upon  that  petition  and  notice 
was  an  admission  of  service  thereof,  and  a  consent  that  the  proofs 
be  taken  forthwith,  such  endorsement  being  dated  October  22, 
1872.  No  further  proceedings  were  taken,  no  application  made 
to  the  court  or  a  justice  thereof  at  the  time  specifiea,  and  no  proofs 
^t  any  time  taken. 

On  or  about  November  12,  1890,  a  notice  was  served  upon  the 
counsel  to  the  corporation,  whereby  notice  was  given  that  the 
petitioner  would  apply  to  a  judge  of  the  supreme  court,  on  the 
20th  of  November,  1890,  by  which  the  petitioner  sought  to 
•continue  the  proceeding.  On  the  return  of  this  notice,  the  counsel 
for  the  corporation  moved  to  dismiss  the  application,  which  appli- 
•cation  was  denied,  and  from  that  order  denying  the  motion  to  ais- 
miss,  this  appeal  is  taken. 

These  additional  facts  also  appear;  that  the  assessment  sought 
to  be  vacated  was  confirmed  in  January,  1872,  and  was  paid  in 
1876  and  1878. 

The  act  of  1858  contemplated  the  taking  of  proof  before  the 
-court,  or  a  justice  thereof,  and  upon  that  proof  an  application  to  . 
the  court  or  a  justice  to  vacate  the  assessments  and  the  notice  that 
was  required  was  a  notice  that  the  party  aggrieved  would,  at  the 
time  and  place  specified,  offer  such  proof,  and  make  such  applica- 
tion. The  admission  of  the  corporation  counsel  of  the  receipt  of 
the  notice,  and  his  consent  that  the  proof  be  taken  forthwith, 
-dated  in  October,  1872,  was  nothing  more  than  a  consent  that  on 
the  day  named  in  the*  notice  the  petitioner  could  present  his 
petition  to  the  court,  and  could  then  offer  such  proof  to  be  taken 
Dy  the  court  as  he  should  be  advised.  It  did  not  authorize  or 
consent  that  the  proceeding  should  be  commenced  or  should 
■continue  until  such  time  as  the  petitioner  saw  fit  to  revive  it; 
And  the  corporation  counsel,  so  far  as  appeai-s,  might  have  attended 
in  court  on  the  return  day  of  the  notice,  ready  to  proceed,  but 
upon  the  failure  of  the  petitioner  to  appear  concluded  that  the 
proceedings  had  been  abandoned.  It  was  the  application  to  the 
<jourt,  who  was  thereupon  to  take  the  testimony  in  pursuance  of 
the  notice,  that  commenced  the  proceeding,  and  the  notice  was 
merely  sucli  as  was  required,  in  such  cases,  to  notify  the  corpora- 
tion counsel  that,  at  the  day  named,  the  petitioner  would  initiate 
the  proceeding.  The  essential  difference  between  such  a  pro- 
<5eeding  as  this  and  an  action  is  that  by  the  service  of  a*  sum- 
mons the  action  is  commenced  and  then  continues  until  finally 
dismissed  or  discontinued ;  but  here  the  commencement  of  the 
proceeding  was  the  taking  of  the  testimony,  before  the  court,  in 
pursuance  of  the  notice  given,  and  the  mere  service  of  the  no- 
tice, not  followed  up  by  any  proceeding  under  it,  was  ineffectual 
St.  Rep.,  Vol.  XLIV.        106 
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to  commence  any  special  prcKseeding  under  the  provision  of  this 
statute.  The  proceeding  therefore  not  having  been  in  fact  in- 
itiated, we  think  the  court  below  should  have  denied  the  pe- 
titioner's application  for  leave  to  take  proof.  The  question  here 
presented  was  not  passed  upon  by  the  court  of  appeals  in  the 
Matter  of  Rosenbaum,  119  if.  Y.,  24;  28  St  Rep.,  607,  for  there 
it  appeared  that  the  proof  had  been  taken,  and  the  proceeding 
thus  actually  initiated,  and  the  court  there  held,  that  the  mere 
fact  that  the  petitioner  had  not  continued  the  proceedings, 
after  they  were  once  initiated,  was  not  a  reason  for  denying  him 
the  relief  to  which  the  proof  showed  he  was  entitled.  The  order 
appealed  from  should  therefore  be  reversed,  with  ten  dollars  costs- 
and  disbursements,  and  the  notice  to  dismiss  the  applicatioa 
granted. 
Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  JJ.,  concur. 


In  the  Matter  of  the  Will  of  John  Patterson,  Deceased. 

(Supreme  Court,  General  Term^  Fi7*st  DepaHment,  Filed  March  SI,   tS9t.} 

1.  Will— Probate — New  trial  cannot  be  oranted  by  surrooatb  attbk 

trial  op  ib8ueb  directed  on  reversal  of  decree. 

The  surrogate  of  the  county  of  New  York  has  no  Jurisdiction,  after 
trial  of  issues  on  a  contested  probate  in  the  court  of  common  pleas  before 
a  jury,  to  entertain  an  application  for  a  new  trial  of  the  same. 

2.  Same. 

In  probate  cases,  where  there  has  been  an  appeal  to  the  supreme  court, 
the  verdict  must  be  certified  to  and  further  proceedings  had  in  that  court, 
whether  the  trial  of  issues  framed  by  the  supreme  court  has  been  had  at  & 
circuit  court  or  in  the  court  of  common  pleas. 

Appeal  from  order  of  the  surrogate,  denying  motion  for  new 
trial  made  before  the  surrogate  after  a  trial  of  the  issues  in  the 
court  of  common  pleas  before  a  jury,  upon  the  ground  that  the 
surrogate  had  no  power  or  jurisdiction  to  grant  the  same. 

W.  H.  Hamilton,^  for  app'lt ;  Henry  Hoyt^  for  resp't 

Per  Curiam. — The  will  of  the  deceased  was  presented  to  the 
surrogate  for  probate  and  after  a  contest  was  admitted  by  bim  to 
probate.     An  appeal  was  taken  from  the  decree  of  the  surrc^^ 
admitting  such  will  to  probate,  to  the  supreme  court     Upon  the 
hearing  of  such  appeal  by  the  general  term,  the  decree  of  the 
surrogate  was  reversed ;    and   issues   of   fact  were  framed  ^^^ 
directed  to  be  tried  in  the  court  of  common  pleas  before  a  j^^J^ 
Such  trial  having  taken  place,  and  a  verdict  having  been  reno^''^ 
upon  the  issues  so  framed,  which  verdict  appears  to  have  ^^\ 
certified  by  the  clerk  of  said  court  of  common  pleas,  and  ^^ 
by  the  appellant  herein  in  the  office  of  said  .surrogate,   th^^' 
upon  an  application  was  made  to  the  surrogate  for  a  new  ^\ 
upon  the  exceptions  taken  at  the  trial,  and  because  the  v^^*  r 
was  rendered  upon  insufficient  evidence  and  against  the  weig^*  ^ 
evidence,  and  as  otherwise  contrary  to  the  evidence  and  oon***^?^ 
to  law,  which  motion  was  denied   by  the  surrogate   upon 
ground  that  he  had  no  power  or  jurisdiction  to  entertain  the  3^^ 
and  from  the  order  thereupon  entered  this  appeal  is  taken. 
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In  this  diBposition  of  the  motion  we  think  the  learned  surro- 
gate was  clearly  right,  as  there  is  no  authority  by  any  provision 
of  the  Code  conferring  upon  the  surrogate  the  power  to  entertain 
the  motion  for  a  new  trial  in  a  case  like  the  present 

It  is  claimed  by  the  counsel  for  the  appellant  that  such  power 
is  conferred  by  §§  2586  and  2648  of  the  Code.  An  examination 
of  those  sections,  however,  we  think,  will  demonstrate  the  fact 
that  they  are  not  susceptible  of  the  construction  claimed  by  the 
appellant  Sections  2547  and  2548  primarily  relate  entirely  to 
controverted  questions  of  fact  arising  m  a  special  proceeding  for 
the  disposition  of  real  property  by  a  decedent,  and  have  no  appli- 
cation to  proceedings  for  the  probate  or  to  revoke  the  probate  of 
a  will. 

Section  2588  relates  to  the  practice  which  shall  be  followed 
upon  a  reversal  or  modification  of  a  decree  of  the  surrogate  bv 
the  supreme  court  upon  a  question  of  fact  in  a  probate  proceed- 
ing. It  is  provided  that  the  court  must  in  such  a  case,  direct  a  trial 
by  a  jury  of  the  material  questions  of  fact  arising  upon  the  issues 
between  the  parties ;  and  tnat  it  must  direct  the  trial  to  take  place 
either  at  a  circuit  court  specified  in  the  order,  or  in  the  county 
court  of  the  county  of  the  surrogate,  or,  in  the  city  of  New  York, 
in  the  court  of  common  pleaa 

In  the  case  at  bar  the  supreme  court  having  reversed  the  decree 
of  the  surrogate  upon  questions  of  fact,  an  order  was  made  direct- 
ing certain  specified  issues  to  be  tried  in  the  court  of  common  pleaa 

The  question  is  now  presented  as  to  how  after  such  a  trial  the 
results  of  that  trial  are  to  be  reviewed.  And  it  is  provided  for 
explicitly  by  the  last  clause  of  §  2588»  Avhich  provides  that  a  new 
trial  may  be  granted  as  prescribed  in  §  2548.  And  it  is  upon  the 
construction  which  is  to  be  placed  upbn  this  clause  that  the  ques- 
tion here  presented,  as  to  the  proper  practice,  must  be  determined. 

In  determining  this  question  it  is  necessary  in  the  first  place  to 
bear  in  mind  the  effect  of  an  appeal  to  the  supreme  court  from 
the  surrogate's  court  A  probate  proceeding  oy  such  appeal  is 
removed  into  the  supreme  court  The  supreme  court  becomes 
^  court  of  original  jurisdiction  and  has  the  same  power  to  decide 
questions  of  fact  which  the  surrogate  had ;  and  may,  in  its  dis- 
cretion, receive  further  or  documentary  evidence  and  appoint  a 
referee.     §  2586. 

By  §  2587  the  supreme  court  may  reverse,  affirm  or  modify  the 
decree  or  order  appealed  from  and  each  intermediate  order  speci- 
fied in  the  notice  of  appeal,  which  it  is  authorized  by  law  to  re- 
view as  to  any  or  all  of  the  parties,  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  And  by  §  2585  it  is  pro- 
vided that  the  judgment  roll  containing  the  judgment  of  the  ap- 
pellate court  shall  be  filed  in  the  oflice  of  the  clerk  of  the  county 
of  the  surrogate  from  whom  the  appeal  is  taken.  And  the  sole 
authority  which  the  surrogate  has  for  his  subsequent  action  in  the 
case  is  derived  from  the  judgment  roll  so  filed.  It  is  thus  appar- 
ent that  when-  once  an  appeal  of  this  kind  is  taken,  the  whole 
proceeding  becomes  a  proceeding  in  the  supreme  court,  and  re- 
mains in  such  court  ijntil  formally  remitted  back  to  the  surro- 
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gate,  and  until  it  is  so  remitted  the  orders  and  decrees  in  the  pro- 
ceeding must  be  orders  and  decrees  of  the  supreme  court  We 
think,  therefore,  that  the  only  portion  of  §  2548  which  was  in- 
tended to  be  referred  to  in  §  2588  were  the  cases  in  which  a  new 
trial  might  be  granted,  and  not  the  tribunal  which  should  enter- 
tain the  application  therefor,  the  particular  practice  relating  to- 
such  motions  being  governed  by  the  other  provisions  of  the  Code 
in  reference  to  actions  or  proceedings  pending  in  the  supreme 
court.  And  fhis  view  is  supported  by  the  fact  that  §  2548,  where 
it  speaks  of  the  tribunals  which  are  to  entertain  the  motion,  ex- 
pressly refers  to  the  cases  provided  for  in  §  2547. 

In  those  cases  the  proceedings  are  all  in  the  surrogate's  courts 
and  the  direction  for  the  trial  of  the  issues  proceeds  from  the  sur- 
rogate's court,  and  even  where  they  are  sent  to  a  circuit  court, 
the  motion  for  a  new  trial  may  be  made  before  the  surrogate,  or 
in  the  supreme  court ;  in  the  supreme  court  because  the  circuit 
court  has  no  power  to  entertain  motions  for  new  trials,  except 
upon  the  judge's  minutes;  and  such  motions  are  not  appropriate 
in  a  case  where  issues  have  been  framed  in  another  court  and  sent 
by  such  court  to  a  circuit  court  for  trial.  In  a  probate  case  where 
issues  have  been  framed  by  the  supreme  court  and  sent  to  a  cir- 
cuit court  for  trial,  it  never  has  been  claimed  that  the  surrogate 
had  any  further  jurisdiction  of  the  case,  except  to  proceed  in  ac- 
cordance with  the  final  judgment  in  the  case. 

It  would  be  an  anomaly  which  it  cannot  be  supposed  the 
legislature  intended,  that  in  the  case  of  issues  sent  from  the  su- 
preme court  to  the  court  of  common  pleas  for  trial,  the  surrogate 
having  lost  all  jurisdiction  of  the?  proceedings  to  probate  by  the^ 
appeal  to  the  supreme  court,  that  a  motion  for  a  new  trial  might 
be  entertained  by  the  surrogate,  while  in  the  case  of  issues  sent 
under  precisely  similar  circumstances  to  a  circuit  court,  the  su- 
preme court  only  could  entertain  such  a  motion;  the  authority  for 
sending  the  issues  for  trial  being  derived  from  the  same  section 
of  the  Code,  viz.,  §  2588,  and  exercised  under  precisely  the  same 
circumstances. 

In  the  cases  mentioned  in  §  2548,  where  the  power  to  grant 
new  trials  is  conferred  upon  the  surrogate,  the  surrogate  retains 
jurisdiction  of  the  proceedings;  and,  as  has  already  been  stated,, 
the  direction  for  the  trial  of  the  issues  proceeds  from  the  surro- 
gate's  court,  the  clerk  of  the  court  where  the  trial  is  had  being  re- 
quired to  certify  the  verdict  to  the  surrogate's  court  for  further 
proceedings  thereon,  whether  such  trial  be  had  in  a  county  court 
or  a  circuit  court  It  is,  therefore,  apparent  that  it  was  the  in- 
tention of  the  legislature  in  the  enactment  of  the  last  clause  of 
§  2588  only  to  specify  the  circumstances  under  which  motions 
for  new  trials  should  be  entertained  in  a  case  mentioned  in  that 
sectioa  In  probate  cases  where  there  has  been  an  appeal  to  the 
supreme  court,  therefore,  the  further  proceedings  must  be  had  iti 
that  court,  and  the  verdict  certified  to  that  court  for  further  ptO' 
ceedings  thereon,  whether  the  trial  of  the  issues  framed  by  ^h^ 
supreme  court  be  had  at  a  circuit  court  or  in  the  court  of  ^^^' 
moD  pleaa 
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The  surrogate,  therefore,  had  no  jurisdiction  to  entertain  the 
motion,  and  the  order  appealed  from  should  be  affirmed,  with  tea 
dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  JJ.,  concur. 


Deborah  Scragg,  'Bespat,  v.  George  EL  Scragg,  Applt 
(Supreme  Court,  Qeneral  Term,  Fint  DeparttMrU,  Filed  March  SI,  1892.) 

1.  DnroBCB— -Jurisdiction. 

Where  the  pl&intiff  is  a  resident  of  this  state  and  was  a  resident  when: 
the  offense  was  committed  and  the  action  commenced,  and  the  marriage 
was  solemnized  in  this  state,  the  courts  of  this  state  have  jurisdiction  of 
an  action  for  divorce,  irrespective  of  the  residence  of  the  defendant  or  the 
service  of  process  upon  him  in  this  state.  Service  by  publication  when  he 
is  a  non-resident  is  sufficient. 

2.  Same— Alimony. 

Where  the  defendant  admits  that  he  is  receiving  twenty-five  dollars  per 
week,  an  allowance  of  ten  dollars  per  week  for  the  support  of  his  wife 
and  three  children  is  not  excessive. 

Appeal  from  order  directing  the  defendant  to  pay  counsel  fee 
and  alimony  in  an  action  for  divorce. 

L.  L,  Tennei/j  for  applt ;  L.  Cohen,  for  resp't 

Van  Brunt,  P.  J. — This  action  was  commenced  in  July,  1891,. 
by  the  issuance  of  a  summons  and  complaint  herein,  and  was. 
brought  foran  absolute  divorce  upon  the  ground  of  the  adultery  of 
the  defendant 

In  August,  1891,  in  consequence  of  the  absence  of  the  defend- 
ant from  the  state,  he  being  a  non-resident,  an  order  was  made 
directing  the  summons  to  be  served  by  publication  and  it  was  so- 
served.  • 

The  defendant  appeared  specially  to  raise  the  question  of  juris- 
diction and  interposed  a  verified  answer  setting  up  the  want  of 
jurisdiction  of  the  court  over  his  person,  and  as  a  separate  de- 
fense denying  every  charge  of  adultery  alleged  in  the  complaint 

It  appears  that  the  plaintiff  is  a  resident  of  this  state,  was  a 
resident  of  this  state  wnen  the  offence  was  committed,  and  when 
the  action  was  commenced,  and  that  the  marriage  was  solemnized 
within  this  stata 

It  is  urged  upon  the  part  of  the  appellant  that  alimony  will  not 
be  granted  where  it  clearly  appears  that  the  plaintiff  cannot 
succeed  in  the  action,  and  that  no  valid  judgment  of  divorce  can 
be  rendered  against  the  defendant  because  the  court  has  obtained 
no  jurisdiction  over  his  person  ;  and  we  are  referred  as  authorities 
for  this  proposition  to*  tne  cases  of  People  v.  Baker,  76  N.  Y.,  78; 
O^Dea  V.  (7/?ca,  101  id.,  23;  Jones  v.  Jones,  108  id.,  415;  13  St 
Rep.,  838  ;  and  Gross  v.  Gross,  108  N.  Y.,  628  ;  13  St  Rep.,  470. 
These  cases  by  no  means  establish  the  claim  made  upon  the  part 
of  the  defendant 

The  facts  alleged  in  the  complaint  by  the  express  provisions  of 
the  Code  gave  jurisdiction  to  tne  courts  of  this  state  to  entertain 
the  action,  and  the  principal  grounds  upon  which  the  decrees  in 
the  cases  of  The  People  v.  Baker  and  0  Dea  v.  ODea  were  held 
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uot  to  be  binding  in  this  state  was  because  the  divorce  had  been 
granted  in  the  state  of  Ohio  upon  grounds  not  recognized  bjr  the 
laws  of  this  state,  and  against  the  public  policy  of  this  state  upon 
that  subject.  And  in  the  case  of  Gross  v.  Uross^  one  of  the  elements 
which  entered  into  the  consideration  of  the  court  was  the  fact 
that  the  defendant  never  had  any  notice  of  -the  proceeding. 

It  will  be  seen,  therefore,  that  the  cases  cited  m  no  way  conflict 
with  the  juris(iiction  of  this  court  to  entertain  the  action  upon 
the  grounds  specified  in  the  complaint 

It  is  further  urged  that  no  facts  are  presented  which  tend  to 
prove  the  defendant's  adultery  or  to  justify  the  bringing  of  the 
action.  In  respect  to  this  point  it  seems  to  be  sufficient  to  say 
that  the  defendant  himself  admits  having  committed  adultery 
with  one  of  the  persons  charged  in  the  complaint,  and  the  only 
•defense  offered  was  that  it  had  been  condoned  and  was  prior  to 
the  date  alleged  in  the  complaint  But  there  is  evidence  before 
the  court  showing  that  the  person  with  whom  this  adultery  was 
admitted  to  have  been  committed  remained  a  member  of  his 
household  Until  after  the  date  at  which  it  is  alleged  in  the  com- 
plaint that  adultery  with  her  was  committed. 

In  respect  to  the  amount  of  the  alimony  the  affidavit  of  the  de- 
fendant throws  but  little  light  upon  the  amount  of  his  income  or 
his  ability  to  pay.  He  merely  n^atives  certain  assertions  made 
in  the  plaintiff's  affidavit,  by  alleging  that  he  earns  sums  less  than 
those  which  are  stated  in  tnis  affidavit  It  is  true  that  he  states 
tliat  he  is  now  receiving  twenty-five  dollars  a  week ;  and  even  if 
this  be  the  limit  of  his  income,  the  allowance  of  ten  dollars  per 
week  for  the  support  of  his  wife  and  the  three  children  does  not 
fieem  to  be  iii  any  degree  excessiva 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

O'Brien,  J.,  concura 

Ingraham,  J. — I  concur  with  the  presiding  justice  that  the 
order  appealed  from  shouFd  be  affirmed.     The  l^islature  has 
given  this  court  jurisdiction  to  decree  a  divorce  where  the  plaintiff 
was  a  resident  of  the  state  when  the  offense  was  committed,  and 
is  a  resident  thereof  when  the  action  was  commenced,  or  where 
the  parties  were  married  within  this  state,  irrespective  of  the  resi- 
dence of  the  defendant,  or  the  service  of  process  on  him  within 
this  state.     Whether  or  not  other  states  or  foreign  countries  will 
recognize  a  decree  granted  where  the  defendant  is  not  personally 
served  within  this  state,  or  does  not  appeal;  in  the  action,  cannot 
affect  the  juris<iiction  of  this  court,  or  the  validity  of  the  decree 
within  this  state     It  is  enough  for  us  that  by  express  provis^o^ 
of  law  this  court  is  given  jurisdiction  to  entertain  this  action,  a^^ 
to  make  a  decree  which  will  be  valid  in  this  state,  and  in  ao  ac- 
tion brought  for  a  divorce  the  court  is  by  express' provision  ^^ .   . 
Code  given  power  to  grant  alimony  and  counsel  fee.     TUe  i^^ 
that  this  court  has  refused  to  recognize  judgments  rendered  )^ 
courts  of  other  states  where  such  courts  have  not  obtained   3^^^^* 
diction  over  the  person  of  the  defendant  by  service  of  process  ^P^ 
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him  within  the  state  in  which  the  divorce  is  granted  is  no  reason 
why  the  courts  of  this  state  should  refuse  to  exercise  the  juris- 
diction  expressly  given  to  them  by  law. 

I  also  concur  with  the  presiding  justice  that  the  amount 
awarded  by  the  order  appealed  from  was  under  the  circumstances 
reasonable. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Antoinette  Macaulet,  App'lt,  v.  Robert  H.  Smith  et  aly 

BespU' 

(Ckmrt  of  Appeals,  Second  Division,  Filed  May  S,  189^.) 

1.  Debi>— When  intended  as  a  mortgage. 

T.  being  the  owner  of  certain  premises,  in  1871  conveyed  them  by  deed, 
and  took  back  an  agreement  stating  that  the  conveyance  was  to  be  mader 
as  a  security  for  a  loan  for  a  term  not  exceeding  oue  year;  ibut  if  tlie  loan 
was  repaid  within  the  year  the  grantees  would  reconvey;  if  not,  the  deed 
was  to  be  absolute,  which  agreement  was  never  recorded.  The  loan  was^ 
not  repaid,  and  at  the  end  of  the  vear  the  grantor  surrendered  the  premises, 
and  the  same  were  afterwards  sold  to  deiendant.  In  an  action  by  judg- 
ment creditors  of  T.,  Held,  that  the  deeds  were  intended  as  mortgages^ 
and  the  trial  court  erred  in  refusing  plaintiffs  request  to  so  find,  and  mat 
the  title  did  not  pass  to  the  grantees,  but  remained  in  T. 

8.  Same— Bona  FIDE  PURCHASER. 

This  defendant,  in  order  to  maintain  the  defense  that  it  is  a  bona  fide 
purchaser  without  notice  of  plaintiff's  rights,  must  have  paid  all  the  pur- 
diaae  money,  but  is  entitled  to  protection  to  the  extent  of  the  payment 
made. 

Appeal  from  a  judgment  of  the  general  term  of  the  fifth 
department,'  aflBrming  a  judgment  of  the  Monroe  equity  term  dis- 
missing plaintiflPs  complaint  on  the  merits. 

The  action  was  brought  to  have  certain  conveyances  of  real  estate 
by  warranty  deeds  declared  to  be  mortgages,  and  to  have  the  real 
estate  adjudged  to  be  subject  to  the  lien  of  a  certain  judgment 
reooverea  by  the  plaintiff  against  the  grantor  in  such  dee(£,  and 
an  execution  issura  thereon.  The  action  in  which  the  judgment 
was  entered  was  for  the  recovery  of  money  only,  and  was  com- 
menced in  August,  1879,  by  this  plaintiff  against  Lucilia  Tracy 
by  publication  of  a  summons  against  the  defendant  therein  as  a 
non-resident,  and  an  attachment  was  at  the  same  time  issued 
against  her  property,  which  was  in  form  levied  upon  the  real 
estate  in  question.  Judgment  by  default  was  entered  in  that 
action  in  July,  1883,  and  an  execution  issued  thereon  to  the  sheriff 
of  the  county  where  the  property  was  situated,  which  execution 
has  since  been  held  by  the  sheriff. 

On  and  prior  to  the  6th  day  of  July,  1871,  Lucilia  Tracy  was 
the  owner  and  in  possession  of  two  parcels  of  real  estate  on 
Alexander  street,  in  the  city  of  Rochester,  upon  one  of  which 
parcels  there  were  two  mortgages  of  $5,000  and  $2,000,  respec- 
tively. On  the  5th  day  of  July,  1871,  she  entered  into  an  agree- 
ment in  writing  with  the  defendants,  Robert  H.  Smith  and  Calvin 
Tracy,  and  one  Slocum  Howland,  since  deceased  (who  is  repre- 

>  Bevening  82  St.  Rep.,  745. 
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sented  in  this  action  by  the  defendants,  William  and  Emily  How- 
land,  as  his  executors),  whereW,  in  consideration  of  and  for  the 
purpose  of  securing  a  loan  of  f8,240,  she  agi-eed  to  execute  and 
deliver  to  them  a  good  and  sufficient  wari-anty  deed  of  both 
parcels  of  land  above  mentioned,  and  the  agreement  proceeds  as 
ioUows:  "And  the  said  Howland,  Smith  and  Tracy,  in  con- 
sideration of,  and  before  the  execution  and  delivery  of,  said  deed, 
hereby  agree  to  advance  the  said  sum  of  $8,240  (in  a  manner 
specified^  to  the  said  Lucilia  Tracv.  It  is  also  hereby  agreed 
by  and  between  the  parties  hereto  that  the  said  deed  is  to  be  and 
is  a  security  for  said  loan  for  a  term  not  exceeding  one  year 
from  the  dtate  of  said  deed,  which  is  to  be  hereafter  executed; 
cand  that  upon  the  repayment  of  said  sum  of  $8,240,  with  interest, 
within  or  at  the  expiration  of  said  one  year,  by  the  said  Lucilia 
Ti-acy,  her  heirs,  executors,  administrators  or  assigns,  the  said 
Howland,  Smith  and  Tracy,  their  and  each  of  their  heirs,  execu- 
tors, administrators  or  assigns,  are  to  re-convey  said  premises  so 
conveyed  to  said  Lucilia  Tracy,  her  heirs,  executors,  adminis- 
trators and  assigns,  free  from  all  incumbrances  or  liens  tliereon, 
except  such  as  exist  and  are  liens  or  incumbrances  upon  said 
premises  at  the  time  of  the  conveyance  thereof  as  aforesaid  by 
the  said  Lucilia  Tracy.'*  "And  in  case  the  said  sum  of  $8,240 
shall  not  be  repaid  during  or  at  the  expiration  of  one  year,  as 
aforesaid,  then  it  is  understood  and  agreed  that  the  said  deed,  so 
as  aforesaid  to  be  executed  by  the  said  Lucilia  Tracy,  is  to  be- 
•come  and  be  a  deed  absolute,  and  the  said  Howland,  Smith  and 
Tracy,  or  their  heirs  or  assigns,  are  to  become  and  be  the  ownere 
thereof  in  fee  simple  absolute." 

Accordingly  on  the  following  day  Miss  Tracy  executed  and 
delivered  to  the  other  parties  to  the  agreement  deeds  of  the  two 
parcels  of  land,  containing  the  usual  covenants  of  warranty,  which 
were  on  the  same  day  duly  recorded  in  the  clerk's  office  of  Mon- 
roe county,  in  and  by  one  of  which  deeds  the  grantees,  as  part 
•consideration  of  the  conveyance,  assumed  the  payment  of  the 
two  mortgages  above  mentioned,  but  did  not  covenant  to  pay 
them.  The  loan  was  not  repaid,  and  in  December,  1872,  the 
grantor,  having  remained  in  possession  of  the  premises  for  about 
two  years  after  the  date  of  the  deeds,  quit  and  surrendered  posses- 
sion of  the  premises  to  the  grantees,  who  remained  in  possession 
thereof,  by  tenants  or  otherwise,  until  the  1st  of  January,  1875^ 
when  they  sold  and  conveyed  the  same  to  the  defendant,  me  New 
York  Baptist  Union  for  Ministerial  Education,  which  has  ever 
«ince  been  in  possession  of  the  premises  claiming  title  thereto. 

The  debts  for  which  plaintiff  obtained  judgrwent  against  Lucilia 
Tracy  were  contracted  prior  to  January  1,  1872.  The  agreement 
of  July  5,  1871,  was  never  recorded,  and  the  defendant,  the 
Baptist  Union,  had  no  notice  thereof  at  the  time  of  its  purchase 
of  the  property. 

It  is  conceded  on  the  part  of  the  plainUff  that  her  judgment 
against  the  grantor  in  the  deeds  above  mentioned  is  of  no  force 
or  effect  for  the  purposes  of  this  action  unless  as  a  judgment  in 
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rem  hy  virtue  of  a  levy  of  the  attachment  upon  the  property  in 
question.     Code  of  Civil  Procedure,  §  707. 

John  Van  Voorhis^  for  app'lt;  Rollin  Tracy ^  for  resp'ts. 

Landon,  J.  — The  agreement,  whiph  antedated  the  deeds  by  one 
day  and  expressed  their  intent  and  purpose,  should  be  read  in  con- 
nection with  theuL  Thus  read,  the  deeds  are  shown  to  have 
been  given  by  Lucilia  Tracy  to  Howland,  Smith  and  Tracy  "  for 
the  purpose  of  securing  and  in  consideration  of  said  loan  of 
$8,240  "  made  by  the  grantees  to  the  grantor,  and  "  that  the  said 
deed  *  *  *  is  a  security  for  said  loan  for  a  term  not  ex- 
ceeding one  year  from  the  date  of  said  deed  ♦  *  *  and  that 
upon  the  repayment  of  said  sum  of  $8,240,  with  interest  within 
or  at  the  expiration  of  one  year  by  tlie  said  Lucilia  *  *  * 
the  said  Howland,  Smith  and  Tracy  are  to  re-convey  said  prem- 
ises to  said  Lucilia,  *  *  *  and  in  case  said  sum  of  $8,240 
shall  not  be  repaid  during  or  at  the  expiration  of  one  year  as 
Aforesaid,  then  it  is  understood  and  agreed  that  the  said  deed 
*  *  *  is  to  become  and  be  a  deed  absolute,  and  the  said 
Howland,  Smith  and  Tracy  are  to  become  and  be  the  owners  in  fee 
simple  absolute.'' 

The  deeds  are  thus  clearly  shown  to  have  been  intended  as 
mortgages.  This  conclusion  is  also  inferable  from  the  facts.  The 
premises  at  the  date  of  the  deeds  were  worth  $30,000.  The  judg- 
ments against  the  premises  were  by  the  terms  of  the  agreement  to 
be  paid  from  the  money  loaned,  and  presumably  were  either  paid 
or  their  amount  retained  by  the  grantees  from  the  $8,240.  The 
amount  of  the  outstanding  moitgages  against  the  premises  was 
:$7,000.  It  is  not  presumable  that  Lucilia  Tracy  intended  to  sell 
property  worth  $80,000  for  $15,240.  The  grantor  remained  in 
possession  of  the  premises  for  about  two  vears  after  the  delivery 
of  the  deeds.  She  was  embarrassed  and  straitened  for  money. 
Stress  is  laid  by  the  defendants  upon  the  fact  that  the  grantor  did 
not  expressly  covenant  to  repay  the  money.  The  cases  are  to 
the  effect  that  this  is  one  of  several  circumstances  to  be  consid- 
ered, Horn  V.  Keielias,  46  N.  Y.,  605 ;  Morris  v.  Budhng,  78  id., 
552 ;  Brown  v.  Dewey^  1  Sand.  Ch.,  57,  and  here  it  is  to  bo  con- 
sidered in  connection  with  the  repeated  statement  that  the  money 
to  be  advanced  by  the  grantees  is  a  loan  and  that  "  said  deed  is  a 
•security  for  said  loan,  for  a  term  of  not  exceeding  one  year"  and 
that  upon  re-payment  the  grantees  should  re-convey  to  the 
grantor.  It  is  plain  that  re-payment  of  the  loan  was  contem- 
plated ;  nothing  is  said  of  the  re-payment  of  purchase  money,  and 
there  is  nothing  in  the  agreement  indicating  that  the  money  ad- 
vanced by  the  grantees  was  purchase  money,  except  that  in  case 
said  sum  of  $8,240  (previously  termed  a  loan)  should  not  be  re- 
paid at  the  expiration  of  one  year,  "then  it  is  understood  and 
agreed  that  the  said  deed  is  to  become  and  be  a  deed  absolute ;" 
^hus  clearly  indicating  that  at  the  date  of  the  transaction  said  sum 
was  not  purchase  money  and  said  deed  was  not  a  deed  absolute, 
but  was  to  become  so  in  case  of  non-payment  of  the  loan. 
St.  Rep.,  Vol.  XLIV.        107 
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Clearly  upon  the  undisputed  facts  the  deeds  were  a  mortgage  to 
secure  the  money  loaned,  and  the  trial  court  erred  in  refusing  the 
plaintiflE's  request  so  to  find.  The  agreement  that  the  non-pay- 
ment of  the  loan  within  the  time  specified  should  convert  the 
mortgage  into  an  absolute  deed  did  not  have  that  effect 

The  agreement  to  turn  a  mortgage  into  an  absolute  deed  in 
case  of  default  is  one  that  finds  no  favor  in  equity.  The  maxim 
"once  a  mortgage  always  a  mortgage  "  governs  the  case.  Bmi 
V.  Keieltas,  supra;  Murray  v.  Walker^  31  N.  Y.,  400;  Carr  v. 
Cdrr,  52  id.,  251;  Remsen  v.  Hay,  2  Edw.  Ch.,  635;  Clark  v. 
Henry,  2  Cow.,  824;  Morris  v.  Exr  of  Nixon,  1  How.  U.  S.,  118; 
Villa  V.  Rodriguez,  12  Wall.,  323 ;  4  Kent's  Com.,  143.  Since 
the  deeds  were  a  mortgage  the  title  did  not  pass  to  the  grantees, 
but  remained  in  Lucilia  Trayr.  Barry  v.  Hamburg-B.  Fire  In- 
surance Go,,  110  N.  Y.,  1 ;  16  St  Rep.,  634;  Thorn  v.  Sutherland^ 
123  N.  Y,  236;  33  St  Rep.,  408;  Shattuck  v.  Bascom,  105  N. 
Y,  46;  6  St  Rep.,  775. 

The  levy  under  the  plaintiff's  attachment  was,  therefore,  upon 
Mrs.  Tracy's  land,  to  which  she  had  the  legal  title.  It  was  not 
merely  an  attempted  levy  upon  her  equitably  right  to  obtain 
title.  As  against  Howland,  Smith  and  Tracy  the  levy  was  valid, 
and  the  judgment  and  execution  which  followed  the  attachment 
became  a  specific  lien  upon  the  land  itself,  and  the  land  could  be 
sold  upon  execution. 

Howland,  Smith  and  Tracy  conveyed  the  premises  before  the 
attachment  was  issued  to  the  defendant,  the  New  York  Baptist 
Union  for  Ministerial  Education.  This  defendant,  by  its  answer, 
admits  that  $3,000  of  the  purchase  money,  with  interest  from 
January  1,  1883,  remains  unpaid,  and  that  $1,550  of  the  principal 
of  one  of  the  mortgages  upon  the  premises  given  by  Mr&  Tracy 
also  remains  unpaid.  This  defendant,  in  order  to  maintain  the 
defense  that  it  is  a  bona  fide  purchaser  without  notice  of  plain- 
tiff's rights,  must  have  paid  all  the  purchase  money.  Sargent  v. 
Eureka  B,  A,  Co.,  46  Hun,  19 ;  11  St  Rep.,  68;  Harris  v.  Nor- 
ton, 16  Barb.,  264  ;  Jeu^ett  v.  Palmer,  7  Johna  Ch.,  65 ;  Jackson  v. 
Cad^vell,  1  Cow.,  622  ;  Boone  v.  Chiles,  10  Peters,  179;  Patten  v. 
Moore,  32  N.  H.,  882. 

In  equity  it  has  not  completed  its  purchase,  but  to  the  extent 
of  its  payments  innocently  made  before  notice  of  plaintiffs 
claim  is  entitled  to  protection.  It  may,  therefore,  retire  from  the 
transaction  without  actual  loss,  and  without  impairing"the  rights 
of  the  plaintift 

The  action  is  in  aid  of  plaintiff's  execution.  Its  object  is  not 
to  reach  any  equitable  assets  of  Mrs.  Tracy,  but  to  strip  from 
her  legal  title  to  the  premises  in  question  the  obstructions  created 
by  the  deeds  by  which  such  title  apparently,  but  not  in  fact, 
passed  from  her  to  Howland,  Smith  ana  Tracy,  and  from  them  to 
the  Baptist  Union,  and  thus  to  show  that  the  lieu  acauired  by 
plaintiff's  attachment  of  the  premises,  and  perfected  by  ner  judg- 
ment and  execution,  was  valid,  and  therefore  may  now  he  en- 
forced free  from  the  obstructions  which  seemed  to  defeat  it 
Such  au  action  is  within  the  equitable  jurisdiction  of  the  court 
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Beck  V.  Burdett,  1  Paige,  306:  Heye  v.  BoUes,  83  How.  Pr.,  266 ; 
JUnchey  v.  Slryker,  28  N.  Y.,  45  ;  Frost  v.  MoU,  34  id,  253.  Thur- 
her  V.  Blanky  50  id,  80,  does  not  hold  otherwise,  but  does  hold 
that  the  attachment  to  be  effective  must  operate  upon  legal  rights ; 
the  precise  position  of  the  plaintiff  here. 

The  jadgment  shoald  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  event 

All  concur.  

Henby  Oberlies,  Applt,  v.  Balthasar  Bullinger,  Eesp't" 

(Ckmrt  of  Appeals,  Second  Dininon,  Filed  May  S,  1892,) 

COMTBACT— PbBFOKMAITCB. 

A  building  contract  provided  that  the  ridge  of  the  roof  of  a  rear  addi- 
tion should  be  eleven  feet  above  the  floor  of  the  attic.  Bv  an  error  in 
construction  it  was  five  inches  lower.  The  error  was  not  discovered  hy 
either  party  or  the  architect  until  after  the  house  was  completed.  The 
architect  employed  testified  that  with  this  exception,  and  some  minor 
details  which  the  contractor  remedied,  the  work  was  satisfactory.  All 
the  witnesses  testified  that  this  did  not  affect  the  exterior  appearance  of 
the  house,  which  was  in  every  respect  as  useful  and  valuable  as  though 
the  deviation  had  not  been  made.  Meld,  that  the  court  erred  in  nonsuiting 
the  plaintiff,  and  holding  that  as  a  matter  of  law  the  contract  had  nut^  b^n 
substantially  performed. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
<50urt,  in  the  fifth  judicial  department,  entered  upon  an  order 
sustaining  a  nonsuit  and  overruling  exceptions  ordered  to  be 
heard  at  general  term  in  the  first  instanca 

June  2,  1887,  the  parties  to  this  action  entered  into  a  written 
<;ontract,  by  which  the  plaintiff  agreed  to  build  for  $3,050  a 
-dwelling  for  the  defendant  and  complete  it  on  or  about  November 
1st  of  that  year.  The  defendant  paid  $1,900  on  the  contract,  and 
this  action  was  brought  to  recover  $1,150,  the  remainder  of  the 
contract  price,  and  $73.75  for  extra  work  claimed  to  have  been 
dona  Tne  action  was  defended  on  the  ground  that  the  building 
was  not  constructed  in  accordance  with  the  plana  and  specifica- 
tions* At  the  close  of  the  plaintiffs  case  the  defendant  moved 
for  a  nonsuit,  on  the  ground  "  that  the  plaintiflE  has  not  shown 
facts  sufficient  to  constitute  a  cause  of  action,  and  especially  he 
has  not  shown  performance  of  the  contract."  The  motion  was 
granted,  and  the  plaintiff  duly  excepted.  The  plaintiff  asked  to 
go  to  the  jury  upon  the  question  of  substantial  performance;  which 
was  denied,  and  exception  taken.  The  plaintiff  also  asked  to  be 
permitted  to  go  to  the  jury  upon  his  right  to  recover  the  value  of 
the  extra  work  claimed  to  have  been  done  in  changing  the  front 
stairway,  for  which  he  claimed  forty  eight  dollars.  This  request 
was  denied,  and  an  exception  taken.  These  exceptions  were 
ordered  to  be  heard  in  the  first  instance  at  general  term,  where 
thev  were  overruled,  and  a  judgment  ordered  for  the  defendant, 
with  costs,  upon  the  order  of  the  circuit 

The  plaintiff  appeals  to  this  court 

Abraham  Benedict^  for  app*lt;  Walter  S,  EiMelly  for  resp't 

^  BfivexsiDg  88  St.  Rep.,  448. 


Digitized  by  VjOOQIC 


852  New  Yobk  State  Reporter,  Vol.  44       [Ct  App. 

Per  Curiam. — The  contract  contains  this  provision : 
"  Fourth.  Should  any  dispute  arise  re8f)ectii^  the  true  construe- 
tion  or  meaning  of  the  drawings  or  specifications,  the  same  shall 
be  decided  by  Oscar  Knebel,  architect,  employed  by  party  of  the- 
second  part  (defendant)  to  superintend  the  construction  of  the  said 
building,  with  a  view  to  the  due  execution  of  the  work  on  the 

ri  of  the  party  of  the  first  part  (plaintiflf),  and  his  decision  shall 
final  and  conclusive ;  but  should  any  dispute  arise  as  to  the 
true  value  of  the  alterations,  deviations,  additions  or  omissions  in 
the  work  or  materials  hereby  contracted  for,  the  value  in  dis- 
pute  shall  be  determined  by  two  competent  persons,  one  employed 
oy  the  party  of  the  first  part  and  the  other  by  the  party  of  the- 
second  part,  and  they  shall  have  power  to  name  an  umpire,  whose- 
decision  shall  be  binding  on  all  parties. '^ 

The  defendant  seeks  to  uphold  the  non-suit  on  the  ground  that 
an  arbitration  to  settle  the  amount  due  under  the  contract  was  a 
condition  precedent  to  the  plaintiff's  right  to  recover,  and  that 
having  failed  to  show  that  an  arbitration  has  been  had,  or  that  he 
has  offered  to  arbitrate,  he  was  not  entitled  to  recover.  The  an- 
swer to  this  position  is  that  this  question  was  not  raised  on  the 
trial  The  contest  at  circuit  was  whether  there  was  a  deviation 
from  the  plan,  and  whether  the  work  and  materials  were  of  the 
kind  and  qualitv  called  for  by  the  contract  No  other  questions^ 
are  suggested  oy  the  record,  and  had  the  defendant  raised  this 
objection,  the  plaintiff  might  have  shown  that  the  defendant  had 
refused  to  arbitrate,  or  that  an  arbitration  had  been  waived.  Hav- 
ing regard  to  the  course  of  the  trial  we  do  not  think  the  defend- 
ant's motion  for  a  non-suit  raised  this  question. 

The  plan,  which  was  a  part  of  the  contract,  required  that  the- 
ridge  ox  the  roof  to  the  portion  of  the  house  known  as  the  back 
or  rear  addition  should  be  eleven  feet  above  the  floor  of  the  attic. 
By  an  error  in  construction  it  was  but  ten  feet  and  seven  inches^ 
above  the  floor,  five  inches  lower  than  called  for  by  the  plan. 
The  undisputed  evidence  shows  that  this  was  caused  by  a  mistake 
in  raeasureraei^t  and  was  not  discovered  by  either  party,  or  by  the 
architect,  until  after  the  house  had  been  completed.  The  archi- 
tect employed  by  the  defendant  was  called  as  a  witness  by  the 
plaintifi^  and  he  testified  that  after  the  plaintiff  claimed  that  the 
contract  was  performed,  he  made  two  personal  inspections  of  the- 
building.  He  said :  "  The  general  work  of  the  house  was  satis- 
factory to  me ;  the  character  was  in  keeping  with  the  specifica- 
tions and  the  contract  in  everv  respect,  with  the  exception  of  some 
minor  details  which  I  pointed  out  to  the  contractor,  and  had  him 
remedy  them.  I  went  there  the  third  time  after  that  was  reme- 
died, and  gave  him  that  certificate  (the  one  in  evidence),  which  I 
consider  informal 

"  Q.  Do  you  know  whether  Mr.  Oberlies  remedied  all  the 
defects  which  you  pointed  out  and  wanted  corrected  ?  A.  He 
did  at  the  time,  with  the  exception  of  the  rool  I  saw  they  were 
all  remedied  ;  in  regard  to  the  back  roof  I  found  it  lower  than  the 
drawings  showed;  about  five  inches;  that  is,  of  course,  as  itstanda 
and  not  five  inches  on  the  plans ;  five  inches  in  reality ;  it  shows* 
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the  rear  portion  of  the  roof  five  inches  lower;  it  lowers  the 
interior  of  the  attic  five  inches  *  *  ^^  I  don't  know  of  any 
use  to  which  an  attic  five  inches  higher  than  this  one  could  be 
put  which  is  prevented  by  this  deficiency  in  height. 

"  Q.  What  eflEect,  if  any,  would  this  deficiency  have  in  height, 
or  this  roof  as  it  now  stands,  upon  the  appearance  of  the  build- 
ing; in  other  words,  what  is  the  appearance  of  the  building  as  it 
stands  to-day  ?  A.  This  roof  has  not  detracted  *  *  *  the 
bouse  looked  finished  in  every  respect  outside  *  *  *  it  was 
built  symmetrically;  I  consider  it  as  symmetrical ;  I  think  it  was  as 
symmetrical  then  as  it  would  have  been  if  that  roof  had  been  five 
inches  higher ;  I  don't  think  this  roof  is  any  weaker  in  any  respect 
than  it  would  be  if  it  were  five  inches  higher." 

All  of  the  witnesses  testified  that  this  deviation  in  the  plan  did 
not  affect  the  exterior  appearance  of  the  house,  which  was  in 
everv  respect  as  useful  and  valuable  as  though  the  deviation  had 
not  been  mada  Upon  this  question  there  was  no  conflict  in  the 
evidence  and  this  was  the  principal  defect  in  the  construction 
allied  as  a  total  defense  to  this  action.  It  was  alleged  that  there 
were  some  other  minor  defects  in  the  construction,  but  the  evidence 
given  on  the  part  of  the  plaintiff  did  not  show  that  they  were  so 
material  that  the  court  was  authorized  to  hold  as  a  matter  of  law 
that  the  contract  had  not  been  substantially  performed.  It  may 
well  be  that  when  the  evidence  of  the  defendant  shall  be  produced 
that  it  will  appear  that  this  contract  was  not  substantially  per- 
forilied,  but  as  the  evidence  stood  we  think  the  court  erred  in 
non-suiting  the  plaintiff  and  that  for  this  error  the  judgment 
must  be  reversed  and  a  new  trial  granted,  witb  costs  to  abide  the 
event 

All  concur. 

Gavin  J.  Moffatt,  App'lt,  v.  Robert  Fulton,  Impl'd, 

Eesp\' 

(Churi  cf  AppeaU,  Second  Ditfisian,  Mled  May  S,  189S.) 

1.  Pleading— ExBCUTioN  against  the  person— Code  (Jrv.  Pro.,  §  649. 
Where  the  plaintiff  intends  to  arrest  the  defendant  it  is  sufficient  to  set 
forth  in  the  complaint  the  facts  showing  that  money  was  received  in  a 
fiduciary  capacity,  without  copying  the  words  of  the  statute. 
•l  Same. 

Where  a  complaint  sets  forth  facts  showing  that  defendant  as  agent  re- 
ceived the  proceeds  of  two  notes  in  a  fiduciary  capacity  and  converted 
them  to  his  own  use,  it  is  sufficient,  without  characterizing  those  facts  or 
repeating  the  language  of  the  statute. 
(Parker  and  Bradley,  JJ.,  dissent.) 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  modifying  and  affirming  as 
modified  a  judgment  entered  on  a  verdict  directed  at  circuit 

This  was  an  action  to  recover  the  proceeds  of  two  promis- 
sory notes,  belonging  to  the  plaintiff,  claimed  to  have  been  re- 
ceived by  the  defendants  in  a  fiduciary  capacity  and  converted 
to  their  own  use. 

>  Berming  81  Bt  Rep.,  154. 
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In  the  first  count  of  the  complaint  it  is  alleged  that  on  the 
15th  of  November,  1886,  the  plaintiff,  a  manufacturer  of  New- 
Haven,  Conn.,  gave  to  the  defendants,  who  were  engaged  in  busi- 
ness in  the  city  of  New  York,  his  promissory,  note  for  |f908.75, 
payable  three  months  thereafter,  in  consideration  of  goods  sold 
md  delivered.  On  the  15th  of  February,  1887,  shortly  before 
said  note  became  due,  the  plaintiff  made  another  note  dated  that 
day,  but  in  all  other  respects  a  duplicate  of  the  first,  and  sent  it 
by  his  agent,  one  McDowell,  to  the  defendants  with  the  request 
that  they  should  endorse  it  "and  have  it  discounted  for  cash 
and  remit  the  funds,  less  any  reasonable  charges  for  commissions 
and  discount,  to  plaintiff  immediately,  so  that  he  might  pay  the 
said  note  of  November  15th,  about  to  become  due,  and  to  use 
the  proceeds  of  said  note  for  no  other  purpose  whatsoever.  The 
defendants  thereupon  informed  the  said  McDowell  that  they  could 
not  have  the  said  note  discounted,  but  if  the  plaintiff  would  send 
them  in  its  place  his  note  for  a  less  amount,  paying  a  portion  of 
the  indebteaness  represented  by  the  said  note  of  November  15, 
1886,  they  would  immediately  have  the.  same  discounted  and 
remit  the  proceeds  for  thft  purpose  above  described.  Said  de- 
fendants requested  the  said  McDowell  to  leave  with  them  said  note 
dated  February  15,  1887,  and  stated  that  they  would  enclose  the 
same  on  that  day  to  the  plaintiff  in  a  personal  letter  explaining 
the  facts,  *  *  *  and  use  said  note  for  no  other  purpose. 
Trusting  solely  to  the  honesty  and  integrity  of  said  defendants, 
said  McDowell  left  said  note  with  them  tor  the  purpose  of  having 
it  returned  immediately  to  the  plaintiff  and  for  no  other  purpose. 
The  defendants  never  returned  the  note,  but  procured  the  same 
to  be  sold  or  discounted  through  a  broker  to  an  innocent  holder 
and  on  the  21st  of  February,  1887,  received  the  proceeds  of  said 
note,  less  twenty-one  dollars  and  nineteen  cents,  deducted  for  com- 
mission and  discount,  "  in  trust  to  pay  the  same  to  the  plaintiff 
forthwith."  They  used  said  proceeds  m  their  own  business  and 
refused  to  pay  any  part  thereof  to  the  plaintiff,  to  his  damage  **  in 
the  sum  of  $887. oO,  with  interest  thereon  from  the  21st  day  of 
February,  1887.*' 

The  plaintiff  alleged  in  the  second  count  of  his  complaint,  that 
on  the  17th  of  February,  1887,  he  made  his  promissory  note,  bear- 
ing the  date  of  February  8,  1887,  for  $750.60,  payable  to  the 
defendants,  three  months  after  date.  "That  thereupon  the  de- 
fendants requested  the  said  plaintiff  to  deliver  said  note  to  the 
defendants  to  take  the  place  of  the  note  of  February  15,  1887, 
referred  to  "  in  the  first  count  of  the  complaint,  "  and  for  the  pur- 
pose therein  more  fully  set  forth,  agreeing  to  endorse  said  note* 
have  the  same  discounted  or  sold,  and  return  the  proceeds  thereof 
to  the  plaintiff  forthwith,  less  the  discount  and  a  reasonable  com- 
mission." In  accordance  with  said  request,  and  relying  on  said 
agreement,  the  plaintiff  "thereupon  *  *  *  delivered  said 
note  to  the  defendants  *  *  *  in  trust,  to  endorse  and  dis- 
count or  sell  the  same  for  cash,  and  forthwith  to  pay  the  proceeds 
thereof  to  the  plaintiff,  less  the  discount  and  commission,  as  afore- 
said, and  for  no  other  purpose  whatever."  The  defendants  endorsed 
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the  note  and  procured  a  bank  to  discount  it,  and  on  the  fourth  of 
March,  1887,  the  proceeds,  less  $8.57  charged  for  discount  and 
commission,  were  paid  to  them,  and  they  used  the  same  for  their 
own  purposes,  refusing  upon  due  demand  to  pay  any  part  thereof 
to  the  plaintiff,  to  his  damage  in  the  sum  of  $742.09. 

The  summons  and  complaint  were  served  only  on  the  defend- 
ant Fulton,  who  appeared  and  answered,  pleading,  in  substance, 
a  general  denial,  and  also  a  counterclaim,  which  was  successfully 
demurred  to  by  the  plaintiff,  on  the  ground  that  it  allied  "  facts 
constituting  a  cause  of  action  arising  on  contract,  while  the  cause 
of  action  arising  out  of  the  facts  alleged  in  the  complaint  is  in 
tort  and  not  on  contract" 

Upon  the  trial  the  allegations  of  the  complaint  were  substan- 
tially proved,  and  the  defendant  introduced  no  evidence.  It  ap- 
peareu  that  the  plaintiff  paid  all  of  said  notes  at  maturity,  and 
that  when  McDowell  left  the  first  note  with  the  defendants  they 
said  they  would  try  to  have  it  discounted,  and  if  they  succeeded 
would  send  the  proceeds  to  the  plaintiff,  but  otherwise  they  would 
return  the  note  to  him  that  night,  with  a  letter  of  explanation. 
When  the  plaintiff  left  the  second  note  with  them  they  said  that 
there  was  some  doubt  whether  they  could  get  the  other  discounted 
and  hence  they  asked  for  the  smaller  one. 

At  the  close  of  the  evidence  the  defendant  moved  to  dismiss 
the  complaint  "  on  the  ground  that  the  facts  proved  do  not  con- 
stitute either  a  tort,  an  actionable  conversion,  or  the  fiduciary  re- 
lation in  respect  to  either  cause  of  action."  The  motion  was  de- 
nied, and  he  thereupon  moved  that  a  verdict  be  directed  in  his 
favor  on  the  same  grounds.  That  motion  was  also  denied  and  a 
verdict  was  directed  in  favor  of  the  plaintiff  for  $1,789.07,  being 
the  net  proceeds  of  the  two  notes  with  interest,  upon  the  ground 
"  that  the  money  was  received  in  a  fiduciary  capacity."  The  trial 
judge  also  held  that  the  facts  alleged  were  "  sufficient  to  maintain 
a  cause  of  action  for  a  conversion."  Judgment  was  entered  ac- 
cordingly, and  at  the  end  of  the  postea  was  this  provision  :  "  But 
this  judgment  can  be  enforced  only  against  the  joint  property  of 
the  defendants  herein  and  the  separate  property  of  the.  said  de- 
fendant Robert  Fulton,  who  was  served  as  aforesaid,  and  against 
the  person  of  the  said  defendant,  Robert  Fulton."  The  defendant 
Fulton  appealed  from  the  entire  judgment,  and  the  general  term 
modified  it  by  striking  out  the  words  "  and  against  the  person  of 
the  said  defendant,  Robert  Fulton,"  but  affirmed  it  in  all  other 
respects.  The  plaintiff  appealed  to  this  court  from  that  part  of 
the  judgment  of  affirmance  which  modified  the  judgment  of  the 
trial  court 

Henry  W.  Taflj  for  applt ;  Arthur  R  Robertson,  for  resp't 

Vann,  J. — The  Code  provides  that  a  defendant  may  be  ar- 
rested in  certain  actions,  and,  among  others,  in  an  action  brought 
to  recover  damages  for  "  a  personal  injury,  an  injury  to  property, 
including  the  wrongful  taking,  detention  or  conversion  of  personal 
property  ;  a  breach  of  promise  to  marry  ;  misconduct  or  neglect 
m  office  or  in  professional  employment;  fraud  or  deceit;  or  to  re- 
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cover  a  chattel,  where  it  is  alleged  in  the  complaint  that  the  chat- 
tel has  been  concealed  "  in  a  certain  manner  and  with  a  certain 
intent;  "or  to  recover  for  money  received,  or  to  recover 
property,  or  damages  for  the  conversion  or  misapplication 
of  property,  when  it  is  allied  in  the  complaint  that  the 
monev  was  received  or  the  property  was  embezzled,  or  fraud- 
ulently misapplied  by  a  *  *  *  factor,  agent,  broker,  or 
other  person  m  a  fiduciary  capacity.  Where  such  allegation  is 
made,  the  plaintiflE  cannot  recover  unless  he  proves  the  same  on 
the  trial  of  the  action.**     Code  Civ.  Pro.,  §  549. 

The  general  term  based  its  judgment  of  reversal  upon  the 
ground  that  there  was  no  express  averment  in  the  complaint  that 
the  money  in  question  was  received  by  the  defendants  in  a  fidu- 
ciary capacity,  although  one  of  the  learned  judges  dissented  from 
that  conclusion.  M^aU  v.  FuUcm,  56  Hun,  887 ;  81  St  Rep., 
154.  No  such  point,  however,  was  taken  at  the  circuit  The 
sufficiency  of  the  complaint  was  not  questioned  upon  the  trial, 
except  by  a  motion  to  dismiss,  made  before  any  evidence  was 
given,  upon  the  ground  that  the  first  count  did  "not  contain  facts 
sufficient  to  constitute  a  cause  of  action,  and  particularly  that  it 
did  not  set  forth  facts  constituting  an  action  in  tort;"  that  the 
second  count  did  "  not  set  forth  facts  constituting  a  cause  of  ac- 
tion either  in  tort  or  on  contract,"  and  that  the  complaint  united 
"an  alleged  cause  of  action,  proceeding  upon  the  theory  of  tort, 
with  one  proceeding  on  the  tneorv  of  contract"  The  motion  at 
the  close  of  the  evidence  was  not  based  upoA  the  facts  allied,  but 
on  "the  facts  proved."  Even,  therefore,  if  it  was  necessary  to 
specifically  allege  that  the  money  was  received  by  the  defendants 
as  agents,  in  a  fiduciary  capacity,  advantage  could  not  be  taken 
of  the  omission  for  the  first  time  upon  appeal.  Xx)unshury  v. 
Purdy^  18  N.  Y.,  515 ;  Coicing  v.  Altman,  79  id.,  167 ;  Knapp  v. 
Simon^  96  id.,  284.  If  the  point  had  been  raised,  a  formal 
amendment  might  have  been  allowed. 

But,  assuming  that  the  question  was  properly  raised,  we  do  not 
think  that  it  called  for  a  reversal  of  the  judgment  rendered  by  the 
trial  court,  because  it  is  sufficient  to  set  forth  the  facts  showing 
that  the  money  was  received  in  a  fiduciarv  capacity,  without 
copying  the  words  of  the  statute,  which  woula  be  pleading  a  mere 
conclusion  of  law.  It  was  clearly  the  intention  of  the  l^slature 
by  its  last  amendment  of  §  549  to  require  a  plaintiff,  intending  to 
arrest  the  defendant,  to  predicate  his  action  upon  some  ground  of 
wrongdoing  mentioned  in  the  statute,  as  a  substantive  part  of  the 
cause  of  action,  so  that  he  could  defend  himself  before  a  jury  and 
recover  costs  if  such  defense  was  successful  Laws  1886,  chap. 
672;  Code  Civ.  Pro.,  §  549.  The  statute  does  not  direct  the 
plaintiff  to  state  in  his  complaint  that  he  claims  the  right  to  ari-est 
the  defendant  Such  a  statement  in  order  to  be  effective  as  a 
notice  would  have  to  appear  in  the  summons  rather  than  the 
complaint,  as  the  former  must,  while  the  latter  need  not  be,  per- 
sonally served.  No  change  was  made  where  the  right  to  arrest 
depended  on  the  nature  of  the  action,  as  in  the  case  of  fraud,  de- 
ceit, conversion  and  injuries  to  person  or  property.     The  right  of 
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arrest,  hpwever,  as  it  had  previously  existed,  in  so  far  as  it  de- 
pended upon  extrinsic  facts,  that  is,  upon  facts  not  appearing  in  the 
complaint,  was  changed,  except  as  provided  in  §  560,  which  is  a  sub- 
titute  for  the  old  writ  of  ne  exeai^  not  by  abolishing  the  right  of  arrest, 
but  by  requiring  the  facts,  which  theretofore  had  been  stated  in 
part  outside  of  the  complaint,  to  be  stated  in  it  as  a  part  of  the 
cause  of  action.  The  practice  was  thus  made  uniform  so  that 
the  complaint  must  now  set  forth  the  facts  upon  which  the  right 
to  arrest  depends  in  all  cases,  with  the  single  exception  aforesaid, 
just  as  formerly  it  was  required  in  a  majoritv  of  cases.  The 
amendment,  as  we  construe  it,  introduced  no  new  rule  of  pleading  into 
the  Coda  It  did  not  authorize  the  pleader  to  allege  a  conclusion 
of  law  instead  of  the  "plain  and  concise  statement  of  facts*' 
required  by  §  481. 

It  changed  the  nature  of  certain  causes  of  action  somewhat,  by 
requiring   facts  to   be  alleged  and  proved  in  addition  to  those 

freviously  required  to  be  alleged  or  proved,  in  oi-der  to  recover, 
f,  thei*efore,  the  complaint  under  consideration  sets  forth  facts 
showing  that  the  defendant,  as  agent,  received  the  proceeds  of  the 
two  notes  in  a  fiduciary  capacity,  and  converted  them  to  his  own 
use,  it  is  sufficient,  without  characterizing  those  facts  or  repeating 
the  language  of  the  statute.  The  facts,  as  alleged,  were  in  substance 
that  the  plaintiff  entrusted  his  two  notes  to  the  defendants,  as  his 
agents,  to  return  one  with  certain  explanations  and  to  procure 
the  other  to  be  discounted  and  forthwith  remit  the  net  proceeds  to 
hina.  Exceeding  their  authority  as  to  one  note,  they  procured 
both  to  be  discounted,  received  the  proceeds,  refused  to  pay  them 
over  on  demand  and  converted  them  to  their  own  usa  The  facts 
as  proved  were  substantially  the  same,  except  that  the  defendants 
were  authorized  to  procure  the  discount  of  either  note  and  to  re- 
turn the  other,  with  the  net  proceeds  of  the  one  discounted.  The 
notes  belonged  to  the  plaintiff  and  when  they  were  discounted 
the  proceeds  belonged  to  him.  The  defendants  had  no  right  to 
either,  except  as  the  agents  of  the.plaintiff.  Agencj  is  a  fiduciary 
relation.  It  exists  hy  virtue  of  the  fiduciaj  or  faith  reposed,  as 
where  one  man,  connding  in  another,  entrusts  his  property  to  him 
for  a  particular  purpose  and  in  the  belief  that  he  will  in  good  faith 
use  it  for  no  other  purposa  Property  thus  received  is  received 
in  a  fiduciary  capacity,  and  when  the  property  is  turned  into 
money  that  is  also  received  in  a  fiduciaiy  capacity.  It  does'  not 
belong  to  the  agent,  who  can  lawfully  exercise  no  power  or 
authority  over  it,  except  for  the  benefit  of  his  principal  and  only 
as  authorized  by  him.  If  the  agent  uses  it  for  his  own  purposes, 
or  fails  to  pay  it  over  upon  a  seasonable  demand  duly  made,  it  is 
a  conversion  of  that  which  does  not  belong  to  him#  The  capacity  ' 
in  which  the  defendants  received  the  notes  was  fiduciary  in 
character,  because  it  depended  upon  trust  and  confidence  reposed 
in  them  by  the  plaintiff,  as  his  agents.  OoodruJi  v.  Dunbar ^  17 
Barb.,  644 ,  646 ;  Republic  of  Mexico  v.  De  Arangoiz,  6  Duer,  640; 
WM  V.  Broutver,  6  Bobt,  601. 
He  trusted  them  to  handle  his  property  as  he  directed,  and  they 
St.  Rep.,  Vol.  XLIV.        108 
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agreed.  After  thej  had  received  the  money  on  the  notes,  they 
had  no  right  to  keep  it,  or  even  to  pay  it  out  on  his  account,  but 
it  was  their  duty  to  at  once  pay  it  over  to  him.  They  received  it 
in  trust  for  him,  and  the  refusal  to  pay  it  over  was  not  a  refusal 
to  pay  a  debt,  but  to  deliver  that  which  belonged  to  him.  Under 
the  circumstances  this  was  not  a  mere  "act  of  omission,"  bu*^  **aii 
act  of  misfeasance.''  The  transaction  was  isolated  and  inde- 
pendent of  any  custom  or  coui-se  of  dealing. 

Tbe  complaint  alleges  that  the  proceeds  of  the  first  note  "  were 
received  by  him  in  trust  to  pay  the  same  to  the  plaintiflE  forth- 
with," and  that  the  second  note  was  delivered  to  him  "in  trust  to 
endorse  and  discount  or  sell  the  same  for  cash,  And  forthwith  to 
pay  the  proceeds  thereof  to  the  plaintitt"  When  it  is  a  necessary 
inference  from  the  facts  alleged  that  the  money  was  received  in  a 
fiduciary  capacity,  the  statute  does  not  require  that  they  should 
be  labelled  with  that  name. 

Since  there  was  no  agreement  as  to  the  method  of  transmitting 
the  proceeds,  the  expectation  of  the  plaintiflE  that  the  defendants 
would  deposit  them  in  their  bank  account,  and  remit  by  check, 
is  not  important     They  did  not  attempt  to  remit  in  any  way. 

While  some  parts  of  the  judgment  as  rendered  by  the  trial 
court  may  be  subject  to  criticism,  we  have  not  alluded  to  them, 
because  only  the  part  that  was  stricken  out  on  appeal  is  before  us 
for  review. 

After  examining  the  exceptions  to  which  our  attention  has  becB 
called,  we  think  that  the  judgment  of  the  general  term,  ia  so  far 
as  it  modified  the  judgment  of  the  circuit,  should  be  reversed, 
with  costs. 

Parker,  J.  (dissenting.) — An  examination  of  the  question  pre* 
sented  leads  me  to  adopt  the  view  entertained  by  the  majority  of 
the  court  at  general  term.     Moffat  v.  Fulton^  81  St  Kep.,  154. 

The  question  has  been  before  that  court,  and  with  the  same 
result,  on  other  occasions,  Eillis  v.  Bleckert^  58  Hun,  499 ;  26  St 
Kep.,  558  ;  BariUU  v.  Sutarius,  id.,  629 ;  Uarland  v.  Eowctrd,  82 
id.,  872.  .  .    .^ 

The  judgment  of  the  trial  court  awarded  to  the  pla-i^wii 
$1,789.07  and  costs,  and  authorized  its  enforcement  out  ^^  ^"® 
joint  property  of  the  defendants,  the  separate  property  of  "tli^  ^®' 
fendant  Fulton,  and  against  the  person  of  Fulton. 

The  general  term  modified  the  judgment  by  striking  thei^'f^^ 
the  words  "and  against  the  person  of  the  said  defendant  J^hert 
Fulton,"  on  the  ground  that  tbe  complaint  does  not  specifi^^*^ 
allege  that  Fulton  received  the  money  in  a  fiduciary  capacit^^J- 

The  appellant  insists  that  the  requirements  of  the  Coae  ax^  ®^ 
when  the  facts  alleged  warrant  the  conclusion  that  the  mon^J^*^ 
received  in  a  fiduciary  capacity.  p 

A  portion  of  subdivision  2,  §  549  of  the  Code  of  Civil  *^^ 
cedure  forms  the  basis  of  the  diflEerent  views  contended  for. 

The  section  so  far  as  pertinent  to  the  present  discussioX'^^ 
vides  that  "  a  defendant  may  be  arrested  in  an  action  as  provi<3^.  ^ 
this  title,  where  the  action  is  brought  for  either  of  the  foll^^^^^® 


Digitized  by  VjOOQIC 


Ct  App.]  MoFFATT  V.  Fulton.  859 

causes  :  (1)  To  recover  a  fine  or  penalty ;  (2)  To  recover  dam- 
ages for  a  personal  injury  ;  an  injury  to  property,  including  the 
wrongful  taking,  detention  or  conversion  of  pei^&onal  property ; 
breach  of  a  promise  to  marry ;  misconduct  or  neglect  in  office,  or 
in  professional  employment ;  fraud  or  deceit ;  or  to  recover  a 
chattel  where  it  is  alleged  in  the  complaint  that  the  chattel  or  a 
part  thereof  has  been  concealed,  removed  or  disposed  of  so  that  it 
cannot  be  found  or  taken  by  the  sheriff,  and  with  intent  that  it 
should  not  be  so  found  or  taken,  or  to  deprive  the  plaintiff  of  the 
benefit  thereof ;  or  to  i-ecover  for  money  received,  or  to  recover 
property  or  damages  for  the  conversion  or  misapplication  of  prop- 
erty, where  it  is  alleged  in  the  complaint  that  the  money  was 
received  or  the  property  was  embezzled  or  fraudulently  misap- 
plied by  a  public  officer  or  by  an  attorney,  solicitor  or  counsellor, 
or  by  an  officer  or  agent  of  a  corporation  or  banking  association 
in  the  course  of  his  employment,  or  by  a  factor,  agent,  broker  or 
other  person  in  a  fiduciary  capacity.  Where  such  allegation  is 
made,  the  plaintiff  cannot  recover  unless  he  proves  the  same  on 
the  trial  oi  the  action ;  and  a  judgment  for  the  defendant  is  not  a 
bar  to  the  new  action  to  recover  the  money  or  chattel" 

It  will  be  observed  that  it  is  plainly  provided  that  in  order  to 
bring  a  case  within  the  scope  of  that  section  it  must  be  alleged  in 
the  complaint  that  the  money  was  received  in  a  fiduciary  capacity, 
and  in  determining  whether  it  should  receive  a  technical  construc- 
tion, reauiring  such  an  allegation  in  terms,  in  addition  to  the 
plain  ana  concise  statement  of  facts  provided  for  by  §  481  of  the 
bode  of  Civil  Procedure,  or  simply  a  statement  of  the  facts,  we 
may  inquire  as  to  the  probable  intent  of  the  legislature. 

rrior  to  the  enactment  of  chapter  672  of  the  laws  of  1886, 
§  649  provided  for  cases  where  the  arrest  depended  exclusively 
on  the  nature  of  the  action,  and  §  550  to  those  where  the  right 
to  arrest  depended,  in  part  at  least,  on  facts  extrinsic  to  the  cause 
of  action.  Sub-division  three  of  the  latter  section  provided  for 
a  case  of  money  received  in  a  fiduciary  capacity  and  misapplied. 
The  cause  of  action  was  ex  contractu,  the  right  of  arrest  ex- 
trinsic, and  if  an  all^ation  of  conversion  was  also  made  it  was 
treated  as  surplusage  and  not  issuable.  SegeUcen  v.  Meyer,  94 
N.  Y„  478-484;  Donovan  v.  Cornell,  8  Civil  Pro.,  283;  Greentree 
V.  Roaenstock,  61  N.  Y.,  583-590. 

The  order  of  arrest  could  only  be  granted  on  the  pleadings  and 
affidavits,  the  right  to  it  was  not  an  issuable  fact  but  contestable 
only  on  affidavits,  and  if  not  granted  before  judgment  rendered, 
an  execution  against  the  person  could  not  issua  Wood  v.  Henry, 
40  N.  Y.,  124. 

In  1886  §  550  of  the  Code  was  amended  among  other  re- 
spects by  striking  out  the  provisions  relating*  to  actions  for  money 
in  a  fiduciary  capacity  and  misapplied,  and  §  549  was  amended 
by  its  incorporation  into  sub-division  2,  but  with  an  important 
change  in  its  phraseology,  in  that  it  required  that  an  allegation 
to  that  effect  should  be  made  in  the  complaint,  and  proved  on 
the  trial,  if  made  and  not  proved  plaintiff  to  fail  of  recovery. 

The  effect  of  this  amendment  was  not  to  change  the  cause  of 


Digitized  by  VjOOQIC 


860  New  York  State  Reporter,  Vol.  44       [Ct  App. 

action  from  contract  to  one  of  tort,  but  to  change  the  remedy. 
As  we  have  observed,  prior  to  such  amendment  the  right  to  issue 
an  execution  against  the  person  in  actions  of  this  character  vras 
made  to  depend  on  an  application  by  the  plaintifE  for  an  order 
of  arrest  based  on  appropriate  affidavits  before  the  entry  of  judg- 
ment The  defendant  had  a  right  to  contest  such  application 
by  means  of  opposing  affidavits  and  the  judge  determined  from 
such  papers  ana  the  pleadings  whether  a  pr6per  case  was  pre- 
sented for  an  order  of  arrest  If  granted,  and  not  subsequently 
vacated,  execution  issued  against  the  person  in  the  event  of 
plaintiffs  recovery.  The  jury  were  thus  prevented  from  consid- 
ering whether  the  circumstances  entitled  a  plaintiff  to  a  remedy 
against  the  person  as  well  as  the  property  of  the  defendant 
Their  duty  was  fully  performed  when  they  had  determined  what 
sum,  if  any,  was  due  the  plaintiff.  The  court  having  already 
decided  if  applied  to,  and  on  other  papers  in  part,  whether  the 
plaintiflE  was  entitled  to  the  additional  remedy  which  the  issuing 
of  an  order  of  arrest  gave. 

It  may  tend  to  show  the  purpose  of  the  l^islature,  if  in  this 
connection  we  briefly  examine  chap.  672  of  the  Laws  of  1888. 
The  first  and  second  sections  amend  §§  649  and  550  of  the  Code 
of  Civil  Procedure  in  the  respects  already  sufficiently  alluded  to 
for  our  present  purpose.  Section  3  amends  §  551  of  the  Code,  so 
as  to  conform  the  practice  in  granting  and  serving  orders  of  arrest 
to  §§  549  and  550,  as  by  such  act  amended. 

Section  4  amends  §  658  of  the  Code  so  as  to  provide,  among 
other  things,  that  when  the  order  of  arrest  is  applied  for,  after  the 
filing  or  service  of  the  complaint,  the  court  may  before  granting 
the  same  direct  the  service  of  an  amended  complaint  so  as  to 
conform  to  the  allegations  required  in  subdivisions  2  and  4  of 
§  549.  It  mav  be  remarked  in  this  connection  that  only  subdi- 
visions 2  and  4  of  §  649  provide  for  allegations  in  tne  com- 
plaint in  addition  to  those  reauisite  to  establish  a  cause  of 
action,  and  that  a  judgment  may  be  recovered  if  they  are  omitted, 
but  the  remedy  against  the  person  does  not  in  such  case  flow 
from  it 

Section  6  amends  or  substitutes  for  §  111  of  the  Code  a  Section 
limiting  the  term  of  imprisonment  in  jail  under  an  execution 
against  the  person ;  limitmg  the  period  which  a  person  may  be 
imprisoned  within  the  jail  liberties  of  any  jail ;  prohibiting  further 
imprisonment  in  the  same  action,  and  making  it  the  duty  of  the 
sheriff  to  discharge  a  person  imprisoned  at  the  expiration  of  the 
periods  provided  lor  without  any  further  application  therefor. 

Section  6  amends  §  572  of  the  Code  so  as  to  provide  for  the 
discharge  of  the  debtor  from  custody  in  certain  cases  of  unwar- 
rantable delays,  the  plain  object  of  the  section  being  to  relieve  the 
debtor  from  continued  and  extended  imprisonment,  whether  by 
virtue  of  separate  mandates  in  the  same  or  different  actions. 

Section  7  provides  that  the  act  shall  apply  to  all  imprisoned 
debtors  under  any  mandate  against  the  person  heretofore  issued, 
and  commands  the  sheriffs  of  the  several  counties  to  dischai^ 
within  five  days  from  the  passage  of  the  act,  all  persons  entitled 
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to  discharge  by  the  provisions  of  §  111  of  the  Code  of  Civil  Pro- 
cedure, as  amended. 

It  is  apparent  therefore  that  the  purpose  of  the  legislature  in 
amending  the  several  sections  of  the  Code  of  Civil  Procedure  in 
the  manner  provided  by  chapter  672  of  the  Laws  of  1886  was 
in  the  direction  of  personal  liberty. 

Before  the  amendment,  a  person  who  misapplied  Inoneys  ob- 
tained in  a  fiduciary  capacity  was  subject  to  arrest  on  an  order 
granted  before  judgment,  and  to  be  taken  in  execution  against  the 
person  after. 

The  creditor  still  has  the  same  remedy,  but  the  procedure  is 
changed.  Formerly  he  only  had  to  state  in  his  pleading  a  plain 
^nd  concise  statement  of  the  facts,  and  on  the  trial  need  prove 
nothing  more.  Whether  he  was  entitled  to  an  order  of  arrest, 
^carrying  with  it  a  right  to  an  execution  against  the  person  of  his 
-debtor,  depended  on  the  affidavits  presented  to  the  judge,  and  hie 
view  of  their  sufficiency. 

But  now,  as  I  interpret  the  section  under  consideration  in  the 
light  of  the  apparent  intent  of  the  legislature,  as  manifested  by 
the  other  provisions  of  the  act  creating  the  amendment,  ah  order 
of  arrest  cannot  be  obtained  unless  the  complaint  alleges  in  addi- 
tion to  a  plain  statement  of  the  facts  that  the  money  misapplied 
was  obtained  in  a  fiduciary  capacity. 

The  plaintiff  makes  the  allegation  at  his  peril,  for  if  he  fails  to 
prove  it  to  the  satisfaction  of  the  jury,  judgment  must  go  against 
him  in  a  case  when  but  for  such  allegation  the  jurv  would  be  re- 
uired  to  find  an  indebtedness  to  the  plaintiff  on  the  part  of  die 
efendant 

The  object  of  the  amendment  seems  to  have  been  to  ^ve  a  de- 
fendant charged  with  misappropriating  moneys  received  in  a  fidu- 
<;iary  capacity  (1)  specific  notice  that  the  plaintiff  seeks  a  remedy 
gainst  nis  person ;  (2)  the  benefit  of  an  brdinary  trial  by  jury, 
with  the  privilege  of  adducing  oral  testimony,  and  of  cross-exami- 
nation of  adverse  witnesses  upon  the  facts  involving  the  right  of 
arrest ;  (3)  such  advantage  as  may  accrue  because  of  the  plaintiff's 
knowledge  that  if  he  fail  to  satisfy  the  jury  that  the  facts  entitle 
him  to  a  remedy  against  the  person  of  the  defendant,  judgment 
for  costs  will  be  rendered  against  the  plaintiff. 

It  is  not  contended  by  those  differing  with  the  construction 
heretofore  given  by  the  courts  to  §  549,  that  it  was  not  framed 
with  a  view  to  insure  to  a  defendant  apprisal  by  the  complaint 
that  a  rem^jr  against  his  person  is  sought  But  it  is  ui^ea  that 
he  may  be  said  to  be  so  apprised  if  the  allegations  of  the  com- 

f)Iaint  warrant  the  conclusion  which  the  Code  says  must  be  al- 
eged.  Some  of  the  reasons  have  already  been  given  which  have 
led  me  to  the  conclusion  that  the  legislature  intended  to,  and  did, 
provide  for  an  allegation  so  specific  as  to  give  the  defendant  am- 
ple notice  that  he  must  be  prepared  to  contest  with  the  plaintiff 
the  facts  involving  the  right  of  arrest  as  well  as  the  alleged  indebt- 
edness, and  it  may  not  be  amiss  to  call  attention  to  the  argument, 
which  the  situation  of  this  case  presents,  in  support  of  the  wisdom 
of  the  legislature  in  providing  for  an  allegation  which  insures  to 
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the  defendant  actual  notice  that  a  remedy  beyond  a  judgment  for 
money  is  sought 

It  is  now  about  to  be  held  in  eflEect,  if  not  in  terms,  that  the 
causes  of  action  averred  in  the  complaint  are  not  in  tort,  but  er 
contractu^  because  for  money  had  and  received  in  a  fiduciary  ca- 
pacity, Segelken  v.  Meyer ,  94  N.  Y.,  474-484,  and  that  the  com- 
plaint being  susceptible  of  such  a  construction  the  defendant  must 
be  deemed  to  have  been  notified  by  it  that  a  remedy  against  his 
person  was  sought  Yet  in  this  very  case  the  defendant  pleaded 
a  counterclaim  to  which  the  plaintiff  interposed  a  demurrer  in 
which  he  assigned,  among  other  grounds  oi  demurrer,  "that  it 
appears  on  the  face  of  said  counterclaim  that  it  is  not  of  the  char- 
acter specified  in  §  501  of  the  Code  of  Civil  Procedure,  in  that  it 
alleges  facts  constituting  a  cause  of  action  arising  on  contract, 
while  the  cause  of  action  arising  out  of  the  facts  alleged  in  the 
complaint  is  in  tort  and  not  on  contract" 

After  argument  the  demurrer  was  sustained  and  judgment 
thereon  rendered  in  favor  of  the  plaintiff. 

Now,  can  it  be  that  a  complaint  which  the  plaintiff  by  his  de- 
murrer asserted  was-  in  tort,  an  assertion  which  the  court  after 
argument  made  sustained  by  its  judgment,  may  be  said  to  have 
apprised  the  defendant  that  on  the  trial  be  should  be  prepared 
to  meet  the  charge  that  a  recovery  was  claimed  for  money  re- 
ceived in  a  fiduciary  capacity  ?  It  seems  to  me  not,  and  that  it 
was  to  provide  against  just  such  cases  that  induced  the  legislature 
in  part  at  least  to  require  that  in  addition  to  the  statement  of 
facts  there  should  be  a  specific  allegation  which  should  with  cer- 
tainty inform  a  defendant  of  the  extent  of  the  remedy  sought 
against  him. 

Other  instances  might  be  cited  tending  to  show  that  the  evident 
purpose  of  the  l^islature  will  not  be  effectuated  if  the  section  of 
the  Code  under  consideration  be  so  construed  as  to  render  it 
unnecessary  to  aver  in  the  complaint  the  all^tion  declared  to 
be  essential  in  case  a  remedy  against  the  person  is  sought 

But  it  will  serve  no  useful  purpose  to  multiply  tnem.  The 
legislature  clearly  intended  to  take  a  further  step  in  the  direction 
of  personal  liberty ;  and  to  that  end  deemed  it  essential  that  a 
defendant  should  have  explicit  notice  that  other  than  a  money 
judgment  is  claimed ;  that  he  should  have  the  right  to  contest  the 
charge  of  breach  of  trust  before  a  jury,  and  to  prevent  the  chai^ge 
from  being  lightly  made  and  on  insufficient  grounds  it  imposed 
as  a  penalty  for  failure  to  substantiate  the  allegations  required  to 
be  pleaded  that  the  plaintiff  should  fail  of  recovery. 

The  judgment  should  be  affirmed. 

Bradley,  J.  (dissenting). — I  think  to  justify  execution  against 
the  person  of  a  defendant  it  is  sufficient  that  the  inference  from 
the  allegations  of  the  complaint  is  necessarilj^  in  support  of  a 
cause  of  action  authorizing  it  It  is  otherwise  if  there  is  oppor- 
tunity for  other  or  contrary  contention.  In  my  view  such  a  cause 
of  action  is  not  necessarily  the  effect  of  the  allegations  of  the 
second  count     And  the  fact  that  those  of  the  first  count  would 
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alone  be  sufficient  for  it,  does  not  warrant  sach  final  process. 
Miller  V.  Scherder,  2  N.  Y.,  262. 

The  judgment  therefore  should  be  affirmed. 

Judgment  of  general  terra  in  so  far  as  it  modified  the  judgment 
of  the  circuit,  reversed  with  costa 

All  concur,  except  Bradley  and  Parker,  JJ.,  dissenting. 


WiLHBLMINE    StERGBR,   App'lt,    V.  J.   WyCKOFF  VaN  SiOLBN, 


App'lt,  V. 
Kesp't* 


{Court  of  Appeals,  Second  Division,  Filed  May  S,  189S.) 

L  LAHDIiOBD  AMD  TKNAHT— WhKN  LANDLORD  NOT  LLLBLB  FOR  DBFBOTS  OK 
PBEMISBS. 

Plaintiff  occupied  a  house  next  to  that  of  defendant.  She  came  over  to 
bring  her  children  home,  and  as  she  was  walking  down  the  back  steps, 
whiSi  were  out  of  repair,  holding  one  of  them  by  the  hand,  the  step  broke 
and  she  was  injured.  Held,  that  plaintiff  was  a  mere  Ucenaee,  and  that 
defendant,  the  landlord,  was  not  liable  for  her  hijuries. 

8.  Same. 

The  fact  that  a  landlord  leases  premises  with  a  condition  that  he  m^ 
re-enter  for  the  purpose  of  making  repairs,  does  not  enlarge  his  respond- 
bility  as  to  third  persons,  or  burden  him  with  the  duty  as  to  them  of  ob- 
serving any  greater  degree  of  care  than  would  be  required  were  he  in 
possession. 

8.  Samb— NnisANCB. 

Decayed  steps  in  the  rear  of  a  house  leading  from  the  ground  to  a  stoop 
do  not  constitute  a  nuisance  as  to  a  person  occupying  an  adjoining  house. 

Appeal  from  a  judgment  of  the  general  term,  second  depart- 
ment, affirming  a  judgment  entered  upon  a  dismissal  of  the  com- 
plaint at  the  Kings  circuit 

By  this  action  the  plaintiff  seeks  to  recover  damages  for  injuries 
sustained  under  the  following  circumstances : 

On  the  afternoon  of  June  20,  1886,  while  descending  the  steps 
leading  from  the  ground  to  the  rear  stoop  of  premises  known  as 
Na  68  Schenck  avenue,  Brooklyn,  a  step  broke,  causing  her  to 
fall  and  resulting  in  injury.  The  premises  were  owned  by  the 
defendant,  but  occupied  by  one  Leopold,  a  tenant,  who  entered 
into  possession  about  the  1st  of  March,  1884  The  plaintiff  occu- 
pied the  house  next  adjoining  and  between  four  and  five  feet  from 
the  one  in  which  Leopold  resided.  The  premises  were  separated 
in  the  rear  by  a  fence  through  which  an  opening  had  been  made 
by  knocking  off  some  of  the  boards.  It  appeared  that  the  de- 
fendant knew  of  the  condition  of  the  steps  and  agreed  to  repair 
them,  and  he  offered  evidence  tending  to  show  that  he  made  an 
agreement  with  the  tenant  by  which  he  was  to  make  the  repairs 
for  a  fixed  sum,  which  was  deducted  from  the  rent  This  testi- 
mony was,  to  some  extent,  controverted,  and  plaintiff's  counsel 
having  asked  to  go  to  the  jury  before  the  court  dismissed  the 
complaint,  the  refusal  of  such  request  is  assigned  for  error  on  this 
review.     But  appellant's  contention  cannot  avail  if,  adopting  the 

J  Affirming  28  8t  Rep.,  627. 
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view  of  tlie  evidence  most  favorable  to  her,  a  dismisfial  of  the  com- 
plaint  was  required 

James  D.  ifefl,  for  appit ;  A,  Simis^  Jr.^  for  resp*t 

Parker,  J. — We  are  of  the  opinion  that  the  evidence  does  not 
ptrrait  a  recovery. 

No  contractual  relation  exists  between  the  plaintiff  and  defend- 
ant The  covenant  of  the  landlord  to  repair  does  not  inure  to  the 
benefit  of  a  stranger  sustaining  injury  because  of  its  breach.  OdeU 
V.  Solomon,  99  N.  Y.,  635. 

But  when  the  occasion  of  the  injury  constitutes  a  nuisance  as 
to  the  paity  complaining,  then  a  landlord  may  be  chargeable  in 
damages  on  the  ground  that  he  maintains  a  nuisance  where  the 
contract  of  letting  contains  a  covenant  authorizing  him  to  re- 
enter for  the  purpose  of  making  repairs.  Ahem  v.  Steele^  116 
N.Y.,  203;  26  St  Eep,  295. 

We  are  thus  brought  to  the  (question  whether  the  decayed  step^ 
in  the  rear  of  defendant's  premises  leading  from  the  ground  to  a 
stoop  constituted  a  nuisance  as  to  the  plaintiff,  who  occupied  an 
adjoining  house.  If  so,  the  defendant  by  reason  of  his  covenant 
to  repair  may  be  responsible  for  the  injury  occasioned  to  plaintiff' 
while  walking  down  them. 

This  inquiry  admits  of  but  one  answer  and  does  not  seem  to  be 
worthy  of  the  citation  of  authority,  but  it  may  not  be  out  of  place 
to  refer  to  the  cases  cited  by  the  appellant 

It  may  be  observed  in  passing  that  the  owner  may  ordinarilj 
exercise  such  dominion  over  and  make  such  use  of  his  real 
estate  as  he  chooses,  provided  the  rights  of  others  are  not  thereby 
violated. 

No  right  of  the  plaintiff  was  violated.  The  enjoyment  of  the 
premises  occupied  by  her  was  not  interfered  with.  Had  she 
remained  on  them  the  injury  would  not  have  occurred.  But  she 
chose  to  go  on  private  property  and  up  or  down  back  steps^ 
over  which  she  had  no  authority  and  as  to  which  she  had  acquired 
no  such  interest  by  contract  or  otherwise  as  would  have  entitled 
her  to  demand  as  a  right  that  the  so-called  nuisance  be  abated. 
As  to  her  it  was  not  a  nuisance  because  it  did  not  invade  either 
her  property  or  personal  rights.  Murphy  v.  Oiiy  of  Brooklt/n,  98 
N.  Y.,  642. 

Appellant  cites  JHmlin  v.  Standard  Oil  Co.,  126  N.  Y.,  614 ;  87 
St.  Rep.,  906,  where  it  is  held  that  if  an  owner  lease  premises 
without  abating  an  existing  nuisance,  he  is  liable  to  respond  in 
damages  for  an  injury  resulting  therefrom.  But  that  case  has  no 
application  here.  The  nuisance  complained  of  was  dangerous  to 
the  public  and  the  adjoining  owner.  The  wall  of  a  building  was 
so  out  of  repair  that  it  fell  over  upon  the  tracks  of  a  railroad 
company,  killing  plaintiff's  intestate  while  engaged  in  repairing^ 
the  track. 

In  Beck  v.  Carter^  68  N.  Y.,  288,  the  owner  made  an  excavation 
on  his  own  land,  but  so  near  to  the  highway  as  to  render  travel 
thereon  dangerous,  and  failed  to  ^uard  it,  and  the  instruction  of 
the  trial  court  to  the  jury  that  the  excavation  was  a  nuisance  if 


Digitized  by  VjOOQiC 


Ct  App.]  Sterger  v.  Van  Siclen.  865 

made  in  the  highway  or  so  near  it  that  a  person  exercising  ordi- 
nary care  was  liable  to  fall  into  it,  was  sustained  The  court 
holding  that  the  circumstances  of  that  case  imposed  a  duty  on  the 
defendant  to  protect  the  excavation. 

It  appeared  that  the  excavation  had  been  made  in  a  place  long 
used  by  the  public,  and  the  character  of  the  user  was  thus  de- 
scribed by  the  court:  **It  was  not  the  case  of  a  bare  permiasioa 
by  the  owner  to  cross  his  land  adjoining  a  public  street  The 
land  had  by  use  long  continued  been  made  for  the  time  being  a 
public  place  and  part  of  the  highway." 

While  the  court  held  that  the  situation  presented  by  the  evi- 
dence supported  the  judgment,  it  did  not  fail  to  emphasize  the 
general  rule  that  the  owner  of  property  has  the  right  to  put  hia 
property  to  such  use  as  he  chooses,  ^^and  in  the  absence  of  special 
circumstances,  if  a  person  traveling  on  a  highway  deviates  there- 
from and  falls  into  a  pit  or  excavation  on  the  adjacent  land,  tho^ 
owner  is  not  responsible  for  the  resulting  injury." 

There  are  cases  where  the  use  to  which  an  owner  of  property 
puts  it  is  of  such  a  public  character  that  he  is  bound  to  observe- 
reasonable  care  in  keeping  it  in  such  a  condition  as  to  save  harm- 
lees  those  who  are  invited  to  come  on  to  it  for  the  benefit  and 
profit  of  the  owner.  Gases  of  this  kind  are  considered  by  thi» 
court  in  Clancy  v.  Byrne,  56  N.  Y.,  129.  A  drayman,  in  the^ 
ordinary  course  of  his  business,  drove  a  horse  upon  Pier  Na  84, 
North  River,  and  a  rotten  plank  giving  way,  the  horse  fell 
through  and  was  killed 

In  the  opinion  of  Folger,  J.,  it  is  said  that  the  occupant  i» 
liable  for  an  injury  to  the  property  of  a  person  lawfully  upon  it 
therewith.  ^*  This  is  not  put  upon  the  ground  that  the  south  half 
of  the  pier  was  a  public  place  or  highway.  It  was  private  prop- 
erty to  a  certain  aegree,  though  held  as  such  for  public  objects. 
*  *  *  By  the  use  to  which  it  was  put  by  the  occupant,  from 
which  a  profit  to  him  was-  directly  or  indirectly  derived,  and 
which  persons  of  the  calling  of  plaintiff  aided,  there  was  a  license 
and  an  invitation  given  to  the  plaintiff  to  come  and  go  on  thia 
pier  in  the  following  of  his  employment,"  *  *  *  and  thua 
**  was  imposed  on  him  the  duty  of  taking  care,  so  long  as  it  wa» 
thus  kept  open,  that  those  who  had  a  lawful  right  to  go  there 
could  do  so  without  danger  to  their  property." 

Stoards  v.  Edgar,  59  N.  Y.,  28,  was  a  case  of  injury  by  a  de- 
fective pier,  and  the  court  said  **  though  the  pier  be  private  prop- 
erty, and  though  it  be  granted  that  the  owner  or  occupant  thereof 
might  at  any  time  close  it,  and  refuse  entrance  upon  it  to  any  and 
all  persons,  yet  so  long  as  it  was  kept  open  to  that  portion  of  the 
public  of  which  the  intestate  was  one,  for  the  profit  of  defend- 
ant's lessees,  there  was  upon  such  lessees  primarilv  the  duty  of 
taking  care,  so  long  as  it  was  thus  kept  open,  that  tnose  who  had 
lawfm  I'ight  to  go  there  could  do  so  without  incurring  danger  to 
their  persona" 

But  a  further  consideration  of  cases  is  neither  needful  nor  use- 
ful    No  case  has  been  found,  nor  do  I  think  can  be,  which  sup* 
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ports  the  contention  that,  as  to  this  plaintiflE,  the  decayed  back 
stairs  of  a  private  residence  under  the  circumstances  proven  con- 
stituted a  nuisance. 

As  there  is  no  injury  in  a  legal  sense  which  can  give  a  right  of 
action  unless  it  is  occasioned  by  a  violation  of  some  duty  owing  to 
the  injured,  there  remains  for  consideration  but  one  other  ground 
on  which  it  is  claimed  that  defendant's  liability  can  be  predicated. 

It  is  urged  that  a  recovery  can  be  supported  because  the  de- 
fendant n^ligently  permitted  the  stairs  to  remain  in  an  unsafe 
condition.  The  question  is  therefore  presented,  did  the  defend- 
ant's duty  require  the  exercise  of  any  care  to  protect  the  plaintiff 
while  on  the  premises  ? 

The  fact  that  a  landlord  leases  premises  with  a  condition  that 
he  majr  re-enter  for  the  purpose  of  making  repairs,  does  not  en- 
large his  responsibility  as  to  third  persons,  or  burden  him  with 
the  duty  as  to  them  of  observing  any  greater  degree  of  care  than 
would  oe  required  were  he  in  possession. 

As  it  may  tend  to  avoid  confusion,  therefore,  we  will  consider 
the  question  of  negligence  from  the  standpoint  of  actual  occupa- 
tion by  the  owner,  this  defendant 

It  will  be  well  to  get  in  mind  first  the  situation  of  the  premises 
and  the  ciixsumstances  surrounding  and  leading  up  to  the  injury. 
For  such  purpose  we  will  take  the  testimony  of  the  plaintiff. 

At  the  time  of  the  injury  she  occupied  a  house  next  to  and  be- 
tween four  and  five  feet  from  the  house  of  defendant  where  the 
injury  occurred.  Between  the  houses  was  a  fence,  and  in  the  rear 
of  the  houses  an  opening  had  been  made  by  knocking  some  boards 
off.  Her  little  girls  were  accustomed  to  go  into  the  yard  and  play, 
and  on  the  20th  of  June,  1886,  about  half-past  five  in  the  after- 
noon plaintiff  went  over  to  bring  the  children  home.  They  were 
then  in  the  house,  and  as  she  was  walking  down  the  back:  steps 
holding  one  of  them  by  the  hand,  the  fourth  or  fifth  step  from 
the  bottom  broke  and  her  foot  went  through,  causing  her  to  fall 
to  the  ground,  resulting  in  injury. 

From  these  facts  it  appears  that  the  plaintiff  was  not  brought 
within  the  risk  of  these  unsafe  steps  by  the  occupier's  invitation 
on  a  matter  of  common  interest,  or  in  the  exercise  of  a  right  She 
was  therefore  a  mere  licensee. 

"  Permission  involves  leave  and  license,  but  it  gives  no  right. 
If  I  avail  myself  of  permission  to  cross  a  man's  land,  I  do  so  by 
virtue  of  a  license,  not  of  a  right  It  is  an  abuse  of  language  to 
call  it  a  right ;  it  is  an  excuse  or  license,  so  that  a  party  cannot 
be  treated  as  a  trespasser."  Martin,  B.,  in  7  H.  &  N?,  745.  The 
general  rule  is  that  a  licensee  must  take  the  property  as  he  finds  it 
Mr.  Pollock,  in  his  work  on  Torts,  states  the  rule  as  follows : 
"  Pei-sons  who,  by  the  mere  gratuitous  permission  of  owners  or 
occupiers,  take  a  short  cut  across  a  waste  piece  of  land,  or  pass 
over  private  bridges,  or  have  the  run  of  a  building,  cannot  expect 
to  find  the  land  free  from  holes  or  ditches,  or  the  bridges  to  oe  in 
safe  repair,  or  the  passages  and  stairs  to  be  commodious  and  free 
from  dangerous  places."  The  exceptions  to  which  he  alludes  need 
not  be  mentioned,  for  they  are  not  in  point  hera 
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Mr.  Pollock  cites  in  support  of  the  rule  quoted  English  deci- 
sions mainly,  but  the  same  rule  has  been  generally,  if  not  univer-^ 
sally,  applied  in  the  various  jurisdictions  in  this  country. 

In  Sever y  v.  Nickerson^  120  Mass.,  306,  a  laborer  employed  in 
loading  ice  on  board  a  vessel  from  the  wharf,  after  finishing  his 
work,  went  on  board  the  vessel  for  the  gratification  of  his  curiosity^ 
and  there  fell  down  an  open  hatchway  and  broke  hisleg.  Devens, 
J.,  speaking  for  the  court,  said:  **'The  distinction  which  exists 
between  the  obligation  which  is  due  by  the  owners  of  premises  to 
a  mere  licensee,  who  enters  thereon  without  any  enticement  or 
inducement,  and  to  one  who  enters  upon  lawful  business  by  the 
invitation,  either  expressed  or  implied,  of  the  proprietor,  is  well 
settled.  The  former  enters  at  his  own  risk ;  the  latter  has  a  right 
to  believe  that,  taking  reasonable  care  himself,  all  reasonable  care 
has  been  used  by  the  owner  to  protect  him  in  order  that  no  injury 
may  occur." 

In  Larmore  v.  Grown  Point  Iron  Company^  101  N.  Y.,  391 ;  1 
St,  Rep.,  43,  the  plaintiflE,  an  employee  of  defendant,  quit  work 
two  days  before  the  injury,  on  account  of  the  supposed  danger 
incident  to  the  work  at  the  pit  where  he  was  employed.  At  the 
suggestion  of  the  foreman  of  that  pit  he  applied  at  another  pit^* 
and  was  engaged  to  commence  work  there  on  the  following  Mon- 
day, and  while  near  a  machine  used  in  raising  buckets  of  ore  from 
the  mines  to  the  surface  of  the  ground,  a  lever  was  thrown  out  of 
its  socket,  and  flying  around  struck  and  broke  his  legs.  It  was 
held  that  he  could  not  recover,  the  court  saying :  "  He  was  on 
the  premises  at  most  by  the  mere  implied  sufferance  or  license  of 
the  defendant,  and  not  on  its  invitation,  express  or  implied,  nor 
was  he  there  in  any  proper  sense  on  the  busmess  of  the  company. 
*  *  *  The  fact  tnat  the  plaintiff  had,  on  going  to  pit  No.  10, 
engaged  to  commence  work  on  the  following  Monday,  did  not 
change  his  relation  to  the  company  or  make  him  other  than  a 
mere  licensee  on  the  premisea" 

That  case  is  decisive  of  the  one  under  consideration  so  far  aa 
the  question  of  negligence  is  concerned,  for  it  is  an  authority  for 
the  assertion  that  plaintifiTs  own  testimony  establishes  conclu- 
sively that  while  she  was  on  defendant's  premises  she  was  at  most 
a  mere  licensee.     The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  voting. 


The  People,  Resp'ts,  v.  John  H.  Sweeney,  App'lt." 

iCouH  of  AppeaU,  Filed  Map  3, 189S,) 

1.  CRDffnrAL  LAW— Eyidbncb — Good  character. 

On  a  trial  of  an  indictmeat  for  grand  larceny  in  obtaining  money  under 
false  pretenses,  where  the  defense  was  mistaken  identity,  the  judge,  after 
the  usual  charge  that  defendant  was  presumed  innocent  Until  the  contrary 
was  proved,  charged  at  request  of  defendant's  counsel  that  proof  of  good 
character  raised  the  question  whether  a  man  who  has  it  is  likely  to  commit 
the  crime  charged,  and  in  a  doubtful  case  where  evidence  hangs  even,  that 
character  would  turn  it ;   that  the  jury  must  decide  the  case  on  the  evi- 

1  Affirming  86  8t.  Rep.,  75. 
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dence  and  not  upon  speculation  or  the  theory  of  counsel  on  either  side. 
Thereupon  the  district  attorney  asked  the  Judge  to  charge  that  if  the 
crime  cbarfed  in  the  indictment  had  been  conclusively  proven  to  the  satia- 
f  action  of  the  Jury  beyond  a  reasonable  doubt,  that  m  that  case  any  good 
character  of  the  defense  does  not  avail  him,  and  the  court  so  charged. 
Held,  no  error. 

^,  Same. 

Taken  altogether  the  charge  plainly  meant  that  if  upon  the  whole  evi- 
dence, that  of  good  character  among  the  rest,  the  jury  regard  the  crime 
conclusively  proven  to  their  satisfaction  beyond  a  reasoname  doubt,  then 
the  good  diaracter  furnishes  no  defense  and  can  be  of  no  avail  to 
defendant 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
iourth  department,  affirming  judgment  of  conviction  of  the  crime 
of  grand  larceny  in  the  Jefferson  county  court  of  sessions  and  af- 
.^rming  an  order  of  that  court  denying  a  motion  on  the  minutes 
for  a  new  trial. 

W.  F.  Porter,  for  app'lt;  F.  K  Peck,  for  resp'ts. 

Peckham,  J. — ^The  defendant  was  convicted  of  grand  larceny 
in  the  fii-st  d^ree  in  obtaining  by  certain  false  pretenses  the  sum 
•of  $4,040  from  the  prosecutor.  The  pretenses  by  which  the 
money  was  secured  from  the  prosecutor  were  fully  set  forth  in 
the  indictment  and  they  furnish  cause  for  amazement  that  any 
grown  man  of  intelligence  sufficient  to  have  acquired  a  sub- 
stantial amount  of  property  should  have  been  deceived  by  them. 
There  is,  however,  no  dispute  upon  that  portion  of  the  case,  and 
no  claim  in  made  that  the  prosecutor  did  not  in  fact  part  with 
his  money  upon  the  belief  that  the  story  told  him  was  actually  trua 

The  defense  set  up  was  that  the  prosecutor  was  mistaken  as 
to  the  identity  of  the  person  who  obtamed  his  property  and  that 
the  defendant  was  not  the  man  and  had  nothmg  to  do  with  it, 
but  on  the  contrary  it  is  claimed  that  he  was  at  the  time  of  the 
occurrence  over  five  hundred  miles  away,  in  the  village  of  Clyde 
in  the  state  of  Ohio.  This  was  testified  to  by  the  defendant  and 
his  wife,  and  certain  witnesses  who  resided  in  Clyde  were  exam- 
ined on  his  behalf  on  that  point  by  commission  and  gave  evidence 
which  tended,  as  is  claimed,  to  confirm  his  story.  Certain  wit- 
nesses from  Clyde  also  gave  evidence  as  to  the  good  character  of 
the  defendant. 

The  chief  and  only  important  exception  was  taken  to  the 
•charge  of  the  judge,  made  upon  the  request  of  the  district 
attorney,  as  to  the  effect  of  this  evidence  of  good  character.  The 
judge  had  made  the  usual  charge  that  the  defendant  was  presumed 
innocent  until  the  contrary  was  proved,  and  in  case  of  a  reasonable 
<ioubt  whether  his  guilt  had  been  satisfactorily  shown  he  was 
entitled  to  an  acquittal.  In  response  to  requests  from  defendant's 
oounsel  the  judge  had  then  charged  that  proof  of  good  character 
raises  the  question  whether  a  man  who  has  it  is  likely  to  commit 
the  crime  charged,  and  in  a  doubtful  case  where  the  evidence 
hangs  even,  character  would  turn  it ;  that  evidence  that  a  man 
had  a  good  character  for  morality  and  honesty  will  actually  out- 
weigh evidence  which  might  otherwise  appear  conclusive ;  that 
the  jury  must  decide  the  case  on  the  evidence  and  not  xxpbn 
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speculation  or  the  theory  of  counsel  on  either  sida  Thereupon 
the  district  attorney  asked  the  judge  to  charge  that  if  the  crime 
•charged  in  the  indictment  had  been  conclusively  proven  to  the 
satisfaction  of  the  jury  beyond  a  reasonable  doubt,  that  in  that 
case  any  good  character  of  the  defense  ^oes  not  avail  him,  and 
the  court  so  charged.  This  charge  did  not  remove  from  the  con- 
sideration of  the  jury  the  evidence  of  good  character  upon  the 
question  of  the  guilt  of  the  defendant  It  did  not  mean  that  if 
from  the  evidence  in  the  case  other  than  that  pertaining  to  jgood 
character  the  jury  should  conclude  him  guilty,  then  the  evidence 
u^n  the  subject  of  character  was  not  to  oe  considered  and  could 
be  of  no  avail  to  defendant.  If  such  a  construction  were  possible 
or  even  plausible  when  considered  alone,  yet  the  language  of  T;he 
Judge  in  response  to  the  requests  from  the  defendant's  counsel 
must  be  looked  at  and  due  weight  given  it  It  had  not  been  with- 
•drawn  and  the  effect  of  the  language  under  discussion  was  not  to 
withdraw  the  previous  charge  from  the  consideration  of  the  jury. 
"Taken  altogether  the  charge  plainly  means  that  if  upon  the 
whole  evidence,  that  of  good  character  among  the  rest,  the  jury 
regard  the  crime  conclusively  proven  to  their  satisfaction  beyond 
41  reasonable  doubt,  then  the  good  character  furnishes  no  defense 
-and  can  be  of  no  avail  to  defendant  The  construction  contended 
for  by  counsel  for  the  defendant  would  neutralize  and  fully  with- 
draw the  charge  which  the  judge  had  just  made,  that  good 
chamcter  for  morality  and  honesty  would  actually  outweigh  evi- 
dence which  might  otherwise  appear  conclusive. 

This  is  not  like  the  case  of  Remsen  v.  People^  43  N.  Y.,  6,  for 
in  that  case  the  court  charged  that  it  was  only  in  doubtful  cases, 
where  there  was  a  well  reasoned  doubt  logically  arrived  at  on  the 
part  of  the  jury,  arising  out  of  all  the  evidence,  that  evidence  of 
Jgood  character  steps  in.  This  was  held  error;  as  it,  in  substance, 
took  from  the  jury  the  consideration  of  the  evidence  of  good 
character  when  looking  at  the  other  evidence  in  the  case  upon  the 
subject  of  defendant  s  guilt,  and  only  allowed  it  to  be  considered 
when  in  truth  by  the  existence  of  a  well  reasoned  doubt  the  de- 
fendant was  entitled  to  an  acquittal  without  it  On  a  fair  con- 
struction of  the  whole  charge  the  law  was  properly  laid  down  in 
^accordance  with  the  principles  announced  in  the  Remsen  case, 
and  since  that  time  steadily  maintained  in  this  case. 

We  have  carefully  considered  the  various  other  exceptions 
argued  by  counsel  and  upon  his  brief,  and  conclude  that  none  is 
available. 

The  judgment  must  be  affirmed 

All  concur. 

The  People,  Resp'ts,  v,  Henry  A.  Cassidy,  App'It' 

(Court  of  AppeaU,  Filed  May  S,  189e.) 

1.   ArSOTI — EVIDENCB — SURROUNDIITOB  OF  H0U8B  BURNED. 

Upon  the  trial  of  a  defendant  charged  with  arson  in  the  first  degree,  in 
setting  fire  to  a  house  used  as  a  lodging  place  for  the  employees  of  the 

'  Affirming  89  St.  Rep.,  27. 
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Catholic  Protectory,  which  house  was  in  a  block  with  four  other  build- 
ings, the  district  attorney  was  permitted  to  show  the  location  and  occu- 
pancy of  these  other  buildings.    EM,  no  error. 

2.  Same— Admissions  to  police  officer — Code  Crim.  Pro.,  g  806. 

Voluntary  admissions  made  to  a  police  officer  in  response  to  questioDS 
mav  be  received  in  evidcDce,  unless  they  were  made  "  under  the  influenoe 
of  fear  produced  by  threats/'  and  whether  they  were  so  made  is  a  question 
for  the  jury. 

8.  Same. 

A  letter  written  by  defendant  to  his  mother  while  under  arrest,  which 
contained  statements  tending  to  show  his  guilt,  is  admissible  as  evidence 
agaiujt  him. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  affirming  judgment  of  the  court  of  sessions 
of  Westchester  county,  convicting  defendant  of  arson  m  the  first 
degree. 

Frederick  W.  Sherman,  for  app'lt ;  William  P.  PlaU,  for  resp'ta 

Earl,  Oh.  J. — The  defendant  was  indicted  for  arson  in  setting 
fire  to  an  inhabited  building  belonging  to  the  New  York  Catholio 
Protectory.  There  was  no  dispute  at  the  trial  that  the  lire  was 
of  incendiary  origin.  The  proof  to  show  that  the  defendant  was 
the  author  of  the  fire  consisted  mainly  of  his  confessions.  He 
denied  his  guilt,  and  gave  evidence,  mostly  by  his  relatives,  for 
the  pui-pose  of  showing  insanity  and  an  alibi  The  trial  judge 
submitted  all  the  evidence  to  the  jury  in  a  full  and  fair  chaige,  to 
which  no  exception  whatever  was  taken.  The  evidence  was^ 
abundant  to  authorize  a  verdict  of  guilty,  and  we  have  only  to 
consider  the  exceptions  taken  during  the  trial  to  rulings  upoik 
questions  of  evidence.  We  have  carefully  examined  these  ex- 
ceptions,  and  it  is  entirely  clear  that  none  of  them  were  well 
taken. 

The  building  set  on  fire  was  in  a  block  with  four  other  build- 
ings, all  connected  together,  but  occupied  by  different  familiea. 
The  district  attomev  was  permitted  to  show  the  location  and  oc- 
cupancy of  these  other  buildings,  and  in  this  it  is  claimed  error- 
was  committed.  There  was  no  possible  harm  in  this  evidence  to 
the  defendant,  and  it  was  competent  for  the  purpose  of  describings 
the  theatre  of  the  crime,  and  the  conditions  and  circumstances 
which  surrounded  it 

The  defendant's  counsel  objected  to  a  map  of  the  building  set 
on  fire  and  of  the  adjacent  and  surrounding  premises,  which  was 
given  in  evidence  on  the  part  of  the  prosecution.  The  map  was 
competent  to  bring  before  the  jury  the  precise  location  of  the 
building  set  on  fire  and  its  surroundings. 

The  confessions  of  the  defendant  were  made  while  he  was 
under  arrest,  in  the  presence  of  several  persons,  to  Inspector 
Byrnes,  of  the  New  York  police  forca  The  inspector  and  other 
persons  present  testified  that  the  confessions  were  voluntarily 
mada  The  defendant  testified  that  they  were  made  "  under  the 
influence  of  fear  produced  by  threats,"  and  hence  it  was  claimed 
on  his  behalf  that  they  were  not  competent  under  §  395  of  the 
Code  of  Criminal  Procedure. 
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The  jurors  were  instructed  to  disregard  the  confessigns  if  .thus 
obtained,  and  they  must  have  found  that  they  were  not  thus  in- 
duced ;  that  they  were  voluntarily  made  and  reliable,  and  hence 
they  were  properly  in  the  case  and  were  sufficient  as  the  basis 
of  the  verdict 

The  defendant  while  under  arrest  wrote  a  letter  to  his  mother, 
which  contained  statements  tending  to  show  his  guilt  We  can 
see  no  possible  ground  for  the  exclusion  of  the  letter  as  evidence 
against  him. 

There  are  other  exceptions  to  the  rulings  of  the  trial  judge,  but 
they  are  manifestly  groundless,  and  even  less  important  than  those 
we  have  specially  noticed. 

The  judgment  should  be  affirmed. 

All  concur.  

The   People  ex  rel  Tb^  Edison   Electric  Illuminating 
Company,  App*lt,  v.  Edward  Wemple,  Comptroller,  Resp't* 

{(hurt  ofAppeaU,  Mled  May  3,  189g.) 

CORPORATIONB—COMPTROLLER  TO  CE^DIT   AMOUNT   OF  TAXES  A8SB86ED    IK 

BXCE8S— Laws  1889,  chap.  468. 

The  comptroller  has  no  power  under  chai).  463,  Laws  1889,  to  pap  back 
to  corporations  taxes  when  he  is  of  the  opinion  that  they  were  illegally 
assessed.  The  corporation  is  merely  given  the  benefit  of  having  the  sum 
paid  in  excess  of  what  might  have  been  lawfully  demanded  applied 
upon  future  taxes,  with  interest  on  such  excess  from  the  time  of  such  pay- 
ment. 

Motion  to  amend  remittitur  so  as  to  direct  comptroller  to  pay 
back  ex<jes3  of  taxes  illegally  assessed  upon  relator,  with  interest 

Eugene  H,  Letvisy  for  app^lt;  &  W.  Eosendaley  att'y-gen'l,  for 
resp't 

O'Brien,  J. — The  remittitur  should  be  amended  so  as  to  allow 
intei-est  on  the  sum  paid  by  the  relator  from  the  time  of  such 
payment,  but  there  is  no  authority  for  a  juc^ment  directing  the 
money  to  be  refunded.  Chapter  468  of  the  Laws  of  1889  gives 
to  corporations  a  new  and  important  remedy.  It  permits  them  to 
apply  to  the  comptroller  for  a  revision  of  any  tax  levied  upon 
them  under  the  law  providing  for  the  taxation  of  certain  corpora- 
tions. They  are  not  limited  as  to  time  within  which  the  applica- 
tion is  to  be  made.  Any  corporation  that  ever  paid  a  tax  under 
the  law  may  now  apply  for  a  revision  and  re-adjustment  But 
the  legislature  did  not  confer  power  upon  the  comptroller  or  the 
courts  to  direct  the  refunding  of  any  tax  paid  into  tne  treasury  to 
the  corporation  that  paid  it  There  may  be  cases  where  it  would 
be  just  and  perhaps  necessary  to  i-efund  the  money  paid,  but  such 
cases  are  reserved  for  the  action  of  the  legislature  itself.  Taxes 
once  paid  into  the  treasury  under  this  statute  cannot  be  paid  back 
without  an  appropriatioa  All  the  comptroller  is  authorized  to 
do  m  an  application  for  revision  and  re-adjustment  is  to  re-settle 
the  account  and  to  charge  or  credit,  as  the  case  may  require,  the 
<liflference,  if  any,  resulting  from  such  revision  "  upon  the  current 

'  See  42  St  Rep.,  280. 
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accounts  "of  the  corporation  filing  the  petition.  The  courts  are 
authorized  to  review  the  action  of  the  comptroller,  and  to  coiTect 
it  when  found  erroneous  upon  the  facts  or  the  law.  But  upon 
such  review  the  court  can  give  no  judgment  that  the  comptroller 
could  not  have  given  when  the  application  was  before  him.  The 
party  paying  the  tax  and  applying  for  a  review  perhaps  many 
years  after  has  no  remedy  except  what  the  statute  gives  him. 
The  legislature  never  intended  to  clothe  the  comptroller  with 
power  to  pay  back  to  corporations  taxes  when  he  was  of  the 
opinion  that  they  were  illegally  assessed. 

It  was  supposed  that  justice  would  be  done  by  permitting  the 
comptroller  to  give  the  corporation  credit  upon  its  account  This 
leaves  the  money  collected  in  the  treasury,  but  gives  the  corpora- 
tion the  benefit  of  any  sum  paid  in  excess  of  what  might  have 
been  lawfully  demanded  by  applying  it  upon  future  taxes.  It 
was  assumed  that  the  corporation  would  have  such  an  account,  and 
in  this  case  it  haa  This  corporation  has  an  account  with  the 
comptroller,  because  since  1889  it  was  liable  to  taxation.  In  a 
case  where  there  was  no  liability  to  taxation,  and  consequently 
could  not  be  any  account  between  the  corporation  and  the  comp- 
troller, the  l^islature  riiust  carry  out  the  decision  of  the  court  by 
making  a  proper  appropriation  of  the  money.  The  motion,, 
except  as  to  the  interest,  must  be  denied. 

All  concur.  

The  Eochestbr  Hail  way  Co.,  App'lt,  v.  William  R  Robin- 
son, Eesp't' 

{Court  of  Appeak,  Filed  May  S,  189B.) 

Eminknt  domain—Condbmratiok  PROCEBDmoB— Pbthion — Cods  Crr. 
Pro.,  §  8860,  bubd.  7. 

A  petition  upon  an  application  by  a  railroad  to  ha^e  oommissioiien 
appointed  to  appraise  property  to  be  taken  by  condemnation,  wbidi  com- 
plies literally  witb  subdivision  7  of  §  8800  of  tbe  Code,  without  stadng 
specific  facts,  is  sufficient  to  confer  jurisdiction  upon  the  court  ta 
proceed  with  tbe  matter  and  enter  final  Judgment. 

Appeal  from  judgment  of  the  supreme  court,  general  term,  fifth 
department,  affirming  judgment  in  favor  of  defendant 
Theodore  Bacon^  for  app'lt;  John  Desmond^  for  resp't 

Maynard,  J. — The  plaintiff  is  a  street  surface  railroad  corpora- 
tion and  has  authority,  under  the  railroad  law,  to  condemn  real 
property  for  its  corporate  usea  The  defendant  is  the  owner  of 
premises  upon  one  of  the  streets  in  the  city  of  Rochester,  along 
which  the  plaintiff  proposes  to  construct  and  maintain  its  roadway. 
For  such  a  purpose  it  is  necessary  to  have  an  easement  upon  de- 
fendant's property  and,  not  being  able  to  agree  with  him  for  its 
purchase,  the  plaintiff  instituted  this  proceeding  under  the  condem- 
nation law  by  the  presentation  of  a  petition  to  the  Monroe  special 
term,  August  25,  1890.  The  proceeding  was  dismissed  and  the 
application  for  the  appointment  of  commissioners  of  appraisal  de- 
nied, upon  the  sole  ground  that  the  petition  was  fatally  defective 

>  Reversing  88  St.  Rep.»  1032. 
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in  not  setting  forth  the  facts  showing  that  all  the  conditions  prece- 
dent to  be  observed  by  the  plaintiff  before  it  can  take  property  for 
A  public  use  against  the  will  of  the  owner  had  been  performed.  In 
this  respect  the  averment  in  the  petition  is  a  literal  compliance 
with  the  provisions  of  sub-division  7  of  §  8360  of  the  Code. 

It  is  objected  to  this  form  of  pleading  that  it  does  not  state  facts, 
but  only  the  legal  conclusions  of  the  pleader ;  and  that  it  is,  there- 
fore, insufficient  to  confer  jurisdiction  upon  the  court  to  proceed 
with  the  matter  and  enter  final  judgment  of  condemnation.  We 
-do  not  think  the  objection  is  tenable.  It  is  a  sufficient  answer  tp 
such  a  criticism,  that  the  whole  proceeding  is  regulated  by  stat- 
ute ;  and  that  upon  this  point  the  law  has  defined,  with  precision 
and  exactness,  the  form  and  substance  of  the  allegation  required. 
The  legislature  does  not  seem  to  have  left  any  i-oom  for  doubt  or 
construction  upon  the  subject  The  section  begins  with  a  declar- 
ation that  the  proceeding  shall  be  initiated  by  the  presentation  of 
A  petition,  which  shall  set  forth  certain  specified  facts  enumerated 
in  sub-divisions  one  to  six  inclusive,  and  wherever  a  general  state- 
ment is  regarded  as  insufficient,  care  has  been  taken  to  provide 
that  facts  ^all  be  stated  in  detail,  as  where  the  name  or  place  of 
residence  of  an  owner  cannot,  after  diligent  inquiry,  be  ascer- 
tained it  may  be  so  averred  "with  a  specific  statement  of  the 
extent  of  the  inquiry  which  has  been  made." 

But  when  subdivision  7  is  reached,  a  marked  change  in  the 

i)hraseology  and  grammatical  construction  of  the  section  occura 
jistead  of  requiring  specifie  facts  to  be  stated,  it  is  provided  that 
the  petition  shall  contain  "a  statement  that  it  is  the  intention  of 
the  plaintiff,  in  good  faith,  to  complete  the  work  or  improvement 
for  which  the  property  is  to  be  condemned ;  and  that  all  the 
preliminary  steps  required  by  law  have  been  taken  to  entitle  him 
to  institute  the  proceeding."  This  change  is  significant  and  was, 
•evidently,  intentional ;  and  we  are  not  at  liberfrjr  to  import  into 
the  paragraph  provisions  and  reauirements  which  the  framers  of 
the  law  have  purposely  omittea  from  it  While  the  plaintiff 
might,  if  he  should  so  elect,  set  forth  the  several  acts  done  by 
him  which  constitute  the  preliminary  steps  referred  to,  yet  he  may 
adopt  the  language  of  the  statute  and  in  the  concise  form  there 
prescribed  tender  an  issue  to  the  defendant  upon  this  branch  of 
his  case.  The  latter  cannot  be  prejudiced  by  such  a  practice. 
What  the  law  requires  the  plaintiff  to  do  before  the  commence- 
ment of  the  proceeding  is  as  well  known  to  the  one  party  as  the 
-other.  If  the  defendant  has  knowledge  that  any  preliminary  step 
required  has  not  been  taken,  he  can,  under  §  3365,  put  the  allega- 
tion in  issue  by  a  specific  denial  or  by  including  it  in  a  general 
•denial  of  all  the  avermfents  of  the  petition ;  or,  if  he  has  no 
knowledge  or  information  sufficient  to  form  a  belief  upon  the  sub- 
ject? by  a  denial  in  that  form,  and  thus  compel  the  plaintiff  to 
make  proof  of  compliance  with  all  the  statutory  requirements  or 
fail  in  the  proceeding.  An  allegation  of  this  kind  is  not  correctly 
described  as  a  conclusion  of  law.  It  is  the  averment  of  a  fact ; 
one,  it  is  true,  which  is  a  deduction  from  other  facts  known  to  the 
St.  Rep.,  Vol.  XLIV.        110 
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pleader  to  have  an  existence.  It  is  what  is  aptly  described  as  a 
resultant  fact  or  a  conclusion  of  fact,  and  it  is  such  facts  and  not 
evidentiary  facts  which  should  be  alleged  in  a  pleadina  Badeau 
V.  Niks,  9  Abb.  N.  C,  48. 

A  statement  is  not  to  be  deemed  any  the  less  a  statement  of 
fact,  because  its  ascertainment  may  depend  upon  some  principles 
of  law  applicable  to  various  other  facts  and  circumstances,  Prick- 
hardt  v.  Bobertson,  4  Civ.  Pro.,  112,  and  it  has  always  been  held 
to  be  good  pleading  under  the  Code  to  state  facts  according  to 
their  legal  effect  Brown  v.  Champlin,  66  N.  Y.,  214;  Thayer 
V.  Gik,  42  Hun,  268;  5  St  Rep.,  103. 

**  Pleadings  are  not  now  to  be  strictly  construed  against  the 
pleader,  and  averments  which  sufficiently  point  out  the  nature  of 
the  pleader's  claim  are  sufficient  if  under  them,  upon  a  trial  of  the 
issue,  he  would  be  entitled  to  give  all  the  necessary  evidence  to 
establish  the  claim*."  Bemeyy.  Drexel,  83  Hun,  84-^37.  An  alle- 
gation that  due  proceedings  had  been  taken  to  establish  a  me- 
chanic s  lien,  was  held  on  demurrer  to  be  good.  McCorkle  v. 
Bei-rmamij  22  St  Rep.,  519.  In  providing  that  the  plaintiff  may 
allege  in  this  general  way  the  performance  of  the  necessary 
statutory  conditions  precedent,  the  legislature  has  not  introduced 
a  novel  rule  of  pleadinc ;  they  have  simply  followcKi  a  declared 
policy  upon  this  general  subject^  which  first  appeared  in  §  162  of 
the  Code  of  1848,  and  was  re-enacted  as  §  533  of  the  present 
Coda  It  is  there  provided  that  in  pleading  the  performance  of  a 
condition  precedent  in  a  contract,  it  is  not  necessary  to  state  the 
facts  constituting  performance ;  but  the  party  may  state,  gener- 
ally, that  he  duly  performed  all  the  conditions  on  his  part,  and  if 
the  allegation  is  controverted  he  must  on  the  trial  establish  per- 
formance. The  legislature  evidently  failed  to  discover  any  good 
reason  why  it  would  not  be  equally  safe  and  proper  to  permit  the 
performance  of  statutory  conditions  precedent  to  be  pleaded  in 
the  dame  way.  A  like  rule  has  been  adopted  with  reference  to 
pleading  a  judgment,  or  other  determination  of  a  court  or  officer 
of  special  jurisdiction.  Code,  §  532.  It  works  no  hardship  to 
the  defendant,  but  really  affords  him  greater  latitude  of  pleaaing, 
for  if  but  a  single  step  has  been  omitted,  he  can  safely  deny  the 
general  allegation  and  thus  compel  the  plaintiff  to  maKe  proof  of 
performance  of  every  essential  condition. 

These  conclusions  do  not  involve  any  relaxation  of  the  rule  of 
construction,  which  requires  that  statutes  which  seek  to  deprive 
the  citizen  of  his  property  against  his  will  shall  be  strictly  con- 
strued. The  law  under  consideration  does  not  authorize  tne  tak- 
ing of  the  property  of  any  one.  It  merely  prescribe^  the  method 
of  judicial  procedure  in  those  cases  where  by  virtue  of  the  pr^ 
visions  of  some  other  law  the  exercise  of  the  right  of  eminent 
domain  has  been  conferred  for  public  purposes.  It  is  to  receive 
the  same  liberal  construction  as  the  other  provisions  of  the  Code, 
which  regulate  the  practice  in  actions  and  proceedings  in  courts 
of  justice  without  regard  to  the  magnitude  or  vtuue  of  ^^^ 
property  rights  which  may  be  involved.  The  plaintiff  is  not 
relieved  of  the  necessity  of  making  strict  proof  of  its  right  to  tak^ 
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the  defendant's  property,  provided  the  allegations  of  the  petition 
are  controverted.  If  upon  the  trial  it  is  unable  to  show  that 
every  preliminary  step,  which  is  of  the  substance  of  the  proceed- 
ing, has  not  been  taken,  its  effort  to  impose  an  additional  burden 
upon  the  premises  of  the  defendant  will  be  defeated  j^  but  the 
question  here  is  one  of  pleading  and  not  of  proofs. 

The  orders  of  the  general  and  special  terms  must  be  reversed 
and  the  proceeding  remitted  to  the  supreme  court  for  further  pro- 
ceedings upon  the  petition,  without  costs  of  the  appeals  in  this 
court  and  the  supreme  court  to  either  party  as  against  the  other. 

All  concur.  ' 

Julia  Smith,  Resp*t,  v.  The  New  York  Elevated  Railroad 
Co.  et  al,  App'lts. 

(Nno  York  Common  Pleaa,  general  Term,  Filed  Ma/rch  7,  1892.) 

Railroab— Elevated — Easements — ^Puture  injuries — Compensation. 

Iq  ascertaining  the  sums  which  an  elevated  railway  company  must  pay 
an  owner  of  abutting  property  for  his  easements  taken  in  order  to  avoid 
an  injunction  restraining  the  road's  operation,  future  injuries  from  the 
running  of  trains,  such  as  smoke  and  gases  from  the  engines,  may  be 
considered. 

Appeal  by  the  defendants  from  a  judgment  of  the  special 
term  of  this  court,  entered  upon  the  decision  of  a  referee  ap- 
pointed pursuant  to  a  stipulation  made  by  the  parties. 

Julien  T.  Davies  and  Joseph  E,  Lord,  for  app'lts;  Charles 
Oibson  Bennett,  for  resp't 

Bookstaver,  J. — The  judgment  enjoins  and  restrains  the  de- 
fendants from  maintaining  and  using  their  elevated  railroad  in 
front  of  plaintiff's  premises,  356  Ninth  avenue,  in  the  city  of  New 
York,  but  provides  that  if  the  defendants  shall  pay  or  tender  to 
the  plaintiff,  within  a  time  fixed  in  the  judgment,  the  sum  of 
$1,250,  with  interest,  as  and  for  payment  of  the  value  of  the  ease- 
ments in  Ninth  avenue  attachea  or  appurtenant  to  the  plaintiff  s 
premises  taken,  appropriated  or  interfered  with  by  the  mainte- 
nance and  operation  of  defendants'  road,  and  accept  a  conveyance 
of  such  easements  in  proper  form  executed  by  the  plaintiff,  no  in- 
junction shall  issue.  The  judgment  also  awards  to  plaintiff  the 
sum  of  $884.80  for  past  damages  sustained  from  May  19,  1882,  to 
March  9,  1891,  the  date  of  the  trial  of  the  action,  with  interest 
from  the  date  of  the  trial. 

It  is  contended  that  it  was  error  to  grant  an  injunction  against 
the  future  rupning  of  trains,  and  to  include  damages  for  any  in- 
juries incidental  thereto  in  fixing  the  sum  to  be  paid  as  the  value 
of  the  easements.  This  contention  is  not  discussed  on  principle, 
but  is  based  solely  on  the  authority  of  Sperh  v.  El  Ry,  Co,,  41 
St.  Rep.,  156,  and  American  Bank  Note  Co.  v.  El  Ry.  Co.,  41 
id.,  6SL 

This  court  in  Peyser  v.  Met  Ry.  Co.,  13  Daly,  122  (1886),  said  : 
"  All  the  evidence  as  to  the  darkening  of  plaintiff's  windows  by 
the  passage  of  trains  and  the  emission  of  smoke  and  steam  was 
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properly  admitted.  The  elevated  structure  was  built  to  permit 
the  passage  of  these  trains,  and  to  attempt  to  distinguish  between 
the  obstruction  of  light  caused  by  the  structure  exclusively,  is  not 
to  be  justified  on  principle.  The  use  of  the  street  by  the  locomo- 
tive trains  is  not  a  public  use,  except  in  connection  with  the  ele- 
vated structure,'  and  the  two  constitute  in  effect  but  one  ob- 
struction. 

"  It  was  also  proper  to  admit  evidence  of  the  smoke  and  stench 
emitted  by  the  engines,  which  compelled  plaintiff's  tenants  to 
keep  the  windows  closed.     If  the  air  from  the  street  which  the 
windows  were  intended  to  admit  was  not  to  be  obtained  except 
accompanied  by  the  smell  and  smoke,  and  the  latter  one  unbear- 
able, there  was  as  much  a  deprivation  of  the  air  as  if  a  palpable 
barrier  had  been  erected  outside  the  window."     The  court  in  that 
case  also  held  there  could  be  no  recovery  for  noise  or  vibration. 
After  a  careful  examination  not  only  of  the  opinion  of  the  court 
of  appeals  in  the  Bank  Note  case,  supra,  but  also  of  the  findings 
of  tne  referee  and  counseVs  points,  we  think  the  latter  case  does 
not  overrule  any  of  the  above  stated  propositions  of  this  courts 
but  confirms  them.     The  27th  finding  of  the  referee  is  as  follows: 
*'The  interest  and  easement  of  the  plaintiff  in  the  street  in  front 
of  plaintiff's  premises,  and  the  damage  to  the  fee  value,  as  far  ^s 
the  maintenance  of  the  present  structure  and  the  operation  of  the 
railroad  as  at  present  operated  is  concerned,  as  for  all  future  dam- 
ages to  said  plaintiff's  easements,  is  of  the  value  of  fifty  thotisand 
dollars,  of  which  forty-nine  thousand  dollars  are  for  impairment 
of  light,  air  and  access,  and  one  thousand  dollars  for  damages 
from  noise."     This  finding  was  excepted  to.     The  judgment  also 
provides  for  a  release  to  the  defendants  of  the  right  to  use  the 
street  in  front  of  its  premises  for  the  maintenance  of  the  defend- 
ants' present  structure,  and  the  operation  of  the  defendants'  rail- 
road as  now  operated  by  the  defendants,  and  a  release    from 
plaintiff  of  all  future  damages  to  be  incurred  by  plaintiff  from  the 
maintenance  of  the  present  structure  and  the  operation  of  Ae 
present  railroad  in  front  of  plaintiffs  premisea 

Defendants  also  requested  the  referee  to  find  in  that  case  the 
request  contained  in  his  11th  proposed  conclusion  of  law  in  thid 
case,  verbatim  et  literatim,  which  was  refused  and  defendants  ex- 
cepted, so  the  question  under  consideration  was  squarely  r^^^ea 
in  that  case,  and  was  argued  by  appellants  in  their  brirf  at  som^ 
length,  but  the  court  of  appeals  affirmed  the  judgment  in  all  re- 
spects except  as  to  the  award  for  noise,  which  was  disallowed*  r 
by  a  divided  court,  three  of  the  judges  being  in  favor  of  allo^^^S 
that  item  also.     That  case,  as  this,  was  in  equity,  and  Fincb,  J;t 
who  delivered  the  prevailing  opinion,  after  referring  to  Kane  ^-  ^ 
G>.,  125  K  Y.,  164;  34  St  Kep.,  876,  in  which  the  court  held  JJ?*^ 
in  an  action  at  law  for  the  wrong  done  abutting  owners  in  '^    f . 
past  damages  only  were  sought,  the  elevated  roads  were  liable  ^ 
the  noise  of  their  trains  upon  the  ground  that  they  wer*    "^^ 
passers,  proceeds  to  show  why  this  should  not  be  allowed  i^ 
equity  action,  where  compensation  is  to  be  given  for  the  .^^ 
menta  interfered  with  or  taken.     In  the  course  of  the  opi^^^ 
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on  this  question  he  said :  "  In  the  Drucker  case  the  full  extent  of 
the  transformation  bringing  with  it  the  liability  for  damages  was- 
sketched  in  these  words:  Smoke  and  gases,  ashes  and  cinders 
affect  and  impair  the  easement  of  air;  the  structure  itself  and 
the  passage  of  cars  lessen  the  easement  of  light;  the  drippings  of 
oil  and  water  and  probably  the  frequent  columns  interfere  with 
convenience  of  access ;  but  there  is  no  hint  of  any  allowable  re- 
covery beyond  what  pro  ianio  constituted  some  element  of  tho 
taking.  In  the  Ldhr  case  Ru^er,  Ch.  J.,  was  equally  guarded^ 
saying  that  the  incidental  injuries  could  be  recovered  provided 
the  evidence  established  the  fact  that  they  were  destructive  of 
the  easements  of  light,  air  and  access ;  and  these  careful  expres- 
sions were  used,  although  neither  case  involved  a  question  of  fee 
damaga" 

AUmayer  v.  EL  Ry,  Cfe.,  invoved  the  same  question  and  was 
affirmed  without  an  opinion.  In  Bohm  v.  same  and  Vomers  v. 
same,  42  St  Rep.,  247,  Peckham,  J.,  said  "  Generally  in  regard 
to  the  taking  of  land  the  rule  may  be  said  to  be,  to  pay  the  full 
value  of  the  land  taken  at  its  market  price,  and  no  deductions  can 
be  made  from  that  value  for  any  purpose  whatever.  Then,  as  to 
the  land  remaining,  the  question  has  been  to  some  extent  mooted 
whether  the  company  should  pay  for  the  injury  caused  to  such 
land  by  the  mere  taking  of  the  other  property,  or  whether  in  case 
the  proposed  use  of  the  property  taken  would  depreciaie  the  value 
of  i/iat  which  was  not  taken,  such  proposed  use  would  be  regarded 
and  tlie  depreciation  arising  therefrom  be  awarded  as  a  part  of  the 
consequential  damages  suffered  from  the  taking.  I  think  the  latter  is 
the  true  rwfc,"  citing  authoritiea 

In  the  light  of  these  cases  we  think  Sperb  v.  JEL  By,  Co.,  supra^ 
First  Department,  is  not  sustained  and  a  contrary  conclusion  was 
peached  in  that  department  in  Suarez  v.  UL  By.  Cb.,  39  St  Rep., 
549,  and  Malcolm  v.  same,  40  id.,  983.  But  even  if  it  could  oe 
regarded  as  authority  we  would  feel  bound  to  follow  Peyser  v.  Met. 
By.   Co.  svpra,  until  reversed  by  the  court  of  appeala 

The  only  other  Question  in  the  case  is  whether  damages  should 
have  been  allowed  on  account  of  injuries  inflicted  upon  the 
premises  for  a  time  subsequent  to  the  commencement  of  the  action. 
Appellants  contend  they  should  not  The  cases  cited  by  the  ap- 
pellant, as  far  as  they  have  any  relation  to  the  question  are  with 
one  exception  in  actions  at  law.  The  rule  in  equity  which  seeks 
to  render  complete  justice  to  the  parties  is  otherwise.  There  the 
court  allows  damages  up  to  the  time  of  the  trial.  Mad.  Ave.  Bap. 
Church  V.  Oliver  SL  Bap.  Church,  73  N.  Y.,  95.  See  also  Barrieh 
v.  Sehifferdecker,  123  N.  Y.,  62 ;  33  St  Rep.,  485. 

The  judgment  should  therefore  be  affirmed,  with  ooBts. 

BiSGHOFF  and  Pbtob,  JJ.,  concur. 
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Mary  Jones,  Besp't,  v.  The  New  York  El.  R  R  Co.  et  d, 

App'lta 

Mary  Jones,  Ex'rx,  Resp't,  r.  The  New  York  El.  E.  R  Co. 

et  al^  App^lts. 

Mary  A.  Jones  et  al,  Resp'ts,  v.  The  New  York  El.  R  R 
Co.  et  at,  Applta 

{Kew  York  Common  Ptea$,  General  Term,  Filed  March  7,  189S.) 

RaILROAI>— BliEYATBD — BENEFIT    TO    FBOPBBTT    FROM  FROXnfITT  OF  STA- 
TION— ^Eyidbnos. 

The  only  evidence  tending  to  support  the  contention  of  an  elevated  rail- 
way company  that  certain  property  was  benefited  by  the  proximity  of  its 
staiion,  was  the  unsupported  opinion  of  experts.  Held,  that  the  referee 
properly  refused  to  find  that  the  premises  were  benefited  by  reason  of 
the  company's  station. 

Appeals  from  three  separate  judgments  of  this  court,  entered 
upon  the  report  of  a  referee  appointed  to  hear  and  determine  the 
actiona 

Davies  Jc  RapaUoy  for  applts  ;  Sackett  Jk  Bennett^  for  resp'tsi 

Per  Curla.1L — ^These  actions  were  brought  to  restrain  the  de- 
fendants from  the  operation  of  their  railway  in  front  of  respond- 
ents* premises,  Nos.  846,  848  and  860  Ninth  avenue,  in  this  city. 
The  questions  argued  in  the  three  cases  are  substantially  the  same 
and  may  be  considered  together.  Appellants  contend  that  the 
referee  erred  in  refusing  to  find  that  the  plaintiffs*  property  was 
benefited  by  the  increased  accessibility  due  to  the  proximity  of 
defendants'  station. 

It  is  quite  true  that  there  is  a  station  at  this  comer,  but  after  an 
examination  of  the  evidence  we  are  not  convinced  that  the  referee 
erred  in  finding  that  this  property  had  not  been  specially  bene- 
fited by  the  maintenance  and  operation  of  the  road  and  tne  situ- 
ation of  the  station.  There  is  no  evidence  showing  that  the  rental 
value  of  the  premises  had  been  increased  ther^y.  The  only 
evidence  tending  to  support  appellant's  contention  is  that  of 
certain  experts,  who  in  substance  testify  that  in  their  judgment 
the  effect  of  the  road  had  a  tendency  to  increase  values  bwiause 
it  afforded  increased  facilities.  But  the  opinion  was  not  backed 
by  any  fact  on  which  the  referee  was  bound  to  predicate  such  a 
conclusion. 

Appellants  also  contend  that  the  referee  erred  in  striking  om^ 
evidence  on  the  part  of  the  defendants.     The  evidence  so  stricken 
out  refers  to  a  contract  relating  to  property  on  Twenty-second 
street,  which  was  signed  by  one  of  the  parties,  but  did  not  go 
through  because  one  of  the  persons  interested  in  the  premises  re- 
fused to  sign  it     It  is  doubtful  in  the  first  place  wheUier  this  vsmis 
any  evidence  as  to  the  fee  value  of  property  on  Thirtieth  sti*^^' 
and  in  the  next  place,  even  if  it  were  competent  evidence,  ^^    ^ 
not  see  how  the  appellants  were  injured  by  its  being  stricken  ^^r 
as  the  case  shows  that  other  evidence  of  the  course  of  valt*^  ^ 
the  immediate  vicinity  was  freely  admitted. 
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The  only  other  question  raised  on  this  appeal  was  as  to  the  al- 
lowance by  the  referee  of  damages  caused  by  the  running  of  ap- 
pellants* trains  on  their  elevated  railway.  This  has  been  dis- 
cussed in  the  case  of  Smith  v.  Ulev.  Ky^  a  decision  in  which  is- 
handed  down  herewith. 

The  judgments  in  the  three  cases  should  therefore  be  affirmed^ 
with  costs  to  the  respondents. 

BooKSTAVBR,  BiscHOFF  and  Pryor,  JJ.,  coAcut. 


Bernard  Mahon,  Eesp't,  v,  Anna  M.  Guilfoyle  et  al, 
Apprts  (3  cases> 

(Nm  York  Common  Fleas,  Oeneral  Term,  Filed  March  7,  189fS.) 

Municipal  corporations—Lien— Abandonment  op  contract  after  part 
performance. 

Plaintiff  and  Q.  entered  into  an  agreement  whereby  G.  agreed  to  pay 
plaintiff  $1,500,  and  have  the  benefit  of  certain  partly  performed  street 
grading  contracts  after  completing  the  same.  Six  weeks  after  G.  executed 
this  agreement  he  died,  without  having  paid  the  $1,500.  His  administra- 
tors did  some  work  on  the  contracts,  but  finally  nbundoned  them,  and  thev 
were  completed  by  plaintiff.  The  administrators  filed  liens  for  the  work 
done  by  themselves  and  their  intestate.  Held,  in  an  action  to  vacate  the 
liens,  the  conti-act  price  of  the  work  not  being  divisible,  and  the  work 
having  been  abandoned  uncompleted,  that  the  administrators  were  not 
entitl^  to  the  lien. 

Appeal  from  three  separate  judgments  in  favor  of  the 
respondent  and  against  the  appellants,  entered  upon  three 
separate  reports  of  a  referee. 

Robert  0,  Ingei^soll  and  Mason  F,  Prosser^  for  app'lts ;  L,  Laflin 
Kellogg^  for  resp't 

BooKSTAVER,  P.  J. — These  appeals  present  substantially  the 
same  questions,  and  it  was  stipulated  tnat  the  testimony  taken 
in  any  of  the  cases  might  be  read  in  the  others  as  if  taken  on  the 
trial  of  that  action,  and  it  is  necessary,  therefore,  to  consider  the 
three  cases  together. 

From  the  evidence  it  appears  that  the  respondent  was  the 
owner  of  two  contracts  which  he  had  entered  into  with  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  one  for 
r^ulating,  grading  and  curbing  One  Hundred  and  Thirty-eighth 
street,  from  the  Boulevaixi  to  Tenth  avenue,  made  between  him 
and  tHe  Mayor,  etc.,  on  the  26th  February,  1887 ;  and  the  other 
for  filling  Edgecombe  avenue,  between  One  Hundred  and  Forty- 
first  street  and  One  Hundred  and  Forty-fifth  street,  made  between 
the  same  parties  on  the  30th  October,  1886 :  and  of  still  a  third 
for  regulating,  grading  and  filling  One  Hundred  and  Thirty- 
second  street,  from  Tenth  avenue  to  Broadway,  assigned  to  him 
on  the  3d  of  March,  1887,  by  Frederick  Thilemann,  Jr.,  with  the 
work  partly  dona  The  three  actions  were  brought,  among  other 
things,  to  declare  the  separate  liens  filed  by  the  appellants  on  the 
2d  day  of  July,  1887,  against  the  moneyg  alleged  to  be  due 
on  these  contracts  void,  and  to  procure  them  to  be  cancelled  and 
discharged  of  record.  Such  an  action  is  authorized  by  paragraph 
1829  of  the  consolidation  act,  which  provides  that  "  actions  to 
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determine  or  terminate  such  liens  may  be  commenced  by  the  said 
contractor  or  the  city  in  any  court  of  competent  jurisdiction." 

The  referee  has  found,  without  exception  on  the  part  of  the 
appellants,  that  on  the  9th  day  of  March,  1887,  the  plaintiff 
'  {respondent)  entered  into  an  agreement  with  one  William  Guil- 
foyle,  now  deceased,  by  the  terms  of  which  it  was  agreed  that 
Ouilfoyle  should  pay  to  the  plaintiff  the  sum  of  $1,500  in  con- 
sideration of  the  amount  of  money  that  would  be  due  to  Bernard 
Mahon  for  the  regulating  and  curbinKof  One  Hundred  and  Thirty- 
-eighth  street,  from  the  Boulevard  to  Tenth  avenue ;  and  Guilfoy le 
further  agreed  to  place  the  excavation  which  was  to  be  done  on 
One  Hundred  and  Thirty-eighth  street  from  Tenth  avenue  to  the 
Boulevard,  on  One  Hundred  and  Thirty-second  street  from  Tenth 
avenue  to  Broadwav,  and  the  remainder  of  the  material  from 
One  Hundred  and  Thirty-eighth  street  he  agreed  to  put  in  the  fill- 
ing of  Edgecombe  avenue  between  One  Hundred  and  Foity-first 
and  One  Hundred  and  Fortv-fifth  streets,  and  in  consideration  of 
doing  that  work  the  respondent  agreed  to  pay  to  Guilfoy  le  one- 
half  of  the  moneys,  after  paying  for  the  material  used  on  said 
street,  received  from  the  city  of  New  York  for  the  contract 
relating  to  One  Hundred, and  Thirty-second  street  between  Broad- 
way and  Tenth  avenua  It  is  conceded  that  the  $1,600  was  not 
paid,  and  it  is  also  conceded  that  the  contracts  were  finished  by 
the  respondent 

It  appears  from  the  evidence  that  William  Guilfoyle  died  on 
tlie  22d  April,  1887,  after  he  had  performed  more  or  less  work 
upon  these  contracts;  that  thereafter  some  work  was  done  by  the 
appellants  as  his  legal  representatives.  The  referee  has  found 
that  the  appellants  thereafter  abandoned  the  work  under  the  con- 
tracts, and  the  respondent  was  compelled  to  complete  them. 
There  is  no  doubt  bi.t  that  the  evidence  fully  justifiea  the  referee 
in  this  finding.  It  was  testified  to  not  only  by  the  plaintiff  and 
several  witnesses  on  his  behalf,  but  Mrs.  Guilfoyle  herself  prac- 
tically admits  it,  and  even  admitted  it  in  writing,  although  on  the 
trial  she  claimed  that  she  did  not  fully  understand  the  language 
of  the  receipts  given  by  her,  as  well  as  that  she  did  not  under- 
stand the  full  purport  of  the  contract ;  but  her  acts  and  declara- 
tions in  regard  to  the  abandonment  are  clear  and  decisive. 

This  contract  was  an  entire  one.  It  required,  first,  the  doing 
of  the  entire  work  on  One  Hundred  and  Thirty-eighth  street ; 
second,  the  taking  of  all  that  excavation  to  Edgecofnbe  avenue  or 
One  Hundred  and  Thirty -second  street;  third,  the  paying  of 
$1,500  to  the  plaintiff  out  of  the  moneys  obtained  on  One  Hun- 
dred and  Thirty-eighth  street;  and,  fourth,  the  receipt  by  Guil- 
foyle of  one-half  of  the  One  Hundred  and  Thirty-second  street 
money  after  payment  for  the  material.  None  of  these  promises 
and  covenants  on  the  part  of  "JVilliam  Guilfoyle  wwe  carried  out 
either  by  him  or  his  administrators.  None  of  the  contracts  were 
fully  completed  and  none  of  the  moneys  paid  The  One  Hun- 
dred and  Thirty-eighth  street  contract  was  not  substantially  com- 
Sleted,  as  only  $844  had  been  earned  by  all  of  the  parties  up  to 
une  18,  1887.     It  is,  therefore,  a  contract  in  which  the  price  is 
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not  divisible,  and  in  which  no  payment  could  be  demanded  until 
performed  entirely,  or  at  least  substantially.  Butler  v.  Butler^  77 
N.  Y.,  472;  Smithy,  Brady,  17  id.,  178;  Orane  v.  Knt4bel,  61  id., 
645.  And  it  is  well  settled  that  where  there  is  an  abandonment 
of  the  wotk  by  a  mechanic  before  its  completion  without  any  fault 
of  the  owner,  there  can  be  no  lien.  Phillips  on  Mechanics'  Liens, 
193 :  Kinney  v.  Slierman,  28  111.,  520 :  DennisUmn  v.  McAllister^  4 
E.  D.  Smith,  729  ;  McNeaU.  Clement,  2  T.  &  C,  368 ;  Am.  &  Eng. 
Ene.  of  Law,  Vol  16,  p.  78,  and  cases  there  cited. 

But  appellants  contend  that  the  resDondent  after  Guilfojp'le's 
-death  made  a  contract  with  his  widow,  oefore  letters  of  adminis- 
tration were  granted,  whereby  she  individually  undertook  to  com- 
plete the  woA,  and  that  thereby  the  personal  representatives  of 
Ctuilfoyle  were  prevented  from  aoing  it,  or  were  relieved  from  the 
necessity  of  completing  the  work,  and  consequently  that  they  had 
a  valid  lien  at  least  for  the  work  actually  done  by  Guilfoyle  be- 
fore his  death. 

The  difficulty  with  this  position  is  that  there  is  no  finding  by 
the  referee  that  such  a  contract  was  ever  made,  nor  was  there  any 
request  made  to  him  to  find  that  fact  We  have  examined  the 
testimony  upon  that  subject,  and  do  not  think  that  it  would  have 
justified  such  a  finding  on  the  part  of  the  referee  had  it  been 
made.  It  is  true  that  there  was  a  conversation  between  the  re- 
spondent and  Mrs.  Guilfoyle  soon  after  her  husband  s  death  and 
before  her  appointment  as  administratrix  in  regard  to  the  contin- 
uance of  the  work,  but  we  think  it  looked  to  the  continuance  of 
that  work,  not  by  Mrs.  Guilfoyle  on  her  own  account,  but  as  rep- 
resentative of  the  estate  when  she  should  have  been  appointed 
such ;  at  any  rate  it  is  clear  that  nothing  was  done  on  the  faith  of 
that  conversation  until  after  she  and  Mr.  King  were  appointed 
jadministratrix  and  administrator  of  Guilfoyle's  estate  on  the  30th 
day  of  April,  1887,  and  the  money  referred  to  in  that  conversa- 
tion was  not  loaned  until  the  2d  of  May,  1887.  Besides  this,  it 
is  difficult  to  see  how  the  making  bf  such  an  agreement  with  Mrs. 
Guilfoyle,  the  widow,  could  relieve  Mrs.  Guilfoyle,  the  adminis- 
tratrix, from  performing  the  contract ;  she  cannot  thus  separate 
herself  into  two  different  characters  so  as  to  relieve  her  in  one 
capacity  from  doing  the  work  which  she  undertook  to  do  in  the 
other. 

Had  the  lien  been  filed  merely  for  work  done  by  William  Guil- 
foyle in  his  lifetime,  and  which  he  was  prevented  from  completing 
on  account  of  his  death,  it  is  possible  that  it  would  have  been 
held  sufficient  to  maintain  an  action  upon  a  o^an^wm  meruit  under 
such  circumstances.  But  it  was  not  the  theory  upon  which  the 
liens  were  filed.  The  appellants  contend  either  that  they  had  fully 
completed  the  work  or  had  been  prevented  from  so  doing  by  the 
respondent,  which  is  not  the  case. 

Having  arrived  at  this  concljision,  it  is  not  necessary  to  de- 
termine whether  or  not  the  lien  is  invalid  because  the  defend- 
ants have  not  stated  therein  the  terms,  time  given  and  conditions 
of  the  contmct,  or  whether  or  not  the  lien  is  invalid  because  the 
St.  Rep.,Vol.  XLIV.        Ill 
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personal  representatives  of  the  deceased  had  no  right  or  authoritnr 
to  file  the  lien  for  work  done  during  the  life  of  William  Guil- 
foyle.  It  may  be  further  said  that  the  conclusion  to  which  we 
have  arrived  works  no  substantial  injustice  to  the  appellante. 
The  plaintiff  was  entitled  to  $1,500  and  to  have  his  work  done  on 
One  Hundred  and  Thirtv-eighth  street,  and,  besides  that,  filling 
furnished  for  One  Hundred  and  Thirty-second  street  and  Edge- 
combe avenua  Instead  of  receiving  this  monej  with  this  work, 
he  was  obliged  to  finish  the  work  under  the  entire  contract  under 
penalties  for  delay  imposed.  Up  to  July  15,  1887,  he  and  Guil- 
foyle  and  Guilfoyle*s  representatives  together  had  only  earned 
$844.52 ;  the  $1,500  he  never  received.  In  the  Edgecombe  avenue 
contract  the  amount  earned  according  to  the  city  surveyor  on  the 
16th  of  June,  1887,  when  he  took  the  measurements,  was  7,465 
cubic  yards,  which  at  twentj-five  cents  per  yard  amounted  to 
$1,866.25.  Quilfoyle  was  paid  $1,500  on  account  of  this  contract 
Had  Guilfoyle  lived  and  kept  the  contract  and  worked  steely  on 
it  until  the  16th  of  June,  there  would  then  have  been  due  to  him 
only  $366.25.  But  from  the  1st  to  the  16th  of  June  the  plaintifiE 
was  engaged  in  doing  the  work  which  Guilfoyle  shouM  have 
done,  and  it  is  much  more  than  probable  that  that  work  together 
with  the  penalties  would  have  left  nothinff  whatever  due  upoo 
that  contract  As  to  the  One  Hundred  and  Thirty-second  street 
contract,  it  was  shown  that  the  plaintiff,  after  the  abandonment  of 
it  by  Guilfoyle  and  his  representatives,  furnished  3,000  cubic 
yards  of  filling.  There  is  no  evidence  from  which  we  can  deter- 
mine  how  much  filling  Guilfoyle  did ;  if  he  had  furnished  the 
whole  remaining  4,177  vards  at  twenty-eicht  cents,  there  wojild 
have  been  due  on  this  $1,169.56,  from  which  should  have  been 
deducted  the  penalties  caused  by  delay,  leaving  a  balance  of 
$489  only,  of  which  Guilfoyle  would  have  been  entitled  to  one- 
half,  $244.50,  after  the  payment  for  stone,  curbing,  the  nrice  of 
which  has  not  been  proved  in  this  case,  but  which  in  all  prob- 
ability equalled  this  amount  Besides  that,  in  this  particular  case, 
the  respondents  and  Guilfoyle  were  jointly  interested  in  it,  and  in 
the  profits  to  be  made  from  it  It  is  therefore  difficult  to  perceive 
how  any  lien  could  under  such  circumstances  be  acquirea  by  oae 
of  the  parties  as  a^inst  the  other. 

The  judgments  m  each  of  these  cases  should  therefore  be  af-^ 
firmed)  with  costs. 

BisoHOF?  and  Pryoe,  JJ.,  concur. 


Flobbnob  Dudlet,  Resp't,  v.  Robert  E.  Westcott,  Prest.,. 

App'lt' 

{New  Fork  Common  Pleas,  Oeneral  Term,  Filed  March  7,  189S,) 

1.  NbQUOBKGBK— BVIDBNOB. 

A  child  three  and  one-third  years  old  attempted  to  cross  the  street  in 
front  of  an  approaching  horse  car,  and,  in  so  aoing,  nm  between  the  front 
and  hind  wheels  of  an  express  wagon,  which  was  coming  up  from  the 
rear  of  the  car,  and  was  injured.    Hdd,  that  the  fact  that  the  wagon 

■  Kcversing  40  St.  Rep.,  506. 
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being  driyen  too  fast  Just  before  the  accident  was  not  material,  if  there  was 
enough  to  show  that  the  ac^dent  would  have  occurred  just  the  same  had 
it  be^  driven  at  a  slower  speed. 

.IB.  Samb— Mothbb's  nsoliobkcb  charged  to  child. 

Where  a  child  too  young  to  charge  it  with  personal  contributory 
negligence  is  run  over  in  the  street  by  a  wagpn,  its  mother's  negligence  in 
sending  it  into  the  street  unattended  must  be  charged  to  it. 

Appeal  from  a  verdict  of  the  general  term  of  the  city  court, 
affirming  a  judgment  entered  on  the  verdict  of  a  jurj. 

B.  Luther  HamiUon  {Austen  0.  Pox^  of  counsel),  for  app'lt ; 
Jerohman  Jb  Arrowsmith,  for  resp't 

"BooKSTAVER,  J. — This  action  was  for  damages  for  running  over 
the  plaintiff,  who,  when  hurt,  was  three  years  and  four  months  old. 

No  evidence  was  offered  on  behalf  of  the  defendant,  apparently 
because  it  was  thought  unnecessary  in  view  of  the  fact  that  Frank 
W.  Kearney,  one  of  the  witnesses  for  the  plaintiff,  who  was  on  that 
day  driving  a  car  on  the  Boulevard  Railroad,  and  who  was  in  a 
position  to  and  did  see  how  the  accident  happened,  testified  that 
•It  occurred  by  reason  of  the  plaintiff  running  between  the  front 
and  hind  wheels  of  defendant's  wagoa  The  court  charged  the 
jury  that  if  the  child  was  injured  by  getting  in  between  the  front 
and  hind  wheels  of  the  wagon,  then  the  defendant  was  entitled  to 
a  verdict.  This  then  became  the  law  of  the  case  which  should 
have  guided  the  jury  in  arriving  at  a  conclusion,  and  we  think  in 
view  of  the  evidence  was  a  proper  charge. 

The  same  witness  further  testified  that  he  first  saw  the  child 
crossing  from  the  opposite  side  of  the  street  and  that  he  had  to 
stop  his  car  to  let  her  cross  ahead  of  him ;  that  the  child  con- 
tinued in  her  course  and  just  met  the  rear  wheel  of  the  wagon, 
which  struck  her  on  about  its  last  revolution  as  the  driver  was 
stopping  his  wagon.  Several  other  witnesses  were  called  by  the 
plainli^  but  none  of  them  was  near  enough  to  see  the  details  of 
the  accident  Mr.  O'Connell,  the  only  other  witness  who  says  he 
«aw  the  child  knocked  down,  was  at  some  distance  from  the 
scene,  and  he  says  he  first  saw  her  as  she  was  being  knocked 
liown  and  falling  under  .the  wagon  wheeL  He  testified  in  cor- 
roboration of  Keamey'sjtestimony  that  he  put  his  hand  on  the 
spoke  of  the  wheel  and  took  it  from,  the  child's  shoulder  ;  thus 
snowing  that  the  hind  wheel  had  not  entirely  run  over  the  child, 
and  confirming  Kearney's  evidence  that  the  wagon  had  almost 
stopped  at  the  time. 

There  is  no  evidence  that  the  driver  saw,  or  could  have  seen,  • 
the  child  or  have  avoided  the  accident  by  the  exercise  of  ordinary 
care,  as  she  apparently  emerged  just  in  front  of  the  horses  attached 
to  the  Boulevard  car. 

It  is  true  that  the  case  abounds  in  evidence  tending  to  show 
that  at  one  time  the  driver  of  defendant's  wagon  was  lashing  his 
hon»e  and  going  at  a  high  rate  of  speed.  But  we  think  it  clear 
that  this  must  have  been  checked  before  the  accident,  for  the 
wagon  could  not  have  been  stopped  in  the  distance  it  was  if  he 
bad  then  been  going  at  a  great  rate  of  speed. 
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in  Buckhy  v.  G.  P.  &  R  Mfg.  Co.,  118  N.  Y.,  540,  546;  2S 
St  Rep.,  618,  the  court  said :  "  After  the  general  charge  of  the 
judge  to  the  jury,  the  counsel  for  the  defendant  said  this  to  him : 
*I  understand  your  honor  to  tell  the  jury,  and  I  ask  to  have 
it  repeated,  that  if  it  •hat)pened  from -a  slip  and  was  an  inevitable 
accident,  that  there  can  cie  no  recovery  anyway,  whether  it  was  a 
dangerous  employment  or  not'  And  the  judge  replied :  *  I  think 
I  have  charged  that  substantially;  I  cannot  repeat  it'  That 
chai]ge  reauired  a  verdict  for  the  defendant  The  evidence  is 
undisputeo,  all  coming  from  the  plaintiff  himself,  that  the  acci- 
dent did  happen  from  a  slip,  and  was,  therefore,  in  that  sense  in- 
evitabla  We  are,  therefore,  of  opinion,  as  this  case  now  appears 
on  the  record,  the  trial  judge  having  held  as  the  law  o{  the  case 
that  the  defendant  was  not  responsible  for  any  carelessness  on  the 
part  of  O'Rorke,  that  the  plaintiff  should  have  been  nonsuited." 
And  we  think  that  that  reasoning  is  decisive  of  this  case. 

Fenion  v.  Seamd  Ave.  R  R  Cb.,  126  K  Y,  625;  36  St  Rep.^ 
885,  was  a  case  where  the  plaintiff's  evidence  tended  to  show  that 
he  fell  on  the  track  from  ten  to  fifteen  feet  in  front  of  the  car, 
and  that  the  brake  was  not  applied  until  '*  the  car  struck  the 
bey."  The  court  reversed  the  judgment  for  the  plaintiff,  saying : 
"  There  is  no  evidence  that,  by  the  exercise  of  all  the  vigdance- 
that  the  law  requires  of  drivers  under  such  circumstances,  they 
could,  after  the  ooy  had  fallen  upon  the  track,  have  arrested  the 
car  in  time  to  save  him  from  injury.  In  other  words,  there  most 
be  evidence  not  only  of  negligence,  but  of  n^ligence  that  caused 
the  injury." 

It  is  not  material  if  the  defendant's  servant  was  driving  tea 
f^t  at  one  time,  if  there  is  enough  to  show  that  the  accident 
would  have  happened  just  the  same  even  had  he  been  driving  at 
a  slower  speed. 

In  this  case  from  the  only  real  evidence  as  to  the  occurrence  of 
the  accident,  it  is  apparent  that  the  child  collided  with  the  wagon 
after  the  horse  and  tne  front  wheels  had  passed  in  safety ;  she  was 
apparently  injured  from  crossing  directly  in  front  of  the  horse 
car ;  and  in  endeavoring  to  avoid  that  danger  rushed  into  an- 
other. The  accident  arose  from  her  own  act  and  not  from  any 
act  of  the  defendant 

But  respondent  contends  that  the  plaintiff  was  a  child  be- 
tween three  and  four  years  of  age,  and  was  non  suijurisj  hence 
personal  negligence  could  not  be  attributed  to  her.  If  the  child 
was  non  sui  juris,  then  it  was  negligence  on  the  part  of  plaintiff's 
mother  to  send  her  into  the  public  street  or  to  permit  ner  to  go 
unattended  into  the  street,  which  should  have  been  passed  upon 
by  the  jury  under  proper  instructiona 

In  Barry  v.  Seccmd  Avenue  R  R  Co.,  cited  by  the  respondent 
and  reported  in  41  St  Rep.,  342,  it  was  held  thlat  there  was  some 
evidence  to  warrant  a  finding  by  the  jury  that  the  parent  exer- 
cised ordinary  care  to  prevent  the  child  going  into  the  public 
street  unattended.  Within  the  case  there  cited  and  the  principles 
laid  down  by  the  court,  per  Pryor,  J.,  the  judgment  in  this  case 
should  be  reversed  unless  there  is  some  evidence  of  care  on  the 
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part  of  plaintiffs  mother  exercised  to  prevent  the  escape  of  the 
child  into  the  public  street  or  to  attend  it  while  in  the  street 

The  only  evidence  upon  the  subject  is  that  of  the  mother,  and 
from  a  careful  examination  of  it  we  are  unable  to  discover  any 
testimony  on  her  part  to  show  any  care  whatever.  On  the  con- 
trary, the  evidence  is  plain  that  in  the  language  of  the  court  ia 
the  case  of  Harifield  v.  Jioper,  21  Wend.,  615,  the  mother  did  al- 
low the  child  to  go  into  the  highway  unattended.  On  this  ques- 
tion see  cases  cited  in  Barry  v.  Second  Avenue  R.  R.  Co.,  supra^ 
and  Flynn  v.  Hattonj  43  How.  Pr.,  333 ;  Callahan  v.  Bean,  9 
Allen,  401;  Wright  v.  Maiden  Jc  Melrose  R  R  Co.,  4:  id.,  283; 
Lehman  v.  Brooklyn,  29  Barb.,  234;  Thurber  v.  Harlem  B,  M.  A 
ERR  Co.,  60  K  Y.,  326-333 ;  Stillsan  y.  H.  Jc  SL  Jo.  R  R 
Cb,,  67  Ma,  671;  Bay  Sh.  R  R  Co  v.  Harris,  67  Alabama,  6; 
PiUs.,  Fort  W.JcaRRGo.y.  Vinings,  Admr.,  27  Indiana,  613  ; 
Oauhy  v.  Pitts.,  Cin.  Jk  Sl  L.  R  R  Co.,  95  Pa.  St,  398;  5  Southern 
Law  Review,  N.  S.,  684. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event 

In  ordering  a  new  trial,  nowever,  we  do  not  intend  by  anything 
that  has  been  said  to  intimate  that  the  case  is  one  which  should 
not  be  submitted  to  the  jury  upon  the  question  of  contributory 
negligence,  but  only  that  such  suomission  should  be  accompanied 
with  proper  instructions  in  regard  to  the  care  the  parent  should 
exercise  toward  a  child  of  such  tender  years. 

BiscHOFP,  J.,  concurs ;  Pryor,  J.,  concurs  in  result 


William  H.  Brandt,  Besp't,  v.  William  Verdon  et  al,  Eesp*t£^ 
and  Lizzie  M.  Moses,  App'lt 

(N&w  York  Common  Fleas,  General  Term,  Filed  March  7, 189S.) 

1.  MsoHAiTiCs'  LiBNS— Notice— Partial  completion  of  work—Fact  must 

BB  BTATBD. 

A  notice  of  mechanics'  lien,  where  the  -whole  of  the  woric  has  not  been 
performed,  must  state  that  fact,  and  how  much  has  been  performed,  and  a 
*  failure  so  to  do  invalidates  the  lien. 

3.  8A]CK--SEyBRAL  CONTRACTS-^NE  NOT  COICPLBTKD. 

But  a  notice  of  lien  which  sets  forth  several  contracts,  and  alleges  the 
completion  of  all,  will  not  be  vitiated  as  to  the  other  contracts,  beeausa 
one  Is  in  fact  not  completed. 

Appeal  by  the  defendant,  Lizzie  M.  Moses,  from  a  judgment 
entered  upon  the  report  of  a  referee,  for  the  foreclosure  of  certain 
mechanics*  liens  ana  directing  the  sale  of  the  property. 

Putney,  Bishop  A  Slade  {Sidney  H  Stuart,  of  counsel),  for 
appit;  Oeorge  W,  Carr,  for  prflE,  resp't;  Thomas  (7.  Ennever,  for 
defendants  Verdon  ei  alj  resp'ta 

BooKSTAVER,  J. — The  defendant  and  appellant  Moses,  in  1887 
and  1888,  was  the  owner  of  certain  property  in  West  134th  street^ 
on  which  she  erected  five  houses.  The  plaintiff  and  the  other 
defendants  were  mechanics  who  did  certain  work  and  furnished 
certain  material  on  those  houses.     The  respondents  Verdon  and 
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Koapp  had  commenced  their  separate  action  to  foreclose  their 
lien,  but  by  an  order  of  this  court  their  action  was  consolidated 
with  the  plaintiflE's,  and  they  thereafter  served  a  proper  answer  in 
that  action.  The  issues  so  joined  were  referred  to  Walton  Storm, 
Esq.,  to  hear  and  determine,  and  after  hearing  the  evidence  he 
reported  in  favor  of  all  the  lienors  for  amounts  somewhat  less 
than  claimed  by  them  respectively.  On  the  argument  appellant's 
counsel  did  not  specially  point  out  anv  errors  committee!  by  the 
referee  in  the  admission  or  exclusion  oi  evidence,  nor  has  he  done 
so  in  his  brief.  We  have  not,  therefore,  deemed  it  necessary  to 
examine  the  exceptions  to  such  admission  or  exclasion  in  detail. 
The  plaintiff,  Brandt,  filed  his  notice  of  lien  on  or  about  March 
9,  1888,  which  contains  the  following :  **  The  nature  and  amount 
of  the  labor  and  service  performed,  and  the  materials  furnished, 
is  as  follows :  That  on  or  about  the  10th  day  of  November,  1887, 
the  said  William  H.  Brandt  entered  into  three  several  contracts 
with  Lizzie  M.  Moses,  to  do  the  slating,  tinning  and  iron  woric  on 
the  premises  hereinafter  mentioned  and  descrioed,  and  said  Moses 

Sromised  and  agreed  to  pay  for  said  work  the  sum  of  twelve  hun- 
red  and  fifty  dollars.  That  said  William  H.  Brandt  has  acimUy 
done  said  work  on  said  j)r€mises.  That  said  Moses  has  paid  on 
account  of  said  contracts  the  sum  of  $840,  and  there  still  remains 
due  and  unpaid  the  sum  of  $910.^^ 

The  complaint  in  substance  alleges  the  same  thing.  The  referee 
has  found  however,  that  instead  oi  three,  there  were  four  separate 
contracts,  which  in  the  aggregate  amounted  to  the  sum  of  $1,250. 
But  the  appellant  has  made  no  point  of  this  variance,  and  we  do  not 
see  that  it  could  have  been  or  any  material  injury  to  her.  The 
referee  has  further  found  that  two  of  the  contracts  were  partly  in 
writing  and  partly  verbal,  and  the  other  two  were  wholly  in  parol 
He  has  also  found  that  seventy-five  per  cent  of  the  amount  of 
each  contract  was  to  be  paid  as  the  work  advanced.  To  these  find- 
ings the  defendant  Moses  excepted,  and  on  this  appeal  contends 
that  the  referee  erred  in  this  respect,  especially  as  to  the  two  con- 
tracts which  she  claims  were  wholly  m  wnting ;  but  what  are 
called  contracts  consist  of  letters  which  are  only  estimates  by  the 
plaintiflE  as  to  what  certain  work  would  cost,  and  acceptances  by 
her  of  those  estimates;  none  of  them  in  any  way  mention  the 
terms  of  payment  and  it  is  quite  probable  these  were  agreed  on 
verbally,  as  the  plaintiflE  testified.  There  certainly  is  not  that  pre- 
ponderance of  evidence  in  favor  of  the  appellant  which  would 
lead  us  to  reverse  the  referee's  conclusion  on  these  questions. 

The  referee  has  further  found  that  the  first,  second  and  fourth 
contracts  were  performed,  with  some  trifling  exceptions  for  which 
proper  deductions  were  made,  and  that  they  were  not  fully  per- 
formed on  account  of  defendant's  neglect  The  evidence  as  to  the 
performance  was  very  contradictory,  but  we  see  no  reason  for  dis- 
turbing his  findings  m  respect  to  these  contracts. 

The  third  contract  was  one  by  which  the  plaintiff  agreed  to 
put  up  three  bay  windows  on  the  houses  in  question,  according 
to  plans  submitted  to  him,  for  the  sum  of  $490,  payable  as  the 
others  were.  From  the  evidence  it  appears  that  the  plans  for  these 
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windows  as  filed  with  the  building  department,  were  in  accordance 
with  the  building  law  requiring  iron  frame  work  for  the  bays,  but 
that  the  plans  given  to  the  plaintiflE  only  called  upon  him  to  re- 
cover  wooden  &ame  works  with  iron,  making  an  outward  appear- 
ance in  conformity  with  the  law,  but  in  reality  evading  it 

This  we  think  must  have  been  known  to  the  plaintiff  to  have 
been  an  evasion,  but  in  the  view  we  take  of  this  case,  it  is  not 
necessary  for  us  to  decide  now  whether  or  not  a  mechanic  will  be 
permitted  to  acquirer  lien  for  work  done  by  him  contrary  to  law, 
and  in  order  to  evade  it,  for  the  referee  has  round  the  work  called 
for  under  this  contract  was  not  fully  completed,  but  that  nearly 
one-third  was  left  undona  He  also  fails  to  find  that  what  was 
done  was  done  in  a  good  and  workmanlike  manner,  and  in  his 
opinion  says  it  was  pot  He,  however,  finds  that  as  the  plaintiff 
at  all  times  was  ready  and  willing  to  complete  the  contract  if  the 
defendant  would  pay  him  accoraing  to  its  terms,  that  he  should 
have  a  lien  for  the  amount  of  work  actuallv  performed  by  him, 
which  he  found  to  be  $332.  This  is  in  conformity  with  tne  law» 
Haden  v.  Coleman^  73  N.  Y.,  567;  Orafy.  Ownningham^  109  id., 
869;  15  St  Rep.,  524. 

This  raises  the  only  real  questions  of  law  in  this  branch  of  the 
case.  As  before  stated,  the  plaintiff  in  his  notice  of  lien  claimed 
he  had  "actually  done  said  work  on  said  premises,"  meaning  that 
he  had  done  all  the  work  required  by  his  contracts,  and  further 
claimed  that  there  remained  "  due  and  unpaid  the  sum  of  $910,'' 
bein^  the  full  contract  price  for  all  the  work.  These  statements^ 
in  view  of  the  referee's  findings,  ^re  evidently  untrue ;  all  the 
work  had  not  been  done,  and  there  was  due  on  this  contract  for 
all  the  work  done  by  him  under  it  only  $322,  instead  of  $490,  the 
contract  price.  Under  precisely  this  state  of  facts  the  supreme 
court  in  Foster  v.  Schneider,  50  Hun,  151 ;  19  St.  Rep.,  449,  held 
that,  where  the  whole  of  the  work  had  not  been  performed,  it  was 
requisite  that  the  notice  of  lien  should  state  that  fact,  and  state 
how  much  had  been  performed,  and  that  a  failure  to  conform  to 
the  statute  in  that  respect  made  the  filing  of  the  notice  invalid,  so 
that  it  created  no  lien.  This  decision  was  followed  by  this  court 
in  Close  v.  Clark,  16  Daly,  91;  30  St.  Rep.,  671;  and  the  same 
doctrine  was  announced  in  Lnscher  v.  Morris,  18  Abb.  N.  C,  67* 
We  consider  the  rule  extremely  salutary  and  useful,  in  order  that 
all  parties  may  be  apprised  of  the  true  state  of  affaira  In  the 
case  first  cited,  Daniels,  J.,  delivering  the  opinion  of  the  court,  re- 
ferring  to  the  notices  of  lien,  said :  "  They  should  have  stated  the 
extent  of  the  services  performed,  and  of  the  material  used,  and  of 
the  residue  of  the  work  remaining  to  be  performed     ♦    ♦    ♦    , 

"The  legislature  has  required  this  to  be  done  in  clear  and  direct 
language  And  it  is  one  of  the  directions  to  be  observed  by  the 
claimant  to  insure  the  creation  of  the  lien  for  the  amount  of  the 
indebtedness  upon  the  property  benefited  by  the  work  and  material. 
*  *  *  It  was  intended  in  this  manner  to  exact  a  truthful  state- 
ment of  the  facts  to  be  contained  in  the  notice,  and  that  probably 
was  intended  for  the  benefit  of  other  claimants  as  well  as  of  the 
cwner  of  the  property  and  the  truthful  information  of  the  court, 
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and  the  courts  can  no  more  dispense  with  the  observance  of  this 
requirement  in  making  and  filing  the  notice  than  they  can  with 
any  other  direction  required  to  be  observed  for  the  purpose  of 
creatine  a  lien  upon  the  property."  And  again,  "This  proceeding 
is  wholly  statutory  and  to  entitle  a  claimant  to  its  benefits  the 
directions  of  the  statute  must  be  substantially  observed ;  if  they 
are  not,  the  lien  cannot  be  secured,  and  the  court  has  no  power  or 
authority  to  sustain  the  proceeding,  for  a  substantial  compliance 
with  the  requirements  of  the  statute  is  necessary  to  confer  juris- 
diction, and  when  they  are  omitted  in  any  essential  particular,  as 
they  were  in  this  case,  the  benefit  secured  by  the  statute  cannot  be 
obtained.'*  (Citing  authoritiea)  Notwithstanding  this  clear  and 
explicit  language,  even  repeated  to  give  it  emphasis,  plaintiff's 
counsel  contends  that  the  learned  iudge  did  not  mean  what  he  says, 
for  in  that  case  he  did  not  entirely  vacate  the  lieu,  but  merely 
subordinated  it  to  the  other  liena  The  reason  for  this  is  apparent 
from  the  decision,  where  it  says  (p.  156)  "  Neither  of  the  other 
parties  affected  has  complained  of  the  conclusion  of  the  referee; 
no  change  can  be  made,  but  as  to  the  parties  appealing^  they  are 
entitled  to  be  paid  in  the  order  mentioned  by  the  referee  in  hisre- 
port,  prior  to  any  payment  being  made  to  the  respondent"  That 
IS  to  say,  those  who  did  not  complain  by  appeal  were  not  entitled 
to  reliei  at  the  general  tenn.  But  if  language  means  anything,  he 
did  decide  that  as  to  those  who  had  appealed,  the  lien  was  void. 
We,  therefore,  conclude  that  the  referee  erred  in  allowing  a  lien 
to  the  amount  of  $332  under  the  third  contract 

But  this  conclusion  raises  another  question,  and^that  is,  whether 
or  not  the  notice,  being  inoperative  to  effect  a  lien  under  the  third 
contract,  is  sufficient  to  create  a  lien  under  the  other  contracts. 
As  fur  as  we  are  aware,  this  question  has  never  been  determined. 
In  all  the  cases  before  cited,  the  notices  were  founded  upon  single 
contracts,  although  in  Foster  v.  Schneider^  supra,  separate  liens 
were  filed  upon  each  house,  and  the  court  strongly  criticised  such 
a  course.  In  this  case,  however,  there  were  lour  separate  con- 
tracts, and  but  one  notice  in  which  the  various  contracts  were  men- 
tioned. It  would  have  been  proper  to  have  filed  separate  notices 
under  each  contract ;  had  this  been  done  the  notice  actually  filed 
would  have  complied  with  the  statute  as  to  the  first,  second  and 
fourth,  and  failea  as  to  the  third.  Consequently  neither  the  owner 
nor  any  of  the  lienors  could  have  been  misled  as  to  the  performance 
of  these  contracts ;  in  fact,  as  found  by  the  referee,  it  was  correct 
as  to  them.  The  plaintiff  followed  the  better  practice  in  filing  but 
one  notice  for  all  the  liens,  and  should  not  fail  in  thi*ee  because  the 
notice  was  misleading  as  to  a  fourth.  We  think  justice  and  equity 
will  be  done  by  holding  the  notice  good  as  to  the  first,  second  and 
fourth  contracts,  and  b^  as  to  the  third.  But,  for  the  en*or  before 
pointed  out,  the  judgment  so  far  as  it  affects  plaintiff's  claim  must 
oe  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event,  unless  the  plaintiff  within  five  days  elects  to  reduce 
the  sum  awarded  him  by  $382,  as  of  the  date  of  the  entry  of  the 
judgment,  together  with  any  interest  which  may  have  been  added 
on  so  much  of  the  award  on  the  entry  of  judgment,  and  if  so  re- 
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duced,  the  juugment  as  to  the  plaintiff  should  be  affirmed,  without 
any  costs  of  this  appeal  to  either  party. 

As  to  that  branch  of  the  case  which  refers  to  the  defendants, 
Verdon  &  Knapp,  appellant  urged  the  same  defective  notice,  but 
this  we  think  was  not  sustained,  for  their  notice  did  comply  with 
the  statute,  in  that  it  stated  the  nature  and  amount  of  the  work  to 
be  performed  and  materials  to  be  furnished,  and  that  all  of  it  had 
been  done  and  furnished  except  $200  worth,  which  had  not,  and 
contained  a  detailed  statement  of  what  had  and  had  not  been 
done  or  furnished. 

These  defendants  had  the  contract  for  doing,  the  plumbing  and 

§is  fitting  in  these  buildings,  and  the  laying  of  sewer  pipes,  etc. 
ne  of  the  principal  objections  to  the  work  done  by  them  under 
this  contract  was  in  respect  to  the  way  they  had  laid  the  drain 
and  sewer  pipes,  and  that  it  was  not  done  in  a  good  and  work- 
manlike manner  nor  according  to  the  specificixtions  or  the  contract 
The  evidence  does  undoubtedly  tend  to  show  that  when  this  work 
was  done  it  exhibited  serious  defects,  which  caused  the  water  to 
back  up  and  in  certain  instances  to  overflow  the  cellar,  or  a  por- 
tion of  it  This  work  was  all  included  under  that  portion  of  the 
contract  upon  the  completion  of  which  the  first  payment  became 
due,  and  the  referee  has  found  that  the  defendants  performed  their 
work  in  accordance  with  the  plans  and  specifications,  and  that  the 
same  was  approved  by  the  board  of  health,  and  has  also  found  that 
the  work  was  approved  by  the  architect  and  a  certificate  therefor 
was  given  to  the  defendants.  It  is  true  that  ail  of  these  findings 
are  controverted  by  the  defendant-appellant,  but  we  think  that  the 
evidence,  if  not  conclusive,  was  at  least  sufficient  to  warrant  his 
findings  iu  that  respect,  and  we  will  not  disturb  them. 

The  next  important  objection  urged  against  the  work  done  by 
the  defendants,  was  the  imperfect  mannt/  in  which  the  leaders  to 
the  houses  were  put  up,  and  the  failure  to  properly  pack  the  pipes  * 
in  mineral  wool,  and  m  consequence  thereof  the  pipes  burst  or 
leaked  and  damage  was  done  to  the  building.  The  evidence 
tends  to  show  that  the  packing  of  the  pipes  in  mineral  wool  was 
not  required  by  the  defendant  Moses,  but  that  she  through  her 
agent  modified  the  contract  and  altered  the  specifications  in  such  a 
manner  that  the  defendants,  Verdon  &  Knapp,  could  not  pack  the 
pipes  with  mineral  wool,  and  that  such  non-packing  of  the  pij^es 
was  not  only  consented  to  by  the  defendant  Moses,  but  that  it  was 
through  her  own  acts  and  directions  given  by  her  agent  that  the 
dafendants,  Verdon  &  Knapp,  could  not  paclc  the  pipes  in  this 
manner ;  also  that  the  defendants,  Verdon  &  Knapp,  placed  the 
pipes  in  position  in  accordance  with  the  modifications  of  the  con- 
tract, and  that  the  bursting  and  consequent  leakage  was  not 
caused  by  any  negligent  or  unskilful  workmansliip  on  their  part, 
but  in  consequence  of  the  unfinished  condition  of  the  houses  and 
because  they  were  not  properlv  taken  care  of  by  the  defendant 
Moses.  The  referee  has  found  that  all  the  work  was  done  in  a 
skilful  and  workmanlike  manner,  and  that  the  reason  for  the  non- 
performance of  certain  of  the  work  was  because  the  defendant 
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Moses  did  not  furnish  the  material  which  she  by  the  contract  was 
to  have  furnished  and  also  by  reason  of  her  non-payment  of  the 
instalments  as  they  fell  due. 

The  appellant  contends  that  she  was  justified  in  not  making  the 
second  and  third  payment  because  of  the  refusal  of  the  architect 
to  give  the  proper  certificatea  But  the  referee  has  found,  and  we 
think  upon  sufficient  evidence,  that  the  defendant  Moses,  through 
her  agent,  waived  the  certificate  as  to  these  payments ;  and  from 
the  evidence  of  the  architect  it  seems  to  us  that  his  objection  to 
the  giving  of  the  second  certificate  was  for  trifling  matters,  the 
performance  of  which,  as  before  stated,  the  defendant  Moses 
waived.  The  non-payment  of  the  second  instalment  according 
to  the  terms  of  the  contract  relieved  him  from  going  on  with  the 
work  contemplated  under  the  third  payment,  and  the  referee 
properly  found  the  amount  of  work  which  he  had  actually  done 
under  that  part  of  the  contract  Haden  v.  Coleman;  wvf  \. 
Ounninghantf  supra. 

We  therefore  think  there  is  no  error  in  regard  to  his  conclu- 
sions as  to  the  claim  of  Verdon  &  Knapp,  and  that  the  judg- 
ment as  to  them  should  be  affirmed,  witn  coats  to  the  respond- 
ents. 

BiscHOFF  and  Pryor,  JJ.,  concur. 


William  P.  Hawes,  App'lt,  v.  Charles  G.  Dobbs  d  al, 

Besp'ta 

{Ifew  Tork  Common  PUoi,  General  Term,  FOed  Mar^h  7,  lS9t.) 

1.  Tbial— Equmr— JuKT. 

Where  a  complaint  sets  forth  merely  an  equitable  cause  of  action  and 
asks  for  equitable  relief  only  agidnst  several  defendants,  and  the  court  has 
found  no  ground  for  equitaole  relief,  but  that  plaintiff  is  entitled  to  dam- 
ages at  law  against  one  defendant,  it  is  proper  to  refuse  to  submit  the  case 
to  the  jury  and  to  dismiss  the  complaint. 

1  Bamb. 

'  In  such  case,  the  rule  that  where  the  court  has  once  acquired  equitable 
Jurisdiction  it  will  proceed  and  grant  relief  for  purposes  of  account  or 
otherwise,  has  no  application. 

Appeal  from  a  judgment  entered  upon  a  decision  rendered  at 
the  canity  term  of  this  court  dismissing  the  complaint 

Oilberi  K  Hawes  and  Flamen  B.  Candler ,  for  app'lt ;  John  R 
V,  Arnold,  for  resp'ts. 

BooKSTAVER,  J. — This  action  was  brought  in  equity  to  have  a 
certain  agreement  between  Gilbert  R  Hawes,  plaintiffs  assignor, 
and  Charles  Q-.  Dobbs,  one  of  the  defendants,  adjudged  binding 
on  one  Herman  A.  Bergman,  another  defendant ;  to  have  a  deed 
from  William  H  Niebunr,  who  was  not  a  party  to  the  action,  to 
Agnes  E.  Dobbs,  another  defendant,  declared  to  l>e  solely  for  tlie 
benefit  of  Charles  G.  Dobbs ;  for  a  judgment  declaring  that  the 
interest  of  Charles  G.  Dobbs  as  mortgagee  of  the  premises  men- 
tioned in  the  complaint  was  merged  into  that  of  owner  of  an  un- 
divided three-fourths  of  such  premises ;  to  adjudge  that  the  liens 
of  plaintiffs  deed  and  mortgage  on  the  said  premises  were  superior 
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in  equity  to  the  rights  of  any  of  the  defendants  in  the  premised ; 
and  also  for  a  judgment  declaring  that  the  plaintiff  was  the  owner 
of  an  undivided  one-fourth  part  of  those  premises  and  that  he  had 
a  valid  lien  on  a  portion  of  the  premises  to  the  extent  of  $5,6C0 
and  interest  The  complaint  also  contained  a  general  prayer  for 
sucIl  other  or  further  relief  as  to  the  court  might  seem  just  and 
equitabla 

From  the  evidence  and  the  findings  of  the  court  it  appears  that 
the  premises  in  question  were  conveyed  by  the  defendant  Charles 
G.  Dobte  to  William  H.  Niebuhr  on  or  about  the  28th  June, 
1887,  and  at  the  same  time  what  is  known  as  a  builder's  loan  con- 
tract was  executed  between  the  parties;  and  that  on  the  5th  Octo- 
ber of  the  same  year  Niebuhr  conveyed  to  Gilbert  R  Hawes, 
plaintiff*s  assignor,  one  undivided  fourth  part  of  the  premises,  and 
that  the  consideration  for  such  deed  was  moneys  advanced  to  Nie- 
buhr by  Gilbert  R.  Hawes,  to  be  used  upon  the  erection  of  the  build- 
ings on  the  premises  in  question  under  an  agreement  and  under- 
standing between  Charles  G.  Dobbs  and  Niebuhr  and  Gilbert  R 
Hawes,  whereby  Dobbs  undertook  and  agreed  to  protect  and  se- 
cure to  Hawes  his  said  interest  in  the  premises;  and  that  on  or 
prior  to  the  18th  day  of  January,  1888,  a  further  agreement  was 
entered  into  between  Hawes  anS  Dobbs  to  the  effect  that  if  said 
Hawes  would  advance  certain  moneys  to  Niebuhr,  the  then  owner 
of  the  premises,  he,  Dobbs,  would  protect  Hawes  therein,  and  that 
uo  foreclosure  should  be  had  of  any  mortgage  held  or 
controlled  by  Dobbs  which  would  affect  such  interest,  and 
that  the  moneys  advanced  by  Hawes  were  advanced  on 
the  faith  of  such  agreement;  that  for  the  moneys  so 
advanced,  amounting  tg  $5,500,  Hawes  took  a  mortgage  from 
Niebuhr  on  the  premises  in  question  as  security.  It  also  appears 
in  the  findings  that  there  was  in  the  fall  of  1887,  a  first  mortgage 
of  $20,000,  a  second  mortgage  of  $5,000,  a  third  mortgage  of 
$14,000,  a  fourth  mortgage  of  $46,000,  and  a  fifth  mortgage  of 
$45,000  on  the  premises.  The  two  latter  mortgages  were  held  by 
the  defendant  Charles  G.  Dobbs,  the  first  of  the  two  having  been 
executed  by  Niebuhr  to  him  upon  his  conveyance  of  the  premises 
to  the  former,  to  secure  a  part  of  the  purchase  money,  ana  the  last 
mortgage  having  been  given  bv  the  same  mortgagor  to  the  same 
mortgagee  to  secure  the  building  loan  before  referred  to.  The 
court  a&o  found  that  the  interests  acquired  by  Hawes  by  the  deed 
and  mortgage  before  stated  were  assigned  by  him  to  the  plaintiff. 
Both  this  deed  and  mortgage  contained  clauses  making  the  several 
instruments  and  the  interests  thereby  conveyed  subject  to  the  five 
mortgages  first  above  referred  to,  as  well  as  to  all  advances  there- 
tofore made  or  thereafter  to  be  made  on  the  premises  by  Dobbs. 
On  November  2,  1887,  the  third  mortgage  of  $14,000  was  assigned 
^y  the  then  holder  thereof  to  Sarah  E.  Dobbs,  the  mother  of 
dharles  G.  Dobbs.  In  March,  1888,  an  action  was  brought  in  this 
court  by  said  Sarah  K  Dobbs  to  foreclose  said  last  mentioned 
mortgage,  to  which  action  the  plaintiff  and  his  assignor  as  well  as 
the  defendant  Charles  G.  Dobbs  and  William  H.  Niebuhr  were 
made  parties  defendant.      The  two  former  duly  appeared  in  the 
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actioUf  and  the  plaintiff  in  this  action,  as  well  as  Niebuhr,  int^- 
posed  answers  to  the  complaint  Judgment  was,  after  a  trial  in 
which  the  plaintiff  and  his  assignor  as  well  as  Niebuhr  attended 
and  took  part,  entered  in  June,  1888,  for  a  foreclosure  of  the 
$14,000  mortgage,  and  directing  the  sale  of  the  mortgaged  premises 
under  the  direction  of  a  referee  appointed  for  that  purpose.  Under 
^this  judgment  a  sale  took  place  in  October,  1889,  conducted  by 
the  referee,  and  the  defendant  Agnes  E.  Dobbs,  by  Charles  G. 
Dobbs,    purchased    the    mortgaged  premises  on  that  sale   for 

t 87,817. 78,  and  thereafter  assigned  her  bid  and  purchase  to  the 
efendant  Herman  A,  Bergman,  to  whom  the  referee  on  November 
8,  1889,  delivered  a  deed  uoon  receiving  the  purchase  price,  which 
was  on  the  same  day  recorded  in  the  proper  oflBce.  The  court 
has  also  found  that  at  the  time  of  the  commencement  of  this 
action,  which  was  subsequent  to  all  of  the  before  mentioned 
ti'ansactions,  Bergman  was  the  owner  of  the  whole  premises. 

Hence  it  appears  that  neither  at  the  time  that  the  agreements 
claimed  by  plaintiff  to  have  been  made  between  his  assignor  and 
the  defendant  Charles  G.  Dobbs,  nor  at  any  time  since,  was  the 
said  Charles  G.  Dobbs  the  owner  of  the  premises  described  in 
the  complaint,  or  of  any  part  of  them.  The  court  refused  to  find 
that  there  was  any  conspiracy  between  the  parties  defendant,  or 
that  the  defendant  Charles  G.  Dobbs  or  the  defendant  Agnes  E. 
Dobbs  had  at  the  commencement  of  this  action  or  at  any  time 
thereafter,  any  right,  title  or  interest  in  the  premises  in  the  com- 
plnint  mentioned 

This  being  so,  this  court  could  not  impress  upon  the  premiaes 
any  lien  in  mvor  of  the  plaintiff  by  reason  of  any  breacn  of  the 
agreement  or  other  transaction  between  plaintiff's  assizor  and 
Onarles  G.  Dobbs,  who,  the  court  found,  Imd  no  ownership  in  the 
premises  at  the  time  of  the  commencement  of  this  action  or  at  any 
time  thereafter.  Besides  this,  there  was  no  evidence  whatever, 
nor  was  the  court  requested  to  find,  that  the  defendants  Agnes 
B.  Dobbs  and  Herman  A.  Bergman,  or  either  of  them,  had  any 
knowledge  of  the  alleged  agreements  between  Charles  G.  Dobbs 
and  the  plaintiff's  assignor. 

It  thus  appears  that  the  plaintiff  wholly  failed  to  make  out  any 
case  for  equitable  relief,  notwithstanding  the  court  has  found  on 
the  evidence  submitted  to  it  that  there  was  a  breach  of  the  agree- 
ment between  Hawes  and  Dobba  It  seems  to  us,  therefore,  that 
his  remedy  would  be  by  an  action  at  law,  where  if  he  proves  to 
the  satisfaction  of  a  jury  there  was  a  breach  of  the  contracts 
alleged  by  him  and  he  suffered  thereby,  he  may  recover  damage 
therefor. 

Where  a  complaint  sets  forth  merely  a  cause  of  action  in  equitj 
and  equitable  relief  only  is  asked  for,  as  was  done  in  this  case, 
even  it  the  proof  shows  a  right  to  a  legal  remedy,  the  plaintiff  can- 
not obtain  it  in  that  action.  And  so  where  a  complaint  is  drawn 
only  as  in  a  common  law  action,  equitable  relief  cannot  be  granted 
to  the  plaintiff  in  that  action.  The  clear  distinction  between 
equitable  and  Iqgal  causes  of  action,  and  the  remedies  appropriate 
to  them,  still  exists,  and  a  recovery  must  be  had  secundum  dUegaia 
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€t  probata.  This  has  been  stated  in  many  reported  cases,  among 
them  being  Hey  wood  v.  Buffalo^  14  K  Y.,  540;  Bradley  v. 
Aldrich,  40  id.,  504 ;  Mann  v.  Fairchild,  2  Keyes,  111 ;  Peters  v. 
Behplaine,  49  N.  Y.,  362 ;  (?raAam  v.  Bead,  57  id.,  681 ;  Stevens 
V.  i/ayor,  efc.,  84  id.,  296;'  OouM  v.  Cayuga  Nad  Bk,  86  id,  88; 
Phelps  V.  J/ayor,  25  Abb.  N.  C,  156 ;  Arnold  et  al  v.  An^ell^  62 
N.  y .,  508 ;  the  latter  case  we  think  decisive  of  this  question. 

But  the  appellant  contends  that  if  the  court  could  not  grant  * 
equitable  relief,  it  should  have  awarded  legal  relief  in  a  f)ersonal 
judgment  for  damages  to  be  assessed  by  a  jury  or  otherwise,  and 
that  the  court  having  once  acquired  jurisdiction  and  entertained 
the  case,  it  was  error  to  dismiss  the  complaint  on  the  ground  that 
the  plaintiff  is  not  entitled  to  equitable  relief ;  and  in  support  of 
this  contention  cites  various  authorities.  But  we  think  the  autho- 
rities before  cited  fully  sustain  the  learned  court  in  arriving  at  the 
conclusion  it  did  in  respect  thereta  It  is  quite  true  that  where  a 
complaint  states  facts  which,  if  proven,  would  entitle  the  plaintiff 
to  either  equitable  relief  or  a  l^al  remedy,  the  averments  of  the 
complaint  being  broad  eaough,  and  the  demand  for  judgment 
being  appropriate,  the  actbn  will  be  presented  in  a  douole  aspect 
to  the  couil;,  and  the  court  will  retain  it,  and  upon  denying  equi- 
table relief  will  allow  the  parties  on  the  pleadings  as  uiey  stand 
to  test  their  legal  rights  in  a  proper  way.  Stemherger  v.  JfcOovem, 
56  N.  Y,  12 ;  Sseley  v.  N.  t  Nat  Ex.  Bh,  8  Daly,  405;  aff'd  78 
N.  Y,  608;  OogsweUy.  N.Y.,  N.  K  &  K  R  R  G).,  105  id,  819; 
7  St  Rep.,  203.  But  that  is  not  true  of  either  the  complaint  or 
the  prayer  for  judgment  in  this  case.  There  are  no  allegations  of 
damage ;  there  is  no  prayer  for  a  money  judgment 

It  is  also  true  that  there  are  other  cases  in  which  where  for  any 
cause,  by  reason  of  anything  that  has  taken  place  after  the  com- 
mencement of  an  action  in  equity,  the  equitable  relief  prayed  for 
cannot  be  granted,  that  the  court  will  proceed  to  award  such 
money  judgment  as  may  be  proper  compensation  for  the  injury 
dona  But  that  is  not  this  case,  for  the  complaint  is  founded 
upon  breaches  of  an  agreement  which  took  place  before  this  action 
was  commenced,  and  the  action  was  commenced  in  consequence 
of  such  breachea  And  quite  likely  the  court  could  in  this  case 
have  awarded  a  money  judgment  had  it  found  that  the  defendants 
Agnes  Dobbs  and  Bergman  knew  of  the  agj-eement  between 
Hawes  and  Charles  G.  Dobbs,  or  that  he  had  any  interest  in  the 
premises  in  question  either  directly  or  held  in  trust  for  him  by 
either  of  the  other  defendants.     But  this  the  court  refused  to  da 

This  case  is  not  like  those  cited  by  appellant's  counsel  where  it 
has  been  held  that  where  the  court  once  obtains  jurisdiction  it 
will  proceed  and  grant  relief  for  the  purposes  of  account  or  other- 
wise, because  the  complaint  presented  a  purely  equitable  cause  of 
action,  and  on  the  trial  the  plaintiff  utterly  failed  to  prove  his 
cause  in  equity.  This  being  so,  as  well  might  a  court  of  equity 
be  compelled  to  try  an  action  upon  a  promissory  note  provided 
the  complaint  was  so  framed  as  to  present  a  case  for  equitable  re- 
lief when  in  reality  there  was  nona  Nor  in  such  a  case  can  it  be 
^necessary  for  the  defendants  to  plead  that  a  court  of  equity  has 
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no  jurisdiction  of  the  cause  of  action,  because  the  complaint  pre-^ 
senuj  a  cause  for  exjuitj^  and  nothing  else. 

Inasmuch  as  this  action  could  not  be  sustained  in  equity,  it  waff 
no  error  in  the  court  below  to  deny  the  motion  of  the  plamtiflf  for 
permission  to  go  to  a  jury  on  issues  framed  We  have  examined 
the  various  alleged  errors  of  the  court  in  the  finding  which  it 
made  in  favor  of  the  defendants,  and  the  refusal  to  find  other  re- 
quests by  the  plaintiff,  and  we  think  that  his  conclusions  upon 
tne  evidence  offered  fully  justified  the  findings  of  fact  made  by 
him  and  the  conclusion  of  law  to  which  he  came. 

The  judgment  should  therefore  be  affirmed,  with  costa 

Daly,  CL  J.,  and  Pryor,  J.,  concur. 


Amanda  Palmeri,  Resp't,  v.  The  Manhattak  Railway  Co^ 

Applf 

{ChuH  qf  AppMU,  FOed  Ma^  S.  1899.) 

1.  Master  and  aEBTAirr— SsRVAirr'B  tobtb. 

Plaintiff  purchased  a  ticket  of  defendant's  agent  and  paated  through  to 
take  the  cars  after  some  altercation  ahont  the  amount  of  the  change.  The 
ticket  agent  immediately  afterwards  came  out  upon  the  platform  of  the 
station,  charged  her  with  having  given  him  a  counterfeit  piece  of  monej^ 
and  demanded  another  quarter  in  place  of  the  one  given  her.  8he  re- 
fusing to  comply  with  his  demands  he  called  her  a  counterfeiter  and  a 
common  prostitute,  placed  his  hand  on  her  and  told  her  not  to  i^  imtil 
he  had  procured  a  policeman  to  arrest  and  search  him.  He  detained  her 
for  a  whUe,  but  let  her  go  as  he  failed  to  get  an  officer.  Hdd^  that  de- 
fendant  was  liable,  as  the  ticket  agent  was  acting  within  the  scope  of  hia 
employment  in  doing  the  acts  complained  of. 

d.  8AM»—£vn>KNCE— Habitual  lftigaht. 

In  such  case  an  offer  by  defendant  to  prove  that  plaintiff  was  a  habitual 
litigant  is  inadmissible,  as  it  had  nothing  to  do  with  the  case. 

Appeal  from  judmient  of  the  supreme  court,  general  term,, 
second  department,  affirming  judgment  for  plaintiff,  entered  upon 
a  verdict  of  a  jury. 

Brainard  Tolles^  for  applt;  James  D,  BeUy  for  resp't 

Gray,  J. — Quite  recently  we  had  occasion  to  consider  a  case 
where  the  ticket  agent  of  a  railroad  company  directed  the  arrest 
by  police  officers  of  a  person  in  the  railroad  station  whom  he 
suspected  of  being  a  counterfeiter,  and  the  company  was  thereafter 
sued  for  false  imprisonment.  In  that  case  the  facts  were  briefly 
stated  that  the  ticket  agent  had  been  notified  by  the  police  autho^ 
rities  to  watch  for  men  of  a  certain  description  suspected  of  pass- 
ing counterfeit  bills.  Upon  a  certain  occasion  two  men  came  into 
the  station  and  one  of  them  tendered  a  bill  in  payment  for  tickets. 
The  agent  suspected  them  of  being  the  counterfeiters  wanted  by 
the  police  and  thought  the  bill  looked  "  queer,"  but,  nevertheless, 
took  it  and  gave  back  the  change  with  the  tickets,  saying  noUiinff 
to  them.  He  then  sent  for  a  police  officer,  to  whom  hepointed 
out  the  men,  who  were  there  on  the  station  platform.  The  bill 
was  subsequently  pronounced  to  be  genuine  and  the  man  wap 

1  Affirming  80  St.  Rep.,  28. 
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tliscliarged  We  held  that  the  comjjanj  was  not  responsible  in 
damages,  because  the  a^ent  was  not,  in  what  he  did,  acting  within 
the  scope  and  line  of  his  dut^.  His  acts  were  not  such  as  could 
be  deemed  to  be  performed  in  the  course  of  his  employment,  or 
«uch  as  were  demanded  for  the  protection  of  his  employer's  in- 
terest ;  but  rather  those  of  a  citizen  desirous  of  aiding  the  police  in 
the  detection  and  arrest  of  persons  suspected  of  being  engaged  in 
the  commission  of  a  crime.  His  duty,  as  the  particular  agent  of 
the  company,  was  to  have  refused  to  accept  and  change  the  bill 
tendered  in  payment  for  passage  tickets  if  he  supposed  it  was  not 
genuine;  and  when  he  did  accept  it,  his  only  purpose  could  have 
been  to  further  the  efforts  of  the  police  authonties  by  such  a  step, 
and  could  not  possibly  be  considered  as  something  which  his 
employers  or  his  employment  required  of  him.  I  refer  to  the  case 
of  Mulligan  v.  New  York  Jc  Bochaxoay  Beach  Railway  Oo.^  42  St 
Eep.,  83. 

In  the  present  case,  however,  the  acts  of  the  ticket  agent  were 
of  a  different  character. 

The  plaintiff  purchased  a  ticket  of  the  agent  at  the  elevated 
railroad  station,  and  passed  through  to  take  the  cars;  after  some 
Altercation  about  the  amoiint  of  the  changa  The  ticket  agent, 
immediately  afterwards,  came  out  upon  the  platform  of  the  station, 
charged  her  with  having  given  him  a  counterfeit  piece  of  money, 
and  demanded  another  quarter  in  place  of  the  one  given  him. 
She  insisted  upon  her  money  being  genuine  and  ref  u^  to  give 
another  quarter,  or  to  hand  back  the  change.  He  became  angry  and 
called  her  a  counterfeiter  and  a  common  prostitute.  He  placed 
his  hand  upon  her  and  told  her  not  to  stir  until  he  had  procured 
a  policeman  to  arrest  and  to  search  her.  He  detained  her  in  the 
station  for  a-while,  but  let  her  go  when  he  failed  to  get  an  officer. 
This  action  was  then  brought  to  recover  damages ;  because  of  in- 
jury sustained  from  the  unlawful  imprisonment,  or  the  restraint 
imposed  upon  the  plaintiff*s  person,  accompanied  by  the  slanderous 
words  publicly  spoken  concerning  her.  The  jury  believed  her 
story  and  the  juagment  which  she  has  recovered  the  appellant 
seeks  to  avoid  principally  upon  the  ground  that  the  ticket  agent 
was  acting  outside  of  the  scope  of  his  employment  in  doing  the 
acts  complained  ol  The  appeal  must  fail.  This  is  not  like  the 
Mulligan  case.  Here  the  agent  was  acting  for  his  employers  and 
with  no  other  conceivable  motive ;  losing  his  temper  and  iniuring 
and  insulting  the  plaintiff  upon  the  occasion.  He  believea  that 
plaintiff  had  passed  a  counterfeit  piece  of  money  upon  him  and 
thus  had  obtained  a  passage  ticket  and  good  money  in  change. 
What  he  did  was  in  the  endeavor  to  protect  and  to  recover  his 
employer's  property  and  if,  in  his  conduct,  he  committed  an  error, 
which  was  accompanied  by  insulting  language  and  the  detention 
-of  the  person,  the  defendant  as  his  employer  is  legally  responsible 
•in  an  action  for  damages  for  the  injury.  For  ^1  the  acts  of  a 
servant  or  agent  which  are  done  in  the  prosecution  of  the  business 
entrusted  to  him  the  carrier  becomes  civilly  liable,  if  its  passengers 
or  strangers  receive  injury  therefrom.  The  good  faith  and  motives  of 
the  servant  are  not  a  defense,  if  the  act  was  unlawful  Once  the  rela- 
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tion  of  carrier  and  passenger  entered  upon,  the  carrier  is  answerable- 
for  all  consequences  to  the  passenger  of  the  willful  misconduct  or 
negligence  of  the  persons  employed  by  it  in  the  execution  of  the 
contract  whiqh  it  nas  undertaken  toward  the  passenger.  This-is 
'a  reasonable  and  necessary  rule,  which  has  been  upheld  bv  this 
court  in  many  cases,  of  which  Weed  v.  Pan,  R  Co.^  17  N.  Y.,. 
362;  Hamilton  v.  Third  Ave.  R  R  Co.,  53  id.,  25;  Steioart  v.  B. 
&  a  R  R  Co.,  90  id,,  588,  and  DwiiielU  y.  N.  Y.C.JcKRR 
R  Co.,  120  id.,  117;  30  St.  Rep.,  578,  are  sufficient  instancea 

What  materially  distinguishes  the  present  from  the  MuUigan 
case  is  that  there  the  servant  of  the  company  was  not  acting  for 
the  protection  of  the  company's  interests,  but  went  quite  outside 
of  tne  line  of  his  duty  to  perform  a  supposed  service  to  the  com- 
munity, by  procuring  the  arrest  of  criminals  whom  he  knew  the 
authorities  were  endeavoring  to  apprehend.  That  did  not  enter 
into  the  transaction  of  his  employer's  business;  whereas,  here  the 
ticket  agent  clearly  was  engaged  about  the  company's  affairs ;  but^ 
in  the  belief  of  the  jury,  unlawfully  detamed  the  plaintiff 
and  insulted  her  by  slandering  her  character.  It  is  needless 
to  consider  the  case  of  Mali  v.  Lord,  39  N.  Y.,  881,  so  much  rep- 
lied upon  by  the  appellant  There  is  no  parallel  between  the  case 
of  a  clerk  in  a  store,  who  has  a  person  arrested  and  searched  upon 
suspicion  of  a  theft,  and  whose  general  employment  could  not 
warrant  such  an  act,  and  the  present  case  of  an  agent,  who  is 
considered  to  be  invested  by  the  carrier  with  a  discretion  and  a 
duty  in  matters  of  his  employment,  from  which  an  authority  is 
inferable  to  do  whatever  is  necessary  about  it  Though  injury 
and  insult  are  acts  in  departure  from  the  authority  conferred  or 
implied,  nevertheless,  as  they  occur  in  the  course  of  the  employ- 
ment, the  master  becomes  responsible  for  the  wrong  committed. 
Judge  Andrews,  in  Rounds  v.  D.,  L.  d:  W.  R  R  Co.,  64  N.  Y.^ 
129,  points  o^it  the  distinguishing  principle  of  these  cases  and  ree- 
fers to  Mali  V.  Lord  in  the  course  of  his  opinion. 

The  offer  by  defendant,  upon  plaintiff's  cross-examination,  to* 
show  that  she  was  a  habitual  litigant,  was  properly  excluded. 
It   had  nothing   to  do  with  the  issue,  and,  if  true,  would  not 
prove  her  unworthy  of  belief ;  any  more  than  it  would  follow^, 
from  her  admission  of  its  truth,  that  the  litigations  which  such  a 
tendency  had  encouraged    were  not  upon  meritorious  grounds. 
The  testimony  of  the  witness  Murphy,  a  bystander  upon  the  occa- 
sion, as  to  the  ticket  agent's  conversation  with  him,  I  think  was 
admissible  as  occurring  simultaneously  and  as  illustrating  sonie- 
what  the  transaction,  but,  even  if  questionable,  the  defendant  ap- 
pears to  have  objected  to  the  testimony  after  it  was  in,  and  oo- 
tained  no  ruling  by  motion  to  strike  out     When,  subsequently, 
upon  it  appearing  to  the  court  that  the  plaintiff  did  not  hear  the 
conversation,  an  objection  to  the  testimony  continuing  was  con-r 
sidered  proper  by  the  judge,  and  was  at  once  sustained. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Digitized  by  VjOOQIC 


Ct  App.]  Tauziede  ei  al  v,  Jumel  et  al  897 

Jean  Albert  Tauzikde  et  al,  App'lts,  v.  Francois  Henrt 
Jumel  et  at,  Resp'ta' 

(Court  of  Appeals,  Filed  May  3,  189i.) 

Bb8  adjudicata— Purchaseb  pendente  lite. 

This  action  was  brought  for  the  purpose  of  flxine  the  rights  of  the  par* 
ties  in  respect  to  certain  property  held  in  trust  by  defendant  E.  and  for  a 
sale  of  the  same  and  a  division  of  the  proceeds  among  the  parties.  One 
Chester  had  previously  brought  an  action  against  Tauziede  and  the  other 
defendants  for  the  same  relief,  in  which,  the  parties  being  the  same  as  this^ 
except  the  plaintiff  Holt,  an  interlocutory  judgment  Was  entered  direcl- 
ing  the  sale  of  the  real  estate,  which  was  made  for  $340,000,  and  on  the 
final  judgment  it  was  held  that  the  interests  of  the  parties  should  be  com- 
puted on  that  basis.  HHd,  that  the  decision  made  in  that  action  as  to  the 
basis  of  computation  should  control  the  decision  of  this  as  to  Holt,  one  of 
the  assignees,  though  not  a  party  to  the  former  action. 

• 
Appeal  from  judgment  of  the  supreme  court,  general  term, 
first  department,  affirming  judgment  for  defendant  entered  upon, 
decision  after  trial  at  special  term. 

John  J.  Macklin^  for  appUts;  Edward  Winslow  Paige,  for 
resp'ts. 

Earl,  Ch.  J. — In  the  action  brought  by  Chester  against  Fran* 
cots  Henri/  Jwnel  and  others^  125  N.  Y.,  237 ;  35  St  Rep.,  4,  one 
of  the  principal  questions  was  whether  the  percentages  and  in- 
terests of  De  Ohambrun  and  these  respondents  claiming  under 
him  should  be  computed  on  the  basis  $152,525.43,  or  of  $340,000, 
and  it  was  held  that  they  were  to  be  computed  upon  the  latter 
sura.  That  action  was  commenced  before  this,  and  all  the 
parties  to  this  action  were  parties  to  that  except  the  plaintiflE  Holt 
Subsequently  to  the  commencement  of  that  action  Holt  took  con- 
vej^ances  of  interests  in  the  property  in  controversy  from  the 
plaintiff  Tauziede  and  the  defendant  Tauziede,  and  thereafter  he 
commenced  this  action,  wherein  he  prayed  judgment  that  the  de- 
fendant Elliott  be  directed  to  sell  the  real  estate  held  by  him  in 
trust  and  that  the  proceeds  of  the  sale  be  divided  among  the  par- 
ties to  the  action  according  to  their  respective  interests.  In  that 
action  there  was  an  interlocutory  judgment  directing  a  sale  of  the 
real  estate,  and  in  pursuance  of  that  judgment  he  sold  the  real 
estate  for  $340,000.  Upon  the  final  trial  of  the  action,  it  was 
held,  following  the  decision  in  the  Chester  case,  that  the  interests 
of  these  respondents  should  be  computed  upon  the  basis  of 
$340,000.  Upon  this  appeal  the  sole  complaint  of  the  plain ti  fife 
is  that  the  computation  of  the  interests  were  made  upon  an  er- 
roneous basis,  and  that  it  should  have  been  made  upon  the  basis 
of  $162,525.43.  As  it  does  not  appear  that  the  complaint  in  the 
Chester  action  had  been  filed  at  the  time  of  the  conveyances  to 
Holt  the  lis  pendens  in  that  action  was  inoperative  as  notice  to 
him  of  the  pendency  of  that  action,  and  therefore  the  judgment 
in  that  action  does  not  estop  and  bind  him  as  if  he  were  a  partjr 

1  Affirming  89  St.  Rep.,  836. 
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thereto.  Bat  the  judgment  in  that  action  binds  all  the  persons 
who  were  parties  thereto  including  the  plaintiff  Tauzieda 

We  are  also  of  the  opinion  that  the  decision  made  in  that 
action  should  as  authority  control  the  decision  of  this  as  to  Holt 
That  decision  upon  the  question  referred  to  was  based  upon  the 
wrrtten  agreements  between  the  parties  and  their  relations  to  each 
other  ana  to  the  property,  and  taking  all  those  matters  into  con- 
sideration, the  court  m  that  action  reached  the  conclusion  that  the 
sum  of  $840,000  was  to  be  taken  as  the  basis  of  the  computation 
of  the  interests  of  the  partiea  Here  the  same  undisputed  facts 
were  before  the  court  in  this  action,  and  it  cannot  be  said  now 
that  there  was  error  in  reaching  the  same  conclusioa  It  is  not 
of  much  importance  what  the  precise  all^ations  in  the  pleadii^ 
in  those  actions  were,  or  what  particular  name  was  given  to  me 
interests  of  these  parties  in  the  real  estate  and  the  proceeds  thereof 
to  be  divided.  The  undisputed  facts  are  before  the  court,  and 
upon  them  in  this,  as  in  the  prior  action,  the  rights  of  the  parties 
must  be  determined.  We  cannot  yield  to  the  contention  of  the 
plaintiffs  in  this  action  without  overruling  our  prior  decision  upon 
Bubstantially  the  same  facts,  and  we  are  not  disposed  to  do  tnat, 
and  see  no  reason  to  do  it 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Patrick  Cudahy  et  al,  Applts,  v.  Clark  D.  BHmxHARTy 
Shenff,  Resp*t' 

{Ckntrt  qf  Appeals,  FUsd  May  3,1892,) 

1.  Appbal— Rbyebsal. 

Where  the  reyensal  of  a  judgment  is  on  questions  of  law  onlj,  it  It  In* 
cumbent  on  the  respondent  in  order  to  sustain  the  order  to  point  out  some 
ruling  and  exception  taken  on  the  trial  which  was  erroneous,  and  where 
the  findings  of  the  trial  court  justified  the  judgment,  this  court  cannot  go 
outside  of  such  findings  in  search  of  other  facts  which,  if  thej  had  been 
founds  would  hare  required  a  different  result,  especially  where  none  of 
the  facts  upon  which  the  general  term  proceeded  were  unoontroverted. 

8.  Attachment— Refusal  to  iNDEHinFT  shbbiff. 

Where  there  are  several  attaching  creditors  of  the  same  properly,  the 
title  to  which  is  in  dispute,  and  on  demand  some  gire  indemnity  to  the 
sh'Tiff  and  others  refuse  to  do  so.  the  latter  will  be  precluded  from  claim- 
Id^  the  avails  of  the  attached  property,  though  thcor  attachment  may  be 
pnor  to  that  of  those  who  give  indemnity. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
second  department,  reversing  judgment  in  favor  of  plaintiff  ren- 
dered upon  a  trial  by  the  court  without  a  jurv. 

John  J,  Macklin,  for  applts ;  Charles  Putzel,  for  resp't 

Andrews,  J. — The  order  of  the  general  term  is  general,  and  as 
it  does  not  state  that  the  reversal  was  upon  the  mcts,  the  only 
question  we  can  consider  is  whether  upon  an^  question  of  law 
presented  by  any  exception  the  reversal  was  justified. 

It  appears  from  the  opinion  that  the  general  term  proceeded 
upon  three  grounds :  (1)  that  title  to  the  attached  propOTty  was 

«  Revershig  89  St.  Rep.,  860. 
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not  shown  to  have  beea  in  Bani  &  Turner,  the  defendants  in  the 
attachment ;  (2)  that  the  sheriff  demanded  of  the  plaintiffs  a  bond 
of  indemnity  against  the  seizure  of  the  property,  which  was  re- 
fused, and  (3^  that  the  bond  given  by  the  plaintiffs  was  only  in- 
tended to  indemnify  the  defendant  against  the  seizure  of  certain, 
property  not  found. 

The  difficulty  in  the  way  of  maintaining  the  reversal,  or  of  ex- 
amining here  the  questions  upon  which  the  reversal  proceeded  lies 
in  the  circumstance  that  the  facts  upon  which  these  questions- 
depend  were  not  found,  nor  was  any  request  made  to  find  them^ 
and  there  is  no  exception  to  any  ruling  upon  either  of  the  ques- 
tions upon  which  the  reversal  was  founded.  The  general  term 
could  reverse  on  the  facts  in  the  absence  of  any  exception 
Boberts  v.  Tobias,  120  N.  Y.,  1 ;  30  St.  Rep.,  189.  If  the  order  of 
reversal  had  stated  that  the  reversal  was  on  the  facts,  it  would 
then  become  the  duty  of  the  court  to  ascertain  from  the  record 
whether  there  was  any  evidence  to  sustain  the  conclusion  of  the 
general  term. 

But  as  the  record  stands,  inaporting  conclusively  for  the  purpose 
of  review  here  that  the  reversal  was  on  questions  of  law  only, 
it  is  incumbent  on  the  respondent  in  order  to  sustain  the  order  to 
point  out  some  ruling  and  exception  taken  on  the  trial  which 
was  erroneoua  No  such  ruling  or  exception  appears.  Upon  the 
findings  of  the  trial  court,  which  do  not  touch  the  questions  raised 
by  the  general  term,  the  judgment  awarding  damages  to  the  plain- 
tiffs was  justified,  and  we  cannot  go  outside  of  such  finding  in 
search  of  other  facts,  which  if  the^  had  been  found  would  nave 
required  a  different  result,  especially  as  none  of  the  facts  upon 
which  the  general  term  proceeded  can  be  said  to  have  Ineen 
uncontroverted. 

No  other  course  is  open  to  us,  therefore,  except  to  reverse  the 
order  of  reversal 

But  the  plaintiffs  claim  that  a  larger  judgment  should  have  been 
awarded  them  than  was  given  by  the  trial  judge,  and  that  this^ 
court  should  correct  the  error  in  that  respect  But  in  this  conten- 
tion the  plaintiffs  encounter  the  difficulty  that  the  general  term 
had  power  to  reverse  or  affirm  on  the  facts,  and  it  reversed  the 
order  on  the  defendant's  appeal  and  held  that  the  plaintiffs  ought 
not  to  have  recovered  anything,  thereby  practically  affirming  the 
finding  of  the  trial  judge  so  far  as  it  excluded  a  recoverv  beyond 
the  $ooO,  and  reversing  his  finding  as  to  that  sum.  There  was 
evidence  tending  to  show  that  the  plaintiffs  had  refused  to  indem- 
nify the  sheriff  for  the  seizure  of  the  property  under  their  attach- 
ment, and  that  the  bond  subsequently  given  by  them  was  given- 
for  a  specific  and  different  purpose,  and  that  the  plaintiffs  accom- 
panied its  delivery  with  written  directions  supplementing  the  pre- 
vious understanding  that  the  bond  was  not  to  be  treated  as  having 
any  relation  to  the  property  previously  seized  under  the  severe- 
attachments. 

We  think  it  is  a  sound  principle  that  where  there  are  severat 
attaching  creditors  of  the  same  property,  the  title  to  which  is  in 
dispute,  and  on  demand  some  give  indemnity  to  the  sheriff  and 
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others  refuse  to  do  so,  the  latter  will  be  precluded  from  claiming 
the  avails  of  the  attached  property,  though  their  attachment  ma^ 
be  prior  to  that  of  those  who  give  inaemnity.  The  sheriff  is 
1x>utid  to  act  with  openness  and  good  faith,  and  must  fully  apprise 
the  parties  of  the  facts  of  the  situation,  and  where  this  is  done  and 
any  creditor  refuses  to  give  indemnity,  it  would  be  very  inequi- 
^  table  to  permit  him  to  stand  by  and  leave  subsequent  attaciuDg 
creditors  to  take  the  responsibinty  and  H^ht  the  battle,  and  in 
case  they  are  suQcessful  take  the  fruits  of  the  victory.  The  prin- 
ciple stated  was  adopted  by  the  court  below,  and  is  supported  by 
authority.  Smith  v.  Osgood^  46  N.  H,,  178 ;  see  Drake  on 
Attachments,  S  189. 

The  general  term  had  power  to  affirm  on  the  fects  the  judg- 
ment denying  the  plaintim'  claim  for  dam^es  beyond  the  sum 
recovered,  and  this  is  substantially  the  effect  .of  the  order  of 
reversal.  This  is  an  answer  to  the  claim  now  made  that  the  court 
should  in  disposing  of  the  appeal  go  beyond  a  simple  reyersal  of 
the  order  of  the  general  term  The  statute  does  not  preclude  the 
court  from  presuming  that  an  affirmance  by  the  eeneral  term  was 
upon  the  facta  The  presumption  that  the  court  below  proceeded 
on  questions  of  law  applies  to  appeals  from  reversals  only.  Code 
■Civ.  Pro.,  §  1388,  and  here,  as  we  haye  said,  the  order  of  me  gen- 
eral term,  though  a  reversal  in  form,  was  an  affirmance  of  the 
trial  court  upon  the  claim  to  recoyer  a  sum  beyond  the  amount 
of  the  oridnal  judgment  The  result  is  that  the  plaintiffs  are 
only  entitled  to  have  the  original  judgment  restored. 

Oi-der  reversed  and  judgment  of  the  special  term  affirmed,  with 

K50StS. 

All  concur.  

The   a.  Hall  Terra  Cotta  Co.,   Resp't,   v.  Andrew  T. 
Doyle,  App'lt* 

(Churt  of  AppeaU,  FiUd  May  S,  l$9t.) 

▲PPBAL--Ck>URT  OF  APPEALS— AMOUNT  IKVOLVED  LB88  THAN  $500. 

Plaintiff  in  an  action  to  foreclose  a  mechanic's  lien  alleged  the  ma](iii|r 
of  a  contract  to  furnish  materials  to  the  amount  of  $1,960,  and  that  there 
was  a  balance  due  of  $652.  The  answer  alleged  that  the  agreement  was 
to  furnish  $1,000  worth  of  materials.  The  referee  found  in  favor  of 
plaintiff,  and  ffare  judgment  for  $652.  Held,  that  the  pleadings  and  pro- 
ceedings and  the  evidence  disclosed  the  fact  that  the  amount  in  contro- 
versy was  for  less  than  $500,  and  so  the  case  was  not  appealable  to  this 
court. 

Appeal  from  judgment  of  the  New  York  common  pleas,  gen- 
eral 'term,  affirming  judgment  in  favor  of  plaintiff  entered  on  i^ 
port  of  referee. 

Charles  «/.  Hardy,  for  appit ;  McCaUJc  Arnold^  for  resp't 

Gray,  J.— This  appeal  must  be  dismissed  inasmuch  as  the 
amount  in  controversy  is  less  than  $500.  The  complaint  was, 
in  form,  for  the  foreclosure  of  a  mechanic's  lien,  filed  against  the 
defendant's  property.     The  plaintiff  alleged  the  making  of  a  oon- 

*See38St.  Rep.,  1038. 
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tract,  under  which  he  was  to  furnish  to  the  defendant  certain  terra 
<50tta  building  materials  of  the  value  of  $1,250 ;  and  that  there 
was  a  balance  due  to  him,  under  the  contract,  of  $652.  The  an- 
swer DUt  in  issue  the  contract  price;  alleging  that  the  plaintiff 
agreea  to  furnish  the  materials  for  the  sum  of  $1,000,  and  that  de- 
fendant agreed  to  pay  "  something  extra  "  if  plaintiff  proceeded 
promptly,  which  he  failed  to  do.  The  referee  found  the  fact  as 
to  contract  price  in  favor  of  the  plaintiff,  and  directed  judgment 
in  accordance  with  his  legal  conclusion  that  the  plaintiff  should 
recover  of  the  defendant  $662.16.  The  defendant  specifically  re- 
quested the  referee  to  find,  as  a  legal  conclusion,  that  the  plaint- 
iff was  entitled  to  judgment  against  him  for  only  the  sum  of 
^402. 

The  controversy  upon  the  trial  turned  upon  conflicting  evidence 
adduced  by  the  parties  upon  the  subject  of  what  was  the  agreed 
price  at  which  the  materials  were  to  be  furnished.  The  pleadings 
and  proceedings,  and  the  evidence,  when  referred  to,  as  we  have 
the  right  to  do,  disclose  to  us  clearly  that  the  amount  in  contro- 
versy was  for  less  than  $500.  Knapp  v.  Deyo^  108  N.  Y.,  518 ; 
13  St  Rep.,  823.  Nor  was  the  action  one  which  was  appealable 
as  affecting  the  title  to  real  property,  or  an  interest  therein.  Nor- 
ris  V.  NesbU,  125  N.  Y.,  650 ;  33  St  Rep.,  603. 

The  question  raised  and  discussed  by  the  appellant  upon  this 
appeal  is  that  the  court  was  without  jurisdiction  to  determine  the 
action,  inasmuch  as  the  lien  had  been  discharged  by  a  bond, 
furnished  pursuant  to  the  provisions  of  the  lien  act,  (§  24:,  chap. 
542,  Laws  of  1885),  and  hence  no  action  in  foreclosure  could  be 
maintained.  But  this  does  not  make  the  case  appealable  by  draw- 
ing into  the  controversy  the  whole  of  the  judgment  rendered. 

It  is  true  that  the  complaint  prays  judgment  as  for  a  fore- 
closure and  sale;  but  with  its  otner  allegations  of  indebtedness 
and  of  lien  proceedings,  it  had  also  alleged  the  giving  of  the  bond 
discharging  the  lien  of  record.  It  was  quite  competent,  therefore, 
for  the  court  to  direct  any  judgment  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the  issua  Code,  §  1207 ; 
Benedict  v.  ^enedictj  85  N.  Y.,  625.  That  was  done  in  this  casa 
The  judgment  directed  and  entered  here  was  only  against  the  de- 
fendant personally.  It  did  not  adjudge  a  foreclosure  and  sale  of 
the  defendant's  interest  in  the  premises  described  in  the  complaint^ 
but,  on  the  contrary,  merely  adjudged  that  "  plaintiff  had  a  good 
and  valid  lien  *  *  *  ana,  but  for  the  filing  of  the  bond 
^    *    *    would  be  entitled  to  a  judgment  foreclosing,  eta" 

As  this  case  is  not  appealable  to  this  court,  in  any  aspect  we 
may  look  at  it  to  discover  the  amount  involved,  I  think  the  ap- 
peal should  be  dismissed.  This  result  is  reached  by  us  with  less 
reluctance,  inasmuch  as  we  consider  the  appeal  to  be  without 
merit 

Appeal  dismissed,  with  costs. 

All  concur. 
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Martin  Barney,  Eesp't,  v.  Louis  R  Fuller  etal,  App'lts.* 

{Court  qfAppeak,  FOed  May  S,  189S.) 

ATTOBNBT6-*MoNBT8  had  and  RBCBnrED— EvmSNCB. 

Plaintiff  alleged  in  his  complaint  that  he  dellTered  |980  to  defendants, 
a  firm  of  attorneys,  which  with  #1,200  collected  by  them  they  conTerted 
to  their  own  use.  Defendants  answered  that  they  acted  as  attorneys  for 
plaintiff  under  an  a^eement  by  which  they  were  to  receive  |d,000  for 
their  services,  of  which  they  received  the  two  sums  named  on  account. 
On  the  trial  plaintiff  testified  that  they  were  to  have  ten  dollars  a  day  and 
expenses,  which  was  disputed  by  defendants,  and  plaintiff  was  allowed* 
over  defendants'  objection,  to  introduce  evidence  of  the  value  of  defend* 
ants'  services.    Hdd,  no  error. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
fourth  department,  affirming  judgment  in  favor  of  plaintiff  en- 
tered on  verdict  and  order  aenying  motion  for  new  trial  on  the^ 
minutes. 

T.  K,  FuUer^  for  app'lts;  Henry  PurceU^  for  reep't 

Earl,  Ch.  J. — ^The  complaint  in  this  action  alleged  that  tha 
defendants  were  a  firm  of  attorneys  and  counselors  at  law,  doing 
business  at  Syracuse,  New  York ;  that  in  November,  1887,  the 
plaintiflE  delivered  to  one  of  the  defendants  the  sum  of  $980,  Xx> 
be  retained  by  his  firm  until  called  for  by  the  plaintiflf,  and  that 
the  defendants  collected  and  received  for  him  the  further  sum  of 
$1,200,  under  a  power  of  attorney  from  him ;  that  they  refused 
to  pay  over  the  sums  thus  received,  or  any  part  thereor,  to  him,^ 
ana  unjustly,  wrongfully  and  unlawfully  converted  the  same  to 
their  own  use ;  that  before  the  commencement  of  the  action  he 
duly  demanded  the  sums  of  money  mentioned  of  the  defendants^ 
amounting  to  $2,130,  and  he  prayed  judgment  against  the  defend- 
ants for  that  sum,  besides  interest  The  substance  of  the  answer 
of  the  defendants  is  that  they  acted  as  attorneys  for  the  plaintiff 
under  an  agreement  by  which  they  were  to  receive  $3,000  for 
their  services,  and  that  they  received  the  two  sums  mentioned 
in  the  complaint  to  apply  as  payment  under  that  agreement 

Upon  the  trial  of  the  action  it  was  undisputed  that  the  defend- 
ants had  acted  as  attorneys  for  the  plaintiff,  and  had  rendered 
services  for  him  as  such.  The  plaintiff  gave  evidence  tending  to 
show  that  the  defendants  rendered  the  services  for  him  under  a 
special  agreement  by  which  they  were  to  have  ten  dollars  per  day 
for  their  services  while  actually  engaged  in  his  service,  besides 
their  expenses  when  absent  from  home.  The  defendants,  as  wit- 
nesses on  their  own  behalf,  denied  that  agreement,  and  gave  evi- 
dence tending  to  show  that  they  rendered  the  services  under  a 
special  agreement  by  which  the  plaintiff  was  to  pay  them  the  gross 
sum  of  ^,000,  and  that  he  was  to  pay  them  to  apply  upon  that 
sum  while  they  were  engaged  in  renaering  services  the  sum  of  ten 
dollars  per  day,  besides  their  expenses.  Thus  each  party  dis- 
puted the  agreement  allied  by  the  other. 

There  was  no  dispute  uoon  the  trial  that  the  defendants  were 
entitled  to  retain  out  of  tne  moneys  which  came  to  their  hands 

1  AiBrming  89  St.  Bep.,  9d«. 
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whatever  compensation  was  due  to  them  for  their  service,  and  the 
entire  controversy  between  the  parties  was  as  to  the  amount  of 
that  compensation. 

The  defendants  could  not  be  compelled  to  pay  over  to  the 
plain tiflE  these  moneys  until  they  had  been  paid  for  their  services; 
and  hence  it  was  competent  and  material  upon  the  trial  to  deter- 
mine the  agreement  between  the  parties  as  to  the  compensation 
and  the  amount  thereof. 

Upon  the  trial  the  plaintiff  offered  to  show  by  competent  evi- 
dence the  value  of  the  defendants'  services.  The  defendants  ob- 
jected to  this  evidence,  but  the  trial  iudge  overruled  the  objection, 
and  received  the  evidence ;  and  in  this  it  is  strenuously  contended 
by  them  that  the  trial  judge  committed  error!  We  think  the 
evidence  was  competent  upon  two  grounds:  (1.)  As  the  defend- 
ants denied  under  oath  the  special  agreement  alleged  bv  the 
Elaintiff,  and  he  denied  under  oath  the  special  agreement  alleged 
y  them,  the  jury,  for  the  purpose  of  settling  the  conflict  between 
the  parties,  could  find  that  their  minds  did  not  meet  upon  any 
special  agreement  Assuming  that  the  parties  on  both  sides  in- 
tended to  testify  truthfully,  it  must  be  assumed  that  they  were 
mistaken,  and  tnat  the  special  agreement  which  each  party  al- 
leged was  not  in  fact  assented  to  by  the  other,  and  thus  was  not 
in  fact  made.  If  no  special  agreement  was  in  fact  made,  then 
the  defendants  were  entitled  to  retain  for  their  services  the  fair 
value  of  such  services ;  and  hence  it  was  competent  for  either 
party  to  give  evidence  of  that  value.  (2.)  It  nas  been  held  in 
several  cases  that  where  one  party  to  an  action  to  recover  the 
value  of  services  or  of  property  sets  up  a  special  agreement  as  to 
the  price  or  value,  which  is  controverted  by  the  other  party,  who 
also  alleges  a  special  agreement,  that  it  is  proper  for  either  party 
to  prove  the  value  of  the  services  or  of  tne  property,  as  bearing 
upon  the  issue  between  them,  and  the  probability  that  the  one  or 
the  other  agreement  was  made.  Cornell  v.  Markham^  19  Him, 
275 ;  (hrnWi  v.  Oraff,  86  id.,  160 ;  Knallakan  v.  Beck,  47  id., 
117 ;  13  St.  Rep.,  286 ;  ^rgis  v.  Hendricks,  51  N.  Y.,  685 ;  Zov- 
anagh  v.  TTi&on,  70  id.,  177. 

Where  a  plaintiff  in  an  action  to  recover  for  services  rendered 
claims  that  tne  defendant  made  a  special  agreement  to  pay  him  a 
certain  sum  for  such  services,  the  defendant  denying  sucn  agree- 
ment not  only  has  the  right  to  give  evidence  directly  disproving 
it  and  contradicting  the  plaintiff's  evidence  in  reference  thereto, 
but  he  has  the  right  also  to  give  evidence  showing  that  it  is  ex- 
tremely improbable  that  such  a  contract  was  made ;  and  if  he  can 
give  evidence  showing  that  the  price  claimed  bj  the  plaintiff  is 
vastly  disproportionate  to  the  value  of  the  services,  it  has  a  ten- 
dency to  impair  the  force  of  the  plaintiff's  evidence  and  the  weiglxt 
which  it  would  otherwise  receire ;  and  we  can  see  no  reason  to 
doubt  that  such  evidence  is  competent  The  defendants  seem  to 
rely  for  the  exclusion  of  such  evidence  mainly  upon  the  case  of 
Marsh  V.  HoWrookf  8  Abb.  Ct  App.,  Dec.  176,  where  the  plaintiff 
claimed  a  special  agreement  whereby  the  defendants  agreed  to 
pay  him  for  legal  services  the  sum  of  $5,000,  "if  he  got  the  oaaeJ* 
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Upon  the  trial  the  defendants  did  not  dispute  the  special  agree- 
ment, and  in  fact  admitted  it  Under  such  circumstances  the  court 
did  not  err  in  excluding  evidence  as  to  the  value  of  the  services. 
If  the  defendants  in  that  case  had  disputed  the  special  agreement^ 
and  then  as  bearing  upon  the  existence  of  such  an  agreement  had 
offered  to  show  the  value  of  the  services,  a  different  question 
would  have  been  presented  for  the  consideration  of  the  court. 

We  have  carefully  examined  and  considered  the  other  excep- 
tions to  which  our  attention  has  been  called,  and  do  not  thinic 
that  they  point  out  any  error  or  need  any  particular  attentioa 
now. 

The  judgment  should  be  aflarmed,  with  costs. 

All  concur,  except  Andrews,  J.,  taking  no  part 


The  People,  Respite,  v.  Aarok  A,  DeGbauw  ei  al,  App'lts.* 
((Jourt  ofAppeaU,  Filed  MayS,  ISOfi) 

PLANKROAD  COMPANIE&— TURNPIKEa. 

Plaintiffs'  complaint  set  forth  the  incorporation  of  the  H.  &  J.  Plank- 
road  Co.  in  1862,  for  the  term  of  thirty  years,  on  the  road  of  the  J.  &  H. 
Turnpike  Co. ;  that  the  charter  lapsed  in  1882  and  had  never  been  re- 
newed; that  defendants  without  being  incorporated  act  as  a  corporation 
within  the  county  of  Queens  under  the  name  of  the  H.  &  J.  Plankroad 
Co.,  by  maintaimnfi;  toll  gates  and  levying  toll,  and  asked  the  court  to  re- 
strain defendants  from  so  acting.  Defendants  answered,  denying  that 
they  were  illegally  exercising  the  privileges  of  the  plankroad  compaDv, 
and  alleged  that  they  were  acting  under  the  franchises  of  the  U.  &  J. 
Turnpike  Co.,  organized  In  1812,  and  still  subsisting.  The  case  was  tried 
on  an  agreed  statement  that  the  stockholders  in  the  turnpike  company  hod 
selected  certain  of  the  plankroad  directors  and  made  them  officers  in  the 
turnpike  company,  and  that  they  had  operated  the  road.  The  special 
term  on  these  findings  dismissed  the  complaint.  Held,  no  error,  as  the 
facts  agreed  upon  were  not  at  all  what  the  complaint  alleged,  and  from 
them  it  appeared  that  the  defendants  were  not  acting  in  the  capacity  of  a 
plankroad  corporation  or  assuming  the  rights  of  any  such  corporation. 

Appeal  from  a  judgment  of  tbe  supreme  court,  general  term^ 
second  department,  reversing  a  judgment  dismissing  complaint 
A.  N.  Weller,  for  applts ;  Francis  H,  Van  Vechten^  for  resp'ts. 

Peckham,  J. — This  action  is  brought  against  the  defendants 
for  the  purpose  of  obtaining  a  perpetual  injunction  against  them, 
enjoining  them  from  acting  as  a  plankroad  corporation.  The  title 
of  the  action,  as  contained  in  the  summons  and  complaint,  after 
naming  personally  the  defendants,  contains  this  language :  "  Do- 
ing busmess  under  the  name  and  style  of  the  Hempstead  & 
Jamaica  Plankroad  Company,  and  John  Doe  and  Eichard  Boe, 
whose  names  are  unknown  to  plaintiff,  intending  thereby  to  de- 
signate and  describe  all  persons  acting  as  or  claiming  to  be 
stockholders  in  said  Hempstead  Plankroad  Company." 

The  complaint  set  forth  the  incorporation  of  the  Hempstead  & 
Jamaica  Plankroad  Company,  in  March,  1862,  for  the  term  of 
thirty  years,  for  the  purpose  of  operating  a  plank  road  from  the 
village  of  Hempstead,  in  Queens  county,  to  the  village  of  Ja- 
maica, in  the  same  county,  and  on  the  road  of  the  Jamaica  & 

•  Reversing  42  8t.  Rep..  797. 
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Hempstead  Turnpike  Company.  It  alleged  tlie  expiration  of 
the  cnarter  in  Marcb,  1882,  and  that  it  had  never  been  renewed, 
and  that  by  operation  of  the  law  it  had  ceased  to  exist  at  the 
time  last  mentioned 

It  further  alleged  that  the  defendants  without  being  incorpo- 
rated act  as  a  corporation  within  the  county  of  Queens,  under 
the  name  and  style  of  the  Hempstead  &  Jamaica  Plank  Eoad 
Company,  and  exercise  within  that  county  corporate  rights,  privi- 
leges and  franchises  not  granted  to  them  by  the  law  of  the  state, 
by  exercising  jurisdiction  as  a  plank  road  company  over  the  pub- 
lic liighway,  and  by  maintaining  toll  gates  on  it,  and  by  levying 
and  collecting  tolls  from  persons  using  it  Upon  these  allegations 
the  judgment  of  the  court  was  asked  to  restrain  defendants  from 
acting  as  such  plank  road  corporation. 

The  cause  of  action  is  thus  plainly  seen  to  rest  in  the  fact  that 
these  defendants  without  being  incorporated  act  as  a  corporation 
under  the  name  and  style  of  the  plank  road  company  above 
named- 

Thus  acting  as  such  named  corporation  and  without  being  in- 
corporated, the  complaint  alleges  the  defendants  have  performed 
various  illegal  acts,  such  as  erecting  toll  houses  on  a  hignway  and 
•collecting  tolls.  These  acts  are  not  set  out  as  separate  and  distinct 
causes  or  action,  but  are  clearly  stated  as  corporate  acts  performed 
by  defendants  under  their  user  of  the  name  of  the  old  plank  road 
corporation  whose  charter  had  expired  by  limitation,  but  whose 
rights  and  privileges  the  defendants  still  assumed  to  exercise. 

The  defendants  answered  by  denying  that  they  were  illegally 
exercising  the  privileges  or  f rancliises  of  the  plank  road  company, 
and  alleged  that  they  were  acting  as,  and  using  the  rights,  privi- 
leges and  franchises  of  the  Hempstead  Turnpike  Company,  which 
.was  a  corporation  duly  organized  in  1812,  and  still  subsisting. 

The  case  was  tried  upon  an  agreed  statement  of  the  facts,  from 
which  the  court  made  its  findings,  and  from  the  latter  it  appeared 
that  shortly  before  the  commencement  of  this  action  a  meeting 
of  the  stockholders  of  the  plank  road  company  and  of  the  turn- 
pike company  was  held,  and  after  the  transaction  of  other  business 
(fully  set  forth  in  the  findings  of  facts),  the  peraons  claiming  to  be 
stockholders  in  the  turnpike  company  elected  certain  of  tne  de- 
fendants directors  in  such  company  for  one  year,  and  until  their 
successors  were  appointed,  ana  the  directors  then  elected  these 
defendants,  who  have  appeared  in  this  action,  officers  of  the  turn- 
pike company,  and  since  that  time  the  road  has  been  run  and  op- 
erated under  the  directions  of  this  turnpike  company  as  a  toll  road. 

Upon  these  findings  the  special  term  dismissed  the  complaint, 
with  costs. 

Upon  appeal  the  general  term  reversed  the  judgment  entered 
upon  the  decision  of  the  court  below  and  granted  a  new  triaL 
From  that  order  the  defendants  have  appealed  here. 

The  general  term  granted  a  new  trial  on  the  ground  that  the  re- 
organization under  the  turnpike  charter  was  illegal 

We  think  the  special  term  judgment  was  right 
St.  Rep.,  Vol.  XLIV.        114 
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The  defendants  were  proceeded  against  expressly  and  solely 
upon  the  ground  of  their  assumption  of  the  corporate  name  and 
privileges  of  the  plank  road  corporation,  whicn,  as  the  plaintiff 
allied,  was  a  corporation  that  had  expired  by  its  own  limitation 
and  was  not  in  existence.  The  facts  were  agreed  upon,  and  from 
them  it  appears  that  in  truth  the  defendants  were  not  acting  in 
any  such  capacity  or  assuming  the  rights  of  any  such  corporation* 
On  the  contrary  they  were  assuming  to  perform  the  acts  whick 
the  complaint  alleged  were  ill^al,  under  and  by  virtue  of  the 
powers  of  another  corporation  which  was  once  l^ally  incorpo- 
rated, and  which  they  claimed  was  still  in  existence.  That  cor- 
poration was  not  limited  in  its  existence  by  any  definite  time,  and 
was  not  shown  to  have  been  dissolved,  and  it  was  no  party  to  this 
action.  The  cause  of  action  set  up  in  the  complaint  was  not 
proved,  and  hence  it  was  proper  to  give  judgment  for  the  defend- 
ants, without  considering  the  question  whether  the  actions  of  de- 
fendants were  le^  or  ilT^al  by  reason  of  the  legality  or  iU^ality 
of  their  organization  under  the  charter  of  the  turnpike  company. 
The  defendants  were  not  proceeded  against  on  any  such  ground^ 
and  the  fate  of  this  action  should  not  depend  upon  the  solution  of 
the  problem  as  to  the  existence  of  the  turnpike  company  and  its 
regular  organization  in  the  absence  of  all^ations  regarding  it  in, 
the  complaint,  and  in  t\^e  absence  of  the  turnpike  corporation  as  a 
party  defendant 

We  intimate  no  opinion  on  the  question  of  the  validity  of  the 
proceedings  of  defendants  regarding  the  turnpike  company.  It  is 
not  before  us,  and  was  not  properly  before  the  general  term. 

We  find  nothing  in  the  case  which  would  naturally  incline  a 
court  to  make  any  special  effort  to  uphold  a  judpnent  in  the 
plaintiflfa'  favor.  They  allege  the  death  of  the  plank  road  corpora- 
tion by  the  expiration  of  the  time  provided  in  its  articles  of  aaso-  * 
ciation,  and  they  claim  in  substance  that  the  real  estate  upon 
which  the  turnpike  and  subsequently  the  plank  road  were  built^ 
reverts  to  the  original  owners,  and  that  the  road  has  b^x)me  a 
public  highway.  The  stockholders  in  the  plank  road  and  turn- 
pike corporations  will  thus  lose  their  property,  which  but  for  this 
claimed  forfeiture  would  still  exist,  ana  probably  be  of  some 
value.  The  failure  to  obtain  an  extension  of  the  corporate  life  in 
some  form,  and  by  some  proper  means,  was  a  pure  inadvertence. 
The  stockholders  endeavored  in  good  faith  to  take  the  steps 
necessary  to  accomplish  that  end,  and  failed,  without  intentional 
or  culpable  n^lect.  To  sustain  this  action  would  appear  some- 
what like  an  effort  to  enforce  the  consequences  of  a  forfeiture 
which  arose  from  no  willful  omission  to  perform  the  necessary 
acts  to  prevent  it,  and  where  equitable  considerations  would  seem 
to  oppose  its  enforcement  These  considerations,  while  unavail- 
ing in  case  a  cause  of  action  in  accordance  with  the  complaint  hai 
been  properly  proved,  are  not  without  weight  in  construing  the 
complaint,  and  the  cause  of  action  therein  stated.  Whether  any 
wise  public  policy  demands  the  commencement  of  another  action 
is  a  question  the  solution  of  which  is  confided  to  the  attorney^ 
general. 
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Upon  this  record  the  order  of  the  general  term  is  erroneous, 

aiid  it  is  therefore  reversed,  and  the  judgment  of  the  special  term 

iiffirmed,  with  costs. 

All  concur,  except  Maynabd,  J.,  not  sitting. 


The  People,  Resp'ts,  v.  The  Fitchburg  Railroad  Oompant, 

Applt* 

(Churt  &fAppeaU,  Filed  May  S,  1892.) 

1.   COBTS^EXTBA  ALLOWANCB— SUBMIflBION  OF  COMTROYBBST. 

An  extra  aUowance  cannot  be  granted  in  a  controversy  submitted  to  the 
court  by  agreement  and  which  first  appears  in  the  form  of  an  action  upon 
the  calend^  of  the  general  term. 

%.  Same. 

The  provision  as  to  granting  an  extra  allowance  for  a  difficult  and  ex- 
traordinary case  was  intended  to  apply  only  to  actions  conunenoed  in  the 
ordinary  way  and  in  which  an  answer  or  demurrer  was  interposed. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
third  department,  denying  motion  for  extra  allowance. 

0,  A,  Torrey  and  T,  K  Hamilton,  for  applt ;  &  W.  Bosendale, 
atty.-genL,  for  resp^ts. 

O'Brien,  J. — The  question  involved  in  this  appeal  is  the  right 
of  the  defendant  to  an  additional  allowance  of  costs  under  the 
provisions  of  §  8253  of  the  Code  of  Civil  Procedure.  It  is 
claimed  that  the  case  was  a  difficult  and  extraordinary  one  within 
the  meaning  of  that  section.  The  state  claimed  that  the  defend- 
ant was  bound  to  pay  to  the  comptroller  over  $1,800  in  taxes 
under  the  provisions  of  chapter  148  of  the  Laws  of  1886,  in  con- 
sequence of  its  consolidation  with  other  railroad  companies  oram- 
ized  under  the  laws  of  other  statea  The  defendant  denied  its 
liability.  A  written  submission  of  the  controversy  was  made 
between  the  defendant  and  the  attorney-general  under  the  pro- 
visions of  §  1279  of  the  Code.  After  stating  the  facts  each  party 
demanded  judgment;  the  state  that  it  recover  the  taxes,  ana  the 
defendant  that  it  be  adjudged  that  it  was  not  liable  to  pay  the 
same,  "  tviih  costs  of  the  action." 

The  general  term  upon  the  submitted  case  directed  judgment 
for  the  plaintiffs,  with  costs.  Upon  appeal  to  this  court  the  judg- 
ment was  reversed  and  it  was  held  tnat  the  defendant  was  not 
liable  for  the  payment  of  the  taxes  demanded  The  case  having 
been  remitted  to  the  supreme  court,  the  attorney  for  the  defendant 
moved  upon  affidavits  and  the  record  for  an  anditional  allowance, 
which  motion  was  denied,  as  the  order  states,  "For  the  reason  that, 
notwithstanding  the  fact  that  the  court  would  ordinarily  have  the 
power  to  grant  an  additional  allowance,  the  parties  hereto  have 
stipulated  as  to  costs  in  the  submission  presented  to  the  court,  the 
court  is,  for  that  reason,  without  power  to  grant  an  additional 
allowance  of  costs."  By  §  1281,  costs  in  such  cases  are  always 
in  the  discretion  of  the  court  but  no  costs  can  be  taxed  for  any 
proceeding  before  notice  of  trial     If  the  provisions  of  the  Code, 

1  Afflrming  44  St.  Rep.,  229. 
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authorizing  the  court  to  grant  an  extra  allowance  in  certain  cases^ 
have  any  application  to  controversies  submitted  by  agreement  of 
the  parties,  we  do  not  think  that  the  power  of  the  court  in  ,ihat 
respect  would  be  limited  or  affected  by  the  terms  of  the  sub- 
mission. The  fact  that  both  parties,  wnen  stating  the  relief  ta 
which  they  deemed  themselves  entitled,  claimed  costs  also,  did  not 
necessarily  entitle  the  successful  party  to  costs  in  the  judgment 
Nor  would  an  omission  to  claim  costs  as  part  of  the  relief 
necessarily  deprive  either  party  of  them  in  case  of  success,  if  the 
court  in  the  judgment  directed  their  recovery.  The  whole  matter 
of  costs  still  remained  in  the  discretion  of  the  court,  and  as  aa 
additional  allowance  is  one  of  the  incidents  that  may  follow  & 
judgment  for  costs,  that  also  remained  open  for  the  determination 
of  the  court,  in  the  exercise  of  its  discretion,  and  as  justice  might 
require.  But  we  do  not  think  that  a  controversy  submitted  to 
the  court  by  agreement  and  which  first  appears  in  the  form  of  an 
action  upon  the  calendar  of  the  general  term  is  a  case  in  which  an 
extra  allowance  may  be  granted.  That  provision  embraces  "  a 
difficult  and  extraordinanr  case,  where  a  defense  has  been  inter- 
posed, in  any  action  "  and.  was,  we  think,  intended  to  apply  only 
to  actions  commenced  in  the  ordinary  way  and  in  which  an  answer 
or  demurrer  was  interposed 

The  extraordinary  expenses  pt  a  litigation,  which  were  intended 
to  be  covered  by  this  provision  of  the  Code,  seldom,  if  ever,  at- 
tach  to  the  determination  of  a  c[uestion  submitted  to  the  general 
term  by  agreement  of  the  parties.  The  labor  and  expense  in- 
volved in  settling  the  facts  or  the  law  in  an  action  commenced 
and  prosecuted  in  the  ordinary  way  are  rarely,  if  ever,  incurred  or 
made  necessary  in  a  case  where  the  parties  agree  upon  the  facts 
and  submit  them  to  the  general  term  for  the  purpose  of  ascertain- 
ing in  a  friendly  way  what  their  legal  rights  ara  The  expense 
which  usually  attends  the  determination  of  a  controversy  at  the 
circuit  or  special  term  is  saved.  The  power  of  the  court  to  award 
to  the  successful  party  even  general  costs  is  limited  to  costs  after 
notice  of  trial  ana  the  right  to  any  costs  whatever,  whether  the 
action  is  at  law  or  in  equity,  is  subject  to  the  discretion  of  the 
court  It  may  also  be  observed  that  in  actions  oommenoed  and 
prosecuted  in  the  ordinary  way,  where  an  additional  allowance 
nas  been  or  may  be  properly  granted,  the  expense  and  labor  in- 
volved in  an  appeal  to  the  general  term,  or  even  to  this  court, 
is  not  considerea  in  the  process  of  determining  whether  the  case 
is  properly  within  the  section  at  all,  and  if  so,  the  amount  that 
should  be  allowed  as  sufficient  indemnity  to  the  party  succeed- 
ing. The  legislature  in  enacting  the  provision  had  reference  to 
proceedings  in  an  action  in  those  courts  which  ordinarily  exercise 
original  jurisdiction  and  not  to  proceedings  in  an  appellate  court, 
and  such  seeras  to  be  the  view  of  this  court  in  Wbl/e  v.  Van  Nos- 
trandj  2  N.  Y.,  570.  It  is  quite  true  that  the  general  term  may 
very  properly  be  said  to  be  a  court  of  original  jurisdiction  when 
deciding  a  controversy  submitted  to  it  upon  an  agreed  case,  but 
so  far  as  concerns  the  present  question,  the  judgment  may  be 
treated  as  the  detenbination  of  an  appeal,  and  it  seems  to  us  that 

Digitized  by  VjOOQIC 


CiApp.]  Dexter  v.  Ivins  et  al  909* 

such  a  case  is  not  within  the  letter  or  the  spirit  of  the  statute. 
On  this  ground,  therefore,  the  order  appealed  from  should  be 
affirmed,  with  costa 
All  concur,  except  Maynard,  J.,  not  sitting. 


Andrew  J.  Dexter,  Resp't,  v.  William  Ivins  et  al,  App'Its." 

(Court  €ff  Appeals,  Filed  May  S,  189i.) 

Motion  for  reargument 

James  G,  Burnett  and  Thos.  K  Byrne,  for  applts ;  James  Jk  Thos. 
H.  Troy,  for  resp't 

O'Brien,  J. — The  learned  counsel  for  the  defendants  is  mis- 
taken in  supposing  that  the  exceptions  which  are  made  the  basis. 
for  this  motion  for  reai^gument  were  overlooked  in  the  decision  of 
the  case.  On  the  contrary,  they  were  fully  and  carefully  con- 
sidered, though  not  referred  to  in  the  opinion.  The  counsel 
requested  the  court  to  charge  in  substance  that  the  evidence  estab- 
lished a  discharge  as  matter  of  law.  This  was  properly  refused, 
as  the  question  was  for  the  jury  upon  the  letters  that  passed  be- 
tween the  parties  and  all  the  circumstances  of  the  case.  If  the 
defendants  intended  to  discharge  the  plaintiff,  they  could  have- 
said  so  in  words  not  liable  to  be  misunderstood.  Upon  the  evi- 
dence the  court  could  not  have  held,  as  matter  of  law,  that  the 
plaintiff  was  discharged,  and  understood  that  he  was,  or  that  the 
plaintiff  intended  to  terminate  the  contract,  while  as  a  matter  of 
Iftct  such  a  conclusion  might  have  been  reached  by  the  jury.  The 
remark  which  the  learned  judge  made  after  refusing  the 
request  was  undoubtedly  incorrect  But  upon  the  decision  of  the 
appeal  we  thought,  as  we  still  think,  that  it  did  not  prejudice  the 
defendanta  When  the  whole  chaige  is  read,  it  is  quite  apparent 
that  the  only  questions  which  the  court  submitted  to  the  jury  were 
whether  the  plaintiff  had  been  discharged,  and  if  not,  then  whether 
he  held  himself  in  readiness  at  all  times  to  perform  the  contract 
These  issues  were  properly  in  the  case  upon  the  pleadings  and 
evidence. 

The  motion  should  be  denied. 

All  concur.  

John  W.  Young,  Applt,  v.  Sophia  Young,  ImpPd,  Resp't* 

(dmrt  cf  Appeakf  FiUd  May  6, 189t,) 

AmAij — Case — ^Excieptions. 

Exceptions  taken  to  refusals  of  the  court  to  find  on  request,  if  properly 
taken  under  §  094  of  the  Code,  are  properly  inserted  in  the  case.  The  de- 
cision of  the  general  term  in  this  case,  that  the  exceptions  were  not  duly 
and  properly  taken,  is  not  supported  by  the  facts  shown. 

Appeal  from  order  of  the  New  York  common  pleas,  general 
term,  affirming  order  denying  motion  to  resettle  case. 
K  K  Bullard,  for  app'lt ;  Robert  E,  Deyo,  for  resp't 

i8ee44St  Bep.,244. 

*  Reversing  44  St.  Rep.,  662. 
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Pee  Curiam. — ^The  plaintiffs  exceptions,  if  duly  taken  under 
I  994  of  the  Code,  were  properly  inserted  in  the  case.  Code, 
§  997 ;  French  v.  Powers^  80  N.  V.,  146.  It  does  not  appear  that 
they  were  not  properly  taken  in  the  manner  and  within  the  time 
prescribed  in  §  994  They  were  directed  to  be  stricken  out  of  the 
case  on  the  settlement,  on  the  ground  that  exceptions  so  taken 
Are  not  to  be  inserted  in  the  case,  but  are  brought  up  in  connec- 
tion with  the  judgment-roll  In  this  case  we  think  the  jud]^ 
erred.  Section  997  seems  to  be  decisive  that  such  exceptions  may 
be  inserted  in  the  cas&  The  general  term  affirmed  the  order  on 
the  ground  that  only  exceptions  properly  taken  could  be  incorpo- 
rated into  the  case,  and  that  the  exceptions  inserted  by  the  plain- 
tiflE  had  not  been  taken  in  tima  This  does  not  appear.  We  think 
there  is  no  doubt  that  the  plaintiff,  in  order  to  make  his  excep- 
tions valid,  must  have  conformed  to  the  provisions  of  §  994,  and 
that  if  the  exceptions  were  not  taken  in  the  manner  there  pro- 
vided they  are  not  valid.  If  the  plaintiff,  by  mistake  or  inadvert- 
ence, has  not  conformed  his  practice  to  that  section,  his  excep- 
tions will  fail  unless  he  is  relieved  under  §  724,  or  in  some  other 
way. 

As  it  stands,  the  plaintiff  is  entitled  to  a  reversal  of  the  order, 
since  the  eround  upon  which  the  general  term  proceeded  is  not 
supported  oy  any  facts  appearing  in  the  papera 

Orders  of  special  and  general  terms  reversed  and  motion  to  re- 
settle the  case  granted,  with  costs. 

All  concur.  

The  People,  Applts,  v.  John  H.  Phelps,  Resp't' 

{Court  cfAppeaU,  FUed  May  6, 189i.) 

Abortion— What  coNSTrruTBa  offbnsb  of— Penal  Oodb,  §  294. 

Mere  suggestion  or  advice  to  go  to  a  physician  and  get  some  medicine  to 
procure  an  abortion,  without  evidence  of  its  being  acted  upon,  does  not 
constitute  the  crime  of  abortion  under  §  294  of  the  renal  Code. 

Appeal  from  judgment  of  the  supreme  court,  general  term, 
third  department,  reversing  judgment  and  conviction  of  the  crime 
of  abortion. 

Charles  A.  Kellogg^  for  app'lts ;  V.  P.  AhboUj  for  resp't 

Gray,  J. — The  defendant  was  accused  in  the  indictment  of 
the  crime  of  abortion,  alleged  to  have  been  committed  by  ad- 
vising Sarah  Nicholson  to  take  a  medicine,  drug  or  substance  and 
to  use  means  to  procure  such  miscarriagd  He  was  thereupon 
tried,  convicted  and  sentenced.  The  general  term  reversed  the 
judgment  of  conviction,  on  the  ground,  in  substance,  that  under 
§  294  of  the  Penal  Code,  the  provisions  of  which  were  deemed 
to  have  been  violated  by  the  defendant,  the  crime  of  abortion  is 
not  made  out  by  proof  of  mere  advice  to  take  medicine.  We 
agree  with  them  in  their  interpretation  of  this  section.  That 
section  provides  that :  "  A  person  who,  with  intent  thereby  to 
procure  the  miscarriage  of  a  woman,  unless  the  same  is  necesaiy 

>  Affirming  39  St.  Rep.,  59S. 
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to  preserve  the  life  of  the  woman,  *  *  *  advises  or  causes 
a  woman  to  take  any  medicine,  drag  or  substance  *  *  *  is 
guilty  of  abortion,  and  is  punishable,"  eta  This  section  is  found 
m  the  chapter  on  "Abortion,"  and  immediately  precedes  one 
which  subjects  the  woman  who  takes  the  medicine,  drug  or  sub- 
stance with  intent  to  produce  miscarriage,  to  punishment  by  im- 
prisonment Ir^  this  case,  the  evidence  showed  that  the  defend- 
ant's advice  to  the  woman  was  given  when  she  was  pregnant,  and 
was,  in  substance,  that  she  should  go  to  a  certain  physician  and 
get  some  medicine  to  produce  an  abortion,  and  that  she  could 
produce  the  abortion  if  used  at  the  right  tima  This  advice  was 
not  acted  upon,  and  it  did  not  appear  that  she  ever  took  any- 
thing at  all,  in  the  way  of  medicine  or  drug.  It  would  be  a  very^ 
strict  and  literal,  if  not  an  extraordinary^  construction  of  this 
section  to  hold  that  proof  of  the  mere  suggestion,  or  advice,  with- 
out evidence  of  its  being  acted  upon,  could  convict  a  man. 

The  courts  are  enjoined  to  construe  the  provisions  of  the  Penal 
CJode  "  according  to  the  fair  import  of  their  terms,  to  promote  jus- 
tice and  eflEect  the  objects  of  the  law  "  (§  11),  and  such  a  conviction 
would  seem  to  be  very  opposed  to  such  a  command.  The  object 
of  our  penal  law  is  to  define  the  nature  of  crimes  and  to  prescribe 
their  appropriate  punishments.  While  it  would  be  perfectly  com- 
petent for  the  legislature  to  impose  a  punishment  for  the  mere 
giving  of  advice  to  a  woman  to  take  a  medicine  to  procure  an 
abortion,  irrespective  of  its  being  acted  upon,  I  do  not  think  that 
we  are  warranted  in  saying  that  that  was  their  intention  hera 
For  a  man  to  be  "  guilty  of  abortion,"  within  the  provisions  of 
this  chapter,  who  has  advised  the  woman  to  take  a  drug,  it  is 
necessarily  and  logically  to  be  implied  that  his  advice  should  have 
been  followed  by  the  act  Otherwise,  we  should  have  to  draw 
the  apparently  absurd  conclusion  that  the  legislature  intended 
that  acK>rtion  could  be  committed  or  caused  by  the  act  of  offering 
advice.  The  chapter  and  its  provisions,  with  respect  to  the  man 
and  the  woman  and  to  the  manufacturer,  ^ver  or  vendor  of  medi- 
cines,  concern  facts  and  the  commission  oi  criminal  acts.  Assum- 
ing that  the  defendant  gave  the  advice  of  which  accused,  it  does 
not  appear  that  the  woman  took  it  and,  therefore,  the  fact  was 
wanting  to  constitute  an  element  of  the  crime  chained.  He  was 
accusea  of  the  crime  of  abortion  ;  not  of  an  attempt  to  commit  the 
crime. 

The  order  of  the  general  term  should  be  affirmed 

All  concur. 

Ezra  B.  Haydbk,  Resp\  v.  The  State,  Applt 

(Gimrt  of  Appeaii,  Seeond  Divmon,  Filed  May  6, 189t,) 

1.  Canals— Afpbofrxatiok  of  water. 

On  Kay  14, 1866,  the  state  temporarily  appropriated  the  water  of  Owasca 
Lake  and  Oriskany  Creek  by  a  resolution  to  that  effect.  June  19,1867,  the  state 
permanently  appropriated  the  water  power  on  Owasco  outlet.  Plaintiffs, 
m  November.  1B67,  filed  their  claim  for  the  water  so  taken,  and  March  4, 
1870,  resolutions  were  adopted  by  the  canal  board  defining  the  quantity  of 
water  intended  to  be  permanently  taken  by  the  resolution  of  June  19^ 
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1867,  to  be  8,000  cubic  feet  per  minute  and  not  of  the  whole  stream,  and 
an  awfurd  was  made  f6r  the  water  taken.  -February  15,  1879,  the  state  ap- 
propriated 868-1000  of  an  acre  and  all  the  water  In  the  raceway  crossing 
it,  and  this  claim  for  damages  was  brought.  Held,  that  the  state  had  not, 
prior  to  February  15,  1879,  taken  cUl  the  water  from  the  stream,  and  an 
allowance  of  $1,000  for  the  amount  not  previously  appropriated  was 
right. 

^.  Same. 

To  make  a  legal  and  permanent  appropriation  of  land  or  water  for  t)ie 
use  of  a  canal  we  quantity  must  be  definitely  ascertained  and  described 
so  that  the  owner  may  know  how  much  he  has  lost  and  what  he  is  entitled 
to  be  compensated  for. 

Appeal  from  an  award  and  order  of  the  court  of  claims  which 

awarded  be  claimant  for  land  takea $21  49 

For  water 1,000  00 

Total $1,021  49 

The  state  conceded  its  liability  for  the  land  taken. 

H.  V,  Howlandf  for  resp't ;  &  Wi  Bosendaley  att*y-gen.,  for  applt 

FoLLETT,  Ch.  J. — May  14,  1866,  the  state  temporarily  appro- 
priated the  water  of  Owasco  lake  and  Oriskany  creek,  under  this 
resolution : 

"  Resolved^  That  the  canal  commissioners  in  chame  of  the  mid- 
<31e  and  eastern  divisions  would  not  only  be  justified,  but,  in  view 
of  the  past  and  present  scarcity  of  water  on  the  Port  Byron  and 
eastern  portion  of  the  long  levels  of  the  Erie  canal,  it  is  their  duty 
to  make  a  temvorary  appropriation  of  the  waters  of  the  Owasco 
lake  and  the  Oriskany  creek,  as  provided  by  the  statute." 

A  claim  for  the  damages  under  this  appropriation  was  filed, 
but  no  appraisement  was  made  and  the  damages  were  afterwards 
included  in  the  claim  filed  after  the  adoption  of  the  resolution  of 
June  19,  1867. 

June  19,  1867,  the  state  permanently  appropriated  the  Port 
Byron  water  power  on  the  Owasco  outlet,  pursuant  to  the  follow- 
ing resolution : 

"  Resolved^  That  the  map  for  the  pervia^ient  appropriation  of 
the  Port  Byron  water  power  on  the  Owasco  outlet  for  the  feeder 
to  the  Erie' canal,  this  day  submitted  by  the  state  engineer  and 
surveyor,  is  hereby  approved  and  the  water  and  lands  necessary 
for  said  feeder  are  hereby  permanently  appropriated." 

November  9,  1867,  the  Haydens  filed  their  claim  for  conapen- 
sation  for  the  permanent  appropriation  of  the  waters  of  Owasco 
creek.  March  4,  1870,  while  tne  foregoing  claim  was  pending 
and  before  it  was  tried,  resolutions  were  adopted  by  the  canju 
boaixi  defining  the  quantity  of  water  intended  by  the  resolution 
of  June  19,  1867,  to  be  permanently  appropriated,  by  which  it 
was  fixed  at  8,600  cubic  feet  per  minute,  and  not  of  the  whole 
stream.  The  following  is  a  copy  of  the  resolutions  of  March 
7,1870: 

"  Resolved.  That  the  map  for  the  permanent  appropriation  of 
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tbe  Port  Byron  water  power  on  the  Owasco  outlet  for  a  feeder  to 
the  Erie  canal,  this  day  submitted  by  the  state  engineer  and  sur- 
veyor, is  hereby  approved,  and  the  water  and  lands  necessary  for 
said  feeder  are  hereby  permanently  impropriated,  and,  whereas, 
doubts  have  arisen  as  to  the  extent  of  such  appropriation,  there- 
fore, 

**  Resolved.  That  the  water  and  lands  appropriated  or  intended 
to  be  appropriated  by  this  board  was  and  is  the  water  known  as 
the  Beach  Mill  water  power,  then  claimed  by  the  Bank  of  Au- 
burn, being  equal  to  power  for  ten  run  of  stone  and  machinery, 
or  equal  to  a  flow  of  8,600  cubic  feet  per  minute  under  the  head 
of  27  feet  with  the  right  and  power  to  keep  in  repair  the  *  Parks 
dam,'  so  called,  at  the  head  of  the  raceway,  also  the  raceway 
known  as  the  Beach  raceway,  with  the  rights  and  privil^es  that 
the  said  Bank  of  Auburn  had  and  acquired  under  said  Beach,  also 
the  land  necessary  and  as  described  or  delineated  on  said  map  to 
convey  the  water  to  the  canal  from  the  end  of  said  Beach  race- 
way." 

Jn  June  and  July,  1870,  evidence  in  Hayden's  case  was  taken 
before  the  appraisers.  March  11,  1871,  the  appraisers  awarded 
him,  as  statea  by  the  findings  $6,801.28,  but  as  stated  by  the  evi- 
dence he  was  awarded  $6,651.28. 

November  17,  1871,  the  canal  board  increased  the  award  to 
$8,188.74,  which  was  paid.  February  15,  1879,  the  state  appro- 
priated 368-1000  of  an  acre  and  all  the  water  in  the  raceway 
crossing  it  Under  which  appropriation  this  claim  for  damages 
was  filed  June  28,  1879.  January  4,  1882,  the  canal  appraisers 
awarded  $21.49  for  the  land  taken,  but  nothing  for  the  water.  The 
claimant  appealed  and  his  appeal  was  heard  before  the  board  of 
claims,  where,  Januaiy  14,  1886,  the  award  was  reversed,  and  a 
rehearing  ordered.  On  the  retrial  the  award  now  appealed  from 
was  made.  The  only  question  in  this  case  is  whether,  under  the 
permanent  appropriation  of  June  19,  1867,  the  state  acquired  all* 
of  the  water  of  Owasco  creek.  If  it  did,  the  allowance  of  $1,000 
is  wrong ;  if  it  did  not,  it  is  right 

The  attorney-general  contends  that  the  state  permanently  appro- 

Jriated  all  of  the  water  of  the  Owasco  outlet  by  the  resolution  of 
une  19,  1867,  and  that  the  canal  board  had  no  power  by  the  sub- 
sequent resolutions  of  March  4,  1870,  to  limit  the  quantity  of 
water  taken  to  "  8,600  cubic  feet  per  minute  under  the  head  of 
•27  feet,"  though  the  resolution  was  passed  before  the  damages 
were  assessed.  To  make  a  legal  and  permanent  appropriation  of 
Jand  or  water  for  the  use  of  a  canal,  the  quantity  must  be  de- 
finitely ascertained  and  described  so  that  the  owner  may  know  how 
m  uoh  he  has  lost  and  what  he  is  entitled  to  be  compensate  for.  If  the 
water  to  be  appropriated  is  described  as  all  in  a  certain  lake  or  all 
flowing  in  a  particular  stream,  such  would  undoubtedly  be  a  suflS- 
cifently  definite  description.  But  in  this  case  the  resolution  did 
not  state  that  aU  of  the  water  of  the  outlet,  or  that  any  particular 
quantity  or  part  of  it  was  appmpriated,  and  the  description  was 
too  intlefinite  to  effect  a  legal  appropriation.  The  original  attempt 
St.  Kkp.,  Vol.  XLIV.        115 
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to  Impropriate  not  being  effective,  the  officers  of  the  state  had 
power  b^  subseauent  action  to  make  a  definite  and  permanent 
appropriation  of  a  ^iven  quantity  of  water.  Under  this  limited 
appropriation  the  clamiant's  damages  were  ascertained  and  paid, 
and  it  wonld  be  inequitable  to  allow  the  state  to  successfully 
assert  that  the  award  was  for  all  of  the  water  instead  of  for  3,600 
cubic  feet  per  minute.  The  report  of  the  canal  appraisers  (Senate 
Doa  Na  56)  made  in  1869  was  made  before  the  claim  filed 
November  9,  1867,  was  tried,  the  claimant  was  not  a  party  to  it 
and  it  is  not  binding  on  him. 

The  board  of  clauns  well  decided  on  sufficient  lazal  evidence 
that  the  state  had  not,  prior  to  the  appropriation  of  February  15,. 
1879,  taken  all  of  the  water  from  the  stream. 

The  order  and  award  should  be  affirmed,  with  costs. 

All  concur.  

The  People  ex  reL  William  A.  Stephens,  Applt,  v.  Thk. 
Greenwood  Laeb  Association,  Resp  t 

(Suprmne  Court,  Gensral  Term,  Funi  IkpartmmU,  FOed  Manxh  SI,  189t.) 

AbBOOIATIOHS— EZPTJLBION  OF  MKMBEB— Bt-LAWB. 

The  Inr-laws  of  the  defendant  proTide  that  a  member  may  be  expelled  at 
a  special  meeting  of  the  board  of  trosteeB,  and  that  special  meetings  are  to> 
be  called  by  notice  in  writing  to  each  member  of  the  board.  Relator  was 
expelled  at  a  ^)ecial  meetine.  One  of  the  trustees  did  not  receive  written 
notice  of  this  meeting,  and  did  not  attend.  HM,  that  the  failure  to  notify 
said  trustee  rendered  the  action  taken  invalid,  althou^  there  were  enough 
Totes  to  have  overcome  that  of  the  absent  member,  and  that  relator  was 
entitled  to  a  mandamui  reinstating  him  as  a  member. 

Appeal  from  order  denying  motion  for  mandamus,. 
M,  H.  Cardozo,  for  app'It ;  A.  OtUrbourg,  for  resp't 

Pee  Cubiam. — The  trustees  of  the  respondent  assumed  to  act 
upon  certain  charges  made  against  the  relator,  and  to  expel  him 
from  the  association,  thus  depriving  him  of  his  rights  as  a  member 
of  the  corporation ;  and  the  relator  claiming  that  such  expulsion 
was  not  in  accordance  with  the  provisions  of  the  by-laws,  now 
asks  to  be  reinstated  as  a  member  of  the  corporation.  The  re- 
lator is  entitled  to  the  relief  sought,  unless  it  appears  that  the  by- 
laws were  strictly  complied  with.  Section  3  of  art  4  of  the 
by-laws  provides  for  meetings  of  the  trustees.  The;^  are  required 
to  hold  a  regular  monthly  meeting,  and  special  meetings  are  to  be 
called  by  the  secretary,  on  the  direction  of  the  president  or  vice- 
president,  by  a  notice  in  writing  to  each  member  of  the  board. 
And  no  special  meetings  can  be  held  at  which  a  member  can  be 
expelled  except  by  complying  with  these  provisions.  By  §  6  of 
art.  6,  a  member  may  be  expelled  at  a  special  meeting  of  the 
board  of  trustees. 

It  appears  in  the  papera  on  which  this  application  was  made  to 
the  court  below,  that  one  of  the  trustees  never  did  receive  a  writ- 
ten notice  to  attend  this  meeting,  and  was  not  present  thereat 
And  we  think  that  in  consequence  of  the  failure  to  give  a  ifritten 
notice  to  the  trustee  Evans,  the  board  of  trustees  acquired  no  ju- 
risdiction to  expel  the  i*elator  at  that  special  meeting. 
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The  claim  that  there  were  enough  votes  to  have  overcome  the 
vote  of  the  absent  member  in  no  way  affects  the  question,  because 
in  order  that  valid  action  may  be  taken  by  such  a  board,  all  the 
members  of  the  board  must  be  legally  summoned,  although  the 
majority  may  control  the  action  of  the  board  when  legally  con- 
vened ;  the.  argument  being  that  the  reasoning  of  one  member  of 
a  board  may  influence,  and  irequently  has  influenced  the  minds 
of  many  of  his  associates  as  to  the  propriety  of  the  contemplated 
action,  and  whose  votes  would  have  been  the  opposite  of  what  they 
were  had  such  member  been  present  In  re  K  N,  Tramways^  Ij. 
R,  5  Ch.  Div.,  963 ;  Imperial  Mercantile  OrecL  Ass^n  v.  Ooleman^  6 
Chy.  App.  Gas.,  658 ;  Paine  v.  Irtvin,  16  Hun,  390 ;  Duryea  v. 
Traphagen,  84  K  Y.,  652. 

This  court  has  settled  that  where  notice  is  required  to  be  given 
to  a  trustee  of  a  meeting  of  a  board  of  which  ne  is  a  member, 
and  no  provision  is  made  as  to  the  manner  of  service,  it  must  be 
personal  as  required  at  common  law.  People  ex  reL  Decker  v. 
Moboken  Turtle  Clith^  38  St  Eep.,  4,  and  cases  there  cited. 

We  think,  therefore,  that  the  relator  was  entitled  to  the  manda* 
mu8  reinstating  him  as  a  member  of  the  corporation,  and  that  the 
order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted,  with  costs^ 

Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  JJ.,  concur. 


The  People  ex  ret  Eobert  0*Eau,  App'lt,  v,  Charles  P.  Mac 
Lean  ei  aL,  Corners,  Kesp^ta 

(Supreme  (hurt,  OeTieral  Term,  First  Department,  IXled  March  St,  JS9£,} 

MuHiciPAii  CORPORATIONS— Police— Removal. 

The  removal  of  a  policeman  on  the  charge  of  being  in  a  liquor  store 
during  his  tour  of  patrol  duty  cannot  be  sustained  where  there  Is  no  evi- 
dence that  he  was  on  patrol  duty  at  the  time. 

Certiorari  to  review  proceeding  of  respondents  in  removing 
relator  from  the  police  force  of  New  York  citv. 

Louis  J,  Orant,  for  relator,  app'lt ;    Wm.  Ja.  Clark^  for  resp'ts. 

Patterson,  J. — The  relator  was  dismissed  from  the  police  force 
of  the  citv  of  New  York  upon  conviction  by  the  commissioners 
of  the  charge  that  on  the  3d  day  of  April,  1891,  he  was  in  a 
liquor  store  during  his  tour  of  patrol  duty.  This  decision  of  the 
commissioners  is  brought  before  us  for  review  on  certiorari  The 
record  certified  to  us  contains  what  purports  to  be  the  whole 
proceeding  in  the  inquiry  before  the  commissioners,  and  from 
an  inspection  of  that  record  it  is  plain  that  the  testimony  was 
utterly  insufficient  to  convict  the  relator,  in  this :  that  there  was 
not  a  word  of  proof  to  substantiate  the  most  material  part  of  the 
charge,  viz. :  that  it  was  while  on  a  tour  of  patrol  duty  that  the 
relator  went  into  the  liquor  store.  It  seems  to  have  been  as- 
sumed that  it  was  so,  but  we  cannot  act  on  that  assumption  as 
there  is  not  one  word  of  proof  concerning  it,  unless  it  may  be  that 
the  roundsman  followed  the  relator  and  another  officer  into  the 
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ealoon  and  foand  them  there ;  bat  that  does  not  show  that  either 
the  relator  or  the  roundsmaa  were  on  dutj  and  we  cannot  be  left 
to  a  simple  inference  as  determinate  of  the  matter.  In  a  case  pre- 
ciselj  like  this  it  was  held  by  this  court  on  appeal.  People  ex  rel 
Hoe  V.  MacLeatij  82  St  Rep.,  881,  that  where  a  patrolman  was  ac- 
cused of  sitting  in  a  restaurant  during  his  tour  of  duty  it  was 
absolutely  necessary  to  prove  that  he  was  on  a  tour  of  duty  at 
the  time,  and  for  want  of  such  proof  the  decision  of  the  commis- 
sioners directing  his  dismissal  was  reversed.  This  case  lacks  that 
proof  as  the  record  comes  before  us,  and  we  can  consider 
nothing  but  that  record.  There  is  onlv  the  charge  of  the  police 
captain  on  the  complaint  of  the  roundsman,  and  of  course  that 
charge  does  not  prove  itself,  although  it  does  come  up  with  the 
record.     The  previous  career  of  this  relator  as  a  member  of  the 

Eolice  force  may  have  been  bad.  He  was  not  on  trial  for  that, 
ut  for  a  specinc  offense,  and  whether  from  inadvertence  in  the 
haste  with  which  these  proceedings  before  the  police  commis- 
sioners are  conducted  the  requisite  proof  was  not  supplied  we 
cannot  say ;  it  is  enough  that  the  requirements  of  the  law  were 
not  complied  with  and  the  proceedings  of  the  commissioners  must 
be  revereed  and  the  reli^tor  restored  to  dufrjr. 

O'Brien,  J.,  concurs;  Van  Brunt,  P.  J.,  concurs  in  result 


The  Sttsrns  Paper  Co.,  Resp't,  v.  Joseph  Y.  Johnson  et  aL^ 

App'lta 

(Suprmne  Court,  Qtn&ral  Term,  First  Department,  FOed  March  31,  1899.) 

Attachmknt— Vacation. 

An  attachment  will  not  be  vacated  on  motion  where  the  facts  aie  not 
undisputed,  nor  the  legal  conclusions  certain. 

Appeal  from  order  denying  motion  to  vacate  attachment 
R  C  Taylor^  for  app'lts ;  C.  E.  Hoichkiss,  for  resp't 

Per  Curiam. — The  ground  upon  which  it  is  sought  to  vacate 
the  attachment  is  that  according  to  the  affidavit  of  the  defendant 
there  is  no  such  debt  due  as  is  daimed  in  the  complaint  This  is 
a  question  which  can  only  be  disposed  of  upon  the  trial,  and  can- 
not be  considered  here,  as  the  wicts  are  not  undisputed,  nor  are 
the  legal  conclusions  certain. 

The  circumstances  under  which  an  attachment  will  be  set  aside 
because  of  defects  in  the  cause  of  action  are  stated  by  this  court 
in  the  case  of  LowensUin  v.  Salinger^  42  St  Bep.,  414,  in  which 
it  was  held  that  ordinarily  the  court  will  not  upon  moti<m  try 
questions  regarding  the  cause  of  action  which  should  properly  be 
left  for  determination  on  the  trial  Whei^  however,  the  mots  are 
undisputed,  and  the  legal  conclusions  certain,  it  would  be  op- 

Sressive  to  hold  an  attachment  which  is  clearly  without  foaa* 
ation. 

The  same  principle  is  reaffirmed  in  the  case  of  Brotvn  v.  Wigiotiy 
decided  herewith. 

The  appellant  has  failed  to  bring  himself  within  this  rule. 


Digitized  by  VjOOQIC 


Sup.Ct]  Wells  v,  Knox.  917 

We  think,  therefore,  that  the  order  appealed  from  should  be 

affirmed,  with  ten  dollars  costs  and  disbursementa 
Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  JJ.,  concur. 


JuDSON  G.  Wells,   Resp%  v.  Thomas  R  Knox,  Assignee, 

Applt 

{fiu/preme  Court,  Oeneral  Trnn,  Fint  Department,  Filed  March  SI,  1899^ 

Rkfbbbncb — Ajbsioneb  fob  CBBDrroRs — AccouirriNO. 

Where  the  pleadings  in  aproceediug  for  an  accounting  by  an  assignee 
for  creditors  present  an  issue  as  to  whether  the  plaiotiffis  a  creditor  of 
the  assignor*  the  order  of  reference  should  direct  the  referee  to  hear  and 
determine  the  issues,  and  not  simply  to  take  proof  of  the  matters  set  forth 
in  the  pleadings. 

Appeal  from  order  referring  it  to  a  referee  to  take  and  state 
the  account  of  the  defendant  as  assignee. 

Benno  Loewy,  for  app'It;  L.  H,  Uahlo^iox  resp't 

Per  Curiam. — By  the  pleadings  an  issue  is  presented  as  to 
whether  or  not  the  plaintiff  is  a  creditor  of  the  assignor.  The 
order  does  not  provide  for  the  trial  of  that  issue.  The  action  is 
for  an  accounting,  and  in  disposing  of  the  action  the  taking  and 
stating  of  the  account  is  necessary,  and  a  case  is  thus  presented 
which  the  court  has  the  power  to  refer.  Upon  such  a  reference  all 
the  issues  should  have  been  referred ;  and  as  it  appears  from  the 
terms  of  the  order  that  the  reference  was  "  to  take  proof  of  the 
matters  set  forth  in  the  pleadings  and  take  and  state  the  account 
of  the  defendant  Thos.  R  Knox  as  assignee,"  instead  of  provid- 
ing for  the  trial  of  the  issues  in  addition  to  the  account,  the  order 
should  be  modified  by  inserting  in  lieu  of  the  words  **  to  take 

Eroof  of  the  matters  set  forth  in  the  pleadings "  the  words  "  to 
ear  and  determine  the  issues  in  the  action,  and  to  take  and  state 
the  account,  eta" 

The  order  as  so  modified  should  be  affirmed,  without  costs  to 
either  party  on  this  appeal 
O'Brien  and  Ingrahah,  JJ.,  concur. 


Israel  Steinhart  ei  oL^  Applts,  v.  Iqnatz  Gross,  Resp't 

(Supreme  Court,  Oeneral  Term,  Ftret  Department,  Filed  March  31, 189t.) 

1.   OOIIVBBSION— StOLBN  PROPKBTT--ChABOK  as  to  CREDmiUTT   OF  THIEF. 

In  an  action  for  tlie  conversion  of  property  alleged  to  have  been  stolen, 
the  alleged  thief  was  the  only  witness  to  substantiate  plaintiff  on  the  main 
point  HM,  that  the  court  did  not  err  in  cautioning  the  Jury  as  to  the 
amount  of  credence  to  be  giyen  to  a  case  supported  by  evidence  of  that 
character. 

S.  BaMB— EVIDENCB.  * 

In  such  a  case  it  is  entirely  inunateiial  whether  the  thief  had  distributed 
the  property  to  other  persons  besides  the  defendant,  and  evidence  on  that 
point  is  properly  excluded. 

Appeal  from  judgment  entered  on  verdict  and  from  order  de- 
nying motion  for  new  trial 

Otto  HoTwUz^  for  appUts  ;  C,  Strauss^  for  resp't 
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Per  Curiak. — ^Thk  aotkm  was  brought  by  the  plaintiff  te  re- 
cover from  the  defendant  the  valae  of  certain  propertj  whidi  die 
plaintiffs  alleged  belonged  to  them,  and  which  had  be^  stolen  by 
one  of  their  employeea 

The  only  witness  to  substantiate  the  plaintiff's  case  npon  the 
main  point  in  issue  was  the  thief ;  and  as  far  as  the  questions  in- 
volved depending  upon  his  testimony  and  that  of  the  witnesses 
upon  the  part  of  the  plaintifb  were  concerned,  it  was  entirely  a 
matter  for  the  jury ;  and  we  do  not  see  thi^t  the  learned  court  in 
any  way  depaited  from  the  strict  path  of  duty  in  cautioning  the 
jury  upon  the  amount  of  credence  which  was  to  be  given  to  a  case 
supported  by  evidence  of  that  character. 

The  only  question  of  law  presented  upon  this  trial  is  the  ex- 
ception taKen  upon  the  cross-examination  of  one  of  the  witnesses 
called  upon  the  part  of  the  defendant  This  witness  was  called 
for  the  purpose  of  showing  the  nature  of  certain  packages  whic^ 
had  been  sent  by  the  thief  to  the  defendant,  and  alter  having  been 
examined  in  chief,  upon  cross-examination  testified  to  the  receipt 
of  certain  packages,  that  she  had  not  seen  any  other  packages, 
and  that  as  far  as  she  was  concerned  she  had  received  only  one 
package  sent  by  the  ihief. 

The  counsel  for  the  appellants  was  thereupon  proceeding  with 
the  cross-examination  upon  this  subject,  when  the  court  stated 
that  this  had  nothing  to  do  with  the  case.  The  appellant's 
counsel  stated  that  the  purpose  of  the  examination  was  to  show- 
that  this  witness,  as  well  as  other  members  of  the  family,  was 
the  recipient  of  the  thiefs  bounty,  as  he  called  it  The  court 
replied  that  this  fact  had  nothing  to  do  with  the  case,  and 
that  they  could  not  recover  unless  they  showed  that  the  de- 
fendant was  the  recipient  of  the  goods.  Thereupon  the  plaintiffs' 
counsel  stated  that  he  would  put  one  or  two  questions  to  take  the 
ruling  of  the  court  and  then  drop  the  subject 

'*  Q.  Is  that  package  you  have  just  spoken  of  the  only  package 
that  was  sent  to  your  house  by  this  man  Weiss  (the  thie^  in  me 
spring  of  1890  by  express?" 

The  defendant's  counsel  did  not  object  to  the  Question,  but  the 
court  ruled  it  out  upon  its  own  motion.  And  tnis  is  claimed  to 
be  error  upon  two  grounds :  that  it  tended  to  impeach  the  credi- 
bility of  the  witness  by  showing  that  she  as  well  as  the  defendant 
had  been  the  recipient  of  the  packajges  of  the  plaintiffs'  goods 
through  the  instrumentality  of  tne  thief;  and  that  it  would  have 
established  the  fact  that  the  thief  was  in  the  habit  of  distributing 
his  bounty  indiscriminately  to  the  members  of  the  defendant's 
household. 

The  first  ground  now  suggested  was  not  named  to  the  court 
as  the  reason  for  the  admission  of  this  testimony ;  and  the  ground 
upon  which  the  appellants  upon  the  trial  claimed  the  testimcmy  to 
be  admissible  was  the  second.  As  to  whether  this  thief  had  dis- 
tributed this  property  to  other  persons  was  a  question  which  was 
entirely  immaterial  in  the  case,  and  the  court  was  correct  in 
excluaing  the  testimony. . 

For  these  reasons  we  think  there  is  no  ground  presented  show- 
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iDg  error  in  the  trial  of  the  case,  and  the  judgment  and  order 
should  be  affirmed,  with  costs. 

Van  Bbunt,  P.  J.,  O'Bribk  and  Ingbahak,  JJ.,  concur. 


James  B.  Smith,  Resp't,  v.  Phbbb  G.  Mollbson,  Applt 

iSupmne  Court,  General  Term,  Firet  IkpaatmmU,  FUed  March  SI,   tS9i.) 

Bill  of  pabticulars— Ihdbmkitt. 

Defendant  executed  a  bond  to  plaintijS  for  the  faithful  performanoe  of 
a  contract  entered  into  by  a  firm,  or  for  the  payment  of  such  sums,  not 
exceeding  a  specified  amount,  as  plaintiff  should  suffer  by  reason  of  any 
failure  of  said  Qrm  to  perform  the  contract  on  their  part.  In  an  action  on 
the  bond,  Bdd,  that  tne  bond  was  one  of  indemmty  only,  and  that  de- 
fendant was  entitled  to  a  bill  of  the  particulars  in  which  said  firm  failed  to 
perform  the  contract  and  of  the  damages  caused  to  plaintiff  therel^. 

Appeal  from  an  order  denying  defendant's  motion  for  a  lull  of 
particulars. 

W,a  Beecher,  for  applt;  J.  F.  JUtUer,  for  resp't 

Per  Curiam. — Section  581  of  the  Code  provides  ihat  the  oourt 
may  in  any  case  direct  a  bill  of  particulars  of  the  daim  of  either 
party  to  be  delivered  to  the  aaverse  party.  No  question  can, 
therefore,  arise  as  to  the  power  of  the  oourt  to  omer  a  bill  of 
particalars. 

This  brings  us  to  the  consideration  of  the  question  as  to  whether 
or  not  on  the  facts  presented  upon  the  motion  it  should  have  been 
•granted 

The  action  is  brought  to  recover  upon  a  bond  given  by  the  de- 
fendant to  the  plaintiffs  for  the  purpose  of  guaranteeing  the  faith- 
ful performance  of  certain  work  by  the  firm  of  Pratt  &  Molleson, 
more  particularly  described  in  the  complaint 

The  condition  of  the  bond  as  therein  set  out  is  that 
if  the  said  Pratt  &  Molleson  should  fully  perform  their  said  con- 
tract according  to  the  terms  thereof,  or  if  the  said  bounden  Phebe 
•G.  Molleson  and  the  White  &  Gates  Granite  Co.,  or  either  of  them, 
^  ♦  ♦  should  well  and  truly  pay  or  cause  to  be  paid  on  de- 
mand such  sum  or  sums  of  money,  not  exceeding  $6,000  ♦  ♦  ♦ 
:as  he,  the  said  James  B.  Smith,  should  suffer  by  reason  of  any 
failure  by  the  said  Pratt  &  Molleson  to  perform  said  contract  on 
their  pait  according  to  the  terms  thereof,  then  the  said  bond  should 
become  null  and  void^  else  to  remain  in  full  force  and  virtue. 

It  will  thus  be  seen  that  the  bond  sued  upon  is  one  of  indem* 
nity  only,  and  was  given  for  the  purpose  of  saving  harmless  the 
plaintiff  from  any  loss  that  might  result  by  reason  of  the  failure 
of  the  firm  of  Pratt  &  Molleson  to  fully  perform  their  contract 

Until  the  plaintiff  proves  that  he  has  been  injured  by  reason  of 
the  failure  of  Pratt  &  Molleson  to  perform  their  contract,  he  is  not 
entitled  to  recover. 

As  these  facts  which  are  essential  to  the  plaintiff's  cause  of 
4iction  must  be  proven,  and  as  it  is  essential  to  enable  defendant 
to  fairly  present  his  case  on  the  trial  that  he  should  be  apprised 
of  the  particulars  in  which  Pratt  k  Molleson  did  not  perform  the 
^contract,  and  of  the  damage  caused  plaintiff  by  the  failure  to  so 
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perform,  we  are  of  the  opinion,  therefore,  that  the  motion  for  a 
bill  of  particulars  should  have  been  granted. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements to  abide  the  event,  and  the  motion  granted,  with  tea 
dollars  costs  to  abide  the  event 

Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  JJ.,  concur. 


The  People,  Resp'ts,  v.  Hugh  Quinn,  Applt. 

(Supreme  Court,  General  Term,  First  Department,  FOedMareh  SI,  189t.) 

BoTTLBS—IkDICTMBNT— SOFFICIENCT. 

An  indictmeDt  onder  the  Bottliog  Act  charged  in  .three  separate  counts^ 
in  the  language  of  the  statute,  that  the  A.LieDier  Bottling  Co.  are  engaged 
in  manufacturing,  bottling  and  selling  lager  beer  in  bottles  with  its  nanoie 
and  certain  marks  and  devices  blown  and  impressed  thereon;  and  that  de- 
fendant did  unlawfully  buy,  take,  traffic  in  and  di^Kise  of  ihree  certain 
bottles  which  and  each  of  which  were  then  and  there  so  marked  and  dis- 
tinguished as  aforesaid  with  and  by  the  name  of  said  corporation  and  said 
marks  and  devices,  of  which  a  description  has  been  filed  and  published  aa 
aforesaid,  and  upon  which  and  each  of  which  said  bottles  there  was  thea 
and  there  the  marks  and  devices  of  said  corporation.  Hdd,  that  the  in- 
dictment was  not  so  indefinite  and  uncertain  as  to  Justify  the  granting  of 
a  motion  to  dismiss;  that  the  crime  being  charged  in  the  language  of  the: 
statute  the  indictment  was  sufficient 

Appeal  from  judgment  of  the  court  of  general  sessions  con- 
victing the  appellant  of  a  misdemeanor. 

A.  W.  Tenney,  for  applt;  W.  T.  Jerome,  ior  resp'ta 

O'Brien,  J. — The  defendant  was  found  guilty  of  a  misde- 
meanor under  chapter  377  of  the  Laws  of  1887,  as  amended  by 
chapter  181  of  the  Laws  of  1888,  commonly  known  as  the  bot- 
tli^  act 

Upon  the  trial  it  was  proven  that  the  defendant  had  in  his  pos- 
session three  bottles  having  marks  and  devices  blown  upon  them, 
which  were  the  property  of  the  A.  Liebler  Bottling  Co.,  a  corpora- 
tion duly  oiganized  under  the  laws  of  this  state,  and  which  in  ao> 
cordance  wi^  the  requirements  of  the  statute  had  adopted  the8& 
marks  and  devices,  and  caused  a  description  of  them  to  be  duly 
filed  and  published  as  required  by  the  statuta 

It  is  conceded  by  the  appellant  that  the  constitutionality  of  the 
act,  and  most  of  the  other  questions  sought  to  be  raised  upon  thi» 
appeal,  are  similar  to  those  presented  in  th^e  Cannon  case,  ai^ued 
at  the  January  term  of  this  court,  and  decided  in  the  Peoples  fa- 
vor. It  is  unnecessary,  therefore,  to  restate  them,  as  they  have 
not  been  urged  upon  this  appeal,  the  defendant  relying  mainly 
upon  one  ground,  viz. :  that  the  indictment  was  too  indefinite  and 
uncertain,  and  that  the  learned  judge  erred  in  denying  the  motion 
to  dismisa 

Section  381  of  the  Code  of  Criminal  Procedure  provides  that 
objections  mentioned  in  §  823  thereof  can  only  be  taken  by  de- 
murrer,  except  that  objection  to  the  jurisdiction  of  the  court  over 
the  subject  of  the  indictment,  or  that  the  facts  stated  do  not  con- 
stitute a  crime,  may  be  taken  at  the  trial  under  a  plea  of  not 
.guilty,  and  in  arrest  of  judgment 
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Section  823,  referred  to,  which  states  the  grounds  of  demurrer 
to  an  indictment,  states  as  the  second  ground  that  the  defendant 
may  demur  where  it  appears  upon  the  face  of  the  indictment  that 
it  does  not  "conform  substantially  to  the  requirements  of  §§^ 
275,  276." 

A  reference  to  §§  275,  276  will  show  what  an  indictment  should 
contain. 

In  addition  to  the  title  of  the  action,  eta,  the  second  paragraph 
requires  that  it  should  contain  "  a  plain  and  concise  statement  of 
the  act  constituting  the  crime  without  unnecessary  repetition." 

It  will  thus  be  seen  that  the  question  now  presented  has  been 
waived,  not  having  been  tak^n  oy  demurrer  as  provided  by  the 
Coda 

Without,  however,  determining  the  appeal  upon  this  ground,  we 
think  upon  the  merits,  regardless  of  the  particular  form  or 
manner  of  raising  the  objection,  that  it  is  untenable. 

It  should  be  remembeml  that  no  claim  is  made  that  the  indict- 
ment  does  not  state  facts  sufficient  to  constitute  a  crime,  the 
objection  being  that  thev  are  not  stated  with  sufficient  definiteness. 
Unless,  therefore,  this  oDJection  was  not  available  upon  the  trials 
or  unless  it  could  be  shown  that  the  defendant  was  prejudiced 
thereby,  the  judgment  should  not  be  disturbed. 

Section  284  provides  in  regard  to  a  statement  of  the  crime  that 
an  indictment  is  sufficient  if  it  can  be  understood  therefrom  **(7) 
That  the  act  or  omission  charged  as  the  crime  was  stated  with 
such  a  d^ree  of  certainty  as  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction  according  to  the  right  of  the  case." 

&ction  285,  provides  that  no  indictment  is  insufficient  nor  can 
the  trial,  judgment  or  other  proceeding  therein  be  aflEected  by 
reason  of  an  imperfection  in  matter  of  form  which  does  not  tend 
to  the  prejudice  of  the  substantial  rights  of  the  defendant  upon 
the  merits. 

An  application  of  these  rules  for  determining  the  sufficiency  of 
an  indictment  to  the  one  found  against  the  defendant  will  show 
that  it  is  sufficient,  and  that  the  defendant  was  not  prejudiced  by 
reason  of  any  indefiniteness  therein.  The  indictment  in  three 
separate  counts,  in  the  language  of  the  statute,  stated  that  the. 
Idebler  Bottling  Co.  are  engaged  in  manufacturing,  bottling  and 
selling  lager  beer  in  bottles  with  its  name  and  certain  marks  and 
devices  blown  and  impressed  thereon ;  and  that  the  defendant  did 
unlawfully  buy  (first  count)  tj\ke,  (second  count)  traffic  in  and  dis- 
pose of  (third  count)  three  certain  bottles  wnich  and  each  of 
which  were  then  and  there  so  marked  and  distinguished  as  afore* 
said  with  and  by  the  name  of  said  corporation  and  said  marks  and 
devices  of  which  a  description  has  been  filed  and  published  as 
afonesaid,  and  upon  which  and  each  of  which  said  Dottles  there 
was  then  and  there  the  marks  and  devices  of  said  corporation. 

It  will  thus  be  seen  that  the  indictment  charges  tne  crime  in 
the  language  of  the  statute  creating  and  defining  it,  and  this  we 
think  under  the  decisions  and  under  the  rules  provided  for  testing 
the  sufficiency  of  an  indictment  under  the  Coae  is  sufficient 
St.  Rep.,  Vol.  XLIV.        116 
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In  People  v.  Wddon,  111  N.  Y.,  668;  20  St  Bep.,  112,  theoourt 
bj  Ruger,  Ch.  J*,  at  jx  574,  says : 

'^  It  is  generally  Bofficient  to  state  an  offei^e  in  langwiffe  used 
in  the  statute  defining  the  crime.  As  said  by  Jndge  Fo^^er,  in 
Phdps  V.  People,  72  N.  Y.,  S49:  "If  the  indictment  av«»  the 
offense  as  the  ^atate  defines  it,  the  averment  is  sufikient^  for  the 
rule  is  that  while  in  framing  an  indictment  on  a  statute  all  the 
<^ircumstance8  which  constitute  the  definition  of  the  offense  in  the 
statute  itself,  so  as  to  brin^  the  accused  precisely  within  it,  must 
be  stated,  jet  no  other  description  of  the  tMng  in  which  the  offense 
was  committed  is  necessary  to  be  stated  than  tiiat  contained  intiid 
statute  itseli    Eckhardt  v.  People,  83  N.  Y.,  462." 

We  are  of  opinion,  therefore,  that  the  indictment  was  not  so 
indefinite  and  uncertain  as  to  hare  justified  the  granting  of  a  mo- 
tion to  dismiss  the  same,  and  that  there  was  no  error  committed 
by  the  learned  judge  in  refusing  so  to  do. 

The  judgment  should  be  affinned. 

Van  Bbunt,  P.  J.,  and  Ingbahaic,  J.,  concur. 


iBAiAH  Washburn,  ExV,  Eesp't,  v.  Sanfobd  H.  Wbbks,  Jb^ 

ExV,  App'lt 

iSupreme  Court,  General  Term,  Second  Department,  FUed  FArua/r^S,  IS9t*) 

Contract— AoBBBMENT  to  make  will. 

A  husband  executed  a  bond,  by  which,  in  coiudderation  of  moneyB  of 
his  wife  which  he  liad  used,  lie  agreed  to  leave  her  by  will  the  mm  of 
$4,000,  and  the  life  use  of  $4,000  additional.  By  his  will  he  fAve  her  the 
use  for  life  of  all  his  property  with  power  to  use  the  principal  if  neceMary. 
His  entire  property  did  not  exceed  $4>000.  EOd,  that  this  did  not  eetiaiy 
the  condition  of  the  bond,  altJiough  the  wife  stated  that  she  was  aatliflen 
with  the  will. 

Appeal  from  judgment  entered  upon  the  report  of  a  referee. 

Reference  of  a  disputed  claim  against  the  estate  of  Joseph  Mat- 
thews, deceased,  upon  a  bond  executed  by  him  conditioned  upon 
hie  making  a  will  containing  certain  specified  provisions  in  favor 
of  his  wife,  of  whom  plaintiff  is  the  executor. 

Joseph  G  Crane,  for  applt ;  Thomas  Lawrence,  for  resp't 

Barnard,  P.  J.— On  the  24th  of  March,  1868,  Joseph  Mat- 
thews executed  to  Sanford  H.  Weeks,  Jr.,  a  bond  in  the  penal 
«um  of  $12,000  conditioned  that  the  same  should  be  void  if 
Joseph  Matthews  left  by  his  will  to  his  wife  the  sum  of  $i,000 
and  the  life  use  in  four  additional  thousand  dollars.  On  the  same 
<]ay  Weeks  assi^ed  the  bond  to  Mary  "F.  Matthewa  Job^^ 
Matthews  died  in  1883  leaving  real  and  personal  property  to* 

f  ether  amounting  to  $4,000.  Mrs.  Matthews  died  in  l6w.  The 
ood  was  given  for  money  belonging  to  the  wife  whidii  die  let 
her  husband  hav&  The  claim  is  a  just  one  and  no  defense  was 
proven  to  it  By  Joseph  Matthews'  will  the  use  of  all  his  I»x>^ 
•erty  was  given  to  his  wife  for  life  with  power  to  use  the  prin^- 
pal  if  necessary  for  his  wife's  support  She  was  entitled  to  the 
$4,000  besides  the  use  of  $4,000  more.  He  had  but  one  $4^000 
and  when  he  paid  his  debt  there  was  nothing  left    Neither  paj> 
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ment  or  satisfaotion  of  the  bond  is  established  even  if  Mrs.  Weeks 
said  she  was  satisfied,  after  her  husband's  death,  with  his  will. 

The  case  is  not  one  where  the  wife  may  be  compelled  to  elect 
As  to  $8,000  her  rights  were  independent  of  the  will  The 
testator,  Mr.  Matthews,  was  bound  to  leave  his  wife  that  sum,  one- 
half  in  cash  and  the  use  of  the  other  half.  Nothing  but  payment 
will  satisfy  the  bond  or  a  release  with  full  knowledge  of  the  facts. 
The  report  of  the  referee  was  confirmed  on  motion  and  judgment 
orderea.  No  other  direction  was  needed  to  make  a  vdid  jnC 
ment  in  the  case;  the  same  should  therefore  be  affirm< 
with  costa 

Pratt,  J.,  concurs;  Dykman,  J.,  not  sitting. 


Francis  Curnan,  Resp't,   v.  The  Delaware  k  Otsego 
Railroad  Co.,  App'lt 

{Supreme  CouH,  General  Term,  Second  Department,  Fited  FArttarg  8,  189$,) 

1.  Contract— Rescission. 

A  contract  for  building  a  railroad  provided  that  the  companj  could  dis- 
solve it  on  five  days  notice  and  on  payment  of  the  amount  due  and  a  liqui- 
diOed  sum.  On  the  death  of  its  president  who  furnished  funds  for  the  work 
the  company  directed  the  work  suspended,  and  finally  ordered  the  re- 
moval of  all  tools,  etc.  Held,  that  a  finding  of  a  dissolution  of  the 
contract  by  the  company  was  sustained  by  these  facts. 

$.  Same— EvmsNOB. 

In  an  action  upon  such  contract  evidence  of  conversations  with  the  per- 
son who  furnished  the  funds  is  not  inadmissible  under  §  829  of  the  Code. 
The  company  does  not  hold  through  such  person  within  the  meaning  of 
the  section. 

Appeal  from  judgment  in  favor  of  plaintiff,  entered  on  the  de- 
cision of  the  court  on  a  trial  without  a  jury.  Action  to  recover 
for  a  breach  and  dissolution  of  a  contract  for  building  a  portion 
of  defendant's  road.  The  contract  [>rovided  that  the  company 
oould  dissolve  it  on  five  days  notice,  in  which  case  it  should  pay 
all  sums  due  and  also  the  sum  of  $3,000  as  liquidated  damages. 
Thomas  Cornell,  the  defendant's  president,  furnished  the  funds 
for  the  work.  The  other  facts  appear  in  the  opinions.  The  fol- 
lowing memorandum  was  deliverea  at  the  circuit :  Babnard,  J. 
— I  find  that  the  contract  was  broken  by  the  defendant  That 
in  the  spring  of  1890  the  defendant  ordered  all  work  to  stop, 
that  the  company  requested  the  plaintiff  to  keep  men,  teams  and 
tools  ready  for  an  immediate  commencement  of  the  work  as  soon 
as  the  interruption  in  the  work  caused  by  the  death  of  Cornell, 
who  supplied  flie  funds  for  the  railroad,  or  rather  who  was  building 
this  railroad  in  defendant's  name,  ceased.  That  eleven  days  after 
the  stoppage  of  the  work  the  defendant  requested  the  plamtiff  to 
dischaive  his  men  and  still  keep  horses,  wagons,  carts,  tools,  and  all 
the  implements  and  equipage  ready.  That  at  the  end  of  four 
months  the  defendant  gave  notice  to  remove  all  the  property, 
which  plaintiff  did  at  once.  That  the  amount  paid  the  men  was 
$1,500,  and  the  value  of  the  use  of  the  property  kept  idle  was 
over  $2,000,  but  the  plaintiff  has  only  claimcKi  tnat  sum.  There 
is  justly  for  work  done  due  $18,866.46,  with  interest  on  the 


Digitized  by  VjOOQIC 


921  New  York  State  Rkpobter,  Vol.  44        [SupiCt^ 

fieveral  parts  thereof  as.  claimed  in  the  oomplaint  The  phantifE 
is  entitled  to  recover  the  $8,000  stipulated  damages  as  for  a  oan- 
cellation  of  the  contract  by  the  company.  The  only  thing  lack- 
ing is  the  five  days  notice  in  writing  and  the  payment  of  this 
back  work.  This  notice  was  waiv^  by  the  coDtractor.  He 
offered  to  take  this  back  pay  and  the  stipulated  damages,  and 
the  reason  for  their  not  giving  the  notice  is  verv  apparent  Mr. 
Cornell  died,  and  he  was,  in  ract,  the  builder  of  this  road.  The 
cc»mpany  did  not  give  this  notice  because  it  expected  a  re-com- 
mencement of  the  work,  but  it  directed  the  contractor  to  stop,  and 
be  did  stop.  Judgment  for  the  plaintiff  for  the  work,  for  the 
stipulated  damages,  for  the  cost  of  keeping  men  and  teams,  and 
so  forth,  after  April  1,  1890. 

O.  D.  B,  Hashrouck,  for  applt ;  P.  Oantine  {John  HaekeU,  <^ 
counsel),  for  resp't 

Dykman,  J. — ^This  is  a  common  law  action  for  the  recovery  of 
money  based"  upon  an  agreement  in  writing  between  the  plaintiff 
and  defendant  lor  the  construction  of  about  twenty-five  miles  of 
single  track  railroad. 

There  has  been  a  trial  before  a  justice  of  the  court  without  a 
jury,  who  decided  in  favor  of  the  plaintiff  and  from  the  judgment 
entered  upon  such  decision  the  defendant  has  appealed. 

The  findings  are  full  and  well  supported  by  the  testimony 
which  would  justify  a  laiger  recovery,  but  for  some  diflBculty 
about  the  complaint  which  we  will  not  notice  as  the  plaintiff  bas^ 
not  appealed 

The  justice  of  the  case  is  entirely  with  the  plaintiff,  and  the 
^'udgment  does  as  much  for  him  as  can  now  be  done,  although  it 
is  evident  he  has  not  recovered  his  whole  damage. 

The  defendant  contends  that  the  contract  was  not  dissolved, 
but  the  finding  of  fact  is  that  the  defendant  directed  the  plaintiff 
to  discontinue  work  March  31,  1890,  and  refused  to  allow  him  te 
continue,  by  reason  whereof  the  plaintiff  furnished  no  moi*e  work 
or  materials  under  the  contract 

It  is  further  found  that  by  the  terms  of  the  contract  it  could 
be  dissolved  by  the  defendant,  and  then  the  finding  enumerates 
many  acts  of  the  defendant  which  are  sufficient  to  justify  a  find- 
ing of  a  breach  and  dissolution  of  the  contract  and  a  refusal  to 
allow  the  plaintiff  to  complete  the  same. 

Such  interpretation  of  the  conduct  of  the  defendant  is  reascHi- 
able  and  meets  with  our  entire  approbation. 

If  the  interpretation  contended  for  by  the  defendant  prevails, 
then  the  contract  will  never  be  terminated  by  its  inaction  and  re- 
fusal to  permit  the  plaintiff  to  proceed  ana  he  will  be  without 
recovery. 

We  ^o  not  think  the  admissions  of  the  conversation  between 
the  plaintiff  and  Thomas  Cornell,  deceased,  was  enor. 

The  corporation  is  the  defendant,  and  it  does  not  hold  through 
Cornell  in  any  sense  within  the  meaning  of  §  829  of  the  Code. 

We  find  no  error  in  the  record  nor  anything  requiring  further 
notice  in  this  opinion.     It  is  not  a  case  for  elaboration  upon  paper. 
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Justice  has  been  done,  and  the  judgment  should  be  afiinned,  with 

COStSL 

Pratt,  J.,  concurs;  Barnard,  P.  J.,  not  sitting. 


In  the  Matter  of  The  Pooantico  Watbr  Works  Co.,  Besp% 
V.  Jacob  Brombacher's  Sons,  App'lts, 

{Si^preme  Churl.  Oeneral  Torm,  JSeoond  Department,  Filed  FAruarifS,  189S.) 

1.  EmIHBNT  DOlUm^-WATBB  COMPAmBS— SOLVBNCT. 

In  a  proceeding  by  a  water  oompanj  to  acquire  water  rights,  the  Boh 
yencY  or  insolvency  of  the  petitioner  is  immaterial,  as  the  law  has  pro- 
yided  a  sufficient  remedy  for  the  property  owner  before  his  rights  can 
be  invaded,  and  evidence  in  relation  thereto  is  inadmissible. 

S.  Sams^Maps. 

The  maps  to  be  filed  are  only  required  to  indicate  the  land  or  rights  to 
be  talLen,  and  need  not  show  the  location  of  the  petitioner's  worlcs. 

Appeal  from  order  appointing  commissioners  of  appraisal  and 
from  order  confirming  their  report 

Proceedings  to  acquire  water  rights  for  the  use  of  the  petitioner. 
Defendants  claim  that  it  was  error  to  exclude  evidence  to  show 
that  the  capital  stock  of  the  petitioning  company  had  not  been 
paid  in,  ana  that  the  map  dia  not  sufficiently  describe  the  ease- 
ments to  be  taken  or-  show  clearly  the  nature  or  location  of  the 
petitioner's  worka 

Afaslen  Jk  Nichols,  for  applts ;  E.  T.  Lovatt,  for  resp't 

Pratt,  J. — ^From  a  careful  consideration  of  all  the  facts  we  are 
satisfied  the  orders  made  herein  must  be  affirmed.  And,  first,  as 
to  the  appointing  commissionera 

The  petition  was  proper  in  form  and  substance,  and  no  error 
was  made  upon  the  trial  of  the  issues  of  fact 

The  solvency  or  insolvenc^r  of  the  petitioner  was  not  in  issue, 
«nd  the  evidence  on  that  subject  was  properly  excluded. 

The  law  provided  a  sure,  sufficient  ana  safe  remedy  for  the  de- 
fendants before  their  property  could  be  taken  or  their  rights 
invaded. 

The  evidence  offered  by  them  as  to  whether  the  petitioner  had 
«  bank  account,  or  whether  all  its  stock  had  been  taken  or  its 
capital  increased,  was  immaterial  to  the  questions  to  be  decided, 
And  was  properly  ruled  out 

As  to  the  objections  to  the  conflrmationa  First,  we  are  unable 
to  see  that  the  petition  is  vague,  ambiguous  or  uncertain,  either 
in  its  auctions  or  prayer  for  relief ;  on  the  other  hand,  it  seems 
clear,  specific  and  unequivocal,  and  the  report  follows  the  all^a- 
tions  and  the  proofa 

Neither  can  we  perceive  wherein  the  maps  filed  did  not  comply 
with  the  statute 

The  object  of  the  map  was  to  indicate  the  lands  to  be  taken, 
and  in  tfikt  respect  they  conformed  to  the  requirements  of  the 
statute. 

Both  orders  affirmed,  with  costa 

Dykman,  J.,  concurs ;  Barnard,  P.  J.,  not  sitting. 
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David  Gurnee,  Re8p%  v.  Lewis  H.  Hutton,  Applt 

{Supreme  Court,  Oeiwral  I\mn,  Second  DejMrtfnent,  FUed  FAruarjf  8,  189t.) 

EqUITABLB  ABfilGNMBN'T— ObDBBS  DRAWH  ON  FUND. 

One  B.,  who  was  doing  work  under  contract  for  defendant,  purchased 
ahorse  of  plaintiff  and  gave  him  an  order  on  defendant  payable  "in  8um» 
as  mentioned  in  contract."  This  was  presented  to  defendant  wiUiout 
demand  for  payment,  and  was  not  acoq)ted  in  writing.  Held,  that  the 
order  was  an  equitable  assignment  of  the  fund  due  and  to  become  due 
under  the  contract  and  its  delivery  bound  defendant  to  apply  the  fund  as* 
it  accrued  to  payment  of  the  order. 

Appeal  from  judgment  in  favor  of  plaintiff,  entered  upou 
verdict 

Abram  A.  Demarest^  for  applt;   William  R  Oowdey^  forresp't 

Dykman,  J.— On  the  8th  day  of  August,  1889,  Augnstos 
BrinkerhoS  made  an  agreement  in  writing  with  the  defendant  U> 
construct  for  him  a  hot  water  heating  apparatus  in  his  residence 
in  Nanuet,  Bockland  county,  for  $&0,  to  be  paid  as  follows : 
Three  hundred  and  thirty  dollars  to  Eaton,  Cole  k  Bumham  Co. 
thirty  days  after  the  material  was  purchased ;  twenty-five  dollars- 
to  Brinkerhoff  when  the  heater  was  set  and  the  mains  run  in  the 
cellar;  twenty -five  dollars  to  Brinkerhoflf  when  the  work  was  com- 
plete and  the  apparatus  was  set  up  as  specified ;  fifty  dollars  tO' 
Brinkerhoff  when  the  apparatus  had  been  tested  in  first  cold 
weather  and  fpund  satisfactory. 

Brinkerhoff  purchased  a  horse  of  the  plaintiff  in  this  action  for 
$125,  and  gave  him  in  payment  therefor  an  order  upon  the  defend* 
ant  in  writing,  of  which  tne  following  is  a  copy : 

"Nyack,  October  2, 1889. 
'*  Mr.  Louis  Hutton,  Jr.,  please  pay  to  the  order  of  Mr.  David 
Gurnee  the  sum  of  one  hundred  and  twenty-five  dollars  in  sum» 
as  mentioned   in  contract  for  erecting  hot   water  heater.     Bj 
order  of  A.  Bbinkekhofp.'' 

The  order  was  taken  to  the  defendant  and  left  with  him  a  few 
days  after  it  was  drawn. 

Brinkerhoff  commenced  work  on  the  heater  in  Sept^nber,  and 
he  says  there  was  about  fifty  dollars  due  him  under  Uie  contract. 
when  the  order  was  drawn.  He  did  not  complete  the  work,  and 
he  testified  that  he  was  prevented  from  so  doing  by  the  ddtend- 
ant,  and  that  there  was  not  more  than  twenty-five  dollars  worth 
of  work  left  undone.  He  also  claimed  to  have  done  fifty  dollars 
worth  of  work  beyond  the  contract,  and  that  there  was  due  him 
from  the  defendant  on  account  of  the  contract  $126. 

The  defendant  on  the  contrary  claimed  that  nothing  was  due  ta 
Brinkerhoff  under  the  contract,  and  that  he  had  been  compelled 
to  expend  more  than  the  contract  price  for  the  completion  of  the 
heater  by  reason  of  the  failure  of  Brinkerhoff  to  perform  hia 
agreement 

The  cause  was  tried  at  the  circuit  and  submitted  to  the  jury 
by  a  charge  which  was  faultless.     The  trial  judge  chaiged  Ihe^ 
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jar;  that  the  order  constituted  an  e(]^aitable  assignment  of  the 
iand,  if  there  was  a  fund  upon  which  it  could  operate. 

That  it  was  an  assignment  of  the  money  that  might  become. 
due  to  Brinkerho£E  under  the  contract  to  the  extent  of  $126,  and 
that  the  plaintiff  was  entitled  to  recover  $125  provided  that  sum 
became  due  from  the  defendant  to  Brinkerhoft 

He  charged  further  that  as  it  was  conceded  Brinkerhoff  did  not 
complete  his  contract,  the  jury  must  determine  where  the  fault 
waa  That  if  Brinkerhoff  was  delayed  in  his  work  by  the  con- 
dition of  the  building  that  would  be  a  valid  excuse.  But  if,  on 
the  contrarv,  he  was  not  delayed,  then  he  never  completed  the  con- 
tract, and  ^e  was  not  entitled  to  his  final  payment,  even  though 
he  did  some  work,  because  he  was  bound  to  complete  his  con- 
tract  as  an  entirety  before  he  could  recover  the  last  payment 

Under  this  charge  the  jury  found  a  verdict  for  the  plaintiff  for 
$119.70,  and  we  must  assume  that  the  facts  were  found  in  favor 
of  the  plaintiff,  and  that  the  defendant  was  indebted  to  Brinker- 
hoff under  the  contract  in  the  sum  of  $119.70. 

With  the  facts  so  settled  it  becomes  necessary  to  determine  the 
legal  effect  of  the  order  under  the  surrounding  circumstances  and 
in  view  of  the  fact  that  it  never  was  accepted  in  writing  by  the 
defendant 

If  the  instrument  is  to  be  viewed  in  the  light  of  a  draft  to  be 
paid  by  the  defendant  without  regard  to  the  source  from  which, 
the  money  for  its  payment  was  to  oe  obtained,  then  even  though 
the  fund  or  source  from  which  the  defendant  was  subsequently  to 
reimburse  himself  was  ascertained  the  draft  will  not  operate  as  an 
assignment  of  such  fund,  and  the  plaintiff  cannot  maintain  this- 
action  in  the  absence  of  an  acceptance  of  the  draft 

But  as  in  this  case  the  order  was  drawn  for  a  valuable  con- 
sideration as  between  Brinkerhoff  and  the  plaintiff,  if  it  is  to  be 
considered  as  drawn  upon  the  defendant  to  be  paid  from  the 
money  due,  or  to  become  due,  from  him  to  Brinkerhoff  under  the 
contract  for  the  construction  of  the  heater,  then  the  mere  delivery 
of  the  order  to  the  defendant  operated  as  an  assignment  of  that 
fund,  and  the  defendant  was  bound  upon  the  receipt  of  the  draft 
to  apply  the  fund  as  it  accrued  to  the  payment  of  the  order. 
:Bnav.  TuUle,  81  N.  Y..  4d4].  Latter  v.  Dunn,  115  id.,  405 ;  2& 
St  Bep.,  412. 

We  think  the  language  of  the  draft,  and  the  evidence  and  the 
circumstances  surrounding  the  parties  and  the  transaction,  show 
clearly  that  this  order  was  drawn  upon  the  defendant  to  be  paid 
from  the  money  due,  and  to  become  due,  under  the  heater  con- 
tract, and  that  there  was  no  intention  or  expectation  that  the  de- 
fendant would  pay  the  same  upon  the  credit  of  the  drawee  and 
apply  the  money  as  it  became  due  under  the  agreement  to  his 
reimbursement 

In  the  first  place,  the  order  itself  directs  the  payment  "  in  suras 
as  mentioned  in  contract  for  erecting  hot  water  heater,"  and  thus 
in  plain  terms  evinces  the  intention  of  the  drawer  to  have  the 
payments  made  at  different  times  and  in  small  sums  as  they  be- 
came due  him  under  the  contmct 
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Then  when  the  order  was  presented  to  him  there  was  no  demand 
for  immediate  payment,  and  in  the  subsequent  conversations  be- 
tween the  parties  there  was  no  expression  of  intention  to  procure 
payment  of  the  draft  otherwise  than  from  the  money  due  from 
the  defendant  under  the  contract  with  the  drawer,  and  even  the 
defense  upon  the  trial  proceeded  mainly  upon  the  ground  that 
there  was  nothing  due  under  the  contract 

All  the  circumstances  point  in  the  same  direction.  The  drawer 
of  the  draft  had  purchased  a  horse  of  the  plaintiff,  for  which  he 
desired  to  pay,  and  in  the  expectation  that  the  defendant  would 
soon  become  indebted  to  him,  ne  directed  him  to  pay  such  indebt- 
edness as  it  became  due  to  the  plaintiff  insteaa  of  himself,  and 
within  the  authorities  cited  above  all  these  facts  lead  to  the  con- 
clusion that  the  order  operated  as  an  equitable  assignment  of  the 
fund. 

Our  conclusion,  therefore,  is  that  the  exceptions  are  not  well 
taken,  that  the  record  presents  no  error,  and  that  the  judgment 
should  be  afi^med,  with  costs. 

Babnabd,  p.  J.,  and  PfiATT,  J.,  concun 


•V^:^/ 
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MEMORANDA. 


Memorandum  of  cases  ia  which  no  opinions  were  written. 
Court  of  Appeals. 

Piled  April  12,  1893. 
Hart  Hbath,  Respt,  v.  The  Broadway  &  Seventh  Ave.  R  R.  Co.,  Applt 
Henry  Thompson,  for  resp't;  Elihu  Boot,  for  app'lt. 
Judgment  amrmed,  with  costo.    All  concur. 
Affirming  89  St.  Rep.,  878. 

The  People  ex  rel  Frank  C.  Boekell,  Resp't,  9,  Chas.  F.  Maclean  et  al^ 

Com'rs,  App'lts. 
LouU  J,  Chrant,  for  resp't;  W,  A.  SweeUer,  for  app'lts. 
Order  affirmed,  with  costs.    All  concur,  except  Finch,  J.,  absent. 
Affirming  42  St.  Rep.,  690. 

The  People,  Resp'ts,  t>.  Harrt  Mortimor  Crawford,  Applt 
John  K  Vanderlyn,  for  resp'ts;  O.  D.  B.  Hatbrouek,  for  app'lt 
Judgment  affirmed.    All  concur,  except  Andrews,  J.,  not  voting,  and 
FwcH,  J.,  absent. 
Affirming  41  St.  Rep.,  809. 

Allen  W.  Sellick,  Resp't,  «.  J.  Lanodon  &  Co.,  App'lts. 
Ko  papers. 

Judgment  affirmed,  with  costs.    All  concur,  except  Finch,  J.,  absent 
Affirming  87  St.  Rep.,  511. 

Jas  T.  McCormick,  Resp't,  «.  Geo.  W.  Venable  et  al,,  Applts. 
William  M,  Benedict,  for  resp't;  Hugo  Hir^eh,  for  app'lts. 
Judgment  affirmed,  with  costs.    All  concur,  except  Finch,  J.,  absent 
Affirming  84  Bt.  Rep.,  717. 

Jos.  E.  Hinds  et  al.,  Resp'ts,  v.  Jas.  C.  Kellooo,  Applt 
J.  E.  Ludden,  for  resp'ts,  Isaac  If,  Miller,  for  app'lt. 
Judgment  affirmed,  with  costs,  and  ten  per  cent  damages  for  delay.    All 
concur,  except  Finch,  J.,  absent 
Affirming  88  St  Rep.,  1024. 

Mart  J.  Robevblt,  Resp't  «.  The  Manhattan  R.  Co.,  Applt 
William  O.  Bussey,  for  resp't;  Samuel  Blythe  Rogers,  for  applt. 
Judgment  affirmed,  with  costs.    All  concur,  except  Finch,  J.,  absent 
Affirming  87  St  Rep.,  894. 

Clarence  A.  Parsons,  Resp't  «.  Chas.  Robinson,  App'lt 
Edward  C7.  Boardman,  for  resp't;  Delos  McCurdy,  for  app'lt. 
Judgment  affirmed,  with  costs.    All  concur,  except  Finch,  J.,  absent 
Affirming  89  St  Rep.,  876. 

John  Morrison,  Resp't  «.  The  Press  Publishing  Co.,  Applt 
Joshua  M,  Fiero,  for  resp't;  Joseph  M,  Keatinge,  for  app'lt 
Judgment  affirmed,  with  costs.    All  concur,  except  Finch,  J.,  absect. 
Affirming  40  St ,  Rep.,  991. 

Joshua  P.  Dembt,  Resp't,  ©.  The  Citt  of  Kingston,  Applt 
F.  A.  Westbrook,  for  resp't;  O,  D.  B,  Hasbrouck,  for  app'lt. 
Judgment  affirmed,  with  costs,  and  ten  per  cent  damages  for  delay.    All 
concur,  except  Finch,  J.,  absent 
Affirming  88  St.  Rep.,  42. 
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The  Jackbon  Architectural  Iron  Works.  Resp*t,  v.  Coarlbs  Broadway 

Ronss,  App'lt. 
Cariide  Norwood,  for  resp't;  John  W.  Boothby,  for  app1t. 
Judgment  affirmed,  with  costs.    All  concur,  except  Finch,  J.,  absent. 
Affirming  89  St.  Rep.,  859. 

Mart  McC.  Hastings,  Resp't,  v.  John  Claflin  et  al.,  App'lts. 
8.  W.  Jackson,  for  resp't;  Michael  A.  Quintan,  for  applts. 
Judgment  affirmed,  with  costs,  and  ten  per  cent  damages  for  delay.     All 
concur,  except  Finch,  J.,  absent. 
Affirming  88  St.  Rep.,  471. 

Chas.  H.  Ebrner,  Resp't,  v.  Chab.  G.  Boardman  et  al.,  App'lts. 
Charles  Fbx,  for  resp't;  W/n.  S.  Beaman,  for  app'lts. 
Judgment  affirmed,  with  costs.    All  concur,  except  Finch,  J.,  absent. 
Affirming  89  St.  Rep.,  61. 

Ida  G.  Richardson,  an  Infant,  Resp't.  v.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co., 

App'lt 
Jno.  OiUette,  for  resp't;  Camp  A  Dunwell,  for  app'lt. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  40  St.  Rep.,  616. 

Martha  Bennett,  an  Infant,  Resp't,  v.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co., 

App'lt. 
Jno.  OiUeUe,  for  resp't;  /.  W.  DunuoeU,  for  app'lt 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  40  St.  Rep.,  948. 

Frederick  Beiermsistbr,  Jr.,  ei  al.,  App'lts,  «.  The  Cmr  op  Lon£k>n  F. 

Ins.  Co..  Re^^p't. 

Oeo.  B.  Wellington,  for  app'lts;  C,  8,  Lester,  for  resp't. 

Judgment  affirmed,  witii  costs.  All  concur,  except  Matnard,  J.,  not 
voting. 

AfiGrmiDg  39  St.  Rep.,  741. 

Filed  April  19,  1893. 

In  the  Matter  of  the  Estate  of  Peter  Cain,  Dec'd. 
No  papers. 

Motion  to  correct  return  denied;  ten  dollars  costs. 
See  42  St  Rep.,  145. 

Filed  April  26,  1892. 

Warren  Rosbvelt,  Resp't,  v.  Alexander  McGaw,  Applt. 
Wm.  O.  Bussey,  for  resp't;  John  Brooks  Leavitt,  for  app'lt. 
Order  affirmed,  with  coste.     All  concur. 
Affirming  41  St.  Rep.,  955. 

The  People  ex  rd.  Alice  Stobo,  Resp't,  t>.  Jas.  S.  Eadie,  Pres't,  Applt. 

James  J.  Allen,  for  resp't;  Lemud  Skidmore,  for  app'lt. 

Order  affirmed  on  opinion  below,  with  cosU.  All  concur,  except  Gray,  J., 
dissenting. 

Affirming  43  St.  Rep.,  649. 

Prank  Work  et  al.,  App'lte,  v.  Dudley  Tibbits,  Impl'd,  Resp't. 
F.  F.  Marbury,  tor  app'lts;  Esek  Cowen,  for  resp't  » 

Order  affirmed,  with  costs.     All  concur. 
Affirming  41  St.  Rep.,  165. 

Luiz  Diaz  Govin.  Resp't,  t>.  Luciana  Govin  De  Miranda  et  al.,  App'lts. 
Benjamin  K.  Cardozo,  for  resp't;  Edward  K.  Jones,  for  applts. 
Appeal  dismissed,  with  costs.    All  concur. 
See  44  St.  Rep.,  886. 

Filed  May  3,  1892. 

Jab  Van  Camp,  for  himself  and  others,  legatees,  Resp't,  v.  Albert  Fowlsr, 

Ex'r,  et  al.,  App'lts. 
William  M.  Ross,  for  resp't;  Ceylon  H.  Lewis,  for  app'lts. 
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Judgment  affirmed  on  opinion  of  Judge  Mbrwik,  below,  with  costs.    All 
concur. 
Affirming  41  St.  Rep.,  86. 

In  the  Matt(  r  of  the  Estate  of  Jam]£8  P.  SnsDD,  Dec'd. 
Frank  W.  Stevens,  for  app'lt;  Obed  Edsoti,  for  resp't. 
Judgment  affirmed  on  opinion  below,  with  costs.    All  concur. 
Affirming  3d  St.  Rep.,  810. 

Paul  W.  Latham,  Resp't,  t>.  Patuick  B.  Dklaky,  Appl't 
Williaia  C.  Davis,  for  resp't;  E,  Louis  Lowe,  for  app'lt. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  89  St.  Rep.,  869. 

Cathertkb  Crowther,  Resp't,  v.  The  City  of  Tonkbrs»  App*lt 
James  M.  Hunt,  for  resp't;  Joseph  F.  Daly,  for  app'lt. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  89  St.  Rep.,  748. 

Wm.  D.  Macket  et  al.,  App'lts,  «.  Benj.  Raubch  et  ol.,  Ex'rs,  Resp'ts. 
Chas.  Bulklep  Hvbbdl,  for  app'lts;  Bmj.  Rauseh,  for  resp'ts. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  39  St.  Rep.,  282. 

In  the  Matter  of  the  Application  of  Gborob  W.  McLean,  Rec'r  of  Taxes,  to 

enforce,  etc. 
Sutherland  Tenney,  for  appit;  John  O,  H,  Meyers,  for  resp't. 
Order  affirmed,  with  costs.    All  concur. 
Affirming  88  St.  Rep.,  808. 

Alex.  G.  Calder,  Appit,  o.  Percy  Jenkins,  Resp't 
Jesse  Johnson,  for  motion  to  dismiss;  8.  M.  Meeker,  opposed. 
Appeal  dismissed,  with  costs. 
See  42  St.  Rep.,  88. 

Richard  Bishop,  Adm'r,  Resp't,  o  Helen  E.  Hendrick,  Applt 
Lawrence  RusseU,  for  motion;  Edwin  Jf.  Ilolbrvok,  opposed. 
Motion  to  dismiss  appeal  denied;  ten  dollars  costs. 
See  42  St.  R^.  206. 

The  People  ex  rd,  Ebenbzer  G.  Blakslee,  Applt,  o.  The  Cohxissioners 
OF  THE  Land  Office,  Resp'ts. 

No  papers. 

Motion  to  dftsmisB  granted,  uule»)  an  undertaking  as  required  by  g  1826  of 
Code  of  Civil  Procedure  be  given  within  twenty  days. 

See  89  St  Rep.,  642. 

In  the  Matter  of  the  Will  of  Wm.  J.  Logan,  Dec'd. 
TFm.  Z>.  VeedertxiA  Edward  WtTiakw  Puige,  for  motion;  Stitt  db  PhUWps, 
opposed. 
Motion  for  re-argument  denied;  ten  dollars  costs. 
See  48  St.  Rep.,  667. 

Albert  M.  Crouter,  App'lt,  v,  Annie  E.  Weinstein  et  al.,  Applts. 
Wm.  Henry  Arnaux,  for  motion;  Henry  A.  Foster,  opposed. 
Motion  for  re-argument  denied;  ten  dollars  costs. 
See  44  St.  Rep.,  816. 

Filed  May  6.  1892. 

Cora  Chase,  Resp't,  v.  The  Jamestown  St.  R'way  Co.,  App'lt 
Frank  W.  Stevens,  for  resp't;  0,  R,  Lockwood,  for  app'lt 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  88  St  Rep.,  954. 

Chas.  Grtesa  et  al.,  Resp'ts,  v.  The  Massachusetts  Benefit  Ass'n,  Applt 
/.  F,  Parkhurst,  for  resp'ts;  J.  K.  Hayward,  for  applt. 
Judgment  affirmed  on  opinion  below,  with  costs.    All  concur. 
Affirming  89  St  Rep.,  1. 
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Stephen  D.  Barnes  et  al.,  Adm'rs,  Resp'ts,  v,  Ann  L.  McDonau),  Applk 
Albert  B.  Boardman,  for  resp'ts;  iSamuel  C.  Mount,  tot  app'lt. 
Judgment  affirmed,  with  costs.    All  coocor. 
Affirming  37  8t.  Hep..  890. 

Victor  Ridek  et  al.,  Resp'ts.  e.  Robert  Foooan,  App'lt 
Arthur  R.  Moore,  for  resp'ts;  AdeUbert  Moot,  for  app'lt. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  87  St.  Rep.,  438. 

In  the  Matter  of  Widening  of  Washington  St.,  Po'keepsie. 
Horace  D.  IMcut,  fcr  app'ltf  Choi.  B,  Berriek,  for  resp't. 
Order  affimud.  with  costs.    All  concur. 
Afflrmbg  38  8t.  Rep.,  846. 

Wm.  Alexander,  Adm'r,  Reqp't,  v.  The  State,  Applt. 
Tracy  C.  Becker,  for  resp't;  S.  W.  Bowndale,  for  app'lt. 
Award  affirmed,  with  costs.    All  concur,  except  £abl,  Ch.  J.,  not  voting, 
and  Matnaro,  J.,  not  sitting. 

Samuel  Pel  en,  Jr..  App'lt,  «.  Albert  Smith,  Resp't 
Albert  G,  McDonaM,  for  app'lt;  John  F,  Brush,  for  resp't. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  87  St.  Rep.,  967. 

The  Lawrenceyillb  Cement  Co.,  App'lt,  v.  S.  Wilbbr  Parker  et  al.^ 

Resp'is. 

Wm.  Henry  Amoux,  for  app'lt;  Michael  H  CardMO  and  Wilson  Brown,  J'r., 
for  resp'ts. 

Judgment  affirmed,  with  costs.    All  concur. 

Affirmiog  39  St.  Rep.,  804. 

Wm.  H.  Haydn  Miller,  Resp't,  t.  Wm.  H.  Curtiss,  Applt. 
Marshall  P.  Stafford,  for  resp't;  John  Brooks  LeavUt,  for  app'lt. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  39  St.  Rep.,  383. 

The  Merchants'  Nat.  Bank  of  Whitehall,  Resp't.  v.  S.  Edward  Chapin 

et  al,,  App'lts. 
J,  Sanford  Potter,  for  resp't;  0.  A.  Dennis,  for  applts. 
Judgment  affirmed,  with  costs.     All  concur. 
Affirming  39  St.  Rep.,  701. 

Orville  T.  Jarvis,  Resp't,  v.  The  Brooklyn  El.  R.  R.  Co.,  App'lt. 
M.  L.  Towwi,  for  resp't:   William  JV.  Cohen,  for  app'lt. 
Judgmeit  affirmed,  with  costs.     All  concur. 
Affirming  40  St.  Rep.,  825. 

Caroline  J.  CAMifERER,  Resp't,  v.  Clemens  Muller,  App'lt. 
Eugene  H.  Lewis,  for  resp't;  Robert  H.  Oriffin,  for  app'lt. 
Judgment  affirmed,  with  costs,  on  opinion  of  Van  Brunt,  J.,  in  general 
term.    All  concur. 
Affirming  38  St.  Rep.,  588. 

Rachael  Pollock,  Resp't,  v.  The  Brooklyn  Crosstown  R  R.  Co.,  Applt 
David  Tim,  for  resp't;  Thomas  8.  Moore,  for  app'lt. 
Judgment  affirmed,  with  costs.     All  concur. 
Affirming  39  St.  Rep.,  568. 

In  the  Matter  of  the  Petition  of  John  Newton,  Com'r.  for  Appointment  of 
Com'rs  under  chap.  490,  Laws  of  1883, 
James  A.  Deering,  for  app'lt;  Arthur  //.  Masten,  for  resp't. 
Order  affirmed,  with  costs,  on  the  opinion  of  the  commissioners.   All  concur 
Affirming  42  St.  Rep.,  952. 

Maunsell  Van  Rensselaer  v.  Edward  S.  Bull  et  al. 
Eugene  L.  Bftrke,  for  app'lts;  James  E.  Chandler,  Robert  P.  HarUno  and 
Jno,  Alex.  Bcall,  for  resp'ts. 
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Order  afHrmcd  on  opinion  in  general  term,  with  costs.    All  concur,  except 
ANDREWS  and  O'Bkibk,  JJ.,  not  voting. 
Affirming  43  St.  Rep.,  840. 

Tub  Pboflb  ex  rd,  Edward  Luckehbtbr,  App*lt,  «.  Michael  Colemah 
et  al,,  Com'rs  of  Taxes,  Resp'ts.     | 
IT,  OJiarleB  Ulman,  for  appit;  D.  J,  Dean,  for  resp'ts. 
Order  affirmed,  with  costs.    All  concur. 
Affirming  41  St.  Rep.,  IGO. 

The  People  ex  rd,  Isaac  P.  Martin,  Applt,  v.  Theodore  W.  Mt^b  e^  o^., 
Board  of  Revision  of  Inew  York,  Resp'ts. 
JarM9  A,  Deering,  for  app*lt;  D,  J,  Dean,  for  resp'ts. 
Appeal  dismissed,  with  costs.    All  concur. 

Second  Division. 

Filed  April  19, 1892. 
The  CrrT  of  Buffalo,  App'lt,  v,  Qeorge  H.  Chadeatnb,  Respt 
No  papers. 

Motion  to  restore  cadse  to  calendar  granted,  without  costs. 
See  27  St.  Rep.,  60. 

Mtrton  Maury,  Resp't,  «.  Alfred  B.  Post,  Applt. 

No  papers. 

Motion  to  revive  the  action  and  substitute  the  executor  of  the  deceased  de- 
fendant in  his  stead  granted.  The  application  to  adjudge  that  the  defendant's 
attorney  have  a  lien  for  his  services  and  disbursements  is  denied,  without  costs, 
and  without  prejudice  to  make  a  motion  on  notice. 

See  29  St.  Rep.,  827. 

Herman  Hahlo  et  al.,  Resp'ts,  v.  Hugh  J.  Grant,  Sheriff,  ei  al,,  App'lts. 
MorrU  J.  Birech,  for  resp'ts;  David  McClure,  for  app'lis. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirndng  31  St.  Rep.,  919. 

George  J.  Grossman,  Resp't,  t>.  Ephraim  M.  Kantrowitz  et  al,,  Applts, 
Abram  Kling.  for  resp't;  8,  F,  Kneeland,  for  app'lts. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  83  St.  Rep.,  921. 

Edward  Avert,  Resp't.  f>.  The  N.  Y,  Mutual  Ins.  Co.,  Applt 
John  A.  Mapee,  for  resp't;  John  Berry,  for  app'lt. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  32  St.  Rep.,  116. 

William  Jenkins,  App'lt.  v.  The  Mahopac  Iron  Ore  Co.,  Resp't         < 
Oeo.  W,  Delano,  for  app'lt;  Wm.  C.  Ilolbrook,  for  resp't. 
Judgment  affirmed,  witii  costs.     All  concur,  except  Haight,  J.,  absent. 
Affirming  32  St.  Rep..  866. 

John  Thompson.  Resp't.  t.  P.  Sanford  Ross  et  al,  Applte. 
J.  Edward  Stmnstrom,  for  resp't;  E.  G.  Benedict,  for  app'lts. 
Judgment  affirmed,  with  costs.    All  concur,  except  Vann  and  Haioht,  JJ., 
absent. 
Affirming  35  St.  Rep.,  273. 

The  Town  op  Southampton.  Resp't,  v.  Edwin  Post,  Applt. 
Thoi,  Young  and  Thos.  K  Biegood,  for  resp't;    Timothy  M.  Oriffing  and 
James  II,  Tuthill,  for  app'lt. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  22  St.  Rep.,  823. 

Clara  L.  Doty,  Resp't,  v.  The  N.  Y.  State  Mut.  Benefit  Ass'n,  Applt 
Itaac  D,  Garfield,  for  resp't;  T.  K.  Fuller  and  Chae.  II.  Peck,  for  applt 
Judgment  affirmed,  with  costs.     All  concur,  except  Vann,  J.,  not  votinir. 
Affirmini?  29  St.  Rep.,  896.  *-  '  o 
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The  Illinois  Watch  Co.,  Resp't,  u.  May  L.  Painb  et  al,,  Imprd,  Applts. 
Franklin  Bien,  for  resp't;  L.  Lafiin  Kellogg,  for  applts. 
Judgment  afflnned,  with  costs.    All  concur. 
Affirming  33  St.  Rep.,  967. 

The  State  op  N.  Y.  Nat.  Bank,  App'lt,  c.  Samuel  D.  Cotkendali^,  Imprd, 

Resp't. 

F.  L.  Westbrook,  for  app'lt;  A.  T.  Clearwater,  for  resp't. 

Judgment  affirmed,  with  costs.  All  concur,  except  Parker  and  LA2nx>N, 
JJ.,  not  sitting. 

Affirming  34  St.  Rep.,  432. . 

Filed  April  26,  1893. 

Alexander  Armstrong,  Resp^t,  9,  The  Aoricultitral  Ins.  Co.  of  Water- 
town,  App'lt. 
Calvin  Frost,  for  motion;  A.  H,  Sawyer,  opposed. 
Motion  for  re-argument  denied,  with  costs. 
See  42  St  Rep.,  555. 

The  Chemical  Nat.  Bank  op  N.  Y.,  Resp't,  v,  Augustus  W.  Colwell, 

App'lt. 
No  papers. 

Motion  for  re  argument  denied,  with  costs. 
See  43  St.  Rep.,  876. 

Johanna  Reichel,  Resp't,  «.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  Applt 

No  papers. 

Motion  for  re-argument  denied,  with  costs. 

See  42  St.  Rep.,  510. 

Filed  May  3,  1892. 
Catherine  Cowan,  Resp't,  v.  The  Third  Atb.  R.  R.  Co.,  Applt. 
James  A,  Briggs,  for  resp't;   Wm.  H.  Rand,  Jr,,  for  app'lt. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  31  St.  Rep.,  145. 

Filed  Maj  6,  1892. 
Nathan  S.  Starr,  App'lt,  o.  Sarah  M.  Starr  et  al,,  Resp'ts. 
No  papers. 

Motion  to  amend  remittitur  denied,  without  costs. 
See  43  St.  Rep.,  556. 

Theodorus  B.  Woolsey  et  al.,  Ex'rs,  Resp'ts,  v.  The  New  York  El*.  R.  R 

Co.etal.,  App'lts. 

No  papers. 

Motion  for  re  arsniment  mnted,  with  costs  to  abide  event,  and  case  to  be 
placed  on  the  calendar  for  the  next  session  according  to  its  number. 

See  43  St.  Rep.,  474. 

*  John  Avery,  Applt,  «.  Manly  B.  Mattice,  Resp't 

Sidney  Crowdl,  for  app'lt;  John  A.  OriewM,  for  resp't. 
Judgment  affirmed,  with  costs.    All  concur,  except  Landon,  J.,  not  sitting. 
Affirming  29  St.  Rep.,  706. 

Naomi  Dunsback,  Resp't,  «.  William  H.  Hollister,  Applt 
J,  F.  Crawford,  for  resp't;  D()yle  dk  Fitts,  for  app'lt. 

Judgment  affirmed,  with  costs.    All  concur,  except  Landon,  J.,  not  sitting. 
Affirming  17  St.  Rep.,  461. 

William  Wills,  App'lt,  v.  The  Union  Bottling  Co.,  Resp't 
y.  E.  Warren,  for  app'lt;  Andrew  Dt^tcher,  for  resp't. 
Judgment  affirmed,  with  costs.    All  concur. 
Affirming  32  St.  Rep.,  1100. 

Thomas  Collins.  Resp't,  v.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  App'lt 
Fi^ank  Blindage,  for  resp't;  James  F.  Oluek,  for  app'lt 
Judgment  affirmed,  with  costs.     All  concur,  except  Follett,  Ch.  J.,  dis- 
senting, and  Haight,  J.,  not  voting. 
Affirming  33  St.  Rep.,  569. 
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Supreme  Court — General  Term— First  Department. 

Filed  February  18, 1892. 
William  Fobrstbk  et  cU,  v.  Joseph  Gallikoer  et  al. 
Motion  denied,  with  ten  dollars  costs. 

Ruth  Torbett  v.  Parke  Godwin. 
Jessie  Watson  9.  Parke  Godwin. 
Motion  denied,  with  ten  dollars  costs. 

Stephen  E.  Stanton,  Resp't,  v.  William  H.  M  Sistare  et  al.,  Applts. 
Motion  granted,  with  ten  dollars  costs. 

Francis  E.  Johnson,  Individually,  etc.,  Resp't,  «.  The  New  York  £l.  R.  R. 

Co.  et  al,,  Applts. 
Judgment  affirmed,  with  costs. 

Gilbert  M.  Husted,  Resp't,  v.  Augustus  Cruikshank,  as  Trustee  of  the 
Estate  of  Benjamin  Lord,  App'U. 

Appeal  from  an  order  vacating  order  for  security  for  costs,  and  an  order 
denyi^  motion  to  vacate  order  for  examination  of  defendant. 

A.  jSiward  Woodruff,  for  resp't;  Bdu>ard  Van  Ness,  for  app'lt. 

Per  Curiam.— -We  are  of  the  opinion  that  the  plaintiff  should  be  required  to 
file  security  for  costs,  and  that  the  order  appealed  from,  relating  to  such 
security,  should  be  reversed.  , 

We  are  also  of  the  opinion  that  the  order  for  the  examination  of  the  defend- 
ant should  be  reversed,  with  costs  and  disbursements  to  the  appellant. 

Van  Brunt,  P.  J.,  and  Lawrence,  J.,  concur. 

The  People  ex  reH.  Charles  Putzel,  Resp't,  «.  John  Simonson  et  al,, 

App'lts. 
Re-argument  as  to  costs. 

Okas.  T,  Edviland,  for  app'lts;  Archibald  L.  Sessions,  for  resp't. 
Per  Curiam.— It  was  the  intention  of  the  court,  upon  the  previous  reversal, 
to  grant  only  motion  costs,  which  would  amount  to  twenty  dollars  and  dis- 
bursements.   Ordered  accordingly. 
Van  Brunt,  P.  J.,  O'Brien  and  Patterson,  JJ.,  concur. 

The  People  ex  rel.  Robert  McCully,  App'lt,  «.  The  Commissioners  of 
Excise  op  the  City  of  New  York,  Resp't. 

Appeal  from  an  order  of  the  special  term  denying  appellant's  application  for 
a  writ  of  mandamus,  etc. 

Ezra  A.  Tattle,  for  applt;  Edtoard  Browne,  for  resp't. 

Per  Curiam.— Our  examination  of  the  record  in  this  case  satisfies  us  that 
the  justice  who  heard  the  application  at  the  special  term  was  right  in  refusing 
to  grant  the  writ  of  mandamus  for  which  the  relator  asked. 

'The  order  below  will,  therefore,  be  affirmed,  with  costs  and  disbursements. 

Van  Brunt,  P.  J.,  and  Lawrence,  J.,  concur. 

Lewis  Seasongood  et  al.,  Ex'rs,  Resp'ts,  tJ.  The  New  York  El.  R.  R.  Co. 

et  al.,  App'lts. 
Lewis  Seasongood  et  al.,  Resp'ts,  t.  The  New  York  El.  R.  R.  Co.  etal., 

App'lts. 

Appeals  from  Judgments  in  favor  of  plaintiffs,  entered  on  reports  of  referee. 

JSackett  d  Bennett,  for  resp'ts;  Davies  d  Bapallo,  for  app'lts. 

Patterson,  J.— The  appeals  in  these  actions  are  from  judgments  entered 
upon  the  -eports  of  a  referee  and  may  be  considered  together.  The  only  mat- 
ter requiring  particular  examination  is  the  correctness  of  the  refer  e's  findings 
as  to  the  amount  allowed  for  damages  to  the  rental  value  of  certain  premises; 
these  being  common  law  actions  to  recover  for  alleged  loss  of  rents  in  con^e- 

2uence  of  the  construction,  maintenance  and  operation  of  an  elevated  railroad 
I  front  of  the  premises  mentioned  in  the  complaint. 

On  an  examination  of  the  referee's  reports  we  do  not  find  any  error  in  the 
principle  upon  which  he  awarded  damages  or  in  his  conclusions  as  to  the 
amount  of  damage  sustained.     He  has  expressly  considered  the  subject  of 
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the  property  having  been  benefited  by  the  railway  structure  being  built  in 
front  of  it  and  the  location  of  the  station,  and  he  found  as  matter  of  fact  that 
special  benefits  had  accrued  to  the  property  in  consequence  thereof  and  that  as 
matter  of  law  they  must  be  set  off  against  the  damages  sustained  and  with  that 
fifiding  of  fact  and  conclusion  of  law  in  each  case  he  directs  judgment  for 
specific  amounts  which  on  all  the  testimony  we  think  he  was  justifiea  in  adopt- 
ing as  the  fair  balance  of  damages  to  which  the  plaintlfts  vcare  respectively 
entitled. 

Judgments  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concur. 


General  Term— Second  Department. 

Filed  February,  8,  1892. 

John  W.  Felter  v.  John  E.  Walsh. 
Judgment  affirmed,  with  costs,  for  non-submission  of  papers,  according  to 
stipulation. 

Michael  T.  Daley,  Resp't,  v.  Theodore  Hellman  et  al.,  Applts. 

Motion  for  re-argument 

Eugene  heligman,  for  motion;  Howard  A,  Sperry,  opposed. 

Dykman,  J. — ^There  is  no  reason  for  a  re-argument  of  the  appeal  from  the 
order  in  this  action.  All  the  questions  involved  were  examinecC  and  nothing 
was  misunderstood  or  overlooked. 

The  motion  should  be  denied,  with  ten  dollars  costs  and  disbursements. 

Pratt,  J.,  concurs. 

Barnard,  P.  J.  (dissenting).— This  action  is  brought  under  §§  1900  and 
1901  of  the  Code  of  Civil  Procedure.  By  these  sections  it  is  provided,  that  if 
a  person  vexatiously  or  maliciously,  in  the  name  of  another,  commences  or 
continues  an  action  or  special  proceeding  in  any  court,  the  adverse  party  shall 
have  an  action  on  his  part  to  recover  damap;es,  and  treble  damages  are  given. 

By  §  983  of  the  Code,  actions  for  penalties  must  be  tried  in  the  counties 
where  the  offense  arose.  The  offense  in  this  case  was  committed  in  the  city 
of  New  Y« >rk.  The  case  of  Vteder  v.  Baker,  88  N.  Y.,  156,  holds  that  the 
action  is  one  for  a  penalty,  and  that  the  defendants  had  an  absolute  right  to 
have  a  motion  granted  for  a  change  of  the  place  of  trial. 

The  order  should  be  reversed,  with  costs  and  disbursements,  and  the  motion 
granted  with  ten  dollars  costs  to  abide  event. 

Fanny  R.  Holland.  Resp't,  v.  Arthur  Brown,  Appit 

Appeal  from  Judgment  in  favor  of  plaintiff. 

Action  to  reform  a  deed  on  the  ground  of  fraud. 

Qoodrieh,  Deady  d  Qoodrich  (John  F.  Foley,  of  counsel),  for  appit;  Henry 
A.  Monfort,  for  resp't. 

Dykman,  J.— This  is  an  equitable  action  for  the  reformation  of  a  deed  of 
conveyance  of  real  property.  The  cause  was  tried  before  a  judge  at  special 
term,  and  he  has  found  all  the  facts  constituting  the  fraud  in  favor  of  the 
plaintiff  and  the  testimony  fully  sustains  his  finding. 

All  the  questions  of  law  were  properly  disposed  of  and  we  find  no  error. 

The  judgment  should  be  affirmed,  with  costs. 

Pratt,  J.,  concurs;  Barnard,  P.  J.,  not  sitting. 

James  Kent  et  al,,  Ex'rs,  Resp'ts,  v.  The  Church  of  St.  Michael,  App'lt. 

Appeal  from  judgment  decreeing  specific  performance  of  a  contract  for  the 
sale  of  land. 

John  J,  Delany,  for  app'lt;  TiUoUon  d  Kent,  for  resp'ts. 

Pratt,  J.— We  think  that  Baker  v.  LoriUard,  4  N.  Y.  206;  Moore  v.  Litta. 
41  id.,  82;  Jenkins  v.  Fahey,  73  id.,  855,  support  the  decision  at  special  temi 
and  determine  the  cause  in  favor  of  the  plaintiff. 

Judgment  affirmed,  with  costs. 

Dykman,  J.,  concurs;  Barnard,  P.  J.,  not  sitting. 
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General  Term — Third  Department, 

FUed  March  15,  1802. 

Alvah  J.  ZiHMER,  Resp*t,  V.  The  New  York  Central  &  Hudson  River 
Railroad  Company,  App'lt. 
Motion  to  amend  order  of  previous  general  term  granted. 

Fred  A.  Bradt,  Resp't,  v.  James  T.  Scott  et  al.^  Applts. 
Order  opening  default  on  payment  of  costs. 

James  M.  Smith,  Ex'r,  App*lt,  tJ.  Frank  Pelott,  Resp't. 
Motion  for  re-argument  of  appeal  from  order  granted. 

TiBURGA  Qeaninei  ©.  Sarah  J.  Jackson. 
Motion  to  strike  appeal  from  calendar  denied,  with  ten  dollars  costs. 

Caleb  Sherman,  Resp't,  v,  Hattie  E.  Barber,  Appit, 
Appeal  dismissed  for  non-service  of  papers. 

Peter  Keane,  Resp't,  «.  The  Village  op  Waterford,  App'lt. 
Appeal  dismissed,  with  costs. 

In  the  Matter  of  the  Appointment  of   Referee  to  Examine  Accounts  of 
County  Treasurers. 
Ordered,  that  James  J.  Farren  of  the  city  of  Albany,  be  and  hereby  is  ap- 
pointed a  referee  to  examine  county  treasurers'  accoimts.     Order  to  be  settled 
and  entered  by  Herrick,  J. 

Filed  April  4,  1892. 

Alfred  Schimpf,  Resp't,  v,  Alonzo  Sliter,  Applt. 
Re  argument  ordered. 

City  Court  of  Brooklyn — General  Term. 

Filed  January  23,  1892. 

The  People  ex  rd,  Philip  Erieoer,  Resp't,  v.  The  Board  of  Excise, 

App'lt 
Per  Curiam. — The  relator  applied  to  the  board  of  excise  for  a  saloon  li- 
cense. Upon  mandiimui  proceedings  had  before  the  special  term  of  this  court 
under  Laws  1886,  chapter  496,  the  trial  Judge  decided  on  the  proofs  that  the 
application  was  made  to  the  board  in  due  form,  and  that  the  board  arbitrarily 
and  without  good  cause,  reason  or  excuse,  refused  and  still  refuses  to  grant 
such  license.  After  careful  examination  of  the  case,  we  see  no  reason  to  dis^ 
iurb  these  findings  of  facta    Order  must  be  affirmed,  with  costs. 

U8 
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ABORTION. 


Mere  suggestion  or  advice  to  go  to  a  physician  and  get  some  medicine  to 
procure  an  abortion,  without  evidence  of  its  being  acted  upon,  does  not 
constitute  the  crime  of  abortion  under  §  294  of  the  renal  Code.  People  v. 
Phelps  (Ct.  App.),  910. 

ACCOUNT  STATED. 

Proof  that  monthly  statements  were  rendered  defendant,  in  which  he 
was  named  as  debtor  and  to  which  no  objection  was  offered,  and  that  he 
afterwards  verbally  conceded  an  indebtedness,  and  gave  his  due-bill,  is 
sufficient  evidence  of  an  account  stated,  Mackay  v.  Kahn  (N.  Y.  C.  P. », 
286. 

ADVERSE  POSSESSION. 

Petitioner  finding  an  island  vacant  went  in  and  took  possession  without 
claim  of  title,  erected  buildings  and  remained  in  possession  for  over  twenty 
years.  Hdd,  that  as  her  occupation  was  that  of  a  squatter,  she  could  not 
obtain  title  by  adverse  possession.    Matter  of  Mayor  (Sup.  Ct.),  189. 

ALIENS. 

1.  An  ante-nuptial  agreement  declared  it  was  in  trust  to  receive  the 
rents,  or  permit  the  grantee  to  take,  hold  and  use  the  same  for  her  own 
use  and  benefit,  and  on  her  death  to  convey  to  such  person  as  she 
should  appoint  by  deed  or  will.  She  occupied  the  premises  until  her 
death,  when  an  instrument  was  found  among  her  papers,  signed  by  her, 
but  not  acknowledged  or  witnessed,  directing  the  trustee  to  convey  to 
her  husband.  After  her  death  the  legislature  passed  an  act,  chap.  184, 
Laws  1876,  releasing  the  right  of  the  state  in  the  real  estate  to  her  hus- 
band, she  having  been  an  alien,  but  providing  that  it  should  not  "  affect 
the  right  of  any  heir  at  law."  Plaintiff,  an  alien,  was  her  sister,  and 
sole  heir  at  law.  IfoW,  that  chap.  261,  Laws  1874,  operated  as  a  surren- 
der by  the  state  of  its  title  to  said  property,  and  made  plaintiff  capable 
of  taking  and  holding  the  same  as  said  heir,  and  the  state  had  no  inter- 
est in  the  premises  which  it  could  release  to  the  husband  in  1876.  Wain^ 
Wright  v.  Low  et  al,  (Ct.  App.),  560. 

2.  As  the  grantor  was  the  sole  beneficiary,  having  by  the  terms  of  the 
deed  the  right  to  the  actual  possession  and  use  of  the  premises,  no  title 
vested  in  the  trus*ee,  and  if  the  trust  had  been  within  the  55th  section  of 
the  statute  it  terminated  with  her  death,  and,  unless  willed,  descended  to 
her  heirs.    Id. 

8.  The  husband  took  no  t'tle  through  the  act  of  1876,  or  by  the  deed 
made  by  the  new  trustee,  who  was  appointed  by  the  court  on  the  assump- 
tion that  a  valid  deed  of  appointment  had  been  made,  and  plaintiff  as 
heir  at  law  became  vested  with  the  title  by  descent.    Id, 

ANTE-NUPTIAL  AGREEMENT. 
See  Aliens;  Bonds. 

APPEAL. 

1,  This  court  will  not  consider  an  appeal  from  an  order  of  the  general 
term,  aflirming  an  order  of  the  trial  judge  setting  aside  a  verdict  and 
granting  a  new  trial  on  the  merits  on  the  ground  that  the  verdict  was 
against  evidence.    JBaiJmn*8  Bk.  of  Penn  Tan  v.  Butler  (Ct.  App.),  75. 


Digitized  by  VjOOQIC 


940  APPEAL— AR^N. 

2.  An  objection  to  the  admission  of  evidence  on  the  ground  that  it  was  in 
the  nature  of  an  offer  to  compromise  should  be  raised  at  the  trial.  It  can- 
not be  raised  for  the  first  time  on  appeal.     Chidd  v.  Jones  (Sup.  Ct.),  181. 

8.  Payment  of  a  judgment  and  costs  by  a  defendant,  pending  his  appeal 
therefrom,  does  not  preclude  his  prosecuting  the  appeal.  Bsrry  v.  Wood' 
bury  (N,  Y.  C.  P.),  287. 

4.  On  a  motion  to  require  plaintiff  to  print  in  his  appeal  book  an  exempli- 
fied copy  of  a  record  as  a  part  of  his  complaint,  the  afiidavit  of  defendant's 
counsel  showed  that  plaintiff  had  proffered  such  copy  in  his  complaint, 
but  failed  to  produce  it  on  the  trial,  when  defendant,  with  his  consent, 

Sroducedand  used  it,  all  of  which  was  denied  by  the  afiidavit  of  plaiut- 
f's  counsel.  Held,  that  as  the  judge  who  tried  the  case  granted  the 
application,  he  was  in  the  best  position  to  know  what  papers  were  used  at 
the  trial,  and  his  decision  should  not  be  disturbed.  Qilpin  v.  B.  &  O,  R, 
R,  Co,  (N.  Y.  C.  P).),  296. 

5.  Where  the  case  involves  no  question  of  law,  but  merely  questions  of 
fact  as  to  which  the  surrogate  and  general  term  differ,  this  court  has  no 
jurisdiction  to  interfere  with  the  order  of  the  general  term  reversing  an 
order  of  the  surrogate  directing  the  sale  of  decedent's  real  estate  to  pay 
debts.    Matter  of  Kingdand  v.  Murray  (Ct.  App.),  515. 

6.  The  decision  of  this  case  by  this  court,  89  St.  Rep.,  598,  was  upon  ques- 
tions of  law  only.    PeopU  v.  Phelpe  (Sup.  Ct),  737. 

7.  The  general  term  has  exclusive  control  of  its  own  calendar  and  will  net 
tolerate  any  interference  therewith.  Attorneys  who  desire  to  stay  proceed- 
ings thereon  or  to  defer  argument  must  apply  to  the  general  term  and  not 
to  single  justices  of  the  court.  St,  Lawrence  Wholesale  Grocery  Co.  v.  Holh 
son  (Sup.  Ct.),  738. 

8.  If  the  case  omits  the  statement  that  it  contains  all  the  evidence,  no  ques- 
tions of  fact  will  be  reviewed,  but  only  questions  of  law.  Hand  v.  Society 
for  Savings  (City  Ct.  N.  Y.),  785. 

9.  Where  the  reversal  of  a  judgment  is  on  Questions  of  law  only,  it  is  In- 
cumbent on  the  respondent  in  order  to  sustain  the  order  to  point  out  some 
ruling  and  exception  taken  on  the  trial  which  was  erroneous,  and  where 
the  findings  of  the  trial  court  justified  the  judgment,  this  court  cannot  go 
outside  of  such  findings  in  search  of  other  fa.ts  which,  if  they  had  been 
found,  would  have  required  a  different  result,  especially  where  none  of 
the  facts  upon  which  the  general  term  proceeded  were  imcontroverted, 
Cudahy  ct  al.  v.  Rhinehart  (Ci.  App.),  898. 

10.  Plaintiff  in  an  action  to  foreclose  a  mechanic's  lien  alleged  the  making 
of  a  contract  to  furnish  materials  to  the  amount  of  $1,250,  and  that  there 
was  a  balance  due  of  $652.  The  answer  alleged  that  the  agreement  was 
to  furnish  $1,000  worth  of  materials.  The  referee  found  in  favor  of 
plaintiff,  and  gave  judgment  for  $652.  Held,  that  the  pleadings  and  pro- 
ceedings and  the  evidence  disclosed  the  fact  that  the  amount  in  contro- 
versy was  for  less  than  $500,  and  so  the  case  was  not  appealable  to  this 
court.    A,  Hall  Terra  Cotta  Co.  v.  Doyle  (Ct.  App.),  900. 

See  Case;  Reference,  2,  5. 

ARREST. 

An  order  of  arrest  granted  on  the  ground  that  defendant  had  pro- 
cured money  from  plaintiff  on  false  representations  as  to  the  business 
which  he  sold  him  is  properlv  vacated  where  it  is  shown  that  plaintiff 
watched  the  business  for  a  weeK  after  such  rei  resentations  were  made, 
and  paid  the  money  with  full  knowledge  of  the  amount  of  the  earnings. 
Cox  V.  Dwyer  (Sup.  Ct.),  270. 

See  Pleading,  14. 

ARSON.      •     . 

1.  On  the  trial  of  an  indictment  for  burning  a  barn,  in  and  about  which 
the  defendant  had  been  employed  for  several  years,  evidence  as  to  the 
poisoning  of  animals  and  injuries  to  carriages  in  the  bam  at  the  time  of 
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the  fire  is  competent  as  tendinis  to  show  that  the  person  who  committed 
the  crime  had  an  intimate  acquaintance  with  the  premises  and  sutroundings, 
and  also  to  show  malice.    I^eople  v.  Mwphy  (Sup.  Ct.),  7. 

2.  Certain  witnesses  having  testified  upon  a  comparison  with  letters  con- 
ceded to  have  been  written  by  defendant  that  a  threatening  letter  received 
by  the  owner  i  f  the  barn  was  in  defendant's  handwriting,  defendant  pro- 
duced other  specimens  of  writing,  and  on  cross-examination  asked  the 
witnesses  their  opinions  as  to  whether  they  were  written  by  defendant. 
Held,  that  as  tlie  opinions  of  the  witnesses  were  not  based  on  the  writings 
produced  by  defendant,  it  was  immaterial  who  wrote  them,  and  defenda'  t 
was  concluded  by  their  answers,  and  could  not  show  tliat  they  were  writ- 
ten by  someone  other  than  himself.    Id. 

S.  Upon  the  trial  of  a  defendant  charged  with  arson  in  the  first  degree,  in 
setting  fire  to  a  house  used  as  a  lodging  place  fur  the  employees  of  the 

'  Catholic  Protectory,  which  house  was  in  a  block  with  four  other  build- 
ings, the  district  attorney  was  permitted  to  show  the  location  and  occu- 
pancy of  these  other  buildings.  Meld,  no  ert-or.  People  v.  Cassidy  (Ct. 
App.),  869. 

4.  Voluntary  admissions  made  to  a  police  officer  in  response  to  questions 
may  be  received  in  evidence,  unless  they  were  made  "  under  the  influence 
of  fear  produced  by  threats,"  and  whether  they  were  so  made  is  a  question 
for  the  jury.    Id. 

5.  A  letter  written  by  defendant  to  his  mother  while,  under  arrest,  which 
contained  statements  tending  to  show  his  guilt>  is  aidmissible  as  evidence 
against  him.    Id, 

ASSESSMENTS. 
See  Municipal  Corporations,  13,  80;  Payment,  8,  4. 

ASSIGNMENT. 

1.  Defendant  set  up  a  counterclaim  in  favor  of  a  firm  of  which  ho  was  a 
nTember,  which  he  alleged  had  been  assigned  to  him.  The  alleged  assign- 
ment was  oral,  and  consisted  merely  of  a  statement  made  by  defendant  to 
his  partner  that  he  would  transfer  the  indebtedness  over.  There  was  no 
delivery  of  anything  and  the  account  was  not  even  charged  against  defend- 
ant, il  Id,  not  sumcient  to  establish  an  assignment  of  the  claim,  and  that 
the  referee  properly  disallowed  tbe  counterclaim.  Pottier  <&  Stymus  Mfg, 
Co,  V.  Noel  (N.  Y.  Supr.  Ct.).  201. 

2.  Plaintiff,  who  was  indebted  to  various  parties,  assigned  his  claim  against 
the  city  under  a  contract  to  defendant  for  the  purpose  of  paying  such  in- 
debtedness. Defendant  assii^ned  it  to  its  attorney,  who  coll*  cted  it  and 
retained  a  balance  for  his  hervices.  Held,  that  the  balance  after  payment 
of  the  debts  belonged  to  plaintiff  and  should  have  been  returned  to  him, 
and  tliat  defendant  was  liable  therefor.  Noonan  v.  Mechnnics  &  Traders* 
Bk  (City  Ct.  N.  Y.),  768. 

Z.  One  B.,  who  was  doing  work  under  contract  for  defendant  purchased 
ahorse  of  plaiutilf  and  gave  him  an  order  on  defendant  payable  "in  sums 
as  mentioned  in  contrnc»."  This  was  presented  to  defendant  without 
demand  for  payment,  and  was  not  accepted  in  writing.  Held,  that  the 
order  was  an  equitable  assignment  of  the  fund  due  and  to  become  due 
under  the  contract  and  its  delivery  bound  defendant  to  apply  the  fund  as 
it  accrued  to  payment  of  the  order.     Qumee  v.  Huiton  (Sup.  Ct.),  926. 

See  Fraud,  1. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Where  one  co-pnrtner  is  authorized  to  execute  a  general  assitrnment  for 
the  benefit  of  creditors,  it  is  n*  t  necessary  to  set  forth  such  authority  in 
the  certificate  of  acknowMgment.  National  Bank  of  Troy  v.  Seriven  et 
id.  (Sup.  Ct.),  831. 

18.  A  defect  in  a  certificate  of  acknowledgment  may  l>e  cured  by  evidence 
as  to  what  did  take  place  and  what  the  acknowledgment  really  was.    Id, 
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8.  A  general  assignment  for  the  benefit  of  creditors  was  executed  by  one 
member  of  a  copartnership,  and  afterwards  another  was  executed  by  both 
members.  In  an  action  by  a  creditor,  preferred  in  the  fii-st  but  omitted  in 
the  second,  to  sustain  the  former,  an  attorney,  who  was  called  as  a  witness 
by  the  defense,  testified  that  the  copartner  who  executed  the  first  assign- 
ment had  admitted  that  it  was  without  authority  and  he  had  then  advi^^d 
the  second;  on  cross^xamination  he  was  asked,  "  Did  you  then  as  an  attor- 
ney give  vour  advice  or  opinion  that  said  first  assignment  was  legal  and 
valid,  and  that  the  second  was  illegal  and  invalid  as  to  this  plaintiff?  "  The 
question  was  objected  to  as  incompetent  and  the  objection  sustained,  as 
were  objections  to  other  similar  questions.  Ildd,  error;  that  they  were 
competent  for  the  purpose  of  impeachmg  the  credibility  of  the  witness. 
Id. 

4.  The  provisions  of  the  statute  providing  that  an  assignme  t  for  the  bene- 
fit of  creditors  shall  state  the  kind  and  place  of  business  of  the  assignor  is 
directory,  not  mandatory.  Dutclvess  Co.  Mutual  In$.  Co.  v.  Van  Wagojitn 
€t  al.  (Ct.  App.).  441.  . 

6.  An  indebtedness  for  rent  under  a  lease,  after  the  voluntary  retaking  of 
possession  by  the  landlord,  is  not  a  debt  "due  and  owmg"  by  the 
tenant  to  the  landlord,  within  the  meaning  of  those  words  as  used  in  a 
general  aasipiment  for  the  benefit  of  creditors,  and  the  tenant's  assignee  is 
without  authority  to  pay  the  same.    Matter  of  Willis  (Sup.  Ct.),  470. 

See  Reference,  7. 

ASSOCIATIONS. 

1.  In  order  to  maintain  an  action  against  the  treasurer  of  an  unincorpor- 
ated association  of  more  than  seven  members  after  an  execution  against 
the  association  has  been  returued  unsatisfied,  the  plaintiff  must  allege  and 
prove  and  the  court  must  find  that  all  the  members  of  the  association  were 
liable  either  jointly  or  severally  to  pay  the  plaintiff  the  amount  of  his 
claim,  or  the  judgment  will  not  stand.  McUabe  v.  Qoodfellow  (Ct  App.), 
253. 

2.  A  law  and  order, league  formed  at  a  public  meeting  of  citizens  at  which 
a  constitution  was  adopted  and  signed,  which  stated  that  its  object  was  to 
assist  in  enforcing  ihe  law,  especially  as  to  traflSc  in  intoxicating  drinks; 
the  membership  of  which  consisted  of  all  persons  who  would  sign  the  con- 
stitution, having  officers,  committees,  etc..  and  which  raised  funds  for  the 
prosecution  of  its  work  partly  b^  collections  at  meetings,  but  mainly  by 
each  subscriber  pledging  himself  to  pay  a  specific  sum  in  such  instalments 
as  might  be  neeaed  to  carry  on  the  work,  is  not  such  an  association  as  to 
make  its  members  personally  liable  for  any  deb's,  such  as  the  services  of 
an  attorney  in  the  prosecution  of  actions,  contracted  by  its  officers,  beyond 
what  might  be  necessary  for  the  maintenance  of  its  existence.    Id. 

8.  Granting  that  the  members  of  the  league  had  knowledge  of  plaintiff's 
employment  by  their  president  or  by  the  cendral  executive  committee  and 
of  the  rendition  of  services,  it  does  not  follow  that  they  became  personally 
obligated  to  pay  them.    Id. 

4.  The  by-laws  of  the  defendant  provide  that  a  member  may  be  expelled  at 
a  special  meeting  of  the  board  of  trustees,  and  that  special  meetings  are  to 
be  called  by  notice  in  writing  to  each  member  of  the  board.  Rehilor  was 
expelled  at  a  special  meeting.  One  of  the  trustees  did  not  receive  written 
notice  of  thi-i  meeting,  and  did  not  attend.  Hdd.  that  the  failure  to  notify 
said  trustee  rendered  the  action  taken  invalid,  although  there  were  enough 
votes  to  have  overcome  that  of  the  absent  member,  and  that  relator  was 
entitled  to  a  mandamus  reinstating  him  as  a  member.  People  ex  ret.  Ste- 
phens V.  Greenwood  Lake  Ass'n  (Sup.  Ct.),  914. 

ATTACHMENT. 

1.  The  court  may  require  a  sheriff  who  has  wrongfully  returned  an  attach- 
ment to  the  county  clerk,  as  *'  merged  in  the  judgment  and  execution,"  to 
take  th^  same  from  the  files  of  the  county  clerk,  together  with  the  execu- 
tion, cancel  the  returns  on  them,  and  proceed  thereon  according  to  law. 
Tuck  V.  Manning  (Sup.  Ct.).  891 
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3.  A  sherifiP  is  not  required  to  return  an  attachment,  excepting  only  where 
it  has  been  vacated  or  annulled  as  provided  by  §  712  of  the  Code.    Id. 

8.  Plaintiffs'  attachment  was  set  aside  and  the  moneys  in  the  sheriff's  hands 
paid  to  defendants  as  subsequent  attaching  creditors.  On  appeal  the 
order  vacating  the  attachment  was  reversed.  Held,  that  a  direct  action 
would  lie  by  plaintiffs  against  defendants  for  money  had  and  received. 
Haebler  tt  al.  v.  Mj/ers  et  al.  (Ct.  A  pp.),  403. 

Where  there  are  several  attaching  creditors  of  the  same  property,  the 
litie  to  which  is  in  dispute,  and  on  demand  some  give  indemnity  to  the 
sheriff  and  others  refuse  to  do  so.  the  latter  will  be  precluded  from  claim- 
ing the  avails  of  the  attached  propei'ty,  though  their  attachment  may  be 
prior  to  that  of  those  who  give  indemnity.  Oudahy  et  al.  v.  Ehinehart 
(Ct.  App.),  898. 
5.  An  attachment  will  not  be  vacated  on  motion  where  the  facts  are  not 
undisputed,  nor  the  legal  conclusions  certain,  titerns  Paper  Co,  v.  Johvr 
9(metal,  (Sup.  Ct.).  91tt. 

See  Insurance  (fire),  7. 

ATTORNEYS. 

1.  In  an  action  brought  by  an  attorney  to  recover  for  services  rendered  in 
two  actions,  it  appeared  that  plaintiff  was  not  the  attorney  of  record,  but 
acted  as  local  counsel:  that  he  was  employed  by  the  attorney  of  record; 
that  after  the  services  were  performed  and  bill  rendered,  defendant  told 
plaintiff  that  Mr.  C,  the  attorney  of  record,  had  the  matter  entirely  in  his 
charge,  and  on  C.'s  saying  that  the  work  had  been  done,  and  plaintiff 
ought  to  be  paid,  promised  to  fix  it  up.  Held,  sufficient  to  establish  the 
retainer  of  plaintiff.     JJratt  v.  Scott  et  al.  (Sup.  Ct.),  737. 

2.  In  such  case  plaintiff  is  not  estopped  by  his  having  accepted  and  used 
a  cluck  for  $35  sent  him  by  C.  with  a  letter  which  "  hopes  it  will  be  en- 
tirely satisfactory."    Id. 

3.  Tlie  fact  that  plaintiff  had  rendered  defendant  a  bill  of  $50  for  his  ser- 
vices does  not  prevent  his  recovery  in  an  action  of  a  larger  sum,  if  the 
services  are  shown,  to  be  of  greater  value  than  stated  in  the  bill.    Id. 

4.  The  mere  fact  that  the  moneys  in  question  were  collected  on  the  settle- 
ment of  an  action  brought  in  another  state  will  not  deprive  the  court  of 
power  to  compel  an  attorney  by  summary  proceedings  to  pay  the  same 
over  to  his  client.    Matter  of  Batterson  v.  Osborne  (Sup.  Ct.),  839. 

5.  Where  the  attorney  has  agreed  that  his  client  is  to  receive  a  specified 
sum,  and  the  settlement  was  based  upon  such  agreement,  he  cannot  be 
heird  to  say  that  more  money  is  required  to  pay  counsel  fees  and  dis- 
bursements.    Id. 

6.  Plaintiff  alleged  in  his  complaint  that  he  delivered  |930  to  defendants, 
a  firm  of  attorneys,  which  with  $1,200  collected  by  them  they  converted 
to  their  own  use.  Defendants  answered  that  they  acted  as  attorneys  for 
plaintiff  under  an  agreement  by  which  they  were  to  receive  $-^,000  for 
their  services,  of  which  they  received  the  two  sums  named  on  account. 
On  the  trial  plaintiff  testified  that  they  were  to  have  ten  dollars  a  day  and 
expenses,  which  was  disputed  by  defendants,  and  plaintiff  was  allowed, 
over  defendants*  objection,  to  introduce  evidence  of  the  value  of  defend* 
anu'  services.     Held,  no  error.     Birney  v.  Puller  et  al.  (Ct.  App.),  903. 

See  Dbbd,  4;  Evidence,  11;  Foreclosure,  6. 

BANKS. 
See  Corporations,  5. 

BAR. 

To  make  a  former  action  a  bar,  the  circumstances  must  be  such  that  the 
plaintiff  might  have  recovered  in  the  first  action  for  the  cause  of  action 
alleged  in  the  second.    Smith  v.  M>on€li$  et  al  (N.  Y.  C.  P.),  638. 

See  Former  Adjudication;  Res  Adjudicata. 
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BENEFIT  SOCIETIES. 

1.  After  the  certificate  in  suit  liad  lapsed  for  over  a  month  the  annual  duea 
were  paid  by  the  employers  of  the  insured  and  a  receipt  taken,  which 
stated  that  it  was  given  on  condition  that  the  member  was  living  and  of 
temperate  habits  and  in  as  good  health  as  when  originally  received  as  a 
member,  and  that  otherwise  the  payment,  receipt  and  original  certificate 
should  be  null  and  voiJ.  The  deceased  was  not  of  tt-mperate  habits  and 
had  been  ill  ten  days,  and  the  same  evening  was  removed  to  the  hospital 
where  he  died  the  next  forenoon  of  fatty  degeneration  of  the  heart.  Utld, 
that  defen  ant  was  not  liable,  as  on  th;8  slate  of  facts  the  "satisfactory 
evidence  of  good  health  "  could  not  be  furnished,  which  was  necessary  to 
authorize  the  executive  committee,  under  the  constitution  of  defendant,  to 
reinsUte  a  delinquent  member.  Kotiald  v.  Mutual  Beserve  Fund  Life  As9*n 
(Ct.  App.),  407. 

2.  Defendant  furnished  the  employers  of  deceased  with  blank  proofs  of 
death,  which  the  latter  had  filled  out  under  instructions  of  defeodant'a 
agent  and  sent  to  Scotland,  where  plaintitf  resided,  and  at  the  said  em- 
ployers' request  defendant  furnished  blanks  for  the  certificate  of  the  cler- 

§yman  oflaciating  at  the  funeral,  and  upon  it  beinc  filled  out  and  returned 
efendant's  representative  said  he  would  lay  it  before  the  board,  and  that 
when  the  presid.  nt  returned  the  bouxl  would  meet  and  pass  upon  the 
claim  and  it  would  probably  be  paid  in  March  following.  Held,  that  these 
actfl  of  defendant  did  not  constitute  a  waiver.    Id. 

8.  It  seems  that  mutual  benefit  associations  are  not  subject  to  the  act  re- 
quiring previous  notice  of  the  due  date  of  annual  dues.    Id, 

4.  A  notice  sent  to  an  insured  by  a  mutual  benefit  insurance  association 
stated  that  the  mortuary  assessment  due  should  be  paid  *' within  thirty 
days  from  date  of  notice,  otherwise  your  policy  will  be  forfeited."  The 
notice  failed  to  reach  the  insured  until  after  the  thirty  days  had  expired; 
he  then  sent  the  amount  due,  which  the  association  refused  to  accept  and 
declared  the  policy  forfeited.  Held,  that  the  notice  was  iusufilcient  under 
chapter  841  of  the  Laws  of  1876,  as  amended,  in  tliat  it  failed  to  notify 
the  insured  that  all  payments  made  would  become  forfeited,  and  failed  to 
notify  him  that  the  policy  would  be  void.  Merriman  v.  Keystone  Mutual 
Ben^  Ass'n  (Sup.  Ct.),  797. 

6.  In  the  absence  of  proof  of  a  contract  making  the  mailing  of  a  notice 
for  a  mortuary  assessment  of  the  same  force  and  effect  as  the  mailing  of  a 
notice  for  a  premium,  the  insurance  company  must  make  common  law 

Eroof  of  the  receipt  of  the  notice  before  a  forfeiture  of  a  policy  can  be 
(gaily  claimed.    Id, 

BILLS  AND  NOTES. 

1.  One  who  purchases  a  promissory  note  from  the  maker  after  it  has  been 
endorsed  by  the  payee,  has  the  burden  of  showing  that  he  is  a  bona  fide 
holder.    First  Nat,  Bk,  of  Penn  Ian  v.  McConneU  (Sup.  Ct.),  25. 

3.  Defendant  T.  eave  to  defendant  M.  a  promiyoir  note,  payable  on  or 
before  a  specified  date.  Before  that  date  he  paid  the  note,  which  was  re- 
turned with  the  endorsement  of  M.  T.  then  prc«ured  its. discount  by  plaint- 
iff for  himself  without  M.'s  knowledge,  the  bank  refusing  to  discount  for 
M.  In  an  action  on  the  note,  plaintiff's  president  testified  that  the  note 
was  not  endorsed  when  first  presented,  but  that  it  was  endorsed  at  his  sug- 
gestion. Held,  that  a  direction  of  a  verdict  for  plaintiff  and  a  refusal  to 
submit  the  case  to  the  jury  was  error.    Id. 

8.  Mere  possession  of  a  note  payable  to  the  order  of  a  person  other  than 
the  holder,  and  unendorsed,  does  not  entitle  the  holder  to  recover  thereon, 
but,  on  appeal,  the  pleading  in  the  court  below  having  been  oral,  and  it 
being  impossible  to  determine  from  the  record  the  precise  extent  of  the 
allegations  of  the  complaint.  Held,  that  the  institution  and  prosecution 
of  the  suit  implied  an  allegation  of  title  in  the  plaintiff,  and  it  nowhere 
appearing  that  such  an  allegation  was  controverted,  it  must  be  assumed  U> 
have  been  admitted.     Qrabosski  v.  Qewert  (N.  Y.  C.  P.),  127. 


Digitized  by  VjOOQIC 


BILLS  AND   NOTES.  945 

4.  In  an  action  on  a  promissory  note,  the  defense  was  want  of  considera- 
tion, and  the  execution  not  denied.  Held,  that  the  affirmative  was  with  the 
defense  to  show  a  want  of  consideration.    Id, 

6.  Two  promissory  noles  were  endorsed  by  C,  it  appearing  upon  their  face 
that  there  had  been  deposited  as  collateral  security  nine  bonds,  all  of 
which  were  secured  by  a  mortgage  on  certain  property.  After  C.  had 
endorsed  the  notes,  the  mortgage  m  question  was  surrenclered  with  the 
consent  of  the  bondholders,  so  as  to  leave  the  security  of  the  bonds  sub- 
servient to  other  loans  upon  the  property  mortgaged;  and  this  was  done 
without  the  knowledge  of  the  epdorser  (J.  In  an  action  brought  against 
C.  to  recover  on  the  notes.  Held,  that  he  was  discharged  as  endorser  by 
the  surrender  of  the  collateral.  Ifassau  Bk.  v.  Campbell  et  al.  (Sup.  Ct.), 
191. 

6.  In  an  action  against  the  endorser  of  a  note,  where  the  only  proof  of 
notice  to  her  was  that  a  letter  had  been  written  to  her  two  or  three  days  after 
the  note  was  due,  Heldyth&i  there  was  no  proof  of  sufficient  notice  to  charge 
her,  and  that  a  nonsuit  was  properly  granted.  Anchor  Bremng  Co,  v. 
McDonald  (Sup.  Ct.),  274. 

7.  When  a  due  bill  is  given  for  an  account,  which  expressly  states  that 
it  is  not  to  be  negotiated  and  that  no  suit  is  to  be  brought  on  it,  its 
return  cannot  be  required  as  a  coadition  of  maintaining  an  action  on  the 
account.    Mackay  v.  Kaha  (N.  Y.  C.  P.),  286. 

8.  Where  the  accommodation  maker  and  accommodation  endorser  of  a 
negotiable  note,  after  a  judgment  recovered  by  an  endorser,  agree  that 
they  will  share  equally  their  liability  on  the  note,  the  agreement  is  void 
for  want  of  consideration.    P/lugcr  v.  Wils?iitse7i  (N.  Y.  C.  P.),  801. 

9.  In  an  action  on  such  an  agreement,  where  there  was  evidence  that  the 
plaintiff  was  to  share  in  the  proceeds  of  the  note  with  the  person  accom- 
modated, it  is  error  for  tiie  court  to  charge  *'  that  it  is  immaterial  what 
the  relations  were  between  the  parties,  whether  they  were  endorsers  for  a 
consideration  or  not,"  where  it  does  not  appear  but  that  plaintiff  was  princi- 
ptd,  and,  therefore,  primarily  liable,  in  which  case  defendant's  agreement 
to  release  him  from  liability  would  be  without  consideration.    la, 

10.  In  an  action  hy  a  stock  broker  against  a  firm  for  an  amount  claimed  to 
be  due  for  secunties  purchased  and  sold  for  it,  moneys  laid  out  by  plaintiff, 
and  moneys  received  by  defendants  for  his  use,  defendants  contended  that 
although  the  drafts  were  in  f'>rm  those  of  the  firm,  they  were  really  made 
in  order  to  enable  the  plaintiff  to  raise  money.  The  evidence  was  con- 
flicting, and  the  findings  of  the  referee  thereon  being  affirmed  by  the  gen- 
eral term,  are  conclusive  upon  this  court.  Wheatland  v.  Piyor  et  al,  (Ct. 
App.),  811. 

11.  On  May  28  defendant  P.  drew  a  draft  on  plaintiff  for  $1,700,  which  the 
latter  paid  as  a  loan  to  him  individually.  On  the  11th  of  June  plaintiff 
drew  on  P.  individually  a  draft  for  the  same  amoun*,  payable  to  himself, 
endorsed,  and  took  it  to  the  I.  Trust  Co.,  which  endorsed  and  sent  it  to 
the  Nat.  Bank  of  the  Republic,  and  that  bank  on  presenting  it  for  pay- 
ment received  a  check  signed  by  P.  &  Co.,  made  payable  to  R.,  and  by  ft. 
endorsed  to  said  bank.  Held,  that  the  knowledge  acquired  by  the  Bank 
of  the  Republic  when  it  received  the  firm  check  in  payment  of  the  draft 
upon  P.  individually  could  not  be  imputed  to  plaintin.    Id, 

13.  The  drawer  and  endorser  of  a  draft  drawn  against  a  consignment  of  oil, 
and  endorsed  for  value  to  a  third  person,  gpve  the  consignee  authority  to 
sell  the  oil  and  apply  the  proceeds  to  the  payment  of  the  draft.  In  an  ac- 
tion by  the  endorsee  to  recover  a  balance  due  on  the  draft,  Held,  that  the 
court  properly  admitted  in  evidence,  on  plaintiff's  behalf,  the  account  of 
sales  submitted  to  him  by  the  consignee,  showing  the  existence  of  the  bal- 
ance in  question.  Hong  Kong  db  Shanghai  Banking  Corp,  v.  Emanuel 
(Sup.  Ct.),  454. 

18.  The  court  properly  refused  to  allow  the  defendant  to  amend  his  answer 
so  as  to  plead  payment,  as  it  would  have  been  setting  up  a  new  defense. 
Id, 

St.  Rep.,  Vol.  XLIY.        119 

Digitized  by  VjOOQIC 


946  BILLS  AND   NOTES — BONDa 

14.  Defendant  purchased  the  interest  of  plaintiff's  aseignor  in  a  business, 
and  paid  therefor  in  notes  payable  on  demand;  but  in  the  letter  enclosing 
such  notes  stated  that  they  were  payable  '*as  soon  as  I  get  a  partner 
who  has  sufficient  means  to  place  the  business  on  a  sound  footing."  It 
appeared  that  prior  to  sending  the  notes  defendant  had  K>]d  the  btisiness. 
Held,  that  the  statement  in  the  letter  did  not  change  the  time  (»f  payment 
as  stated  in  the  notes,  and  that  they  were  payablj  on  demand.  Beaudrias 
V.  Curtiss  (Sup.  Ct.),  478. 

15.  In  an  action  against  the  maker  and  payee  of  a  promissory  note  the 
fonner  answered  separately  and  alleged  non-delivery  of  the  note  and  want 
of  consideration,  but  did  not  deny  any  of  the  allegations  of  the  complaint. 
On  the  trial  defendant's  counsel  asked  fur  the  affirmative  of  the  issue, 
wliich  the  court  denied.  Held,  error.  Auerbach  et  al,  v.  PeeUch  (N.  Y.  C. 
P.),  493. 

16.  In  an  action  on  a  promissory  note,  the  defense  being  fraud  in  its  in- 
ception, the  burden  is  on  the  plaintiff  to  show  that  he  had  no  knowledge 
or  notice  of  the  transaction  which  affected  the  validity  of  the  note,  and 
therefore  the  defendant  is  entitled  to  give  evidence  of  the  fraud  without 
first  proving  that  plaintiff  had  notice  of  the  same,  even  though  plaintiff 
is  allowed  to  give  evidence  of  his  being  a  bona  fide  holder  for  value  and 
without  notice  while  presenting  his  case  in  chief.  Ogden  v.  Pii>pe  (N.  Y. 
C.  P.),  04t$. 

17.  Where  the  consideration  in  a  written  agreement  is  executory,  the  parties 
may  substitute  for  such  consideration  any  new  obligation,  and  if  the  same 
is  carried  into  effect,  it  has  the  same  binding  force  aa  though  the  original 
consideration  was  paid  or  di<^charged.    Weill  v.  CUm  (Sup.  Ct.),  662. 

18.  To  estop  parties  to  a  note  their  representations  in  respect  to  its  consider- 
ation and  validity  must  be  outside  the  face  of  the  note.  If  such  statements 
api)ear  in  the  note,  they  will  fall  with  the  instrument  because  of  the 
stattite  of  usury,  which  would  annul  the  instrument.  Schnitzer  v.  Husted 
ct  al,  (City  Ct.  N.  Y.),  783. 

19.  A  judgment  roll  entered  upon  default  against  subsequent  endorsers  of  a 
note  is  not  admissible  against  a  prior  endorser  to  show  title  to  the  note  in 
plaintiff.  The  proper  way  to  prove  title  by  endorsement  denied  is  by  offer- 
ing note  with  proof  of  the  genuineness  of  the  signatures  of  the  endorsers. 
Claffy  V.  Farrow  et  al,  (City  Ct.  N.  Y.),  789. 

20.  When  the  maker  or  endorser  of  a  note  has  shown  that  the  note  was  ob- 
tained from  him  by  duress,  or  that  he  was  defrauded  of  it,  the  plaintiff 
should  be  required  to  show  under  what  circumstances  and  for  what  value 
he  became  the  holder.    Id, 

See  Limitation,  2,  3;  Partnkbship,  1,  2,  8. 

BILL  OF  PARTICULARS. 

1.  The  power  to  order  a  bill  of  particulars  sV.ould  be  exercised  in  further- 
ance of  justice,  and  no  person  should  be  required  to  do  that  which 
it  is  impossible  for  him  to  do,  under  penalty  of  having  his  pleading 
stricken  out.     Mosheim  et  al.  v.  Pawn  ct  al,  (C  ity  Ct.  N.  Y.),  792. 

2.  Defendant  executed  a  bond  to  plaintiff  for  the  faithful  performance  of 
a  contract  entered  into  by  a  firm,  or  for  the  payment  of  such  sums,  not 
exceeding  a  specified  amount,  as  plaintiff  should  suffer  by  reason  of  any 
failure  of  said  firm  to  perform  the  contract  on  their  part.  In  an  action  on 
the  bond.  Held,  that  the  l)ond  was  one  of  indemnity  only,  and  that  de- 
fendant was  entitled  to  a  bill  of  the  particulars  in  which  said  firm  failed  to 
perform  the  contract  and  of  the  damages  caused  to  plaintiff  thereby. 
iimith  V.  Mollcson  (Sup.  Ct.),  919. 

See  Libel. 

BONDS. 

Plaintiff  entered  into  an  ante-nuptial  contract  with  defendant's  father, 
by  the  terms  of  which  plaintiff,  in  case  of  their  inter  marriage,  agreed  to 
release  nil  her  dower  right  in  his  property,  and  in  consideration  therefor 
was  to  receive  her  support  during  life,  in  case  she  survived  him,  the  same 
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to  be  a  charge  and  lien  upon  his  property.  They  married  and  lived  to- 
gether until  his  death.  Some  years  prior  thereto,  with  the  consent  of 
plaintiff,  he  convey^  to  his  children,  including  defendant,  all  his  prop- 
erty, and  they,  in  consideration  therefor,  executed  and  delivered  to  him 
their  several  bjnds,  by  which  they  agreed  to  contribute  their  pro  rata 
share  towards  plaintiff's  support,  in  case  of  his  death.  On  the  trial  of  an 
action  brought  against  defendant  for  his  piv  rata  share,  plaintiff  put  in 
evidence  the  ante-nuptial  agreement,  the  deed  to  and  bond  from  defendant, 
and  offered  the  deeds  to  and  bonds  from  the  other  children,  which  were 
exclu  led  and  the  complaint  dismissed,  on  the  ground  that  the  action  was 
virtually  to  enforce  the  agreement,  and  pertained  entirely  to  a  court  of 
equity.  Held,  error;  that  it  was  an  action  to  enforce  the  bond,  and  the 
other  bonds  and  deeds  were  competent  as  fixing  defendant's  pro  rata  con- 
tribution.   Menntt  V.  Meriitt  (Sup.  Ct.),  850. 

See  Guardian,  1,  2. 

BOTTLES. 

An  indictment  under  the  Bottli  'g  Act  charged  in  three  separate  counts, 
in  the  language  of  the  statute,  that  the  A.Liebler  Bottling  Co.  are  engaged 
in  manufacturing,  bottling  and  selling  lager  beer  in  bottles  with  its  name 
and  certain  marks  and  devices  blown  and  impressed  thereon;  and  that  de- 
fendant did  unlawfully  buy,  take,  traffic  in  and  dispose  of  three  certain 
bottles  which  and  each  of  which  were  tlien  and  there  so  marked  and  dis- 
tinguished as  aforesaid  with  and  by  the  name  of  said  corporation  and  said 
marks  and  devices,  of  which  a  description  has  been  filed  and  published  as 
aforesaid,  and  upon  which  and  each  of  which  said  bottles  there  was  then 
and  there  the  marks  and  devices  of  said  corporation.  Held,  that  the  in- 
dictment was  not  so  indefinite  and  uncertain  as  to  justify  the  granting  of 
a  motion  to  dismiss;  that  the  crime  beiug  charged  in  the  language  of  the 
statute  the  indictment  was  sufficient.    F^pU  v.  (^uinn  (Sup.  Ct.),  920. 

BOUNDARIES. 

1.  In  an  action  involving  the  location  of  the  boundary  between  the  parties, 
where  their  deeds  ffave  a  specified  line  but  no  data  by  which  to  locate  it,  a 
map  thirty  vears  old  made  upon  a  survev  of  the  premises  for  plaintiff's 

frantor  at  the  time  of  the  conveyance  and  one  made  about  the  same  time 
y  a  grantee  of  plaintiff's  grantor  are  admissible  for  the  purpose  of  show- 
ing the  extent  of  the  possession  and  of  the  claim  of  Utle  of  plaintiff  and 
his  grantor.    Donahue  v.  Whitney  (Ct.  App.),  608. 

2.  But  a  map  made  some  years  after  for  the  use  of  the  assessors  of  the 
town  and  for  their  convenience  in  making  lot  assessments,  the  data  from 
which  it  was  plotted  not  being  shown,  is  not  an  ancient  document  and  is 
not  admissible.  If  the  lines,  courses,  distances  and  monuments  repre- 
sented upon  it  had  been  gathered  from  anv  authentic  source,  which  made 
it  admissible  as  evidence,  those  facts  should  be  first  proved.    Id. 

8.  Certified  copies  of  two  maps  from  the  state  comptroller's  office  were  ad- 
mitted without  any  verification  of  their  authenticity  or  correctness.  Held, 
error.  Section  988  of  the  Code  does  not  authorize  the  receipt  of  a  certi- 
fied copy  of  a  paper  filed  in  a  public  office  unless  the  original,  if  proauced, 
is  competent  evidence.    Id, 

4.  Defendant's  land  was  bounded  on  the  north  by  the  Cattaraugus  Indian 
Kcservation.  In  an  action  of  electment  plaintiff  put  in  evidence  the 
!*?oa  ^Pl  *°^  ^®^-  ^y  the  latt<»r  the  line  in  question  was  *  thence 
west  483  chains,  81  links  to  a  post."  In  1878.  pursuant  to  an  act  of 
^"J?r^»  '*"®  ^^  surveyed,  the  surveyor  treatins:  said  line  as  straight, 
wnicn  would  have  the  effect  to  enlarge  the  reservHtion.  by  changing  the 
location  of  the  line  as  run  in  1798  bv  the  Holland  Land  Company.  Beld, 
that  as  the  line  was  surveyed  in  1798  and  plainly  marked,  the  evidence 
thereof  still  remaining  and  such  line  referred  to  in  the  treaty  of  1802,  the 
subsequent  survey  could  not  chancre  it  and  enlarge  the  reservation.  Seneca 
Nation  ▼.  ffuffoboom  (Ct.  App.),  759. 
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BROKERS. 

1.  In  an  action  brought  by  a  real  estate  broker  to  recover  commission  for 
effecting  an  exchange  of  property,  it  appeared  that  plaintiff  was  employed 
by  both  parties  to  the  exchange  and  plaintiff  testified  that  defendant  had 
knowledge  of  the  fact;  the  defendant  offered  to  prove  that  he  was  igno- 
rant of  the  double  employment,  but  the  testimony  was  excluded.  Meld, 
error.     Condit  v.  SiU  (N.  Y.  C.  P.).  284. 

2.  The  plaintiff  being  the  only  witness  in  his  behalf,  and  the  nature  of  the 
transaction  being  such  as  to  cast  suspicion  on  him,it  was  error  for  the  court 
to  direct  a  verdict  in  his  favor.    Id, 

BROOKLYN. 
See  Municipal  Corporatioks,  & 

CANALS. 
See  State. 

CASE. 

1.  Plaintiff  merely  served  his  exceptions  to  the  court's  refusal  to  find  certain 
facts  on  defeudant*s  attorney,  and  incorporated  them  in  his  proposed  case 
on  appeal,  but  failed  to  file  a  notice  of  exception  in  the  clerk's  oflSce  as 
required  by  §  994  of  the  Code.  Held,  that  on  settlement  of  the  case,  the 
judge  properly  struck  out  such  exceptions,  with  the  requests  and  refusals 
to  wliich  ihey  referred.     Young  v.  Young  et  al.  (N.  Y.  C.  P.),  652. 

2.  Exceptions  taken  to  refusals  of  the  court  to  find  on  request,  if  properly 
taken  under  §  994  of  the  Code,  are  properly  inserted  in  the  case.  The  de- 
cision of  the  general  term  in  this  case,  that  the  exceptions  were  not  duly 
and  properly  taken,  is  not  supported  by  the  facts  shown.  Young  v.  Younff 
(Ct.  App.),  909. 

CHATTEL  MORTGAGE. 

1.  One  who  has  taken  a  second  chattel  mortgage  previous  to  the  first  chat- 
tel mortgage  having  become  due,  can  maintain  an  action  for  conversion 
against  a  party  to  whom  the  mortgagor  has  subsequently  executed  a  bill 
of  sale  and  to  whom  he  has  delivered  the  mortgaged  chattels,  if  at  the 
time  of  commencing  his  action  the  first  mortgage  is  still  not  due.  Moore 
V.  Prentiss  Tool  &  .  vpply  Co.  (Ct.  App.),  68. 

2.  In  such  an  action  the  rights  of  the  parties  must  be  determined  on  the 
facts  as  they  existed  at  the  time  of  the  commencement  of  the  action.  The 
defendant  cannot  procure  an  assignment  of  the  first  mortgage  and  make 
an  agreement  with  itself  that  it  shall  be  considered  due  ai-d  foreclose  it  to 
obtain  title.    Id, 

8.  The  defendant  could  not  defend  the  action  on  the  ground  that  the  mort- 
gagor had  given  said  second  mortgage  on  the  understanding  that  plaintiff 
would  start  the  mortgagor  in  business.  Such  an  arrangement  is  merely  an 
agreement,  and  coulS  be  enforced  only  by  the  mortgagor.    Id, 

See  Former  Adjudication,  3. 

CITY  COURT  OF  NEW  YORK. 
See  Corporations,  15. 

CIVIL  DAMAGE  ACT. 

J.  Plaintiff's  husband  and  another  man  after  drinking  a  pint  of  whiskey 
between  them  went  to  defendant's  hotel  and  had  three  glasses  of  beer,  and 
then  went  in  a  boat  fishing.  The  boat  overturned  and  plaintiff's  husband 
was  drowned.  He^A^,  insufficient  to  show  that  the  deceased  was  intoxi- 
cated.    Qoram  v.  Cable  (Sup.  Ct.),  272. 

2.  One  Gage,  on  Saturday  night,  being  in  the  company  of  8.,  purchased  a 
bottle  of  liquor  of  defer.dants,  and  the  next  morning  they  both  drove  to 
M.,  having  said  bottle  with  them.  Here  S.  left  Gage  and  returning  ia 
company  with  a  third  party  and  being  intoxicated  recklessly  drove  against 
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the  carriage  conveying  plaintiff,  overturned  it  and  injured  her.  Held,  that 
as  it  did  not  appear  that  the  defendants  were  responsible  for  the  intoxica- 
tion of  S.  plaintiff  could  not  recover.  Dudley  v.  Parker  et  al,  (Ct.  App.), 
411. 

CODE  CIVIL  PROCEDURE. 

1.  Section  723  of  the  Code  does  not  give  the  court  on  the  trial  power  to 
allow  a  plaintiff,  defeated  on  his  original  complaint,  to  substitute  a  new 
and  different  cause  of  action.  The  power  given  to  the  court  by  said  sec- 
tion is  to  allow  an  amendment  to  the  pleadings  bv  inserting  an  allegation 
material  to  the  case.    Mea  v.  Pierce  (Sup.  Ct.),  356. 

2.  Section  970.  The  amendment  to  §  970  of  the  Code  of  Civil  Procedure  by 
chapter  208,  Laws  1891,  does  not  grant  the  right  to  trial  by  jury  generally 
as  to  issues  arising  in  actions  to  foreclose  mechanics'  liens,  but  only  as  to 
any  issues  involving  value  of  property  or  damages.  Bigga  v.  Shannon  et 
ai:(N.  Y.  C.  P.),  865. 

COFFEE  EXCHANGE. 

See  DuREsa 

COMPOSITION. 
See  Payment,  1. 

CONSTITUTIONAL  LAW. 
See  Eminent  Domain,  1;  Mechanic's  Lien,  1, 

CONTEMPT. 

1.  Plaintiff  obtained  a  judgment  by  default  against  a  corporation.  Shortly 
after  one  G.,  claiming  that  it  was  collusive  and  fraudulent,  petitioned  to 
be  allowed  to  intervene  as  a  defendant  and  contest  the  claim  on  which  it 
was  based.  Upon  stipulation  an  order  was  entered  that  the  petition  be 
granted,  the  cause  referred,  and  that  meanwhile  all  proceedings  to  enforce 
the  judgment,  and  all  in  which  the  judgment  was  a  basis,  be  stayed  until 
the  coming  in  of  the  referee's  report.  Thereafter  the  directors  of  the  cor- 
poration authorized  the  delivery  of  certain  bonds  to  plaintiff  as  collateral 
security  for  their  claim,  but  providing  that  the  same  should  not  be  sold 
until  the  amount  due  be  finally  iudiciuUy  determined.  A  motion  was 
made  by  G.  to  punish  plaintiff  and  the  directors  for  contempt  on  the  ground 
that  the  hypothecation  of  bonds  was  a  violation  of  the  order  entered  upon 
stipulation.  The  motion  was  granted  and  an  order  entered  compelling 
them  to  deliver  back  the  bonds  to  the  corporation,  and  rescind  the  reso- 
lution authorizing  the  hypothecation,  or  be  committed  for  contempt.  Held, 
that  the  motion  was  properly  granted,  as  there  was  a  clear,  manifest  viola- 
tion of  the  order  staying  proceedings.  ManJuitUin  Electric  Light  Co.  v. 
Harlem  Lighting  Co.  et  at.  (Sup.  Ct.),  169. 

2.  Plaintiffs  were  attachment  creditors  and  the  defendants  are  the  attorney 
of  other  creditors  and  the  sheriff  who  made  a  levy  on  the  debtors*  prop- 
erty prior  to  the  levy  of  the  attachment.  Plaintiffs  claimed  that  the  judg- 
ments on  which  the  executions  were  issued  were  void  and  brought  action  to 
set  them  aside  and  procured  from  the  Monroe  county  judge  an  injunction  to 
restrain  the  sale  of  the  property.  Defendant  Hopkins  procured  from  the 
special  surrogate  of  Oswego  county  an  order  ex  parte  purporting  to  set 
aside  the  Injunction  and  purchased  the  property  on  the  sale  for  the  amount 
of  the  iudgment.  Helds,  that  the  special  Surrogate  had  no  jurisdiction  to 
grant  the  order  and  that  the  facts  showed  a  prima  facie  case  of  contempt. 
People  ex  rel.  Cauffman  et  al.  v.  Van  Buren  et  al.  (Sup.  Ct ),  820. 

CONTRACT. 

1.  In  an  action  upon  a  contr  <ct  by  which  defend  nts  were  to  pay  plaintiff's 
assizor  a  certain  percentage  of  their  receipts  from  subscripions  until  it 
reaclied  a  specified  sum,  which  contract  hati  been  repudiated  without  just 
cause  by  defendants,  their  answer  admitted  the  amount  of  their  receipts 
prior  to  such  repudiation  and  it  w.js  shown  that  they  had  asserted,  by 
advertisement  and  otherwise,  that  their  subscription  lists  had  constantly 
increased  to  the  time  the  action  was  commenced.    Held,  that  from  these 
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admissions  and  assertions  the  referee  was  authorized  to  find  that  the  re- 
ceipts for  the  latter  period  were  equal  to  those  of  the  corresponding  period 
admitted  b7  the  answer.  Bocfuster  Printing  Co.  v.  Kellogg  et  al,  (Sup. 
Ct.),  47.      • 

2.  Defendants  entered  into  a  contract  to  alter  certain  buildings  for  plaintiffs 
for  a  certain  price,  based  on  the  plans  and  specifications  alone.  After 
they  ha  1  done  part  of-  the  preparatory  work  they  received  the  working 
plans  which  they  claimed  were  materially  different  from  those  on  which 
they  estimated,  and  which  largely  inc%!ased  the  cost,  and  they  therefore 
abandoned  the  work.  In  an  action  for  breach  of  the  contract  they 
counterclaimed  for  the  work  they  hod  done.  Hddt  that  if  there  was  a 
material  variance  defendants  were  justified  in  abandoning  the  contract 
and  were  entitled  to  recover  on  their  counterclaim.  M'iUianu  tt  al,  v, 
Boehan  el  al,  (N.  Y.  Supr.  Ct.).  220. 

8.  The  court  charged  that  if  there  was  a  material  variiince  defendants 
could  either  go  on  with  the  contract  or  go  off ;  that  they  chose  to  go  off 
and  that  was  an  end  of  their  counterclaint  Held,  error;  but  that  as  the 
verdict  in  favor  of  plaintiffs  established  that  there  was  no  material  vari- 
ance, such  error  was  not  available.    Id. 

4.  In  an  action  brought  in  a  justice's  court  to  recover  the  cost  of  repairing 
a  certain  wagon,  the  complaint  alleged  that  plaintiff  as  liveryman  hired  to 
defendant  a  team,  harness  and  wagon;  that  while  in  h*s  possession  the 
wagon  was  broken,  and  tliat  he  had  agreed  to  pay  the  costs  of  repairing 
before  they  were  made.  The  answer  set  up  a  counterclaim  for  damages  for 
injuries  received  in  consequence  of  the  unsafe  condition  of  the  conveyance 
and  also  set  up  a  general  denial.  On  the  trial  defendant's  evidence  tended 
to  show  that  the  injury  was  caused  by  a  defective  hamees,  but  did  not 
disprove  the  agreement  to  pay  for  the  repairs  as  proved  by  plaintiffs*  wit- 
ness. Held,  that  the  agreement  contained  all  the  elements  of  a  valid  con- 
tract, and  that  the  jusUce,  holding  from  the  evidence  that  such  an  agree- 
ment was  made,  was  authorized  to  give  judgment  for  plaintiffs,  nor" was 
he  required  to  find  that  the  defendant  had  established  any  counterclaim. 
miy  et  al.  v.  Lotory  (Sup.  Ct.),  238. 

5.  A  clause  in  a  building  contract  providing  for  alterations,  and  that  no 
allowance  should  be  made  therefor  unless  the  value  thereof  was  agreed 
to  in  writing  before  going  into  execution,  does  not  prohibit  the  parties 
from  subsequently  contracting  in  relation  to  the  same  matters,  or  preclude 
evidence  in  an  action  for  extra  work  that  said  work  was  ordered  by  the 
owner,  who  expressly  promised  to  pay  therefor,  and  to  show  that  he 

'  waived  his  right  to  have  the  value  thereof  agreed  to  in  writing.  Porter 
V.  Sufan  (City  Ct.  B'klyn),  875. 

6.  By  a  contract  between  the  parties  defendants  were  to  have  a  bonus  in 
case  their  sales  of  plaintiff's  goods  exceeded  those  of  the  year  before,  but 
such  bonus  was  to  be  forfeited  if  they  violated  certain  conditions.  A  claim 
for  such  bonus  being  set  up  as  a  counterclaim  herein,  plaintiff  replied,  al- 
logine  a  forfeiture.  Upon  the  close  of  defendants'  evidence,  offered  to 
establish  performance  on  their  part,  plaintiff's  motion  to  dismiss  the 
counterclaim  on  the  ground  that  they  had  failed  to  show  compliance  with 
the  condition  of  the  agreement  was  denied.  Held,  error;  that  defendants* 
proof  failed  to  show  the  price  at  which  they  had  sold  the  goods  or  the 
credit  given  customers,  both  of  which  were  fixed  by  the  agreement  in 
question,  and  were  essential  to  their  right  to  recover,  and  without  some 
evidence  upon  them  no  cause  of  action  was  established.  Enoch  Morgan*^ 
Sims  Co.  V.  Smith  et  al.  (Ct.  App.),  425. 

7.  Letters  by  defendants  to  plaintiff  containing  statements  to  the  effect  that 
defendants  had  kept  the  contract  in  good  faith  and  had  sold  the  goods  at 
full  price  and  without  reduction  or  rebate  are  not  admissible  as  proof  of 
the  performance  of  the  contract.    Id, 

8.  In  a  controversy  concerning  the  final  settlement  of  executors  and  trus- 
tees' accounts,  a  compromise  agreement  by  all  the  parties  provided  that 
the  appellant  pay  out  of  the  income  which  will  become  due  him  to  date 
under  his  mother's  will,  and  out  of  his  share  of  his  brother's  estate,  a  cer- 
tain sum  to  equalize  any  inequality  in  the  distribution  of  the  estate  already 
effected.    It  was  further  provided  that  no  claim  shall  be  made  by  any  of 
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the  parties  for  arrears  of  iucome  or  interest  upon  any  of  the  trust  funds 
created  by  any  of  the  wills,  and  that  appellant's  share  under  his  brother's 
will  be  placed  in  trust  to  make  the  agreed  payments.  There  was  no  pro- 
vision in  the  agreement  providing  for  the  payment  of  anj^  sum  to  appel- 
lant, no  back  income  referred  to,  all  the  funds  out  of  which  any  income 
could  arise  were  disposed  of  by  the  agreement,  and  there  was  no  fund 
established  by  his  mother's  will  that  had  earned  any  income  for  him. 
Udd,  that  the  agreement,  taken  as  a  whole,  failed  to  show  any  intention  to 
allow  appellant  any  mterest  on  any  fund  sought  to  be  established  by  his 
mother's  will.    Spofford et  al.  v.  Pearsall  ei  al,  (Sup.  Ct), .442. 

9.  Plaintiff's  testatrix,  who  was  the  aunt  of  defendant  and  held  mortgages 
made  by  her,  agreed  that  if  defendant  would  take  care  of  her  in  future 
sicknesses  and  pay  the  interest  on  one  mortgage,  both  of  them  should  be- 
long to  defendant  at  her  death.  The  services  were  performed  and  inter- 
est paid  as  agreed.  Held,  that  the  contract  was  good.  Geselieidt  v.  Drier 
et  al.  (Sup.  Ct.),  481. 

10.  An  oral  contract  of  employment,  invalid  by  the  statute  of  frauds, 
because  by  its  terms  it  is  not  to  be  performed,  within  one  year  from  tbe 
making  thereof,  is  not  taken  out  of  the  statute  by  part  performance. 
Baker  v.  Codding  et  al,  (City  Ct.  N.  Y.),  787. 

11.  A  building  contract  provided  that  the  ridge  of  the  roof  of  a  rear  addi- 
tion should  be  eleven  feet  above  the  floor  of  the  attic.  By  an  error  in 
construction  it  was  five  inches  lower.  The  error  was  not  discovered  by 
either  party  or  the  architect  until  after  the  house  was  completed.  The 
architect  employed  testified  that  with  this  exception,  and  some  minor 
details  which  the  contractor  remedied,  the  work  was  satisfactory.  All 
the  witnesses  testified  that  this  did  not  affect  the  exterior  appearance  of 
the  house,  which  was  in  everv  respect  as  useful  and  valuable  as  though 
the  deviation  had  not  been  made.  Held,  that  the  court  erred  in  nonsuiting 
the  plaintiff,  and  holding  that  as  a  matter  of  law  the  contract  had  not  been 
substantially  performed.     Obetiies  v.  BulUnger  (Ct.  App.),  851. 

12.  A  husband  executed  a  bond,  by  which,  in  consideration  of  moneys  of 
his  wife  which  he  had  used,  he  agreed  to  leave  her  by  will  the  sum  of 
$4,000.  and  the  life  use  of  $4,000  additional.  By  his  will  he  |:ave  her  the 
use  for  life  of  all  his  property  with  power  to  use  the  principal  if  necessary. 
His  entire  property  did  not  exceed  $4,000.  Held,  that  this  did  not  satisfy 
the  condition  of  the  bond,  although  the  wife  stated  that  she  was  satisfied 
with  the  wilL    Washburn  v.  Weeks  (Sup.  Ct.),  923. 

13.  A  contract  for  building  a  railroad  provided  that  the  company  could  dis- 
solve it  on  five  days  notice  and  on  payment  of  the  amount  due  and  a  liqui- 
dated sum.  On  the  death  of  its  president, who  furnished  funds  for  the  work, 
the  company  directed  the  work  suspended,  and  finally  ordered  the  re- 
moval of  all  tools,  etc.  Held,  that  a  finding  of  a  dissolution  of  the 
contract  by  the  company  was  sustained  by  these  facts.  Cuman  v.  Dela- 
ioare  d  Otsego  B.  B.  Co.  (Sup.  Ct.),  923. 

14.  In  an  action  upon  such  contract  evidence  of  conversations  with  the  per- 
son who  furnished  the  funds  is  not  inadmissible  under  §  829  of  the  Code. 
The  company  does  not  hold  through  such  person  within  the  meaning  of 
the  section.    Id, 

See  Corporations,  18,  14;  Estoppel,  2;  Evidence,  7;  Municipal  Cor- 
porations, 13.  14.  21;  New  York  city,  1;  Pleading,  10;  Promise; 
Services,  1;  Specific  Performance,  1;  Stocks,  2,  3. 

CONVERSION. 

1.  In  an  action  brought  to  recover  damages  for  the  conversion  of  a  safe, 
testimony  was  given  that  on  the  occasion  of  an  interview  defendant  had 
admitted  that  he  was  in  possession,  or  control  of  possession,  of  the  safe, 
but  defendant  denied  that  such  admissions  were  made,  as  well  as  the  fact 
of  his  ever  having  possession,  or  control  of  possession,  of  the  safe.  Held, 
that  there  was  not  such  a  ]  reponderance  of  evidence  as  would  Justify  the 
reversal  of  a  judgment  for  defendant  Marvin  Safe  Co,  v.  Foss  (N.  Y,  C. 
P.),  130. 
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2.  Mere  bookkeeping  cannot  constitute  the  crime  of  embezzlement,  but 
there  must  be  a  mbappropriation  of  the  money  and  a  withdrawal  of  the 
same  from  the  use  of  the  person  to  whom  it  belonged.  Panama  B.  B  Co, 
V.  Johfison  (Sup.  Ct.),  882. 

8.  Where  an  employee  of  a  corporation  sells  a  lease  of  its  land  to  which  he 
is  entitled  for  a  larger  sum  than  he  was  to  pay  therefor,  he  is  entitled  ta 
the  premium,  although  the  lease  is  made  directly  to  the  transferee,  and  his 
receipt  and  retention  of  such  premium  will  not  constitute  embezzlement. 
Id, 

4.  In  an  action  for  the  conversion  of  property  alleged  to  have  been  stolen, 
the  alleged  thief  was  the  only  witness  to  sutistantiate  plaintiff  on  the  main 
point.  Held,  that  the  court  did  not  err  in  cautioning  the  jury  as  to  the 
amount  of  credence  to  be  given  to  a  case  supported  by  evidence  of  that 
character.    Steinhart  et  al.  v.  Gi'oss  (Sup.  Ct.),  917. 

5.  In  such  a  case  it  is  entirely  immaterial  whether  the  thief  had  distributed 
the  property  to  other  persons  besides  the  defendant,  and  evidence  on  that 
point  is  properly  excluded.    Id. 

See  Chattel  Mortgage,  1-8. 

CORPORATIONS. 

1.  Plaintiff  sold  eoods  to  one  C.  who  wa^  doing  business  under  the  name 
of  *•  The  South  Publishing  Co."  Seven  months  after  the  last  delivery  of 
goods,  C,  with  others,  incorporated  "  The  South  Publishing  Co."  i/eW, 
tliat  the  defendant  could  not  beheld  liable  as  a  de  facto  corporation  for  the 
goods  so  purchased,  as  prior  to  its  actual  incorporation  there  was  no  use 
of  corporate  franchises,  and  nothing  in  the  nature  of  corporate  proceedings. 
Bradley  Fertilizer  Co,  v.  South  PuS.  Co.  (N.  Y.  C.  P.),  119. 

2.  The  act  of  defendant's  officers  in  receiving  and  retaining  an  account  for 
such  goods  rendered  by  plaintiff  does  not  make  the  defendant  liable  as 
on  an  account  stated,  or  as  a  ratification  of  an  agent's  act,  since  there  could 
have  been  no  account  stated  where  there  had  been  no  prior  transactions 
between  tlie  parties,  and  no  ratification  of  an  act  of  SLgency  which  was 
done  at  a  time  when  there  was  no  principal,  and  consequently  no  agent. 
Id, 

8.  A  subscription  to  the  stock  of  an  incorporated  apartment  association  was 
made  by  a  building  company  upon  the  agreement  that  it  should  be  paid 
by  the  construction  of  an  apartment  house  for  the  association,  which  agree- 
ment was  fulfilled.  A  member  of  the  building  company,  who  had  taken 
mortgages  on  the  land  whereon  the  apartment  house  stood,  to  secure  ad- 
vances, foreclosed  them,  and  realized  a  large  sum.  The  association  be- 
came insolvent,  and  its  property  placed  in  the  hands  of  a  receiver,  who 
began  an  action  against  the  members  of  the  building  company  on  the 
ground  that  the  company  having  been  organized  defectively,  they  were 
copartners,  and  that  the  sum  realized  b^  the  foreclosure  was  a  payment 
back  of  the  sum  paid  on  their  subscription.  Held,  that  the  action  could 
not  be  maintained.     Fov  v.  McComb  et  al,  (Sup.  Ct.),  178. 

4.  A  corporation  is  bound  by  the  representations  of  one  who  is  its  secre- 
tary, treasurer  and  transfer  agent,  with  power  to  countersign  and  issue 
stock,  made  in  answer  to  inquiries  as  to  the  genuineness  of  particular 
stock.  Fifth  Ave,  Bk.  v.  Forty-second  8t.  dt  Grand  St,  Ferry  B  B,  Go, 
(Sup.  Ct.),  879. 

5.  An  objection  that  the  stock  in  question  is  not  one  which  a  state  bank  is 
authorized  to  take  and  become  the  owner  of,  can  only  be  raised  by  the 
stale  authorities.    Id, 

6.  The  complaint  in  an  action  to  dissolve  the  defendant  corporation  stated 
that  it  had  been  formed  for  the  purpose  of  '*  buying  and  selling  milk  at 
wholesale  and  retail,  the  purchase  of  dairies  of  milk,  when  deemed  advis- 
able, and  the  sale  of  the  same  to  milk  dealers; "  that  it  had  done  none  of 
these  things,  and  was  fraudulently  and  unlawfully  incorporated  for  pur- 
poses other  than  those  named  in  the  said  certificate  and  that  it  was  formed 
in  pursuance  of  a  fraudulent,  unlawful  and  corrupt  comb' nation  and 
scheme  on  the  part  of  ninety  dealers  in  milk  to  control  the  market  price 
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of  such  commodity;  that  by  their  by  laws  if  any  stockholder  failed  to 
abide  bv  the  price  fixed  he  forfeited  his  stock;  that  defendant  had  no  cap- 
ital and  had  declared  no  dividend,  and  that  it  existed  solely  as  an  unlaw- 
ful combination  and  conspuracy  to  control  the  price  of  milk;  that  it  had 
done  so  and  had  Unlawfully  employed  agents  for  such  purposes,  etc. 
Ileld,  that  the  complaint  stated  facts  sufficient  to  constitute  a  cause  of 
action  for  dissolution  of  defendant  on  the  ground  that  it  had  never  exer- 
cised its  powers  or  franchises  since  it  was  incorporated  and  that  such  fail- 
ure c)r  non-user  was  wilful  and  without  justification.  Pecple  v.  Milk 
Exchange  (Ct.  App.),  500. 

7.  Plaintiff  having  sued  the  National  Mining  Co.  for  damages,  it  transferred 
all  its  property  and  assets  to  the  31.  Iron  Co.  for  a  nominal  consideration 
and  the  assumption  of  its  debts,  and  the  latter  executed  a  mortgage  to 
defendant  covering  all  its  property.  In  this  creditor's  action  to  set  aside 
the  conveyances,  ueld,  that  such  a  transfer,  which  involves  the  destruc- 
tion of  the  corporation  and  an  abandonment  of  the  purposes  of  the  or^u- 
ization,  is  illegal  as  against  creditors  whose  rights  are  thereby  sacrihced 
and  their  remedies  destroyed.  The  prohibition  of  the  statute  is  not  lim- 
ited to  cases  in  which  payment  of  some  note  or  obligation  has  been  pre- 
viously refused.     Cole  v.  Menantile  Trust  Co,  (Ct.  App.),  512. 

8.  Where  an  action  brought  against  a  corporation  and  individual  defend- 
ants to  recover  profits  realiz^  by  them  from  the  use  of  patents  which 
really  belonged  to  plaintiff  has  been  dismissed  as  to  the  corporation,  the 
only  question  remaining  is  as  to  the  profits  realized  by  the  individual  de- 
fendants, and  a  subpoBna  requiring  the  corporation  to  produce  its  books 
should  be  vacated,  as  the  contents  of  such  books  could  have  no  bearing 
on  the  question,  but  only  show  the  secrets  of  the  corporate  business,  with 
which  the  plaintiff  has  no  concern.    Averell  v.  Barber  et  al,  (Sup.  Ct.),  540. 

9.  The  capital  stock  of  the  relator,  a  domestic  corporation,  was  invested  in 
patents  extending  over  the  United  States  and  other  countries.  It  received 
its  income  from  the  sale  of  licenses  under  its  patents  in  various  cities  and 
villages  in  this  and  other  states.  The  system  adopted  by  it  was  to  pro- 
cure the  formation  of  local  corporations,  and  convey  to  them  the  right  to 
use  its  patents  over  certain  territory,  aod  in  payment  take  the  stock  of 
such  local  corporations.  Held,  that  relator*s  capital  was  employed  in  this 
state  and  liable  to  taxation  unde'r  chap.  642,  Laws  of  1880,  as  amended. 
FBople  ex  rtl.  Bdieon  Elect.  Light  Co,  v.  Wemjie  (Sup.  Ct.),  702. 

10.  The  word  "employed,"  as  used  in  the  statute,  should  be  construed  to 
mean  employed  by  the  relator.    Id, 

11.  The  statute  does  not  mean  invested,  it  means  used,  kept  at  work  or 
busy  by  the  relator.    Id, 

12.  In  a  proceeding  by  certiorari  to  review  the  decbion  of  the  state  compt- 
roller in  assessing  taxes  upon  the  relator,  a  New  Jersey  corporation,  under 
the  corporation  tax  laws,  the  relator  claiming  exemption  upon  the  ground 
that  it  carried  on  a  manufacturing  business  within  this  state,  it  appeared 
that  relator  was  organized  for  the  purpose  of  "manufacturing,  buying  and 
selling  iron,  steel  wire,  wire  rope,"  etc.,  and  stated  in  its  aflldavit  filed 
with  lis  claim  for  exemption,  that  it  manufacture  wire  at  its  Trenton 
factory,  and  shipped  the  same  to  its  New  York  factory,  and  there  mada 
said  raw  material  up  into  ship  rigging,  endless  elevator  chains,  etc  ,  and 
then  fitted  said  wire  ^th  blocks,  pulleys,  and  other  attachments,  and  thus 
converted  it  into  useful  and  complete  articles  for  the  market.  Held,  that 
the  manufacturing  done  by  the  relator  in  New  York  was  colorable  merely, 
and  does  not  come  within  the  exemption  of  the  statute.  People  ex  rel. 
Boebling'i  Sons  Co.  v.  Wemple  (Sup.  Ct.),  70S. 

18.  Plaintiff  brought  an  action  to  recover  a  balance  due  for  constructing  de- 
fendant's railroad  under  a  verbal  contract  made  with  defendant's  presi- 
dent and  general  manager,  and  which  was  afterwards  reduced  to  writing ; 
the  answer  denied  the  making  of  the  contract.  Upon  the  trial  it  appeared 
that,  after  the  making  of  the  contract  with  defendant's  president,  ground 
was  broken  and  the  work  commenced  by  plaintiff  in  tne  presence  of  a 
large  number  of  defendant's  directors,  and  that  its  presioent  then  and 
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there  pointed  him  out  as  the  contractor  who  was  to  build  the  road  ;  that 
defendant  furnished  him  materials  to  use  in  the  work,  made  payments 
thereon,  and  recognized  him  as  a  contractor  by  a  resolution  of  its  directors. 
Held,  that  the  contract  had  been  ratified  by  defendant.  Cunningham  v. 
Mauena  Sp'gi  d  Ft.  Covington  R  R  Co.  (Sup.  Ct.),  728. 

14  In  an  action  against  a  corporation  on  a  contract,  it  cannot  avail  itself  of 
the  defense  of  tutra  tires  where  the  contract  has  been  in  good  faith  fully 
performed  by  the  other  party,  and  it  has  had  the  benefit  of  the 
performance.    Id. 

15.  The  city  court  of  New  York  has  Jurisdiction  of  actions  by  residents  or 
domestic  corporations  against  foreign  corporations  for  every  cause  of  ac- 
tion over  which  it  has  lurisdiction  against  residents  or  domestic  corpora- 
tions. Tills  broad  Jurisdiction  was  not  possessed  under  %  437  of  the  old 
Code,  but  was  acquired  under  §  1780  of  the  new  Code.  Ednd  v.  Society 
for  Savings  (City  Ct.  N.  Y.),  785. 

16.  In  an  action  brought  for  breach  of  a  contract  made  without  this  state 
against  a  foreign  corporation  the  plaintiff  need  not  allege  his  residence.  Id. 

17.  A  complaint  which  sets  forth  in  full  such  contract,  not  under  seal,  and 
alleges  that  the  same  was  made  and  executed  by  defendant  is  good,  even 
though  the  contract  does  not  recite  that  it  is  made  by  defendant  and  is 
simpfy  sign^  "  S.  H.  Mather,  Prest.,"  for  under  such  pleading  it  may  be 
shown  that  the  person  so  signing  is  the  president  of  defendant  and 
executed  the  same  with  the  authority  of  and  for  the  defendant  corpora- 
tion.   Id. 

18.  The  comptroller  has  no  power  under  chap.  463,  Laws  1889»  to  pay  hack 
to  corporations  taxes  when  he  is  of  the  opinion  that  they  were  illegally 
assessed.  The  corporation  is  merely  given  the  benefit  of  having  the  sum 
paid  in  excess  of  what  might  have  been  lawfully  demanded  ap]^ed 
upon  future  taxes,  with  interest  on  such  excess  from  the  time  of  such  pay- 
ment.   PeopU  ex  rel,  Edison  Elee.  lU.  Co.  v.  Wemple  (Ct  App.),  871. 

See  Manufacturing  Companies;  Stocks,  1. 

COSTS. 

1.  In  an  action  for  an  injunction,  where  there  is  no  evidence  of  the  subject 
matter  involved  and  the  amount  claimed  as  damages  was  $1,000  and  there 
was  no  recovery  beyond  costs,  Held,  that  an  extra  allowance  of  $250  is 
erroneous.    Bradley  v.  Walker  (N.  Y.  Supr.  Ct.),  218. 

2.  In  a  case  submitted  under  §  1279  of  the  Code  it  was  stipulated  that  the 
prevailing  party  should  have  costs.  Defendant  recovered  Judgment  and 
asked  for  an  extra  allowance  under  ^  8253  of  the  Code.  Edd,  that  the 
stipulation  as  to  costs  must  be  substituted  for  the  exercise  of  anv  discre- 
tion by  the  court,  and  limited  the  prevailing  party  to  the  taxable  costs. 
rtople  V.  ruchburg  R.  R.  Co.  (Sup.  C^.),  229. 

8.  The  expense  of  taking  the  testimony  of  the  original  plaintiff  during  a 
dangerous  illness,  which  testimony  was  necessary  to  enable  her  ad- 
minfetrator  to  recover,  may  be  allowed  as  a  disbursement  on  taxation  of 
costs.    Pyne  v.  National  JSteamship  Co.  (City  Ct.  N.  Y.),  791. 

4.  Where  the  plaintiff  is  an  infant  whose  guardian  ad  litem  has  not  given 
security  for  costs  and  he  has  not  obtained  leave  to  sue  as  a  poor  person,  the 
defendant  has  a  right  to  require  security  to  be  given.  Murphy  v.  Man- 
hattan  Brasi  Co.  (N.  Y.  Supr.  Ct.),  834. 

6.  An  extra  allowance  cannot  be  granted  in  a  controversy  submitted  to  the 
court  by  agreement  and  which  first  appears  in  the  form  of  an  action  upon 
the  calendar  of  the  general  term.  I^eople  v.  Fitchburg  R.  R.  Co.  {QX. 
App.),  907. 

6.  The  provision  as  to  granting  an  extra  allowance  for  a  difilcult  and  ex- 
traordinary case  was  intended  to  apply  only  to  actions  commenced  in  the 
orcUnary  way  and  in  which  an  answer  or  demurrer  was  interposed.    Id. 

See  Executors,  etc.,  1. 
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COVENANTS. 
See  Deed,  5,  6. 

CRIMINAL  LAW. 

1.  On  a  trial  of  an  indictment  for  grand  larceny  in  obtaining  money  under 
false  pretenses,  where  the  defense  was  misUken  identity,  the  judge,  after 
tlie  usual  charge  that  defendant  was  presumed  innocent  until  the  contrary 
was  proved,  charged  at  request  of  defendant's  counsel  that  proof  of  good 
character  raised  the  question  whether  a  man  who  has  it  is  liltely  to  commit 
tlie  crime  charged,  tgid  in  a  doubtful  case  where  evidence  hangs  even,  that 
character  would  turn  it ;  that  the  jury  must  decide  the  case  on  the  evi- 
dence and  not  upon  speculation  or  the  theory  of  counsel  on  either  side. 
Thereupon  the  district  attorney  asked  tlie  judge  to  charge  that  if  the 
crime  charged  in  the  indictment  had  been  conclusively  proven  to  the  satis- 
faction of  the  jury  beyond  a  reasonable  doubt,  that  in  that  case  any  good 
character  of  the  defense  does  not  avail  him,  and  the  court  so  charged. 
Held,  no  error.    People  v.  Sweeney  (Ct.  App.),  867. 

2.  Taken  altogether  the  charge  plainly  meant  that  if  upon  the  whole  eyi' 
dence,  that  of  good  character  among  the  rest,  the  jury  regard  the  crime 
conclusively  proven  to  their  satisfaction  beyond  a  reasonable  doubt,  then 
the  good  character  furnishes  no  defense  and  can  be  of  no  avail  to 
defendant.    Id, 

See  Abortion;  Arson;  Bottles;  Indictment. 

DAIRY  LAW. 

In  an  action  against  a  patron  of  a  cheese  factory  to  recover  a  penalty  for 
delivering  skimmed  milk,  it  is  no  defense  that  the  cheese-maker,  who  was 
also  treasurer,  and  the  nominal  plaintiff,  but  not  one  of  the  patrons,  con- 
sented to  his  taking  off  cream  for  his  family  use.    Cornwell  v.  Cagwin 


(Slip.  Ct.),  12. 


DAMAGES. 


See   Deed,  6;   Fraud,  2;   Negligence,  19;   Railroad,  22;   Riparl/ln 

Owners,  1,  2. 

DECEDENTS'  ESTATES. 

1.  Defendant's  testatrix  agreed  with  plaintiff  that  if  the  latter  and  his  wife 
should  perform  certain  services  and  plaintiff  would  pay  for  certain  repairs 
on  a  farm,  that  she  would  deed  or  will  the  farm  to  him.  Plaintiff  performed 
on  his  part,  but  testatrix  devised  said  farm  to  others.  Held,  that  a  claim  for 
breach  of  said  contract  was  not  included  in  a  settlement  made  with  tes- 
tatrix shortly  prior  to  her  death,  on  which  a  receipt  in  full  of  all  claims 
to  date  was  given  and  a  lease  of  the  farm  taken  by  plaintiff.  Littell  v. 
EUi9o%  (Sup.  Ct.),  22. 

2.  Such  claim  is  on  unliquidated  one,  and  carries  interest  only  from  the 
date  of  the  referee's  report.    Id» 

8.  A  proceedinj^  under  the  statute  In  relation  to  disputed  claims  against  an 
estate  cannot  be  discontinued  except  upon  payment  of  costs.  Ulossey  v. 
Ayere  (Sup.  Ct.).  58. 

4.  Where  the  decision  of  the  referee  in  favor  of  the  claimant  has  been  set 
aside  by  the  court,  findings  of  the  referee  are  not  available  for  the  pur- 
poses of  a  motion  to  discontinue  without  costs,  as  they  must  be  deemed  to 
have  gone  for  naught  by  reason  of  the  action  of  the  court.    Id, 

5.  On  the  trial  of  an  action  on  a  dispute  1  claim  against  an  estate  upon  a 
note  which  Is  claimed  to  be  a  forgery,  where  the  executor  fails  to  produce 
any  writing  of  his  testator  for  the  purpose  of  comparison,  and  the  verdict 
of  the  iury  Is  hased  upon  a  comparison  with  a  specimen  produced  by  the 
plaintiff,  the  opinion  of  witnesses  on  the  subject  is  of  slight  importance 
and  the  verdict  will  not  be  disturbed  for  errors  in  the  admission  thereof. 
Meyers  v.  Hunt  (Sup.  Ct.),  273. 
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DEED. 


1 .  In  an  action  brought  for  the  purpose  of  having  declared  null  and  Toid 
for  fraud  a  deed  executed  by  the  plaintiff  to  the  defendant,  whereby  he 
conveyed  a  vested  remainder,  it  appeared  that  at  the  time  of  the  transfer 
plaintiff  had  just  passed  his  twenty-first  year,  and  the  only  evidence  of 
fraud  was  that  the  price  paid  was  only  between  one-third  and  one- fifth  of 
the  value  of  the  remainder.  Hdd,  that  relief  should  be  granted  plaintiff, 
although  the  proof  of  fraud  was  not  clear  and  satisfactory,  but  the  deed 
allowed  to  stand  as  security  for  the  sum  paid  by  defendant.  Friedman  v. 
Ilirseh  (Sup.  Ct.),  199. 

2.  The  mere  fact  that  a  grantor  was  ninety-two  years  of  age;  that  he  had 
many  physical  infirmities  due  to  his  advanced  years,  with  the  consequent 
impairment  of  the  mental  faculties,  will  not  justify  setting  a  deed  aside 
because  of  incapacity,  where  the  evidence  shows  that  he  had  such  mental 
capacity  at  the  time  of  the  execution  of  the  deed  that  he  could  collect  in 
his  mind  without  prompting  all  the  elements  of  the  transaction  and  retain 
them  for  a  sufficient  length  of  time  to  perceive  their  obvious  relations  to 
each  other  and  to  form  a  rational  Judgment  in  regard  to  them.    Paine  v. 

/    ilWnc/i  (Ct.  App.),  808. 

8.  A  layman  cannot  properly  give  an  opinion  as  to  the  mental  capacity  of 
a  grantor,  or  as  to  whether  he  was  rational  or  irrational,  even  when  such 
opinion  may  be  based  upon  specific  acts  and  conversations  and  his  personal 
observations.  He  may  state  the  acts  and  conversations  of  which  he  had 
personal  knowledge  and  then  be  permitted  to  say  whether  in  his  judgment 
such  acts  and  conversations  were  rational  or  irrational  or  were  those  of  a 
rational  or  irrational  person.    Id. 

4.  A  power  of  attorney  authorizing  the  attorney  to  grant,  bargain,  sell,  ex- 
change, demise  and  lease  for  such  prices  or  rents  and  on  such  terms  as  to 
him  may  seem  meet,  is  a  general  and  unrestricted  one,  and  under  it  the 
attorney  may  deal  with  the  property  as  his  principal  himself  couM  have 
done,  and  where  he  conveys  it  by  a  deed  expressing  a  consideration  good 
between  the  principal  and  the  attorney,  and  good  to  the  extent  of  convey- 
ing title  to  the  grantee,  a  subsequent  purchaser  cannot  show  that  the  con- 
veyance was  made  without  an  actual  consideration  being  paid.  Van 
Zandt  V.  Furlong  (Sup.  Ct.),  884. 

5.  An  owner  of  a  block  conveyed  lots  to  several  grantees,  with  a  covenant 
in  each  deed  that  neither  the  grantee  nor  his  assigns  would  erect  or  permit 
a  tenement-house  on  the  land  conveyed,  and  it  was  agreed  that  this  cove- 
nant should  run  with  the  Innd.  In  an  action  by  one  lot  owner  against 
another  for  an  injunction  to  prevent  the  violation  of  the  covenant,  Held, 
that  as  the  neighborhood  was  made  up  of  tenement-houses  and  similar 
structures,  the  trial  co  irt  properly  withheld  a  permanent  injunction,  and 
confined  plaintiff's  relief  to  damages.    Amerman  v.  JJenne  (Ct.  App.),  567. 

6.  Defendant's  building  was  in  process  of  construction  when  this  action 
w^as  brought,  and  at  the  time  of  trial  completed,  but  only  partially  occu- 
pied. Held,  that  it  was  a  case  for  damages  for  the  permanent  injury  sus- 
tained.   Id. 

7.  A  deed  des'^ribed  lands  as  bounded  by  a  line  running  to  a  point  on  tho 
shore  of  Long  Island  Sound,  '*  thence  running  along  said  shore  and  Sound 
as  the  same  bend  and  turn  easterly  and  then  southerly  to  their  intersection 
with,  etc."  The  first  course,  if  run  from  the  fixed  starting  point  in 
obedience  to  the  distance  given,  extended  to  low  water  mark,  and  in  order 
to  make  out  the  quantity  of  land  named  in  the  deed  the  strip  between  high 
and  low  water  mark  had  to  be  included.  Hdd,  that  the  deed  in- 
cluded said  strip  of  land  lying  between  high  and  low  water  mark.  OakeM 
V.  De  Lancey  (Ct.  App.),  686. 

8.  T.  beine  the  owner  of  certain  premises,  in  1871  conveyed  them  by  deed, 
and  took  back  an  agreement  stating  that  the  conveyance  was  to  be  made 
as  a  security  for  a  loan  for  a  term  not  exceeding  one  year;  that  if  the  loan 
was  repaid  within  the  year  the  grahtees  would  reconvey;  if  not,  the  deed 
was  to  be  absolute,  which  agreement  was  never  recorded.  The  loan  was 
not  repaid,  and  at  the  end  of  the  year  the  grantor  surrendered  tlie  premises. 


Digitized  by  VjOOQ IC 


DEED — DIVORCE.  •    957 

and  the  same  were  afterwards  sold  to  defendant.  In  an  action  by  judg- 
ment creditors  of  T.,  Held,  that  the  deeds  were  intended  as  mortgages, 
and  the  trial  court  erred  in  refusing  plaintiff's  request  to  so  find,  and  that 
the  title  did  not  pass  to  the  grantees,  but  remained  in  T.  Macauley  v. 
Smith  et  at.  (Ct.  App.),  847. 

9.  This  defendant,  in  order  to  maintain  the  defense  that  it  is  a  bona  fide 
purchaser  without  notice  of  plaintiff's  rights,  must  have  paid  all  the  pur- 
chase money,  but  is  entitled  to  protection  to  the  extent  of  the  payment 
made.    Id, 

See  Estoppel,  1. 

DEFAULT. 

A  judgment  by  default  will  not  be  opened  on  the  ground  of  partial  pay- 
ment upon  an  affidavit  showing  the  giving  of  a  note  for  one-half  of  that  m 
suit.  If  given,  this  would  not  have  been  a  payment.  TaUman  v.  Sprague 
(N.  y.  Supr.  Ct.),  833. 

See  Service. 

DEPOSITIONS. 
See  Dower,  8. 

DISCONTINUANCE. 
See  Decedents*  Estates,  8, 4 

DIVORCE. 

1.  In  an  action  for  divorce  the  only  evidence  tending  to  establish  the 
charge  of  adulteiy,  other  than  that  an  unmarried  woman  was  housekeeper  ^ 
for  defendant,  who  was  living  apart  from  his  wife,  was  the  testimony  of 
four  men  who  gained  access  to  defendant's  apartments  on  frivolous  pre- 
texts. Their  testimony,  so  far  it  tended  to  show  illicit  relations  between 
defendant  and  the  woman,  was  denied  by  him  and  the  woman.  The  men 
testified  that  their  visits  had  no  reference  to  an  action  for  divorce;  that 
they  did  not  know  one  was  contemplated,  and  that  they  went  there  for  the 
purposes  mentioned.  Held,  that  if  the  referee  was  convinced  that  their 
testimony  in  that  respect  was  false,  he  had  a  right  to  reject  their  whole 
testimony  as  unworthy  of  credit,  and  that  his  finding  that  the  fact  of 
adultery  was  not  proved  was  amply  justified.   Welke  v.  M^lke  (Sup.  Ct.),  21. 

2.  In  an  action  for  absolute  divorce,  defendant  made  default  and  an  order 
of  reference  to  take  pruof  and  report  was  obtained  by  plaintiff.  Before  the 
hearing  defendant  moved  to  open  the  default  and  vacate  the  order  of  ref- 
erence. Plaintiff  opposed  the  motion,  and  an  order  was  made  opening 
the  default  on  payment  of  costs,  but  allowing  the  order  of  reference  to 
stand  as  if  made  after  issue  ioined.  A  trial  was  then  had  before  the  refe- 
ree, who  found  in  favor  of  the  defendant.  Upon  a  motion  to  confirm  the 
referee's  report.  Held,  that  while  a  person  charged  with  adultery  has  a 
right  to  demand  a  jury  trial,  or  a  trial  in  open  court,  tliat  proyision  like 
all  others  may  be  waived.     Chase  v.  Chase  (Sup.  Ct.),  766. 

8.  A  party  to  a  divorce  action  may  not  lie  by,  taking  the  chances  of  a 
favorable  decision  before  a  forum  in  which  he  acquiesces;  and  tlien,  when 
an  adverse  result  comes,  seek  to  defeat  that  result,  unless  the  proceedings 
are  absolutely  void.    Id. 

4.  The  evidence  of  circumstances  may  be  wholly  and  entirely  sufficient 
to  prove  adultery.    Id. 

5.  Where  the  plaintiff  is  a  resident  of  th's  state  and  was  a  resident  when 
the  offense  was  committed  and  the  action  commenced,  and  the  marriage 
was  solemniz<.*d  in  this  state,  the  cour  s  of  this  state  have  jtirisdiction  of 
an  action  for  divorce,  irrespective  of  the  residence  of  the  defendant  or  the 
service  of  process  upon  him  in  this  state.  Service  by  publication  when  he 
is  a  non-resident  is  sufiicient.     Scragg  v.  Scragg  (Sup.  Ct.),  845. 

6.  Where  the  defendant  admits  that  he  is  receiving  twenty-five  dollars  per 
week,  an  allowance  of  ten  dollars  per  week  for  the  support  of  his  wife 
and  three  children  is  not  excessive.     Id. 

See  DowEU,  1,  8. 
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DOWER. 


1.  The  fact  that  by  the  statute  of  a  foreign  state  a  wife  who  has  been 
divorced  from  her  husband  by  the  ludgment  of  the  courts  of  that  state  on 
the  ground  of  her  abandonment  of  her  husband  forfeits  her  right  to  dower 
in  the  lands  of  her  husband  within  that  state  does  not  deprive  her  of  her 
right  to  dower  in  lands  of  her' husband  within  this  state.  Van  Clettfy, 
Bums  (Ct.  App.),  98. 

2.  Under  what  circumstances  an  interest  in  land  within  this  state  shall  be 
allowed  a  wife  by  way  of  dower  is  a  question  of  policy  which  the  state 
alone  has  power  to  decide,  and  no  judgment  of  a  foreign  tribunal  in  and  of 
itself  can  m  anywise  affect  that  question.    Id, 

8.  In  an  action  brought  for  the  recovery  of  dower,  defendant,  before  an- 
swer, applied  for  an  order  to  examine  plaintiff,  upon  an  affidavit  in  which 
the  defense  is  stated  to  be  a  denial  that  plaintiff  is  the  widow  of  the  de- 
ceased, and  which  further  alleged,  on  information  and  belief,  that  ^e  was 
his  mistress,  but  claimed  that  a  marriage  contract  in  writing  had  been  en- 
tered into  in  presence  of  witnesses;  that  deceased  and  plaintiff  were  natives 
of  Cuba,  and  that  it  was  a  very  common  provision  in  marriage  contracts 
there  that  in  consideration  of  a  present  settlement  all  future  claim  upon  the 
husband's  estate  shall  be  released.  Beld,  that  defendant  did  not  need 
the  examination  to  frame  his  answer;  that  it  was  apparently  wanted  to 
find  out  whether  he  had  any  defense  to  plaintiff's  claims,  and,  therefore, 
should  be  denied.     Oovin  v.  De  Miranda  et  al,  (Sup.  Ct.),  886. 

DURESS. 

Plaintiffs  were  members  of  the  Coffee  Exchange,  the  by-laws  of  which 
provided  that  a  member  who  fails  to  comply  with  his  contracts  or  is  insol- 
vent should  be  suspended  until  he  had  setiled  with  all  his  creditors,  and  that 
his  insolvency  should  be  announced  and  notice  thereof  i)osted.  Defendants 
refused  to  accept  a  tender  of  goods  on  the  ground  that  plaintiffs  bad 
failed  to  comply  with  some  of  the  rules  under  which  the  contiactwas 
made,  and  the  matter  was  referred  to  the  board  of  managers,  which  de- 
cided that  plaintiffs  were  in  default  and  should  settle  on  certain  terms. 
Plaintiffs  were  not  insolvent.  Held,  that  the  board  had  no  jurisdiction  to 
act  in  the  matter  or  to  enforce  their  decision,  and  that  moneys  paid  by 
plaintiffs  in  pursuance  thereof  could  not  be  held  to  have  been  paid  under 
coercion.    Satoyer  et  al,  v.  Oruntr  et  al,  (N.  Y.  Supr.  Ct.),  208. 

EASEMENT. 

1.  Where  the  owner  of  two  parcels  of  land  conveys  one  by  an  absolute  and 
unqualified  deed,  an  easement  will  be  implied  in  favor  of  the  kmd  retained 
by  the  grantor,  and  against  the  land  conveyed  to  his  grantee,  only  in  case 
the  burden  is  apparent,  continuous  and  strictly  necessary  for  the  enjoy- 
ment of  the  former.     WeUs  v.  Qarbutt  (Ct.  App.),  592. 

2.  Prior  to  July  1,  1856,  the  father  of  defendant  had  owned  lots  87  and  43 
and  had  acquired  the  right  from  the  owner  of  88  to  overflow  his  lot  by  a 
dam  erected  on  48.  On  that  day  he  gave  a  mortgage  upon  41  acres  of  lot 
87,  without  reserving  the  right  to  flow  any  pan  of  the  lands  mortgaged. 
In  1858  the  mortgagor  conveyed  lot  87  to  defendant  subject  to  the  mort- 
gage, and  also  conveyed  the  mill  property  on  48.  In  18i38,  the  mortgage 
being  foreclosed,  plaintiff  bought  it  in,  no  right  being  reserved  by  the  judg- 
ment or  deed  to  defendant  to  flow  back  on  the  mortgaged  premises.  It 
was  not  found  by  the  trial  court  that  there  was  any  apparent  overflow  at 
the  time  when  the  mortgage  or  the  deed  was  given,  or  that  the  mortgagee 
or  the  grantee  had  any  notice  of  the  facts  when  either  instrument  was  ac- 
cepted, both  being  given  at  a  season  when  the  water  was  low,  nor  did  it 
appear  that  the  water-power  of  defendant  would  be  materially  diminished 
if  he  wr  re  not  permitted  to  overflow  the  land  in  question.  Hdd^  that  upon 
the  facts  as  found  it  would  be  unreasonable  to  hold  that  the  mortgagor 
intended  to  reserve  any  right  in  the  nature  of  an  easement  over  the  mort- 
gaged premises,  or  that  the  mortgagee  understood  when  he  accepted  the 
security  that  it  was  cut  down  in  extent  and  reduced  in  value  by  the  fiction 
of  an  implied  reservation.    Id. 
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EJECTMENT. 

1.  In  an  action  of  ejectment  between  adjoining  owners,  it  appeared  that 
plaintiff's  grantor  had  previously  held  a  mortgage  which  covered  the  strip 
in  question,  which  he  released  tberefrom,  and  that  the  subsequent  deeds 
of  the  mortgagor  under  which  plaintiff  claims  did  not  embrace  the  dis- 
puted strip,  but  the  description  in  the  deeds  under  which  defendant  claims 
were  sufficient  to  support  a  tiuding  that  the  change  made  bv  the  release 
entered  into  the  description  of  her  lot.  Held,  that  a  dismissal  of  the  com- 
plaint was  proper.     Murray  v.  MvtU/y  et  al,  (Sup.  Ct.),  744. 

2.  Plaintiffs'  predecessor  in  title  purchased  a  salt  meadow  lot  on  Couey 
Islan  I,  in  pursuance  of  a  survey  iu  a  chancery  proceeding  for  partition, 
it  being  deJscribed  by  courses  and  distances.  In  tliis  action  in  ejectment, 
plaintiffs' evidence  was  solely  documeutary,  Cimsisiing  of  the  judgment 
roll  in  partition  and  the  subsequent  deeds.  UeUl,  that  while  these  were 
admissible  in  evidence,  without  proof  of  contemporaneous  passession  of 
the  land  by  the  parties  to  tlie  judgment  and  deed,  yet  they  are  not  suffi- 
cient evidence  of  title  of  one  who  claims  under  them  through  mesne 
conveyances  to  recover  in  ejectment,  witliout  showing  some  subsequent 
or  m  Kiern  possession  by  the  parties  who  have  received  later  deeds  which 
go  to  make  up  the  pla  ntiffs'  chain  of  title.  QreenleafY.  Brooklyn,  F.  <fc 
a  L  R  R,  Co.  et  al.  (Ct.  App.),  763. 

8.  The  description  of  the  premises  in  controversy  in  a  complaint  in  eject- 
ment was  as  follows :  *' Commencing  at  a  point  in  the  easterly  line  of 
said  premises,  three  and  one-eighth  inches  southerly  from  the  northerly 
line  of  said  premises,  and  runnmg  thence  westerlv  to  a  point  distant  one 
and  one-eighth  inches  southerly  from  a  point  in  tte  said  northerly  line  of 
said  premises,  distant  nineteen  feet  westerly  frpm  the  easterly  line  there- 
of." Held,  that  this  was  the  description  or  nothing  but  a  straight  line  ; 
that  there  was  nothing  to  make  more  definite  and  certain,  and  that  a  de* 
murrer  was  proper.    Bowland  v.  Miller  et  al.  (N.  Y.  Supr.  Ct.),  826. 

ELECTIONS. 

1.  The  court  has  no  authority  to  direct  the  return  of  ballots  to  the  inspect- 
ors in  order  that  they  may  make  a  recount,  or  to  direct  the  ballots  to  be 
brought  into  court  for  that  purpose.  People  ex  rel,  Blodgett  v.  Board  of 
CanvasserB  (Sup.  Ct.),  78d. 

2.  The  remedy  for  frauds  or  mistakes  other  than  clerical  is  by  proper  pro- 
ceedings in  court  or  before  the  board  or  body  to  membership  in  which  the 
person  affgrieved  is  a  candidate,  where  that  board  or  body  has  the  power 
conferred  upon  it  to  determine  the  qualification  and  election  of  its  own 
members.    Id. 

EMBEZZLEMENT. 

See  Conversion,  2,  8. 

EMINENT  DOMAIN. 

1.  The  provisions  of  the  Consolidation  Act  in  relation  to  street  openings 
are  constitutional,  because  they  relate  to  the  exercise  of  the  power  of  emi- 
nent domain,  which  implies  thu  private  property  shall  not  be  taken 
•'without  just  compensation."    Forsterv.  Scott  (N.  Y.  Supr.  Ct.),  212. 

2.  The  mere  filing  of  the  map  in  street  opening  proceedings  creates  no  lien 
or  incumbrance  upon  the  owner's  title.    Id 

3.  By  acquiescence,  going  on  with  the  proceedings  and  taki  ^g  the  chances 
of  a  satisfactory  valuation  of  his  property,  a  party  waives  an  objection  to 
the  validity  of  the  proceedings  which  he  might  have  and  should  have 
made  at  the  time  of  the  appointment  of  the  commissioners.  Matter  of 
Lexington  Ave.  (Sup.  Ct.),  887. 

4.  It  is  no  objection  to  the  regularity  of  the  proceedinc:  that  the  commis- 
sioners did  not  take  the  oath  in  the  precise  language  oif  the  statute,  so  long 
as  that  taken  by  them  embraced  the  substance  thereof.    Id. 

5.  An  award  was  made  in  street  opcnine  proceedings  under  chap.  559, 
Laws  1671,  to  the  owner  of  land,  but  for  many  years  it  was  uncertain 
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whether  the  improyement  would  be  carried  out.  In  the  meantime  the 
property  was  mortgaged,  the  mortgage  foreclosed  and  the  premises  sold 
thereunder.  Held,  that  the  transfer  of  the  title  to  the  land  conveyed  the 
claim  for  damages  against  the  city.  EngUhardt  et  al,  v.  City  of  Brooklyn 
(City  Ct.  B'klyn),  471. 

6.  Where  the  court,  as  matter  of  favor,  opens  the  default  of  a  property 
owner  who  failed  to  appear  before  the  commissioners  and  sends  back  tLe 
report  for  further  hearing,  it  may  properly  impose  as  a  condition  of  grant- 
ing the  order  that  the  costs  of  the  former  hearing  shall  be  paid  by  the 
party  m  default.    MatUr  of  BrowneU  St.  (Sup.  Ct.),  485. 

7.  Where  it  is  shown  tliat  the  original  commissioners  were  appointed  on 
the  application  of  the  persons  liable  to  assessment,  the  selection  of  new 
commissioners  on  sending  back  the  report  for  rehearing  is  a  wise  exercise 
of  discretion.    Id. 

8.  There  is  no  presumption  that  by  taking  away  a  portion  of  a  building  it 
can  derive  any  benefit  therefrom,  and  thai  it  will  be  more  valuable  as  a 
building  after  it  has  been  mutilated  than  it  was  before.  Matter  of  Lexing- 
ton Ave.  (Sup.  Ct.),  582. 

9.  Where  a  portion  of  a  building  has  been  taken  the  proper  measure  of 
damage  to  the  building  is  the  difference  between  the  value  of  the  building 
as  it  stood  before,  and  what  would  be  the  value  of  the  remaining  portion 
after  the  improvement  had  been  consummated.    Id. 

10.  It  is  proper  for  the  commissioners  to  fix  the  valuation  of  the  property 
as  of  the  date  of  their  report.  It  is  impossible  for  them  to  ascertain  what 
it  will  l^  at  the  time  the  report  is  finally  confirmed.    Id. 

11.  A  report  of  commissioners  and  order  confirming  the  same  was  opened 
on  application  of  a  properly  owner  who  failed  to  appear  before  the  com- 
missioners by  mistake,  on  condition  that  she  stipulate  to  claim  only  the 
value  of  the  land  as  It  existed  at  the  time  of  the  original  assessment. 
Held,  that  she  was  estopped  by  such  stipulation  from  clamiing  interest  on 
the  award  made  at  the  rehearing.    Matter  of  l8Ut  ist.  (Sup.  QX.\  534. 

12.  Where  a  property  owner  dies  after  receiving  notice  of  motion  to  con- 
firm the  report  of  the  commissioners  and  failure  to  appear  at  the  hearing 
which  was  adjourned,  his  executors  are  not  entitled  to  notice  or  to  be 
made  parties  to  the  proceedings.    Matter  of  Lexington  Ave.  (Sup.  Ct.),  588. 

18.  A  petition  upon  an  appl'cation  by  a  railroad  to  have  commissioners 
appointed  to  appraise  property  to  be  taken  by  condemnation,  which  com- 
plies literally  with  subdivision  7  of  §  8860  of  the  Code,  without  stating 
specific  facts,  is  sufficient  to  confer  Jurisdiction  upon  the  court  to 
proceed  with  the  matter  and  enter  final  'judgment.  BoehesUr  B.  Co.  v. 
BMneon  (Ct.  App.),  872.  •  , 

14.  In  a  proceeding  by  a  water  company  to  acquire  water  rights,  the  sol- 
vency or  Insolvency  of  the  petitioner  is  immaterial,  as  the  Taw  has  pro- 
vided a  sufficient  remedy  for  the  property  owner  before  his  rights  can 
be  invaded,  and  evidence  In  relation  thereto  Is  inadmissible.  Matter  of 
PiDcantieo  Water  Works  Co.  v.  Brombaeher^s  Sons  (Sup.  Ct.),  «25. 

15.  The  maps  to  be  filed  are  only  required  to  indicate  Uie  land  or  rights  to 
be  taken,  and  need  not  show  the  location  of  the  petitioner's  works.    Id.    - 

EQUITY. 
See  Trial,  6,  7. 

ESTOPPEL. 

1.  Defendant,  for  the  purpose  of  inducing  plaintiflf,  his  sister,  to  unite  with 
their  sisters  In  dividing  by  quit-claim  deeos  their  deceased  parents'  prop- 
erty, fraudulently  represented  to  her  that  their  mother  had  died  seized  of 
the  homestead  farm,  and  the  personal  property  thereon,  when  In  fact  he 
held  an  unrecorded  deed  to  him  of  the  same,  and  that  If  the  proposed 
deeds  were  executed  she  would  become  owner  of  one-third  the  homestead 
and  one-fourth  the  personal  property ;  whereupon  plaintiff  united  In  the 
deeds.    Held,  that  defendant  was  estopped  from  asserting,  as  a^nst 
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plaintiff,  any  title  in  himself,  under  tlie  dted  from  his  mother,  to  the  one- 
third  interest  in  the  homestead  and  the  one-fourth  interest  in  the  personal 
property,  and  that  he  convey  to  her  such  undivided  interest  by  deed. 
Center  v.  Weed  (Sup.  Ct.),  463. 

2.  An  agreement  to  work  land  on  shares  contained  the  following :  "  The 
first  party  (.he  defendant),  is  to  occupy  the  upper  house,  and  is  to  have  the 
use  of  the  earden,  and  also  his  firewood  for  one  year  of  such  timber  as  is 
down,  dead,  or  decaying."  In  sumnmry  proceedings  to  remove  the  tenant, 
the  answer  alleged  that  defendant  owned  the  house  and  garden  above 
mentioned,  claiming  an  oral  transfer  of  the  same  to  him  by  liis  fatlier. 
Held,  that  defendant  was  not  estopped  from  asserting  hii  title  by  his 
entering  into  said  agreement,  as  the  conventional  relation  of  landlord  and 
tenant  did  not  exist.    Hoffman  v.  Hoffman,  (Sup.  Ct.),  660. 

8.  In  such  case  defendant's  wife  was  allowed  to  testify  as  to  a  conversation 
heard  between  the  defendant  and  his  father,  in  reference  to  the  property  in 
question,  in  which  she  took  no  part,  and  also  as  to  the  original  transaction 
between  her  husband  and  his  father.  Held,  incompetent  under  §  829  of 
the  Code,  and  its  admission  sufficient  error  to  cause  the  reversal  of  a  judg- 
ment for  defendant.    Id, 

See  Attorneys,  2;  Bills,  etc.,  18;  Evidence.  5;  Lien,  2;  Municipal 
Corporations,  5;  Partnership,  10;  Warehousemen,  1. 

EVIDENCE. 

1.  An  objection  to  a  question  put  to  a  witness  on  cross-examination  with  a 
view  to  showing  hostile  feelings  is  properly  sustained  where  the  question 
embraces  other  matters  not  admissible.     Corntoell  v.  Cagwin  (Sup.  Ct.),  12. 

2.  During  the  trial  of  an  action,  but  before  any  testimony  was  taken,  the 
defendant  admitted  that  a  certain  letter  was  sent  by  him  to  the  plaintiff. 
Later  defendant  was  permitted  to  state  that  he  did  not  write  the  letter 
and  never  saw  it,  and  to  detail  the  circumstances  uuder  which  it  was  wric- 
ten,  in  order  to  explain  and  rebut  the  presumption  arising  from  the 
fact  that  he  had  sent  it.  Held,  that  it  was  not  error  to  receive  the  testi- 
mony, although  it  involved  a  statement  by  the  witness  of  what  was  said 
to  a  third  person  at  the  time,  who  was  a  friend  of  the  plaintiff  and  was 
acting  for  the  defendant.     Weinberg  v.  Kram  (N.  Y.  C.  P.),  126. 

8.  Upon  the  trial  of  a  partition  suit,  where  the  issue  was  the  validity  of  a 
will,  the  court  excluded  the  testimony  of  the  husband  of  one  of  thp 
devisees  mmed  in  the  will,  on  the  ground  that  the  witness  was  interested 
in  the  will.    Held,  error.    Bowen  v.  Svoeeney  et  nl.  (Sup.  Ct.),  182. 

4.  Statements  and  admissions  in  any  pleading  properly  before  the  court  arc 
evidence  for  all  the  purposes  of  the  trial,  and  it  is  not  necessary  that  they 
should  be  formally  read  in  evidence  to  authorize  the  admissions  made  in 
them  to  be  considered  by  the  court.    Smith  v.  Pelott  et  al.  (Sup.  Ct.),  242. 

5.  A  defendant  Is  not  estopped  from  claiming  that  the  referee  erred  in  ex- 
cluding evidence  offered  under  a  general  denial,  because  on  the  trial  he 
obtaineid  an  adjournment  in  order  to  procure  from  tlie  special  term  an 
order  to  amend  his  answer  and  set  up  such  facts  as  a  separate  defense, 
and  having  procured  the  order,  appealed  before  the  referee  and  proceeded 
to  trial  under  his  general  denial.     Follmer  v.  Frommec  (6up.  Ct.;,  353. 

6.  Plaintiff  after  notice  to  produce  a  letter  which  he  testified  he  had  deliv- 
ered or  mailed  to  defendant  modifying  a  contract,  offered  in  evidence  a 
letter  press  copy  of  said  letter,  which  defendant  denied  having  received. 
Held,  that  it  was  not  error  to  refuse  to  strike  out  said  copy,  and  that  under 
the  evidence  it  was  for  the  jury  to  determine  whether  defendant  ever 
received  the  letter.    Boyer  v.  Hhinehart  (City  Ct.  B'klyn),  870. 

7.  In  an  action  for  services  in  erecting  an  ice  machine,  evidence  tending  to 
show  that  machines  of  the  same  nature  made  by  plaintiff  for  other  persons 
were  failures  is  not  admissible  unless  it  be  shown  that  they  were  of  the 
same  capacity,  size  and  design  and  exactly  similar  to  the  one  in  question. 

'  St.  Kep.,  Vol.  XLTV.        121 
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8.  An  expert  witness  cannot  be  allowed  to  read  from  Lis  own  published 
works  to  support  his  own  testimony.    Mix  v.  Staples  (Sup.  Ct.),  899. 

9.  A  mere  declaration  of  a  deceased  person  that  he  had  perpe.  rated  a 
fraud,  unsupported  by  direct  evidence,  is  not  competent  to  establish  the 
fact  of  fraud,  so  as  to  avoid  for  fraud  in  its  inception  a  written  obligation 
sued  upon  by  his  personal  representatives.  Hard  et  al.  v.  AdiUy  tt  al. 
(Sup.  Ct.).  792. 

10.  The  declaration  of  a  deceased  party  to  a  written  instrument,  made  to  a 
third  person  prior  to  the  execution  of  the  instrument,  and  offend  to  be 
proved  at  the  trial  for  the  purpose  of  impeaching  and  annulli*  g  th- 1  in- 
strument for  the  fraud  of  tlie  deceased,  but  which  was  not  communicated 
to  the  other  parties,  is  but  hearsay  evidence,  and  when  statding  alone  is 
incompetent  to  destroy  the  validity  of  the  writing.    Jd. 

11.  Where  two  or  more  persons  consult  an  attorney  for  their  mutual  benefit, 
the  conversation  between  them  in  his  presence  is  not  a  privileged  com- 
munication under  §  835  of  the  Code.    Ja. 

See  Appeal,  2:  Bonds;  Deed.  8;  Estoppel.  8;  Executors,  etc.,  C-8; 
Indemnity.  8;  Injunction.  2;  Master  and  Servant.  7;  MoirrGAOE, 
9;  Negligence.  13.  14;  Pleading,  2;  Railroad.  89,  40;  Riparian 
Owners,  2;  Witness. 

EXCISE. 

1.  The  board  of  excise  are  bound  to  receive  a  complaint  against  a  person 
for  Tiolatine  his  license,  and  entertain  it,  and  to  siunmon  the  )  erson 
licensed,  and  if  they  become  satisfied  of  a  violation  of  the  law  by  the  per- 
son summoned,  they  are  bound  to  revoke,  cancel  and  annul  his  license. 
They  are  bound  to  make  a  determination,  and  if  they  do  not  make  ii.  they 
violate  the  duty  imposed  upon  them  by  law,  and  are  liable  to  indictment. 
People  V.  Meakim  et  al,  (Ct.  App.),  748. 

2.  The  provision  of  §  109  of  tlie  Laws  of  1882.  chap.  410,  that  the  commis- 
sioner of  excise  shall  '*  be  remove:!  for  any  neglect  or  malfeasance  iii «  ftite 
in  the  same  manner  as  provided  by  law  for  the  removal  of  sheriffs."  is  not 
a  provision  for  m  punishment  within  the  meaning  of  §  117  of  the  Penal 
Code,  but  merely  for  a  removal  from  office.    Id. 

8.  The  remedy  provided  in  §  2090.  Code  Civ.  Pro.,  providing  for  a  civil 
proceeding  for  a  refusal  or  neglect  to  perform  a  public  dutv  imposed  on  a 
public  officer,  is  no  bar  to  an  indictment  under  §  117  of  the  Penal  Code.   Id. 

EXECUTION. 
See  Pleading,  14,  15. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  an  action  is  brought  against  an  executor  upon  a  disputed  claim ^ 
and  the  referee  reports  in  favor  of  plaintiff,  though  the  award  is  but  one- 
tenth  of  the  amount  claimed,  the  plaintiff  is  entitled  to  costs  if  it  appeara 
that  the  executor  refused  to  refer  the  claim  as  prescribed  by  law.  A.  IHs 
v.  DueOer  (Sup.  Ct.),  228. 

2.  Tlie  power  to  apportion  commissions  under  §  2736  of  the  Code  docs  not 
include  the  power  to  totally  abate  any  executor's  compensation,  except, 

Cibly ,  in  the  case  of  misconduct  resulting  in  loss,  or  where  the  estate  is 
than  $100,000.     Matter  of  Kenworthy  (Sup.  Ct.),  275. 

8.  Where  the  estate  exceeds  $100,000,  and  there  are  but  three  executors, 
each  is  entitled  to  full  commissions,  based  on  the  whole  estate,  irrespective 
of  which  executor  actually  handled  it.    Id, 

4.  The  validity  of  a  tax  against  the  estate  cannot  be  determined  on  an  ac- 
counting by  the  executors,  and  the  same  should  not  be  charged  against  the 
shares  of  those  interested  in  the  estate,  but  the  amount  thereof  should  be 
retained  until  its  validity  is  determined.    Id. 

5.  Where  services  are  performed  by  an  accountant  upon  the  books  of  aa 
estate  at  the  direct  request  of  an  executor,  the  latter  will  be  personally 
liable  therefor.    Douglass  v.  Leonard  (N.  Y.  C.  P.),  298. 
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6.  In  an  action  brought  to  recover  for  such  services  against  one  executor, 
plaintiff  testified  that  his  instructions  concerning  the  matter  were  received 
from  defendant  and  a  co-executor.  Held,ihfit  letters  tending  to  show  that  the 
]atter*8  instructions  were  authorized  by  defendant  were  properly  admitted 
in  evidence.    Id, 

7.  Defendant  was  asked  on  his  direct  .examination:  "Mr.  D.  has  testified 
that  in  July,  1885,  you  requested  him  to  write  up  the  accounts  of  this 
estate  for  you.  Is  that  true?"  And  the  question  was  excluded  as  lead- 
mg.  Hdd,  error,  as  the  question  did  not  involve  any  suggestion  of  either 
an  aflJrmaiive  or  negative  answer.    Id, 

8.  A  witness  for  the  defense  was  asked  why  he  had  not  made  use  of  the 
accounts  prepar^  by  plaintiff,  in  the  preparation  of  tliose  subsequently 
presented  by  the  witness  to  the  surrogate's  court.  Held,  objectionable,  as 
calling  for  the  conclusion  and  opinion  of  the  witness.    Id. 

9.  Before  the  surrogate  can  make  a  decree  under  §  2769  of  the  Code  for  the 
sale  of  the  real  estate,  the  petitioner  must  establish  that  all  the  personal 
property  of  the  decedent  which  could  have  been  applied  to  the  payment  of 
the  decedent's  debts  and  funeral  expenses  has  been  so  applied.  Matter  (ff 
Kingsland  v.  Murray  (Ct.  App.),  615. 

10.  An  answer  to  a  petition  for  payment  of  a  claim  which  states  that  the 
claim  has  been  the  subject  of  dispute  and  discussion,  that  the  items  have 
been  demanded  so  that  it  could  be  specifically  rejected,  that  it  was  founded 
on  the  alleged  fraud  of  deceased  in  the  sale  of  property  five  years  before, 
and  upon  information  and  belief  denies  its  validity  and  legality,  is  sufiil- 
ciently  broad  to  divest  the  surrogate  of  jurisdiction  under  §  2718  of  the 
Code,  especially  where  no  objection  to  its  form  U  made  on  the  hearing. 
MaUer  of  Fa,rgo  (Sup.  Ct.),  812 

See  Appeal,  6;  Costtuact,  8^  Decedent's  Estates,  Monet  ELad;  Part- 

NEUiiHIP,  ^ 

FALSE  REPRESENTATIONS.  . 

* 

1.  It  is  no  defense  to  an  action  for  damages  sustained  through  false  repre- 
sentations, by  which  plaintiff  was  induced  to  part  with  her  money,  that 
the  representations  were  not  made  to  the  plaintiff  in  person,  but  were 
made  to  her  agent,  so  long  as  they  induced  the  payment  of  the  money. 
CuUiford  v.  Oadd  (N.  Y.  Supr.  Ct),  222. 

2.  It  is  not  necessary  for  the  plaintiff  to  establish  all  the  alleged  false  repre- 
sentations. The  proof  of  any  material  false  representation  that  induced 
the  plaintiff's  act  is  sufficient    Id. 

See  Ajirbst;  Fbaud,  3. 

FIXTURES. 

1.  Raintiff  leased  a  factory,  engine,  etc  ,  to  a  corporation,  with  the  usual 
covenant  that  the  lessee  would  not  make  any  alteration.  The  engine  be 
ing  dangerous,  the  lessee  applied  to  plaintiff  to  induce  him  to  enter  into 
an  arrangement  to  share  the  expense  of  putting  in  a  new  one,  and  not  ob- 
taining his  assent  the  lessee  assumed  the  riglit  to  take  out  the  old  engine 
and  put  in  a  new  one  in  it<i  place.  HM,  that  the  lessee  had  no  design  of 
attaching  the  engine  to  the  freehold,  but  intended  to  remove  it  on  the  de- 
terminanon  of  the  lease,  and  was  justified  in  so  doing.  Andretos  v.  Day 
Button  Co,  (Ct.  App.),  418. 

d.  The  substitution  of  the  new  engine  for  use  in  the  place  of  the  old 
was  not  necessarily  an  alteration  or  change  of  the  nature  of  the  premises 
in  any  substantial  respect,  and  there  was  no  legal  obligation  to  necessarily 
charge  the  lessee  by  implication  with  the  terms  or  conditions  upon  which 
plaintiff  assumed  to  consent  to  the  change.    Id, 

FORCIBLE  ENTRY. 
Bee  Landlord  and  Tenant,  1. 
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FORECLOSURE. 

1.  An  action  to  foreclose  a  Junior  mortgage  after  foreclosure  of  a  prior 
mortgage  to  which  the  Junior  mortgagee  was  not  a  Pat^*  m&J  be  turned 
into  one  for  redemption  where  the  rights  of  the  plaintiff  may  be  worked 
out  and  secured  in  that  manner.  L^rUon  v.  Ontario  County  Nat.  Bank 
(Sup.  Ct.),  88. 

2.  Two  concurrent  mortgages  were  given  covering  two  ^rcels  of  land,  on 
one  of  which  there  was  a  prior  mortgage,  the  lien  of  which  was  postponed 
to  that  of  said  mortgages,  and  which  was  subsequently  foreclosed  and  the 
premises  sold  to  defendant  Prior  to  that  time  the  other  parcel  was  con- 
veyed and  the  grantee  mortgaged  it  to  plaintiff.  Thereafter  one  of  the 
concurrent  mortm^es  was  foreclosed  and  both  parcels  sold  thereunder  to 
defendant.  Plamtlff  was  not  a  party  to  that  action.  HM,  that  as  plaint- 
iff if  a  party  to  that  action  wculd  have  been  entitled  to  demand  that  the 
parcel  not  covered  by  his  mortgage  should  be  sold  first,  he  was  entitled  to 
redeem  on  that  basis.    Id. 

3  The  owner  of  the  equity  ci  redemption  moved  to  open  a  decree  of  fore- 
closure and  compel  plaintiff  to  bring  in  as  defendant  a  former  owner  on 
the  ground  that  it  did  not  appear  in  the  Judgment  roll  whether  such  owner 
was  married  or  net,  his  deed  being  from  himself  alone.  It  appeared  that 
the  deed  from  8u:±  owner  declared  that  he  was  unmarried,  and  that  he 
had,  in  actions  in  which  the  agent  of  the  owner  of  redemption  was  a  party, 
made  affidavit  to  the  same  dO^ct.  Held,  that  the  objection  was  frivolous, 
and  the  motion  was  properly  denied.  IloUand  Trust  Co.  v.  Hogan  tt  at, 
(Sup.  a ).  577. 

4  The  agent  of  the  owner  paid  plaintiff's  attorney  money  to  procure  ad- 
joummeuts  of  the  sale.  The  attorney  claimed  that  the  payments  were 
made  for  the  purpose  of  paying  the  cost  of  readvertisement  and  produced 
bills  therefor  amounting  to  that  sum.  Held,  such  oayments  could  not  be 
applied  to  the  rt^ductiou  of  the  amount  due  on  the  decree.    Id, 

5.  The  attorney,  for  the  plaintiff,  whose  conduct  is  perfectl v  fair  and  honest, 
may  bid  in  the  premises  at  a  foreclosure  sale  as  against  the  defendants  in 
the  action.    Id, 

See  Ldcitation,  1;  Mortgage,  1;  Venue. 

FORMER  ADJUDICATION. 

1.  To  render  a  judgment  available  in  bar  of  an  action  commenced  prior 
to  its  entry,  it  must  be  pleaded  by  supplemental  answer.  Mandeville  y, 
Aeery  {Sup  Ct.),  1. 

2  In  an  action  to  set  aside  two  chattel  mortgages  and  recover  the  proceeds 
of  sale  thereunder,  a  judgment  in  an  action  of  replevin,  declaring  the  de- 
fendant to  be  the  owner,  was  interposed  in  bar.  One  of  the  mortgages  was 
concededly  valid.  Held,  that  in  the  absence  of  evidence  to  the  contrary 
ft  would  lie  assumed  that  the  replevin  action  adjudicated  that  his  title  and 
right  of  possession  were  by  virtue  of  the  valid  mortgage,  and  that  the 
judgment  could  not  be  used  as  evidence  against  plaintiff 's  claim  *io  the 
surplus  moneys  held  by  him  after  payment  of  his  valid  mortgage.    Id, 

See  Bar. 

FRAUD. 

1.  In  an  action  by  a  widow  over  70  years  of  age  against  her  daughter  to 
set  aside  an  assignment  of  a  mortgage  on  the  ground  of  fraud  in  procur- 
ing the  same,  p&intiff  testified  that  she  was  induced  to  sign  the  instrument 
on  the  representation  of  the  attorney  that  it  only  conveyed  an  interest  in 
the  mortgage.  On  the  other  hand  it  appeared  that  the  daughter  had  not 
received  as  much  assistance  as  the  sons ;  that  the  provision  for  her  in  her 
father's  will  was  likely  to  prove  inoperative ;  that  plaintiff  had  expressed 
a  wish  to  assign  the  mortgage  to  her,  and  that  the  assignment  was  read 
over  and  explained  to  her,  and  was  put  on  record.  The  consideration  there- 
for was  natural  love  and  an  agreement  on  the  part  of  defendant  to  move 
to  another  city  and  allow  her  mother  to  live  with  her,  and  defendant  also 
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executed  an  agreement  that  the  mortgage  should  be  reassigned  to  plaintiff 
if  she  survived  her.  Held,  not  sufficient  to  show  fraud  in  the  procurement 
of  the  assignment.    Adams  v.  Green  et  aZ.  (Sup.  Ct.),  41. 

2.  In  an  action  for  damages  for  fraud  and  deceit  in  procuring  plaintiffs  to 
manufacture  certain  articles,  the  measure  of  dama^  is  the  actual  cost  of 
their  manufacture.    RahinowiU  et  al.  v.  CoTien  (N.  i .  C.  P.),  128. 

8.  Where  a  person  makes  a  false  representation  and  the  facts  represented 
are  of  such  a  nature  that  the  party  making  the  representation  may  be  as- 
sumed to  hava  personal  knowledge  of  them,  proof  of  their  falsity  is  suffi- 
cient evidence  of  his  knowledge  of  the  falsity  of  the  representation  when 
it  was  made.    Id, 

4.  In  an  action  by  a  receiver  to  set  aside  a  sale  of  the  assets  of  a  firm,  ns  a 
fraud  upon  creditors,  it  appeared  that  when  the  sale  was  first  mentioned, 
the  proposed  purchaser  thought  it  a  joke;  that  he  had  never  been  in  the 
business;  that  he  made  no  inquiry  as  to  whether  the  firm  was  solvent  or 
insolvent,  nor  as  to  the  reason  for  the  proposed  sale;  that  the  property  was 
appraised  on  Sunday,  wnen  no  one  but  the  vendee,  aj^praiser  and  pur- 
chaser were  present;  that  the  price  paid  was  inadequate,  and  that  the  pur- 
chaser paid  cash,  although  he  had  a  bank  account.  Held,  that  the  evidence 
sufficiently  showed  that  the  sale  was  fraudulent  as  to  creditors,  and  should 
be  set  aside.    Higgins  v.  Curtis  (Sup.  Ct.),  194. 

5.  A  mother  gave  her  son  the  following  letter,  '*  To  whom  it  may  concern: 
That  I  have  loaned  to  my  son  ten  thousand  dollars  to  be  paid  back  at 
his  option,  and  leave  same  to  him  at  the  risk  of  his  business  for  five 
years."  It  was  shown  to  the  commercial  agencies  and  credit  obtained  on 
the  strength  of  it.  In  less  than  a  year  thereafter  the  son  became  insolvent, 
confessed  judgment  to  his  mother  for  the  amount  of  the  loan,  and  his 
stock  was  sold  on  execution.  Held,  that  such  confession  of  judgment  was  a 
fraud  on  his  creditors,  and  the  latter  was  entitled  to  recover  from  the 
mother  the  amount  of  his  claim,  to  be  paid  out  of  the  proceeds  of  the  ex- 
ecution sale.     White  et  al,  v.  Heiuierdinger  et  al.  (Sup.  Cl.),  894. 

6.  Plaintiff  sued  for  fraud  in  an  exchange  of  lands,  in  which  transaction 
her  husi^and  was  her  agent.  The  judge  charged  the  jury  that  the  ques- 
tion of  fact  they  were  to  determine  was  whether  the  defendant  made  the 
representation  in  substance  that  *'  the  Rome  farm  did  keep  and  maintain 
from  its  products  100  head  of  cattle  and  16  horses,"  and  their  inquiry 
must  be  confined  to  this  question  :  that  the  representation  must  have  been 
intentionally  made,  and  must  have  been  such  as  to  convey  the  idea,  not 
that  the  farm  would  keep  from  its  products,  but  that  it  did  actually  keep 
through  the  year  that  number  of  cattle  and  horses.  He  then  charged 
them  that  they  should  consider  whether  plaintiff  had  full  opportunity  to 
examine  and  find  out  about  the  farm,  so  that  she  could  not  allege  that  she 
was  drawn  into  this  trade  by  misrepresentations,  and  left  it  to  them 
expressly  to  say  "whether  or  not,  even  if  this  representation  was  false 
and  was  made  with  intent  to  deceive,  it  was  relied  upon,  and  was  the  rep- 
resentation and  thing  which  induced  and  brought  about  this  purchase.  If 
you  find  that  it  was  not,  the  plaintiff's  cause  of  action  fails."  Held,  that 
the  charge  was  perfectly  fair,  and  as  favorable  to  the  defendants  as  they 
could  have  reasonably  expected.    Schumaker  v.  MatJier  et  al.  (Ct.  App.),  754. 

7.  The  representation  alleged  to  have  been  made  was  capable  of  being 
understood  in  the  sense  of  a  representation  that  defendant  was  able  t(j 
keep  and  was  actually  maintaining  on  the  farm  the  number  of  horses  and 
cattle  mentioned.  It  related  to  a  material  fact  affecting  the  quality  of  the 
farm  an  i  its  actual  value  for  a  certain  purpose  which  lay  peculiarly  within 
defendant's  knowledge,  and  the  falsity  of  which  could  not  have  bei  n  ascer- 
tained by  plaintiff  by  the  exercise  of  common  prudence  and  the  faculty  of 
sight,  and  hence  she  had  a  right  to  rely  absolutely  upon  it.     Id. 

See  Deed,  1;  Evidbncb,  9,  10;  Indemnity,  8;  MoRxaAQB,  2;  Replbtin, 
1-4;  Stocks,  2,  3. 

FRAUDULENT  CONVEYANCE. 

See  Fraid,  4. 
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GAMING. 
See  MoRTaAOB,  0. 

GIFT. 

1.  Gifts  causa  mortis  are  regarded  with  suspicion  by  the  courts  and  must 
be  affirmatively  shown  by  the  clearest,  strongest  and  most  unequivood 
evidence.     Wetmore  v.  Brooki  (N.  Y.  C.  P.),  921, 

2.  A  gift  causa  mortis  of  all  the  property  of  the  donor  when  she  has  debts, 
is  void  under  chapter  314.  Laws  of  1858.    Id. 

8.  A  gift  w[th  a  condition  attached,  viz.,  to  pay  the  debts,  is  void,  as  there 
must  be  a  renunciation  by  the  donor,  and  an  acquisition  by  the  donee  of 
all  interest  in  and  title  to  the  subject  of  the  gift.    Id. 

GUARANTY. 

PlaintifT  having  a  claim  against  one  of  defendant's  employees,  the  latter 
promised  to  pay  a  certain  sum  weekly  and  authorized  defendant  to  pay 
these  amounts,  and  it  was  claimed  that  defendant  agreed  to  become  re- 
sponsible for  and  guarantee  the  debt  The  authority  to  pay  was  after- 
wards withdrawn.  Held,  that  no  consideration  for  the  guaranty  being 
shown,  it  was  not  binding  upon  defendant.  Decker  v.  Samnumd  (Sup. 
a.).  745. 

GUARDIAN. 

1.  The  condition  that  a  guardian  shall  in  all  things  faithfully  perform  his 
duly  according  to  law  requires  him  not  only  to  render  a  correct  account, 
but  to  actually  pay  over  the  balance  to  his  ward  when  he  is  entitled  to  re- 
ceive it,  and  any  payment  received  by  the  ward  because  of  the  fraudulent 
representations  of  his  guardian  does  not  operate  as  payment  in  fact,  and 
does  nr»t  discharge  the  sureties  upon  the  guardian's  bond.  DougUue  v. 
FtrriB  et  al.  (Sup.  Ct.),  710. 

2.  It  is  not  necessary  for  the  ward  to  notify  the  sureties  of  the  dishonesty 
of  his  guardian,  in  order  to  hold  them  to  the  obligation  of  their  bond  ; 
they  owe  more  than  a  passive  duty,  and  should  see  to  it  that  their  principal 
discharges  liis  duty;  if  they  neglect  it,  they  do  so  at  their  peril.    Id. 

See  Partition. 

HABEAS  CORPUS. 
See  Vagrants,  2. 

HIGHWAYS. 

1.  In  making  its  crossing  a  railroad  elevated  a  highway  twelve  feet  in  1860, 
leaving  it  twelve  feet  wide  at  the  top  and  without  raihngor  barrier.  Plain- 
tiff's intestate,  while  descending  the  steep  incline  with  a  hea^JT  load,  and 
while  upon  the  railroad  lands,  was  killed  by  the  overturning  of  his  wagon 
through  the  wheels  cutting  into  the  loo^  sfravel.  The  approaches  to  the 
crossing  were  unsafe  and  dangerous.  Held,  that  the  town  was  liable  for 
the  omission  of  the  commissioner  in  failing  to  erect  barriers.  Bt-yant  v. 
Toirn  ofHandolph  (Ct.  App.),  85. 

2.  The  duty  imposed  upon  railroads  by  Laws  1850,  chap.  140,  to  restore 
the  approaches  to  a  railroad  bridge  does  not  relieve  the  commissioners  of 
highways  from  the  care  and  control  of  the  approaches  to  railroad  crossings, 
alUiough  constructed  by  the  railroad  company  as  part  of  its  statutory 
duty.    Id, 

8.  Where  defendant  built  a  foot  bridge  in  such  a  way  and  in  such  close 
proximity  to  the  h'ghwnv  bridge  as  apparently  to  form  a  part  of  that 
structure  and  seemingly  to  be  as  strong  as  any  portion  thereof,  and  yet 
negligently  omitted  to  in  any  way  guard  it  from  use  as  part  of  such  high- 
way bridge,  and  also  negligently  omitted  to  build  it  strong  enough  to  sup- 
port the  weight  which  might  under  such  circumstances  he  expected  to 'be 
placed  upon  it,  one  injured  while  driving  thereon  is  entitled  to  recover, 
provided  he  satisfies  the  jury  that  he  was  himself  ignorant  of  the  fact  that 
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the  bridge  was  only  a  foot  bridge  and  not  intended  for  the  use  of  horses 
and  vehicles,  and  there  was  nothing  about  the  place  which  would  suggest 
any  danger  to  a  reasonably  careful  and  prudent  man  from  driving  on  the 
bridge  at  the  point  he  did  and  with  the  load  he  had.  Fisher  v.  Village  of 
Cambridge  (Ct.  App.).  817. 

4.  There  must  be  some  natural  and  reasonable  connection,  as  cause  and 
effect,  between  the  violation  of  a  municipal  ordinance  and  the  happening 
of  an  accident,  before  such  violation  can  furnish  any  def*»ii8e  to  an  action 
therefor.  It  cann  >t  be  said  to  contribute  to  the  accident,  unless  the  latter 
is  the  natural  and  proximate  result  following  such  violation,  or  unless  tlie 
violation  contributed  in  some  appreciable  degree  as  a  part  of  the  proxi- 
mate cause  of  the  injury.    Id, 

See  Municipal  Corporations,  2. 

HUSBAND  AND  WIFE. 

1.  An  action  by  a  wife  for  the  enticement  of  her  husband  cannot  be  main 
tained  where  she  has  voluntarily  left  her  husband  and  entered  into  un 
agreement  for  separation  under  sanction  of  the  court.  Buckel  v.  tiues  (N. 
y.  Supr.  Ct.).  571. 

2.  In  an  action  for  services  as  a  physician  rendered  to  defendant,  a  married 
woman,  there  was  evidence  that  the  services  were  rendered  by  plaintiff  on 
her  d^laration  that  she  was  worth  enough  to  pay  him  if  he  attended  her. 
Htld,  that  the  request  to  charge  that  defendant  acted  as  her  husband's 
agent  in  procuring^  plaintiff's  services  was  properly  refused.  EUimn  v. 
See^iora  (N.  Y.  C.  P.),  644. 

8.  In  such  case  It  was  shown  that  defendant  declared  to  plaintiff  that  she 
owned  a  team  of  horses  and  carriages,  and  was  worth  enough  to  pay  him 
her  account,  and  that  it  was  on  tiie  strength  of  such  declarations  that  he 
attended  her.  Held,  sufficient  to  show  that  defendant  iiad  a  separate 
estate  and. to  sustain  a  verdict  for  plaintiff.    Id, 

See  Services,  3. 

INDEMNITY. 

1.  M.  and  W.,  members  of  a  firm,  entered  into  a  contract  with  reference  to 
dissolution,  which  contained  a  covenant  bv  M.  to  indemnify  and  save  W. 
harmless  against  all  debts  of  the  Arm  and  all  trouble  and  expense  on  ac- 
count thereof.  Defendant  B.,  for  the  consideration  of  one  dollar,  joined 
in  the  contract  for  the  purpose  of  joining  with  M.  in  said  indemnity. 
lied,  that  as  to  W.  the  covenant  of  indemnity  was  ioiiit.  and  that  an 
action  for  breach  thereof  was  properly  brought  against  B.  and  VL  Lang- 
ford  v.  BioadJiead  et  al.  (Sup.  Ct.),  19. 

2.  Such  covenant  includes  only  costs  necessarily  and  reasonably  incurred, 
and  not  costs  paid  by  the  covenantee  in  supplementary  proceedings  against 
him.    Id. 

8.  Evidence  to  show  fraud  on  tiie  part  of  the  covenantee,  who  has  since 
died,  in  procuring  the  c  >venant  to  be  given,  is  inadmissible  under  ^J  829 
of  the  Code.    Id. 

4.  A  covenant  of  ind*»mniJy  against  a  future  judgment  is  broken  by  the 
recovery  of  a  judgment;  the  cause  of  action  against  the  indemnitors  is 
complete  at  that  moment,  and  they  are  precluded  from  setting  up  any 
defense  except  that  of  fraudulent  collusion  for  the  purpose  of  charging 
tlie  mi^iy. Flack  v.  Thixter  et  tU.  (N.  Y.  C.  P.),  107. 

5.  By  the  commencement  of  an  action  against  a  sheriff  for  conversion  of 
goods  wrongfully  levied  on,  the  claimants  relinquish  all  title  and  owner- 
ship to  the  goods  in  question,  and  vest  the  same  in  the  sheriff,  after 
which  he  cannot  l)e  required  by  his  indemnitors  to  return  the  goods,  and 
his  refusal  cannot  affect  his  right  to  recover  from  them.     Id. 

INFANTS. 

See  Costs,  4. 
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INJUNCTION. 

1.  A  verdict  and  judgment  rendered  in  favor  of  defendant  in  an  injunction 
suit  after  a  preliminary  injunction  has  been  vacated,  is  a  final  decision  that 
the  plaintiff  was  not  entitled  to  the  injunction.  Ibley  v.  JSchiedemarUd  et 
al.  (Sup.  Ct.),  279. 

2.  In  an  action  on  an  undertaking  given  on  the  issuance  of  an  injunction 
evidence  to  show  that  defendants*  signatures  to  the  undertaking  were  pro- 
cured by  misrepresentation  is  inadmissible  unless  pleaded  in  the  answer; 
and  as  such  matter  would  constitute  a  new  defense  the  answer  cannot  be 
amended  so  as  to  include  it.    Id. 

8.  The  special  surrogate  of  Oneida  county  has  power  under  chap. 806,  Law» 
1849,  as  amended,  to  grant  an  injunction  ex  parte  in  the  supreme  court. 
By  these  statutes  the  special  surrogate  had  all  the  powers  of  a  county 
judge  out  of  court,  and  they  were  not  repealed  by  the  Code  of  Civil 
Procedure.    Aldinger  v.  Pugn  (Ct.  App,),  666. 

4  In  an  action  to  recover  the  proceeds  of  certain  drafts  collected  by  de- 
fendant's intestate,  as  plaintiffs*  agent,  for  application  to  specific  obliga- 
tions, and  which  were  deposited  by  him  in  bank,  where  the  defendant  de- 
nies that  they  were  to  be  so  applied  and  alleges  a  balance  due  to  the  in- 
testate, and  it  appears  that  he  died  insolvent,  ffeld,  that  it  was  proper  to 
continue  a  preliminary  injunction  restraining  the  bank  from  paying  out 
the  moneys.    Boca  et  al.  v.  Byrne  (Sup.  Ct.),  575. 

5.  The  court  Is  not  absolutely  bound  to  believe  aifidavits  read  in  opposition 
to  the  continuance  of  an  injunction.    Haigh  et  oZ.v.  Crocker  et  al,  (N.  Y 
Supr.  Ct.),  834. 

6.  The  fact  that  i  he  business  was  done  by  agents  who  claim  that  their  princi- 
pal did  not  authorize  or  know  of  or  benefit  by  the  usury  taken,  is  not  con- 
clusive on  the  question  of  the  principal's  liability,  as  notwithstanding 
these  facts  there  may  have  been  complicity  between  them.    Id, 

7.  Where  the  gravamen  of  the  action  is  the  plaintiff's  right  to  an  injunc- 
tion, a  judgment  dissolving  a  preliminary  injunction  and  dismissing  the 
complaint  is  an  adjudication  that  no  right  to  the  preliminary  injunction 
ever  existed,  and  entitles  the  defendant  to  a  reference  to  ascertain  the  dam- 
ages sustained  thereby.    ApoUinai-is  Co,  v.  VenabUs  et  al,  (Sup.  Ct.),  8^. 

See  Contempt,  2;  Deed,  5. 

INSURANCE  (ACCIDENT). 

Where  an  accident  insurance  policy  requires  action  to  be  begun  "within 
one  year  from  the  time  of  the  alleged  accidental  injury,"  the  beneficiary 
in  case  of  the  death  of  the  insured  must  begin  action  within  one  year 
from  said  death,  witliout  regard  to  the  time  of  the  original  injury;  that 
is.  within  one  year  from  the  time  the  right  of  action  accrues.  Cooper  v. 
U.  8.  Mutual  Benefit  Ass'n  (Ct.  App.),  553. 

INSURANCE  (FIRE). 

1.  Where  a  carpenter  and  builder  has  testified  as  to  the  amount  of  damage 
to  a  building  by  fire,  and  has  given  an  estimate  of  the  cost  of  rebuilding, 
a  question  as  to  whether  he  would  be  willing  to  rebuild  at  those  figures  la 
immaterial,  and  is  properly  excluded  on  that  ground.  Carahcr  et  al,  v. 
V.  Royal  Ins.  Co.  (Sup.  Ct.),  141. 

2.  Where  the  pastor  of  a  church  purchases  the  edifice  at  a  foreclosure  sale 
with  his  own  funds  and  continues  in  possession  thereof  without  opposi- 
tion on  the  part  of  the  corporation,  and  the  insurer's  agents  had  notice  of 
his  purchase  when  the  policy  was  issued  to  him,  it  cannot  claim  that  he 
was  not  the  unconditional  and  sole  owner  within  the  meaning  of  the 
policy.    Id. 

8.  Where  the  services  in  the  church  were  discontinued  about  a  year  before 
the  fire  on  account  of  the  pastor's  ill  health,  but  remained  in  charge  of  the 
sexton,  and  the  pastor  resided  in  an  adjoining  buildmg,  and  frequently 
visited  it,  Held,  that  a  finding  that  the  building  did  not  become  vacant  or 
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unoccupied  by  reason  of  the  cessation  of  tlie  services  would  not  be  dis- 
turbed.   Id, 

4.  Tlie  issuing  of  an  execution,  followed  by  a  notice  of  sale,  is  not  a  levy 
upon  the  property  within  the  meaning  of  a  clause  in  the  policy  providing 
that  in  case  of  a  fe  ry  on  the  property  insured  it  should  be  void.    Id, 

5.  The  policies  in  Question  provided  that  they  should  be  void  if  other  insur- 
ance was  procured  without  C9nsent  endorsed  thereon.  All  were  endorsed 
with  consent  for  other  insurance  concurrent  in  form,  and  some  had  an 
endorsement  that  the  loss  should  be  payable  to  the  nxortgagee.  Hdd,  that 
the  endorsements  formed  no  part  of  the  policy,  and  that  these  policies 
were  not  void  because  the  others  did  not  have  the  loss  payable  to  the 
mortgagee.    Id, 

6.  Possession  of  a  church  building  under  a  deed  given  on  a  foreclosure 
sale  affords  no  presumption  of  ownership  of  the  organ  in  the  building 
which  was  not  included  in  the  mortgage.     Id. 

7.  A  claim  by  a  resident  of  this  state  against  a  domestic  fire  insurance 
company  cannot  be  attached  in  a  foreign  stale  b^  service  on  an  agent  of 
the  company  in  that  state  where  no  personal  service  on  the  claimant  is 
made.    Douglas  v.  FhenU  Ins.  Co,  (Sup.  Ct.),  237, 

INSURANCE  (LIFE). 

1.  A  policy  of  life  insurance  provided  that  the  condition  of  forfeiture  for 
non-^yment  of  premiums  could  only  be  waived  by  an  agreement  in  writ- 
ing signed  by  the  president  or  secretary.  The  assured  gave  a  note  for  a 
premium  which  fell  due,  but  did  not  pay  the  same.  The  secretary  of  the 
company  while  on  a  visit  to  the  agency  urged  the  assured  to  keep  his  in- 
surance, and  said  they  would  carry  him  for  a  year  if  necessary.  There- 
after the  company  wrote  informing  him  of  the  forfeiture  and  asking  if  he 
wished  to  restore  the  policy,  to  whicli  no  reply  was  made.  Held,  that  by 
the  non  payment  of  the  premium  the  policy  was  forfeited  and  that  there 
was  no  waiver  theieof  on  the  part  of  the  comimny.  Ilaatitiffs  v.  Di'ooklya 
Ufe  Ins.  Co.  (Sup.  Ct.),  37. 

2.  A  letter  or  other  paper  duly  directed  and  mailed  will  be  presumed  to 
have  been  received  in  the  regular  course  of  the  mail.    Id. 

8.  In  the  application  of  plaintiff's  intestate  he  stated  that  he  had  never  had 
consumption.  The  i)olicy  was  issued  March  20,  1889,  and  he  died  Octo- 
ber 7,  1889.  In  February.  1889,  S..  a  physician,  had  treated  him  and  dis- 
covered bacilli  in  the  sputum.  Held,  that  bacilli  in  the  sputum  cannot 
always  be  an  indication  that  the  disease  of  consui.plion  has  actually  com- 
menced, and  as  after  the  examination  by  8.  his  cough  disappeared  and 
subsequently  he  hati  passed  a  good  examination  by  defendants*  physician, 
it  was  a  question  of  fact  for  the  jury  as  to  whether  at  the  lime  the  policy 
was  issued*  he  was  afflicted  with  consumption.  Tucker  v.  United  Life  <fc 
Ace.  Ins.  Ass'n  (Ct.  App.),  100. 

4.  In  an  application  for  life  insurance  one  of  the  questions  propounded 
was,  •*Is  life  proposed  insured  in  this  company?  If  so,  state  numbers 
and  amounts  of  policies."  The  answer  written  in  the  application  was: 
'*No."  The  policy  issued  ujwn  the  application  com ained  the  provision 
that  it  should  be  void,  **  while  there  is  in  force  upon  the  life  of  the  in- 
sured a  policy  previously  issued  by  this  company,  unless  the  policy  tirst 
issued  contains  an  endorsement  authorizing  this  policy  to  be  in  force  at 
the  same  time."  No  such  endorsement  was  made,  and  on  the  trial  of  an 
action  to  enforce  the  policy,  it  appeared  that  the  insured  had  another 
policy  in  force  at  the  time  of  the  application.  Held,  that  the  company 
must  be  charged  with  knowledge  of  the  existence  of  a  former  policy 
issued  by  it,  outstanding  at  the  time  of  Issuing  the  policy  in  suit,  and  that 
that  condition  was  therefore  waived  and  cannot  for  tliat  reason  be  urge<l 
as  a  ground  for  reversal  of  judgment  Lanigan  v.  Prudential  Ins,  Co, 
(Sup.  Ct.),  234. 

5.  The  application  of  plaintiff's  husband  for  insurance  contained  a  state- 
ment that  the  last  phVsician  who  attended  the  applicant  was  Dr.  L,  It 
appeared  by  the  certificate  of  death  furnished  by  plaintiff  that  he  was  at- 
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tended  at  a  later  date  by  Dr.  F.  IIM,  that  as  tlie  certificate  was  put  in 
eyidence  by  the  plaintiff  tlie  statements  of  the  physician  were  made  evi- 
dence and  tended  to  prove  that  the  ajiswers  of  the  insured  to  the  questions 
of  the  medical  examiner  were  untrue  so  far  as  they  related  to  the  time  he 
had  been  last  attended  by  a  physician  for  medical  treatment,  and  that  it 
was  error  for  the  court  to  refuse  to  charge  the  lury  that  this  statement  of 
the  doctor  in  the  proof  of  death  was  to  be  taken  into  consideration  by 
them.    Helwig  v.  Mutual  Life  Ins,  Co.  (Ct  App.).  439. 

C.  The  fact  that  the  blank  certificate  was  furnished  by  the  company  does 
not  aid  the  pUUutiff  on  this  appeal.    Id, 

7.  The  premiums  on  a  policy  were  all  paid  at  the  time  of  the  death  of  the 
insured.  Two  days  before  his  death  there  were  ten  weeks  payments  in 
arrears,  which  were  paid  by  the  beneficiary  on  that  day.  Hdi,  that  there 
was  no  lapse.    Amott  v.  Prudential  Ins,  Co,  (Sup.  Ct.),  480. 

8.  The  deceased  delivered  to  plaintiff,  with  whom  he  boarded,  a  paper 
furnished  by  the  defendant  company,  requesting  it  to  pay  the  loss  to  her, 
and  she  subsequently  paid  the  premiums  to  the  agent.  Such  paper  was 
not  requir&d  to  be  sent  to  the  home  office.  Held,  that  this  was  a  sufficient 
designation  of  plaintiff  as  l)eneficiary,  and  entitled  her  to  the  money.     Id. 

9.  A  policy  payable  to  the  children  of  the  assured  provided  that  after  the 
payment  of  two  or  more  premiums  it  should  become  a  paid  up  non-for- 
feiture for  an  amount  equal  to  one-tenth  of  the  sum  insured  for  each  pre- 
mium paid,  requiring  payment  of  no  further  premiums,  subject  to  no 
assessments,  but  entitled  to  its  pro  rata  apportionment  of  the  surplus 
accumulation.  Hel  f,  that  there  was  no  agreement  therein  to  issue  a  paid 
up  or  any  kind  of  policy;  that  the  rights  of  the  parties  depended  upon 
the  original  policy,  and  that  no  action  could  be  maintained  by  either  party, 
either  for  a  paid  up  policy  or  the' cancellation  of  the  original  one,  during 
the  life  of  the  assured.  Lyon  et  al,  v.  Union  Mut,  Life  Ins,  Co,  (Sup. 
Ct.),  581. 

10.  The  only  Judgment  to  be  rendered  in  such  a  case  is  one  dismissing  the 
complaint.  The  reasons  for  arriving  at  the  decision  are  immaterial,  and, 
therefore,  improper  to  be  incorporated  in  the  judgment.    Id, 

See  Benefit  Societies. 

INSURANCE  (MARINE). 

1.  Defendant  insured  a  canal  boat,  with  the  privilege  of  carrying  lime  in 
barrels,  against  the  usual  peril  of  inland  waters  and  also  against  fire.  The 
boat  was  loaded  at  Troy  and  while  in  a  tow  at  Albany  was  discovered  to 
be  on  fire.  Barrels  of  lime  on  deck  were  removed,  when  the  deck  was 
found  to  be  so  hot  that  further  unloading  ceased.  The  boat  was  then 
scuttled.  The  captain  of  the  boat  and  his  son  testified  that  The  lime  was 
not  wet  when  loaded ;  that  the  hatches  were  carefully  closed  and  the 
barrels  on  deck  covered  with  canvas.  The  boat  was  built  in  1881  and  in 
good  repair.  Held,  that  a  nonsuit  was  error  and  the  court  was  not  Justified 
upon  the  evidence  in  holding  that  the  slacking  was  caused  by  a  leak  mak- 
ing the  boat  unseaworthy.  Singleton  et  al,  v.  Phenix  Ins,  Co,  (Ct.  App.), 
414. 

2.  One  of  the  witnesses  testified  that  they  found  several  pieces  or  heads  of 
barrels  that  "were  burned  into  charcoal  like."  Hdd^  that  this  in  connec- 
tion with  the  smoke  issuing  from  the  hold,  with  the  deck  so  hot  that  the 

gitch  oozed  from  its  seams,  makes  it  reasonably  certain  that  a  fire  had 
roken  out  in  the  vessel  before  it  was  sunk,  which  was  the  proximate  cause 
of  the  loss.    Id, 

8.  The  proof  was  that  on  May  9,  L.,  defendant's  agent,  was  notified  of  the 
loss  and  examined  the  wreck.  May  10th  the  captain  gave  him  a  verified 
statement  of  the  loss,  and  he  mailed  it  to  defendant  on  the  lltli.  In  June. 
O.,  defendant's  adjuster,  wrote  to  L.  that  he  had  examined  the  wreck  and 
would  in  a  few  days  **  pick  her  up,"  t.  e,,  raise  the  boat,  July  11,  plaint- 
iffs made  proof  of  loss  and  assigned  all  their  interest  in  the  boat,  which 
assignment  was  delivered  to  and  retained  by  defendant  and  in  September 
the  captain  at  defendant's  request  verified  and  delivered  a  further  detailed 
statement  of  loss.    Held,  that  it  was  error  for  the  court  to  hold,  as  a  mat- 


Digitized  by  VjOOQIC 


INSURANCE  (maKINE)— JUDGMENT.  971 

ter  of  law,  that  the  boat  had  not  been  abandoned  by  the  plaintiffs  and  that 
the  defendant  had  not  accepted  the  abandonment.    Id, 

INTEREST. 
*  See  Decedents'  Estates,  2. 

INTERPLEADER. 

In  an  action  by  the  assignee  of  a  claim  for  goods  sold  it  is  proper  to  sub- 
stitute as  defendant  in  place  of  the  debtor  an  officer  who  has  attached  the 
claim  on  behalf  of  creditors  of  the  assignor  where  there  is  no  collusion  be- 
tween the  officer  and  the  debtors.  Simons  v.  Ueam  et  al,  (Gity  Ct.  N.  Y.), 
767. 

JOINT  ADVENTURE. 
See  Partnership,  6,  7. 

JUDGMENT. 

1.  James  Matteson  recovered  a  judgment  against  the  decedent  before  a 
justice  of  the  peace  of  Chautauqua  county,  which  was  docketed  in  the 
county  clerk's  office  on  transcript  filed  July  3,  1878,  and  such  judgment 
thereupon  became  a  lien  on  laDd  of  decedent,  who  died  intestate  Decem- 
ber 18,  1884,  leaving  no  personal  property  to  pay  the  judgment.  The 
judgment  creditor  petitioned  the  surrogates  court  for  leave  to  issue  execution 
and  sell  the  lands.  Opposed  by  Hirum  Putnam,  subsequent  mortgagee  of 
same  lands,  claiming  the  judgment  outlawed,  and  Uie  lien  thereof  extin- 
guished by  lapse  of  time.  Letters  of  administration  were  issued  upon  the 
estate  of  decedent  September  13.  1888,  and  the  administrator  was  duly 
discharged  Januarv  4,  1890.  Beld,  that  although  the  judgment  was  out- 
lawed, and  more  than  ten  years  had  elapsed  after  docketing  thereof,  yet 
in  this  case,  under  ^  1380  of  the  Code,  the  lien  thereof  was  continued 
three  years  and  six  months  from  issuing  letters  of  administration;  that  the 
meaning  of  the  word  **  thereaSiei',''  9A  used  in  the  third  sentence  of  said 
section,  relates  back  to  the  issuing  of  letters  of  administration  and  not  to 
daU  of  decedent's  death.     MaUer  of  Gates  (Sur.  Ct.).  104. 

2,  Plaintiff  alleged  in  his  complaint  that,  by  his  guardian  ad  litem,  he  re- 
covered a  judgment  of  $10,000  against  the  defendant  in  Ohio;  that  the 
defendant  demanded  a  new  trial  and  gave  a  bond  for  $20,000;  that  no 
second  trial  was  ever  had,  but  that  subsequently  a  compromise  judgment 
of  $3,800  was  entered  without  any  trial  and  by  fraudulent  procurement  of 
the  defendant,  which  sum  the  guardian  converted  to  himself.  Held,  that 
plaintiff's  remedy  was  not  by  action  in  New  York,butto  apply  to  the  Ohio 
court  by  motion  to  set  aside  the  fraudulent  judgment,  and  proceed  to  a 
second  trial,  the  original  judgment  not  being  enforceable  while  the  bond 
remains  in  force.     Gilpin  v.  B.  d  0.  R.  R.  Co.  (N.  Y.  C.  P.),  298. 

8.  The  complaint  was  also  demurrable  because  it  failed  to  state  that  the 
giving  of  the  bond  was  fraudulent  or  collusive,  and  also  because  it  omitted 
to  state  whether  the  defendant  was  a  foreign  or  a  domestic  corporation. 
Id. 

4.  A  recital  in  a  judgment  of  the  service  of  the  summons  upon  a  defendant 
is  pn ma /ariV  evidence  of  the  fact  that  it  had  been  servea,  although  the 
affidavit  of  service  is  wanting.  Steinam  et  al.  v.  Strauss  et  aL  (Sup.  Ct.), 
85O. 

5.  An  endorsement  upon  a  notice  tof  appearance  of  the  time  of  its  receipt 
forms  no  part  of  the  essence  of  the  paper,  and  its  effect  is  not  invalidated 
by  the  fact  that  it  beai*s  date  prior  to  the  date  of  the  summons.    2d. 

6.  On  the  trial  of  an  action  defendant  moved  to  dismiss  the  complaint  be- 
fore any  evidence  was  taken,  and  again  after  plaintiff  rested.  The  referee 
made  no  ruling  in  either  instance,  reserving  his  decision.  Defendant  in- 
troduced ev.dence  and  plaintiff  called  witnesses  in  rebuttal,  and  after  an 
amendment  to  the  complaint  the  case  was  summed  up  and  submitted  to 
the  referee,  who  subsequently  m%de  a  report  dismissing  the  complaint, 
which  did  not  contain  any  findings  of  fact.  Held,  that  the  Judgment  could 
not  be  reviewed  because  of  such  failure  of  the  referee  to  state  separately 
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the  facts  found  and  the  conclusions  of  law.     Oilman  t.  Prentice  el  al  (ct 
App.).  611. 

7.  Where  the  judgments  confessecf  were  founded  on  just  and  legal  debts, 
they  are  not  rendered  fraudulent  by  the  fact  that  they  were  confessed 
pending  an  extension  of  time  to  answer  obtained  by  defendants'  attorneys. 
Under  such  circumstances  the  action  of  the  attorneys  cannot  be  held 
to  be  a  fraud  on  the  plaintiff  in  the  action  in  which  the  extension  was  ob- 
tained.    Wood  y.  MitcheU  et  al,  (Sup.  Gt.).  694. 

See  Fraud,  5. 

JUDICIAL  SALE. 

1.  While  a  purchaser  at  a  judicial  sale  is  entitled  to  a  marketable  title,  free 
from  reasonable  doubt,  the  defect  in  a  title  sought  to  be  rejected  must  be 
substantial  and  not  rest  on  a  mere  possibility  or  contingency.  OakUy  v. 
Brigg$  et  al,  (Sup.  Ct.).  397. 

6.  The  mere  fact  that  the  map  of  a  turnpike  company  included  a  portion 
of  the  premises  in  question  does  not  furnish  a  valid  reason  for  relieving  a 
purchaser,  where  it  does  not  appear  who  made  the  map  or  that  it  was  of 
an  otticial  character,  and  it  appears  that  the  road  was  discontinued  in  1810; 
that  the  attorney  of  the  company  disclaims  any  interest  of  the  company  in 
said  road;  that  the  premises  are  enclosed  and  have  been  partitioned  with- 
out reference  to  such  road,  and  the  city  maps  fail  to  show  the  existence  of 
the  road.    Id, 

JURISDICTION. 

See  Corporations,  15. 

JURY. 
See  DnroRCB,  d;  Mechanic's  Lien,  1-4;  Railroad,  15. 

JUSTICE'S  COURT. 

An  objection  that  a  summons  issued  by  a  justice  of  the  peace  was  issued 
more  than  twelve  days  before  tlte  return  thereof  must  be  made  before  the 
justice  upon  the  return  day,  and  cannot  be  raised  for  the  first  time  on 
appeal.    Lindsay  v.  Taneley  (Sup.  Ct.),  653. 

LANDLORD  AND  TENANT. 

1.  A  landlord  having  made  a  quiet  entry  and  regained  possession  of  leased 
premises  under  a  claim  of  right,  an  action  of  imlawful  detainer  cannot  be 
maintained  against  him  or  any  person  to  whom  he  thereafter  leases  the 
premises.    jSexandtr  v.  Orisicold  et  al.  (N.  Y.  C.  P.),  121. 

2.  Defendant,  after  signing  a  lease  under  seal,  objected  to  the  term  therein 
stated.  IH  months  instead  of  12^  months  as  agreed  between  the  landlord's 
agent  and  himself;  the  agent  then  called  his  attention  to  the  back  of  the 
lease  on  which  was  endorsed,  **Term  twelve  and  one-half  months.    Be- 

fios  September  15.  1889.  Terminates  September  1,  1890.  Annual  rent. 
600,"  and  said  :  *'  This  is  simply  an  agreement  which  forces  you  to  keep 
this  flat  for  not  less  than  one  year,"  Defendant  replied:  ''Then  I  will 
take  the  lease  for  twelve  months  and  a  half,"  and  the  agent  answered, 
"  Yes,  that  is  all  right."  Held,  insufficient  to  relieve  defendant  from  lia- 
bility for  another  term  of  IH  months  by  reason  of  holding  over.  Wood  v. 
ao7don(N.Y.  C.  P.),  640. 

3.  The  conversation  between  defendant  and  the  a^ent  was  insufficient  to 
establish  a  lease  for  12i  months,  the  landlord  having  signed  the  lease,  and 
no  authority  in  the  agent  to  change  its  terms  being  shown,  and  was  also 
insufficient  to  excuse  holding  over  beyond  tlie  Hi  montlis.    Id, 

4.  In  an  action  for  rent  evidence  was  admitted  of  declarations  of  defend- 
ant's wife  made  before  the  conclusion  of  the  first  year  that  they  were  not 
going  to  move.  It  also  appeared  that  defendant  paid  rent  for  a  part  of  the 
following  year.  Held  that  the  admission  of  the  declarations  of  the  wife 
did  not  prejudice  defendant,  as  a  new  tenancy  could  be  inferred  from  the 
subsequent  payments  of  rent.     Oriffin  v.  Porawski  (Sup.  Ct),  742. 
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5.  Plaintiff  occupied  a  house  next  to  that  of  defendant.  She  came  over  to 
briug  her  children  home,  and  as  she  was  walking  down  the  back  steps, 
which  were  out  of  repair,  holding  one  of  them  by  tue  hand,  the  step  broke 
and  she  was  injured.  Held,  that  plaintiff  was  a  mere  licensee,  and  that 
defendant,  the  landlord,  was  not  liable  for  her  injuries.  Steiger  v.  Van 
Sielen  (Ct.  App.;,  868. 

6.  The  fact  that  a  landlord  leases  premises  with  a  condition  that  he  niay 
re  enter  for  the  purpose  of  making  repairs,  does  not  enlarge  his  responsi- 
bility as  to  third  persons,  or  burden  him  with  the  duty  as  to  them  of  ob- 
serving any  greater  degree  of  care  than  would  be  required  were  he  in 
possession.    Id, 

7.  Decayed  steps  in  the  rear  of  a  house  leading  from  the  ground  to  a  stoop 
do  not  constitute  a  nuisance  as  to  a  person  occupying  an  adjoining  house. 
Id. 

Bee  Fixtures,  1,  2;  Lease,  7;  Real  Estate,  8. 

LEASE. 

1.  In  an  action  for  injury  to  the  premises  by  the  n^lect  of  lessees  to  keep 
and  perform  the  covenants  of  a  lease  as  to  repairs,  the  answer  contained  a 
denial  and  set  up  a  counterclaim  for  repairs  done  by  defendants  before 
entry  on  the  employment  of  the  lessor.  The  evidence  was  conflicting,  but 
defendants'  testimony  was  express  that  plaintiff  told  them  to  get  the  place 
put  in  order  and  charge  it  to  him.  Held,  that  the  covenants  of  the  lease, 
when  read  together,  meant  that  the  tenants  were  to  receive  the  premises  in 
good  working  order  and  repair,  and  were  to  leave  them  in  that  condition, 
and  whether  there  was  a  breach  by  the  tenants  was  a  question  of  fact  for 
the  referee.    McCulloch  v.  Dobaon  et  al.  (Ct.  App.),  89. 

2.  Plaintiff's  parol  request  to  defendants,  after  the  delivery  of  the  lease,  to 
make  the  repairs,  contemplated,  and  his  promise  to  indemnify  them  for  the 
cost,  was  binding  upon  him.    Id, 

8.  In  case  the  whole  of  an  unfurnished  dwelling  is  leased  for  a  definite 
term,  under  a  single  contract  which  contains  no  covenant  that  the  prem- 
ises are  in  good  repair,  or  that  the  lessor  will  put  or  keep  them  so,  the  law 
does  not  imply  a  covenant  on  the  part  of  the  lessor  that  the  dwelling  is 
without  inherent  defects  rendering  it  unfit  for  a  residence.  Daly  v.  Wise 
(Ct.  App.),  422. 

4.  In  an  action  for  rent  where  the  tenant  had  thrown  up  the  house  on  ac- 
count of  its  unsanitary  condition,  the  defendant  testified  that  when  he  first 
went  to  the  house  with  the  plaintiff's  agent  "  I  complained  to  him,  at  the 
time,  that  I  thought  some  of  the  plumbing  looked  old.  He  said  that  Mrs. 
Daly  was  very  stiff,  determined  not  to  put  in  any  new;  that  it  was  all  in 
^ood  condition;  that  they  had  fixed  it  as  they  thought  it  ought  to  be." 
It  was  not  shown  that  the  landlord  or  agent  knew  that  the  representations 
were  false,  or  that  the  plumbing  was  out  of  order  and  fraudulently  con- 
cealed the  fact.  Held,  that  this  takes  the  case  out  of  the  rule  which 
makes  the  owner  liable  for  fraudulently  representing  that  the  dwelling  was 
in  good  condition,  and  the  defendant  could  not  escape  liability  for  rent 
6n  the  ground  tliat  the  law  implied  a  covenant  that  the  dwelling  was  fit 
for  habitation.    Id. 

5.  Defendant  was  lessee  of  premises  for  a  term  which  expired  September 
15,  1889,  with  a  privilege  of  renewal.  Desiring  to  surrender  his  lease  for 
the  summer  months,  he  so  wrote  the  landlord's  agent,  who  replied  that  he 
had  an  opportunity  to  rent  the  flat  for  the  summer,  and  several  years 
longer,  if  he  would  surrender  his  privilege  of  renewal,  and  asking  for  a 
reply  by  telegraph,  to  which  defendant  answered  in  the  aftirmative. 
The  agent  thereupon  leased  the  premises  from  September  15,  1h89,  fail- 
ing to  include  the  summer  months  as  agreed.  Held,  that  defendant 
was  relieved  from  his  obligation  to  pay  rent  for  the  summer  months.  No. 
121  Madison  Ave.  v.  Osgood  (N.  Y.  C.  P.),  489. 

6.  The  second  lease  executed  bv  the  landlord,  in  pursuance  of  the  agree- 
ment between  his  agent  and  defendant,  operated  as  an  express  termination 
of  the  latter's  lease.    Id. 
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7.  The  landlord  was  bound  by  the  acts  of  his  agent,  through  subsequent 
ratification,  in  accepting  the  waiver  he  procured  from  defendant  and  act- 
ing upon  it.    Id, 

See  A88I0NMENT  FOR  CREDITORS,  5. 

LEGACY. 

BjT  the  will  of  plaintiff's  testatrix  she  gave  the  sum  of  $1,800  to  her 
four  brothers  share  and  share  alike,  and  the  residue  of  her  estate  to  her 
husband's  children.  At  the  time  of  executing  the  will  she  had  sufficient 
personal  property  to  pay  the  legacy.  By  a  codicil  subsequently  executed 
she  cut  down  the  legacy  so  as  to  give  $800  to  each  of  her  brothers  and  the 
balance  to  the  residuary  legatees.  Held,  that  the  legacies  to  the  brothers 
were  not  charsed  on  the  real  estate  by  the  blending  of  real  and  personal 
property  in  the  residuary  clause.  VanderJioof  v.  Lane  et  al.  (Sup.  Ct.), 
487. 

LIBEL. 

In  an  action  for  libel  where  the  complaint  alleges  that  "  many  persons 
have  in  consequence  thereof  aud  still  do  refuse  to  employ  or  trade  with 
this  plaintiff,"  a  motion  for  a  bill  of  particulars  of  the  names  and  addresses 
of  such  persona  will  not  be  granted  before  issue  joined  in  the  absence  of 
an  affidavit  showing  its  necessity  and  that  defendant  has  no  knowledge  of 
such  persons.    Sawyer  v.  Bennett  et  al.  (Sup.  Ct),  701. 

LIEN. 

1.  One  D.  a  packer,  St.  A.,  the  purchaser  in  France,  and  defendant  Pease 
in  New  YorK  were  engaged  in  a  joint  enterprise  for  the  shipment  and  sale 
of  sardines,  and  after  payment  of  expenses  the  profits  were  to  be  divided 
equally  among  them.  Plaintiffs,  with  knowledge  of  the  arrangement,  ad- 
vanced money  on  the  sardines  upon  letters  of  credit  under  an  agreement 
in  which  Pease  said:  **And  I  further  pledge  to  you  as  security  for  any 
other  indebtedness  of  my  firm  to  you  any  surplus  that  may  remain  either  in 
the  goods  or  the  proceeds  thereof,  after  providing  for  the  acceptances 
under  this  credit."  Held,  that  plaintiffs  had  no  general  lien  on  the  sar- 
dines as  against  the  equitable  title  of  St.  A.  to  secure  them  for  other  and 
prior  indebtedness  of  Pease's  firm  upon  letters  of  credit  issued  by  plaint- 
iffs at  request  of  Pease  to  other  parties.  JJreisel  et  al.  v.  Fease  et  oL  ((X 
App.),  264. 

2.  The  letters  of  credit  issued  to  St.  A.  provided  that  the  drafts  should  be 
drawn  in  France  *' for  the  cost  of  the  merchandise  to  be  exported  to  an 
Atlantic  port,  and  advice  thereof  to  be  given  to  (plaintiffs)  the  advice  to  be 
accompanied  by  abstract  of  invoice  and  bills  of  fading  to  our  order."  St. 
A.  drew  for  only  forty  per  cent  of  the  cost,  which  represented  the  amount 
to  be  paid  by  Pease.    Held,  that  this  did  not  vest  the  full  ownership  in 

I)laintiffs,  nor  did  the  wording  of  the  agreement  give  foundation  for  the 
nference  that  the  drafts  must  represent  in  all  cases  the  full  amount  of  the 
cost,  and  there  was  a  clear  notice  to  plaintiffs  that  sixty  per  cent  had  not 
been  drawn  for,  and  that  some  one  else  was  interested  to  that  extent    Id. 

LIMITATION. 

1.  A  mortgage  given  by  defendant's  testator  omitted  to  mention  the  amount 
intended  to  be  secured  thereby.  In  an  action  to  reform  the  mortgage  by 
inserting  such  amount  and  to  foreclose  the  mortgage.  Held,  that  as  the 
mortgage  could  not  be  foreclosed  until  it  had  been  reformed,  the  Statute 
of  Limitations  was  sufficiently  pleaded  by  an  allegation  that  the  cause  of 
action  alleged  did  not  accrue  at  anytime  within  ten  years  prior  to  the 
commencement  of  the  action.    Burnett  v.  Wright  (Sup.  Ct.),  14. 

2.  A  letter  in  which  the  writer,  while  stating  that  he  does  not  confess  that 
he  is  under  any  obligation  to  pay  the  money  further  than  that  hh  name  ia 
on  the  note,  admits  that  the  money  would  not  have  been  loaned  except 
upon  his  credit,  and  asks  what  the  holder  of  the  note  will  take  for  it,  is  a 
sufficient  acknowledgment  to  take  the  note  out  of  the  statute  of  limita- 
tions.    Cudd  V.  Jones  (Sup.  Ct.).  131. 

9.  A  letter  written  by  an  accommodation  maker  to  the  holder  of  the  note 
stating  that  the  other  maker  would  pay  some  on  it  when  he  sold  his  hone; 
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that  the  writer  intended  the  previous  fall  to  help  the  other  maker  pay 
something,  but  was  unable  to  do  so,  and  that  he  would  help  him  pay  some 
as  soon  a^  he  could,  is  n  t  sufficient  to  show  an  acknowledgment  or  prom- 
ise that  will  relieve  the  bar  of  the  statute.  Watkiiis  v.  Jorm  (8up.  Ct.), 
163. 

4.  PlaintifiT,  in  January.  1880,  sold  a  farm  by  the  acre  to  defendant,  part 
of  the  consideration  being  secured  by  a  bond  and  mortgage,  which  was 
subsequently  satisfied,  defendant  paying  the  amount  due,  less  |1,364  In 
March,  1887,  de.endant  discovered,  by  a  survey,  that  instead  of  the  23i> 
acres  suppose<l  to  have  been  conveyed,  he  was  the  grantee  of  only  21 1 
acres,  and  demanded  an  appropriate  allowance  for  the  lessened  acreage 
In  this  action  brought  to  recover  the  |;1,364.  and  in  which  defendant  in 
his  answer  alleged  misreprese  »tation  by  vendor  as  to  the  number  of  acres, 
etc..  Held^  that  as  it  was  a  case  in  which  before  the  Code  equity  had  ex- 
clusive jurisdiction,  the  ten  year  limitation  applies.  Gallup  v.  Bernd  (Ct. 
App.),  430. 

See  Insurance  (accident),  1;  Money  had;  Stocks,  8. 

LONG  ISLAND  CITY. 
See  Taxes,  3. 

LUNACY. 

1.  The  court  has  no  power  after  the  death  of  a  lunatic  to  supersede  the 
commission  of  lunacy  on  the  ground  tliat  she  had  been  restored  to  reason. 
MaUer  of  Omn$  (N.  Y.  C.  P.),  306. 

2.  But  the  death  of  the  lunatic  is  no  obstacle  to  a  traverse  of  the  inquisition 
by  a  giantee  whose  conveyance  is  invalidated  by  the  inquisition.    Id. 

8.  Pending  an  action  in  the  city  court  the  defendant  was  adjudged  a 
lunatic,  and  her  committee  was  substituted  as  a  party  and  answered  set- 
tinff  up  as  a  defense  that  no  leave  to  sue  him  had  been  granted.  Held,  that 
he  had  a  rignt  to  rely  on  such  defense  and  the  city  court  had  no  right  to 
proceed  in  the  action,  and  that  this  court  was  justified  in  restraining  the 
enforcement  of  the  judgment  rendered  by  that  court,  and  in  refusing, 
under  the  circumstances,  leave  to  sue  the  committee  nunc  pro  tune.  Mat- 
ter of  Delahuntp  {S\ip.  Ct.),  838. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution  and  causins:  the  arrest  therein  of 
plaintifit  on  an  order  of  arrest  in  September,  1887,  defendants  set  up  as  a 
counterclaim  a  cause  of  action  for  deceit  by  plaintiff  in  obtaining  goods 
from  them  on  credit  by  false  representations  in  January,  1887.  which  con- 
stituted one  of  the  causes  of  action  upon  which  p'aintiff  was  arrested. 
Held,  that  the  counterclaim  and  claim  did  not  arise  out  of  tlie  same 
transaction,  nor  was  the  counterclaim  connected  with  the  subject  of  tlie 
action  by  plaintiff  and  could  not  be  maintained.  Rothechild  v.  Whitman 
et  at,  (Ct.  App.),  622. 

2.  Where  a  poor  and  helpless  woman  is  arrested  and  the  police  justice  in- 
forms her  before  he  makes  his  final  decision,  that  he  is  inclined  to  hold  her 
to  bail  and  she,  being  friendless  and  unable  to  furnish  bail,  promises  good 
behavior  in  the  future  if  he  will  discharge  her,  and  then  he  enters  a  dis- 
charge, it  is  such  a  termination  of  the  criminal  proceedings  as  to  furnish^ 
the  condition  pre'  edent  to  maintaining  an  action  for  malicious  prosecution . 
if  she  can  show  that  the  criminal  proceedinsp  were  instituted  maliciously 
and  without  probable  cause.    Hobbins  y.  RMina  (Ct.  App,),  684.  * 

MANDAMUS. 

1.  A  writ  of  mandamus  should  be  refused  to  aid  the  admission  of  a  claimant 
into  an  office  already  filled  under  color  of  law  .and  when  the  title  to  it 
presents  a  disputable  question.  D»pU  ex  rel.  Wren  y.  Ooetting  (Ct  App.), 
508.    . 

2.  Where  the  clerk  of  a  police  court  in  the  city  of  Brooklyn  has  been  re- 
iLOved  from  office  .by  the  police  justice  and  his  position  filled,  and  he 
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claims  that  as  an  honorably  discharged  soldier  of  the  late  war  he  could 
not  be  removed  except  for  good  cause  shown  after  a  hearing  had,  he  is 
limited  to  his  action  in  the  nature  of  a  quo  warranto  and  is  not  entitled  to 
a  writ  of  mandamui.    Id, 

MANUFACTURING  COMPANIES. 

1.  The  liabilitj  of  the  directors  of  a  manufacturing  company  for  its  debts 
is  an  original  one,  and  is  joint  and  several.  Efforts  to  coUect  from  the 
company  is  not  a  condition  precedent,  and  a  single  director  or  the  entire 
board  may  be  sued.    State  Bk,  of  Eoek  VdUey  v.  Andrewi  (City  Ct.  N.  Y.), 

788. 

2.  In  an  action  to  recover  the  penalty  for  not  furnishing  a  statement  of  the 
affairs  of  a  manufacturing  company  on  request  of  a  stockholder,  there  was 
no  question  as  to  the  failure  to  comply  with  the  request;  the  only  contro- 
versy being  as  to  whether  defendant  was  treasurer  of  the  company.  The 
court  submitted  to  the  lury  the  questions  whether  defendant  was  elected 
treasurer  and  whether  the  election  was  bv  ballot.  Held,  that  the  finding 
of  the  jury  on  these  questions  on  conflicting  evidence  was  final  and  con- 
clusive.    Oould  V.  Walbridge  (N.  Y.  Supr.  Ct.),  885. 

MARRIED  WOMEN. 
See  Husband  and  Wifb. 

MASTER  AND  SERVANT. 

1.  Plaintiff's  testator  had  charge  of  the  coal  cars  in  and  about  defendant's 
coal  shute  and  yard.  While  standing  on  the  top  of  a  car  loaded  with 
coal  the  chain  holding  the  trap  up  in  the  center  of  the  car  broke  and  let 
down  the  trap  and  he  passing  through  with  the  coal  was  so  injured  that 
he  died.  He  Knew  that  the  car  was  imperfect;  that  it  was  his  duty  not  to 
use  it,  but  to  send  it  to  the  shop  for  repairs;  it  was  his  especial  duty  to 
examine  the  cars  and  if  found  out  of  repair  to  send  them  to  the  shop. 
Held,  that  he  was  guilty  of  contributory  negligence  and  should  have  been 
nonsuited.    Shiddi  v.  N.  F.  C,  A  K  A  R  R  Co.  (Ct.  App.).  72. 

2.  In  an  action  brought  to  recover  for  medical  services,  it  appeared  that 
plaintiff  was  regularly  employed  by  defendant  in  his  medical  institute; 
that  there  was  no  special  employment  for  the  particular  services  rendered 
and  that  they  were  not  rendered  out  of  regular  hours;  that  there  was 
noUiing  said  about  any  compensation  until  plaintiff  had  left  defendant's 
employ,  when  he  demanded  payment  which  defendant  refused  to  make. 
Jleid,  that  there  was  not  suflScient  evidence  to  support  a  judgment  for 
plaintiff.    Perry  v.  Waodbui-y  (N.  Y.  C.  P.),  287. 

8.  In  an  action  by  an  employee  against  a  railroad  owner  to  recover  damages 
for  personal  injuries,  it  was  shown  that  the  injuries  resulted  from  defects 
in  a  hand-car  on  which  he  was  returning  from  work;  that  the  car  was 
originally  suited  to  its  use,  but  got  out  of  repair.  Held,  that  the  failure  of 
the  parties  who  were  using  the  cars  to  report  its  condition  to  defendant, 
and  request  that  it  be  put  in  order,  was  negligence,  and  affected  plaintiff, 
as  ihey  were  his  fellow  servants.    Beyndda  v.  Kneeland  (Sup.  Ct.),  458. 

4.  In  such  case  the  court  virtually  instructed  the  jury  that  the  plaintiff 
was  entitled  to  recover  if  he  had  not  personal  knowledge  of  the  condition 
of  the  car,  no  matter  how  negligent  his  fellow  servants  may  have  been  not 
only  in  using  the  car  at  all,  but  in  placing  it  in  the  position  they  did. 
HM,  error.    Id. 

5.  Plaintiff  was  directed  by  defendant  to  chip  off  the  rough  places  from 
an  iron  casting  weighing  1.250  pounds,  which  lay  on  a  truck.  In  doing 
so  he  moved  the  casting  with  a  stick  and  let  it  roll  back,  when  it  struck 
the  rung  which  had  held  it  in  position  and  broke  it,  and  the  casting  fell 
on  plaintiff.  An  expert  testified  that  he  would  not  trust  the  rung  to  hold 
100  pounds;  but  it  appeared  that  it  was  used  temporarily  until  other  cast- 
ings were  put  on  the  truck,  and  was  conceded  to  be  suflScient  for  that  pur- 
pose if  the  casting  was  not  moved.  Held,  that  a  dismissal  of  the  compudnt 
was  properly  granted.    McOddriek  v.  Metcalf{Ciiy  Ct.  D'klyn)»  474. 
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6.  Plaintiff  purchased  a  ticket  of  defendant's  agent  and  passed  through  to 
take  the  cars  after  some  altercation  aboui  the  amount  of  the  change.  The 
ticket  agent  immediately  afterwards  came  out  upon  the  platform  of  the 
station,  charged  her  with  having  given  him  a  counterfeit  piece  of  money, 
and  demand^  another  quarter  in  place  of  the  one  given  her.  She  re- 
fusing to  comply  with  his  demands  he  called  her  a  counterfeiter  and  a 
common  prostitute,  placed  his  hand  on  her  and  told  her  not  to  stir  until 
he  had  procured  a  policeman  to  arrest  and  search  her.  He  detained  her 
for  a  while,  but  let  her  go  as  he  failed  to  get  an  officer.  Held,  that  de- 
fendant was  liable,  as  the  ticket  agent  was  acting  within  the  scope  of  his 

mployment  in  doing  the  acts  complained  ofi     Pulmeri  v.  Manhattan  R. 
Co.  (Ct.  App.).  i?94. 

7.  In  such  case  an  offer  by  defendant  to  prove  that  plaintiff  was  a  habitual 
litigant  is  inadmissible,  as  it  had  nothing  to  do  with  the  case.    Id, 

See  KsaLioENCB,  7;  Pleading,  2. 

]«ECHANIC'S  LIEN. 

1.  The  provision  of  the  general  Mechanics'  Lien  Act  of  1885.  chapter  842, 
assimilating  the  practice  on  foreck)sure  to  that  in  actions  to  foreclose  mort- 
ffages  on  real  estate,  is  not  unconstitutional  as  to  the  city  and  county  of 
New  York  l>ecause,  at  the  time  of  the  adoption  of  the  constitution  of 
1846,  a  local  statute  was  in  force  providing  that  issues  raised  in  the  fore- 
closure of  mechanics'  liens  upon  property  in  said  city  should  be  tried  in 
the  same  manner  as  issues  Joined  in  actions  of  assumpsit.  Biggi  v.  H/iati- 
non  etdl.  (N.  Y.  C.  P.).  865. 

2.  The  amendment  to  §  970  of  the  Code  of  Civil  Procedure  by  chapter  208, 
Laws  1891,  does  not  grant  the  right  to  trial  by  jury  generally  as  to  issues 
arising  in  actions  to  foreclose  mechanics*  Hens,  but  only  as  to  any  issues 
inTolviug  value  of  property  or  damages.    Id. 


&.  Where  the  defendant  sets  up  a  counterclaim  for  damages  sustained 
through  delay  in  the  completion  of  the  contract,  the  particular  issue  as  to 
such  dunages,  unless  waived,  must  be  tried  by  jury.    Id. 


4.  Where  a  plaintiff  brings  his  action  to  foreclose  his  lien  in  a  court  of  record, 
when  he  could  have  brought  it  in  a  district  court  and  have  been  entitled  to 
demand  a  jury  trial,  he  is  not  entitled  to  urge  his  poverty  as  a  reason  for 
having  the  action  tried  by  jury.    Id. 

5.  A  failure  of  an  offer  to  pay  money  into  court  under  g  19  of  the  Me- 
chanic's Lien  Law  of  1885  to  state  that  it  is  made  "  in  discharge  of  the  lien" 
renders  the  offer  insufficient.    Burton  v.  Bockwell  (Sup.  Ct.),  487. 

6  Where  the  lease  of  land  contains  no  permission  or  provision  giving  the 
tenant  a  right  to  construct  buildings  thereon,  and  the  tenant  suteequently 
makes  contracts  for  the  erection  of  buildings,  and  the  participation  of  the 
owner  in  such  erection  is  at  most  as  agent  of  the  lessee,  the  work  is  not 
done  with  the  cousent  of  the  owner  within  the  meaning  of  the  act  and 
liens  fifed  do  not  attach  to  the  land,  ffatens  v.  We$t  Side  Electric  Light  db 
P&wer  Co.  et  al.  (Sup.  Ct.),  589. 

7.  Machinery  placed  by  an  electric  light  company  in  a  building  erected  by 
it  on  leased  land  may  be  removed  by  it  and  does  not  become  a  part  of  the 
realty.    Id. 

8.  Moneys  received  under  a  building  contract  must  be  applied  on  such  con- 
tract, and  cannot  be  diverted  to  the  payment  of  other  debts.    Mack  v.  Col- 

'leran  (N.  Y.  C.  P.),  686. 

9.  It  is  no  defense  to  an  action  to  foreclose  a  mechanics'  lien  that  there  was 
not  full  performance  of  the  contract;  substantial  performance  is  sufficient. 
Nunan  v.  Doyle  (N.  Y.  Supr.  Ct.),  826. 

10.  A  notice  of  mechanics'  lien,  where  tlie  whole  of  the  work  has  not  been 
performed,  must  state  that  fact,  and  bow  much  has  been  performed,  and  a 
failure  bo  to  do  invaliddtes  the  lien.  Brandt  v.  Vsi^non  et  al.  (N.  Y.  C.  P.), 
895. 
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11.  But  a  notice  of  lien  which  sets  forth 'seyeral  contracts,  and  alleges  the 
completion  of  all.  will  not  be  yftiated  as  to  the  other  contracts,  bechuse 
one  M  in  fact  not  completed.    Id. 

MONEY  HAD. 

Plaintiff's  husband  died  in  1880.  In  1881,  the  executors  published  for 
claims.  In  1883  they  paid  her  t  he  amount  of  a  fifty  dollar  note  witli  interest. 
In  1884  a  final  decree  settling  the  estate  was  made  and  ibey  paid  her  n 
legacy  of  $7,000.  in  full,  and  in  1887  for  the  first  time  she  made  a  claim 
that  in  1864  she  bad  given  her  husband  $7iiH,  on  an  undi  rstanding  tLat  be 
should  invest  it  for  her  benefit  and  account  to  her  therefor  when  requested. 
In  1B66  plaintiff  had  executed  a  satisfaction  of  a  mortgage  f >  r  $^80  and 
another  in  1808  for  $300.  There  were  several  witnesses  who  testified  to 
conversations  with  the  husband  in  which  he  stated  that  he  held  moneys 
belonging  to  his  wife,  but  did  not  identify  it  as  the  monev  in  question. 
Held,  that  no  a^eement  was  proved  between  plaintiff  and  lur  husband 
creating  a  special  trust  in  the  husband  at  the  time  of  his  death  sufficient 
to  take  the  claim  out  of  the  statute  of  limitations.  6hMon  v.  Sheldon 
0i  al  (Ct.  App.),  260. 

See  Attachment.  d< 

MORTGAGE. 

1.  Defendant  mortgaged  his  farm  to  plaintiff  as  collateral  security  to  a  con- 
tract for  the  maintenance  of  plaintiff  during  her  life.  On  default  of  any 
payment  of  interest  on  the  mortgage,  or  on  any  payment  on  a  prior  mort- 
gage on  the  same  farm  to  F..  the  mortgage  was  to  become  due,  and  in  the 
absence  of  any  default  during  plaintiff's  life,  it  was  to  be  discharged. 
With  the  consent  of  P.,  certain  payments  on  his  mortgage  were  deferred, 
upon  the  agreement  that  defendant  would  put  certain  improvements  upon 
the  mortgaged  farm,  which  he  did.  and  made  all  subsequent  payments. 
During  all  this  time  prompt  payments  were  made  to  plaintiff  of  lu  r  inter- 
est and  accepted  by  her  without  any  objection  as  to  the  exte  sion  ullowed 
by  P.  of  which  she  could  have  learned  by  inquiry.  Held,  in  a  subsequent 
action  by  plaintiff  to  foreclose  her  mortgage  for  alleged  default  arising 
from  the  deferred  payments  to  P..  that,  her  security  not  havine  been  im- 
paired by  such  extensions,  and  defendant  not  having  been  in  default  for  a 
long  time  prior  to  the  commencement  of  the  action,  the  court  did  not  err 
in  giving  defendant  relief  from  forfeiture,  and  in  refusing  to  grant  a  fore- 
closure.'   OUbert  v.  Shaw  et  at.  (Sup.  Ct.),  157. 

2.  A  mortgage  given  to  defraud  creditors  gives  neither  title  nor  legal  pos- 
session as  against  execution  creditors  for  a  pre  existing  debt,  and  as  against 
such  creditors  the  title  and  right  to  possession  is  still  in  the  mortgagor, 
and  the  mortgage  being  void  as  to  such  creditors  the  properiy  is  regaraed 
as  that  of  the  judgment  debtor,  and  can  be  taken  on  execution  the  same 
as  though  no  mortgage  existed.     OuUford  v.  MilU  (Sup.  Ct.),  a58. 

8.  On  the  trial  of  an  action  to  foreclose  a  senior  mortgnse  the  complaint 
was  dismissed  as  to  a  junior  mortgagee  on  the  ground  that  the  premises 
covered  by  her  mortgage  had  been  released  from  the  prior  mortgage,  but 
on  the  sale  the  whole  properly  was  sold  by  the  referee.  The  back  taxes 
were  paid  by  the  purchasers  irom  the  proceeds  of  the  sale,  and  they  took 
an  assignment  of  the  tax  title  in  aid  of  their  own.  Held,  that  such  assign- 
ment did  not  make  their  title  paramount  to  that  of  the  junior  mortgagee. 
Mor9^  V.  Burns  et  al.  (Sup.  Ct.),  479. 

4.  J.  conveyed  certain  premises  to  S.,  subject  to  a  mortg^  ;  thereafter  an 
action  was  begun  to  foreclose  the  same,  and  J.  purchased  it  for  $3,216.50. 
Subsequently  he  gave  it  to  McG.  and  plaintiff,  to  collect  for  him,  th-.y  to 
repay  him  tfie  amount  paid  out  to  protect  himself,  and  the  balance,  if  uur, 
to  be  divided  between  themselves.  It  appeared  that  McG.  subsequenily 
procured  J.  to  assign  the  mortgage  to  B.,  the  consideration  expressed  be- 
ing $2,000  ;  that  defendant  gave  McG.  his  check  for  ^,000,  and  he  paid 
the  proceeds  to  J. ;  that  B.  afterwards  assigned  the  mortgage  to  defenaant 
without  consideration.  The  mortgage  was  redeemed  by  payment  of 
$5,597.50,  and  the  court  directed  that  defendant  be  repaid  the  $2,000. 
Plaintiff  brought  suit  to  recover  one-half  that  ampunt  as  a  balance  over 
the  amount  due  J.  J7eM,  that  the  court  erred  in  giving  judgment  for  plaint- 
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ifif,  as  the  $2,000  was  paid  to  J.  in  consideration  of  the  transfer  of  the 
mortgage.     MeClave  v.  Sterne  (Sup.  Ct.),  550. 

6.  Whether  the  money  represented  by  the  check  of  defendant  to  McG.  was 
defendant's  •  r  muney  which  McG.  had  deposited  with  him,  was  entirely  im- 
material with  res|.wfa  to  plaintiff's  demand,  that  being  a  question  entirely 
between  themselves.    /(/. 

6.  Nor  had  the  plaintiff  any  interest  in  questioning  the  propriety  of  the 
assignment  of  the  mortgage  by  B.  to  defendant  without  consideration 
after  McO.'s  death.    Id, 

7.  In  June,  1888,  defendant  D  gave  a  mortgage  to  plaintiff  lor  $15,000,  to 
secure  him  for  the  "  payment  of  any  and  all  notes,  checks  and  drafts  en- 
dorsed" by  him  for  the  benefit  or  accommodation  of  said  D.  and  his  firm. 
Before  the  mortgage  was  given  plaintiff  had  been  endorsing  for  D  and 
his  firm,  and  a  ^,000  note  endorsed  by  plaintiff  was  then  ouUtauding. 
Thia  was  renewed  in  July  and  paid  by  D.  in  September.  In  August,  1888, 
D.  gave  defendant  NichcHs  a  mortgage  upon  the  same  premises  for  accom- 
modation endorsements.  Nichols  had  no  notice  of  plaintiff's  moHgage 
and  recorded  his  in  July.  In  October  and  November  plaintiff  again  en- 
dorsed notes  for  D.  with  no  notice  of  the  Nichols  mortgage,  which  notes 
he  was  compelled  to  pay.  Beld,  that  plaintiff's  mortgage  covered  his 
payments  on  the  two  notes  last  mentioned  and  was  not  limited  to  past  en- 
dorsements.   Farr  t.  Nichols  (Ct.  App.),  555. 

8  As  between  the  plaintiff  and  the  mortgagor  it  was  proper  to  show  the 
amount  of  the  plaintiff's  endorsements  then  existing,  in  order  to  aid  in 
ascertaining  whether  they  used  the  word  "endorsed"  in  the  mortgage 
solely  with  reference  to  such  existing  endorsements  or  with  reference  to 
existing  and  future  endorsements.    Id, 

^.  The  answer  in  an  action  to  foreclose  a  mortgage  alleged  that  it  had 
been  given  in  part  for  moneys  lost  by  the  mortgagor's  husband  at  a  game 
of  poker;  that  if  the  had  died  at  the  time  of  the  execution  of  the  bond 
ana  mortgagOi  her  four  children,  naming  them,  would  have  been  entitled 
to  the  real  estate  described,  and  prayed  that  the  instruments  be  declared 
Toid,  or  enure  to  the  said  children  under  the  statute  Held^  that  the  re- 
sult of  proving  the  facts  set  out  in  the  answer  and  which  it  was  proposed 
to  prove  by  her  said  husband,  would  be  to  confine  the  enforcement  of  the 
bond  and  mortgage  to  the  land  and  destroy  the  personal  liabilitv  of  the 
obligors  upon  the  bond,  and  as  the  only  judgment  sought  against  said 
witness  was  for  any  deficiency  that  might  exist  after  a  sale  of  the  land,  he 
was  directly  interested  in  the  event  of  the  action  and  incompetent  to  tes- 
tify to  any  transaction  with  the  deceased  mortgagee  and  his  evidence  was 
properly  exduded.    Luetchford  v.  Lord  (Ct.  App.),  625. 

10.  A  trustee,  who  held  a  mortgage  for  the  benefit  of  minors,  obtained  title 
to  the  mortgaged  premises,  and  satisfied  the  mortgage.  Subsequently  he 
borrowed  money  of  a  bank,  and  gave  it  a  mortgage  on  the  property  in 
question,  the  bauk  having  no  knowledge  of  the  prior  mortgage,  other  than 
a  single  memorandum  in  the  abstract  furnished  by  the  county  ^lerk  and 
which  certified  H  as  discharged.  In  an  action  by  the  persons  named  as 
eestuU  que  trust  to  reinstate  the  mortgage  for  their  benefit,  Held,  that  the 
mortgage  should  be  so  reinstated,  taking  precedence  over  the  one  to  the 
bank,  it  being  chargeable  with  constructive  notice  of  the  irregularity  of 
the  discharge  by  defendant.    Kirsch  tt  al  v.  Tozier  et  al.  (Sup.  Ct.)«  604. 

See  Deed,  8.  9,  Forbclosurb;  Fraud,  1;  Limitation,  1. 

MOTIONS  AND  ORDERS. 

1.  A  motion  for  reargument  of  a  motion  previously  denied  is  properly 
made  at  a  special  term  for  the  hearing  of  non  enumerated  motions  ;  and 
the  fact  that  the  justice  who  decided  the  original  motion  does  not  happen 
to  preside  will  not  justify  either  a  denial  or  dismissal  of  tlie  application. 
The  proper  course  in  such  case  is  to  refer  the  application  to  the  justice 
who  heard  the  original  motion,  or  defer  its  hearing  until  he  presides  nt 
special  term.    Averell  v.  Barber  et  cU.  (Sup.  Ct.),  542. 

t.  The  right  to  a  reargument  of  a  motion  to  open  a  defnult  is  not  lost  be- 
cause plaintiffs  have  consented  to  a  resettlement  of  the  original  order, 
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reoelred  the  costs  awarded  therein  and  excepted  to  the  sufficiency  of  the 
sureties  to  the  undertaking  required  to  secure  their  recovery.  Lanahan 
aoL^.  Drew  (City  Ct  N.  Y.),  7». 

MUNICIPAL  CORPORATIONS. 

1  Plaintiff's  intestate,  who  was  in  the  employ  of  the  water  works  repair 
department  of  the  city,  was  sent  with  a  gang  of  men  under  tlie  charge  of  a 
foreman  to  lay  pipes  in  a  trench  which  the  city  had  had  made.  While  at 
work  in  the  trench  he  was  cruslied  bv  the  caving  in  of  the  earth.  The 
usual  custom  of  inspecting  trenches  before  sending  men  to  place  wuter 
pipes  therein  had  not  been  observed.  Held,  that  the  question  of  defend- 
ant's negligence  was  properly  submitted  to  the  jury;  that  defendant  owed 
the  deceased  the  duty  to  afford  him  a  reasonably  safe  trench  to  work  in, 
and  that  lie  had  a  right  to  rely  upon  the  implied  assurance  that  the  trench 
in  question  was  of  that  character.  Wannamaker  v.  Citu  &f  Boche^ter  (Sup. 
Ct.).  45 

2.  Lands  formerly  in  the  town  of  New  Lots  were  sold  to  plaintiff  and  others 
with  reference  to  a  map  on  which  they  appeared  bounded  by  a  street  some 
of  which  were  purchased  by  defendant,  which  for  convenience!  closed  said 
street  and  opened  another  tifty  feet  distant,  which  was  used  by  the  public 
for  over  twenty  years.  Held,  that  as  between  plaintiff  and  the  city  it  was 
a  highway,  and  that  defendant  was  liable  for  injuries  caused  by  material 
left  therein  by  its  employees.  May  v.  City  of  Brooklyn  (City  Ci.  Bklyn), 
868. 

8.  Boiler  inspectors  in  the  city  of  Brooklyn,  having  the  **  same  powers  and 
privileges  as  members  of  the  police  force,"  are  entitled  to  a  hearing  b  fore 
dismissal  and  a  fair  opportunity  to  show  that  tin  re  is  no  legal  ground 
for  it     People  ex  rel.  Fox  v.  Hay  den  (Ct.  App).  506. 

4.  Under  the  charter  of  the  city  of  Rochester  the  power  of  contracting  for 
paving,  etc.,  devolves  upon  what  is  known  as  ihe  executive  board  aft*  r 
the  common  council  has  authorized  the  work  and  designated  the  district 
upon  whicli  the  assessment  is  to  be  laid.  On  January  8.  a  resolution  was 
adopted  by  the  common  council  to  do  the  paving  in  question,  and  the  mat- 
ter was  turned  over  to  the  executive  board.  More  than  a  month  thereafter 
a  motion  was  adopted  in  the  common  council  "  that  action  on  the  tinal  or- 
dinance for  Lake  Ave.  ♦  *  *  be  reconsidered,"  and  subsequently 
another  that  such  action  be  indefinitely  postponed.  Subsequently  the 
executive  board,  in  compliance  with  a  writ  of  mandamus,  awarded  the 
contract,  and  the  cost  was  assessed,  with  the  usual  hearing,  and  confirmed 
by  the  common  council.  Held,  that  the  decision  upon  the  application  for 
the  mandamus  was  a  judgment  of  a  court  of  competent  jurisdiction,  and 
could  not  thereafter  be  questioned  eoVdkrally  by  any  party  represented  in 
the  proceeding.    AsJiion  ei  al.  v.  City  of  Bocfiestei'  et  al.  (Ct.  App.),  626. 

5.  Such  judgment  bound  these  plaintiffs,  though  not  parties  by  name,  as 
they  had  the  statutory  notices  of  all  the  proceedings,  and  were  represented 
by  the  executive  board,  who  acted  in  a  certain  sense  as  agents  of  tiie  prop- 
erty holders.    Id, 

0.  Land  owned  bv  a  railroad  company,  originally  acquired  by  purchase,, 
and  not  by  conucranntion  proceedings,  and  used  for  terminal  facilities 
within  city  limits,  may  be  taken  for  street  purposes  by  the  city  without 
aid  from  special  legislation.     Matter  ff  Alexander  Ave.  (Sup.  Ct.),  540. 

7.  Section  957  of  the  consolidation  act  which  provides  that  no  streets,  not 
laid  out  before  May  23.  1873,  shall  be  constructed  through  or  upon  depot 
grounds  within  certain  wards,  unless  by  consent  of  the  company,  is  a 
clear  recognition  of  the  city's  right  in  respect  to  streets  laid  out  prior  to 
that  time  to  open  them  through  depot  grounds.    Id, 

tS.  By  §  1,  chapter  604,  Laws  of  1874,  conferring  upon  the  commissioners 
of  the  department  of  public  parks  the  exclusive  power  to  lay  out  streets, 
etc..  in  the  city  of  New  York,  over  lands  belonging  to  the  state.  t)^e  city 
has  power  in  laying  out  streets  to  take,  upon  proper  condemnati^jn  pro- 
ceedings, land  lying  under  water  outside  the  exterior  line  estab^isheahy 
law  at  the  line  of  solid  filling  and  belonging  to  the  state.    Id. 
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0.  Where  land  along  a  river  is  taken  for  street  purposes,  the  award  of  dam- 
ages for  the  land  will  include  the  bulkhead  rights  thereon,  as  thej  are 
mere  appurtenances  to  the  land.    Id, 

10.  Where  lands  of  the  railroad  company  alone  receive  a  new  frontage  by  the 
opening  of  the  street,  they  are  properly  assessed  with  a  greater  proportion 
of  the  expense  than  the  other  adjacent  property.    Id. 

11.  Section  990  of  the  New  York  consolidation  act  does  not  apply  to  proceed- 
ings  to  open  streets  of  the  first  class;  that  is,  streets  needed  for  the  conve- 
nience of  the  general  public.    Id, 

12.  The  court  has  no  power  under  §  908  of  the  consolidation  act  to  disturb 
an  assessment  which  is  equivalent  to  the  fair  value  of  the  local  improve- 
ment for  the  puri)ose  of  a  redistribution  of  the  same  on  the  property 
assessed.    Matter  if  Chuelmmgh  (Sup.  Ct.).  586. 

18.  Plaintiff's  assignor  in  18^  contracted  with  defendant  to  excavate  and 
^rade  Ninety  fifth  street.  In  1885,  havine  completed  his  work,  he  ren- 
dered an  itemized  statement  showing  a  balance  of  $84,000,  and  it  was  cer- 
tified to  be  correct  by  the  chief  engineer,  superintendent  of  streets  and 
commissioner  of  public  works,  and  defendant  entered  into  and  has 
since  had  possession  of  the  street  Four  years  afterwards  he  brought  this 
action  to  recover  the  amount  due  on  the  contract,  which  defendant  re- 
fuses to  pay  on  the  ground  of  a  failure  of  performance,  in  that  he  had  not 
excavated  the  rock  to  two  feet  below  grade  as  required.  The  contract  re- 
quired the  entire  work  to  be  completed  '*to  the  satisfaction  of  the  com- 
missioner of  public  works  and  in  substantial  accordance  with  the 
specifications  here  annexed  and  the  plan  therein  referred  to."  No  fraud 
was  charged.  Held,  that  the  contractor  was  entitled  to  recover  the  sum 
certified,  with  interest.    Brady  v.  Mayor  (Ct.  App.),  613. 

14.  Where  the  mdes  were  given  by  the  survey  r  or  his  assistant ;  examina- 
tion made  after  the  excavation  was  completed  and  before  filling  in  was 
done ;  the  filling  subsequently  made  to  grade,  and  the  work  accepted,  if 
the  ffrade  was  mistakenly  given  to  the  contractor  by  the  surveyor  and  the 
work  done  in  conformity  Uierewith  and  certificates  of  completion  after- 
wards given,  the  defendiant  cannot  thereafter  refuse  to  pay  because  as  the 
result  of  a  misdirection  bv  its  officers  the  specifications  had  not  been 
literally  complied  with.    la. 

15.  Plaintiff  was  notified  on  the  15th  of  May,  1886.  by  the  commissioner  of 
public  works  that  he  was  promoted  from  the  position  of  laborer,  and  ap- 
pointed clerk  in  the  department  of  public  works,  at  $1,000  per  year,  "  to  be 
paid  from  the  appropriation  for  repairing  and  renewal  of  pipes,  sop  cocks, 
etc.,  safaries."  There  had  been  an  appropriation  for  this  purpose  of 
$50,000  for  the  year  1887,  but  ignvas  exhausted  December  81,  1887,  and  no 
appropriation  made  for  1888  ana  1889.  He  was  notified  by  the  commis- 
sioner when  the  appropriation  was  exhausted  that  on  that  account  he  was 
suspended.  Notwithstanding  this,  plaintiff  obtained  Judgment  against 
the  city  for  his  salary  for  over  two  years.  Held,  error.  Lethbriage  v. 
Mayor  (Ct.  App.).  669. 

16.  When  the  commissioner  made  the  appointment  he  had  in  view  the  pro- 
visions of  law  which  limited  his  power  to  create  an  obligation  against  the 
city  t)eyond  or  in  excess  of  the  sum  specifically  appropriated  for  that  pur- 
pose, and  the  plaintiff  must  be  deemed  to  have  accepted  the  appointment 
with  the  same  understanding  and  the  same  limitations.    Id. 

17.  The  provision  of  the  statute  giving  a  clerk  or  officer  the  right  to  a  hear- 
ing and  an  opportunity  to  make  an  explanation,  is  wholly  inapplicable  to 
a  case  where  the  removal  was  made  for  the  reason  that  the  appropriation 
applicable  to  the  payment  of  the  salary  has  been  expended.    Id. 

18.  In  an  action  against  a  city  for  damages  for  injuries  caused  by  falling 
on  a  slippery  sidewalk,  it  appeared  tlmt  the  sidewalk  had  been  covered 
with  ice  for  some  weeks  prior  to  the  accident,  and  was  rough  and  uneven 
therefrom  ;  that  on  the  evening  of  the  accident  it  commenced  snowing  be- 
tween six  and  seven  o'clock,  and  by  eight  o'clock,  the  time  when  the  acci- 
dent occurred,  two  inches  had  fallen.  Plaintiff  testified  that  she  slipped 
on  the  ice,  and  again  that  she  slipped  on  the  snow.    The  jury  rendered  a 
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verdict  for  plaintlflf.    Held,  that  the  verdict  was  not  sustained  by  the  evi- 
dence, and  must  be  reversed.    LawU8$  v.  City  of  Ttvy  (Sup.  Ct.),  735. 

10.  Chapter  573,  Laws  1886,  applies  to  an  action  against  a  municipal  cor- 
poration for  personal  injuries  caused  by  negligence  although  the  same  is 
brought  within  six  months  from  the  time  the  cause  of  action  accrued. 
Bauer  v.  City  of  Buffalo  (Sup.  Ct.),  814. 

20.  In  1872  petitioner  served  a  petition  under  Laws  1838.  chap.  838,  alleg- 
ing fraud  or  irregularity  in  an  assessment  proceeding,and  gave  notice  that 
it  would  be  presented  t  >  the  special  term  on  a  duy  specified  and  procCj 
taken  in  support  of  its  allegatious.  On  the  day  specified  petitioner  d.d  not 
appear,  but  m  1890,  after  payment  of  the  assessment,  another  notice  was 
served  by  which  he  sougbt  to  contiuue  the  proceeding,  lldd,  that  the 
mere  service  of  tlie  notice,  not  followed  by  any  proceeding  under  It,  was 
ineffectual  to  commence  any  special  proceeding  under  tlie  statute,  and 
that  the  application  should  have  been  aenied.  Matter  of  Duffy  (Sup.  Ct.), 
840. 

21.  Plaintiff  and  G.  entered  into  an  agreement  whereby  G.  acreed  to  pay 
plaintiff  $1,500,  and  have  the  benefit  of  certain  partly  performed  street 
grading  contracts  after  completing  the  same.  Six  weeks  after  G.  executed 
this  agreement  he  died,  without  having  paid  the  $1,500.  His  administra- 
tors did  some  work  on  the  contracts,  but  finally  abandoned  Uiem,  and  thev 
were  completed  by  plaintiff.  The  administrators  filed  liens  for  the  work 
done  by  themselves  and  their  intestate.  Held,  in  an  action  to  vacate  tlie 
liens,  the  contract  price  of  the  work  not  being  divisible*,  and  the  work 
having  been  abandoned  uncompleted,  that  the  administrators  were  not 
entitled  to  Uie  lien.    Mahon  v.  Quilfoyle  et  al.  (N.  Y.  C.  P.),  879. 

22.  The  removal  of  a  policeman  on  the  charge  of  being  in  a  liquor  store 
during  his  tour  of  patrol  duty  cannot  be  sustained  where  there  is  no  evi- 
dence that  he  was  on  patrol  duty  at  the  time.  Boople  ex  rel.  O'Bau  v.  Mac- 
Lean  et  at.  (Sup.  Ct.),  915. 

See  Pleading,  U 

NEGLIGENCE. 

1.  Plaintiff,  who  was  employed  by  a  railroad  company  whose  tracks  were 
in  close  proximity  to  those  of  defendant,  rode  upon  an  engine  of  his  em- 
ployer in  returning  home.  Just  before  the  engine  stopped  he  looked 
both  ways,  but  saw  no  approaching  train,  and  he  then  descended  back- 
wards on  the  side  of  the  engine  towards  defendant's  tracks  and  took  two 
steps,  when  he  was  struck  by  a  train  and  injured.  Hdd,  that  plaintiff 
failed  to  exercise  the  care  which  a  prudent  person  would  have  exercised 
under  the  circumstances,  it  not  appeai#g  that  he  looked  or  listened  after 
the  engine  stopped,  and  that  a  nonsuit  was  proper.  Smith  v.  JV.  P.  C.  <£ 
U.  R,  R,  R,  Co.  (Sup.  Ct.),  65. 

2.  The  court  is  not  bound  by  the  bare  assertion  of  a  party  that  he  used  his 
natural  faculties  of  seeing  and  hearing  before  attempting  to  cross  the 
track  to  submit  his  case  to  the  jury,  when  it  is  manifestly  untrue  or  it  is 
shown  that  the  observation  was  not  opportunely  made.    iS. 

3.  The  owner  of  adjoining  buildings  employed  defendant  F.  to  repair  one 
of  them  and  the  other  defendants  to  repair  the  other.  Both  buildin^^ 
wei^  repaired  at  the  same  time  and  scaffolds  were  in  front  of  each.  Plaint- 
iff's intestate,  who  was  employed  by  B.  <&  M.,  got  down  upon  F.'s  scaffold 
without  his  permission  to  receive  a  ioist.  when  the  scaffold  fell  and  caused 
his  death.  Held,  that  F.  was  not  liable  therefor,  as  there  was  no  privity  of 
contract  between  them;  nor  were  the  other  defendants  liable  in  the  ab- 
sence of  profjf  that  they  had  adopted  said  scaffold  for  the  use  of  their 
workmen.     Mauer  v.  Ferguson  et  al.  (City  Ct,  B'klyn),  872. 

4.  In  an  action  for  injuries  caused  by  the  fall  of  a  scaffold,  a  witness  who 
testifies  that  he  did  not  know  what  caused  it  to  fall,  and  that  he  did  not 
look  to  see  how  many  nails  were  in  it,  should  not  be  allowed  to  give  his 
opinion  as  to  whether  it  was  put  up  right.     Id, 

5.  Plaintiff  was  at  work  for  defendant  upon  a  scaffold  at  its  station  prepar- 
ing a  piece  of  timber  and  was  injured  by  the  fall  of  the  scaffold  as  a  loco- 
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motive  passed.  Several  others  had  previously  passed  without  injury  to 
the  scaffold,  but  plaintiff  testified  that  the  locomotive  in  question  knocked 
the  scaffold  down.  Held,  that  it  was  not  the  duty  of  the  court  to  submit 
the  case  to  the  jury  on  plaintiff's  uncontradicted  testimony,  in  the  absence 
of  proof  that  the  engine  in  question  was  wider  than  the  others.  Hoyden  v. 
Brooklyn  El.  R.  B.  Co.  (City  Ct.  B'klyn),  877. 

6  Defendant  moved  the  anchor  of  a  sloop  to  enable  his  vessel  to  pass,  and 
the  sloop  was  cast  ashore  and  injured.  In  an  action  for  such  injuries  the 
evidence  as  to  whether  such  removal  was  necessary  to  enable  defendant's 
vessel  to  pass,  or  whether  it  was  a  useless  interference,  was  conflicting, 
and  the  court  charc^ed  that  defendant  had  the  right  to  remove  the  anclior 
if  it  interfered  with  navigation.  Udd,  that  a  verdict  in  plaiulili's  favor 
would  not  be  disturbed.    Bedell  v.  Kirk  (Sup.  Ct.),  483. 

7.  In  an  action  for  damages  airainst  a  railroad  company  it  appeared  that 
plaintiff's  intestat^e  was  killed  while  engaged  in  his  duties  as  a  brakeman 
upon  defendant's  cars;  that  he  had  been  employed  at  such  work  over  two 
months;  that  his  death  was  caused  by  collision  with  the  beams  of  a  bridge 
while  standing  on  the  deck  of  a  box  car;  that  ordinary  cars,  with  a  man 
of  ordinary  height  standing  thereon,  could  pass  under  the  bridge  with 
safety;  that  the  car  upon  which  intestate  was  riding  was  eighteen  inches 
higher  than  the  ordinary  cars,  but  that  intestate  knew  of  this  fact;  that 
the  statute  in  regard  to  warning  signals  had  been  complied  with  by  the  de- 
fendant; and  there  was  nothing  to  obstruct  intestate's  view  of  the  bridge. 
Held,  that  intestate's  death  was  caused  by  his  negligence,  and  that  the  com- 
plaint was  properly  dismissed.  Lynch  v.  N.  ?.,  L.  E.  &  W.  U.  R.  Co. 
(Sup.  Ct ),  6tJ3. 

8.  In  an  action  for  injuries  to  plaintiff  sustained  in  a  collision  between 
street  cars,  it  was  shown  that  the  brake  chain  on  defendant's  car  broke 
while  on  a  down  grade,  and  the  car  ran  down  by  its  own  weight  and  col- 
lided with  another  car  standing  on  the  same  line.  The  driver  remained  at 
his  post  until  within  four  feet  of  the  car  in  front  of  him,  and  then  jumped 
off.  Held,  that  the  judge  erred  in  leaving  it  to  the  jury  to  determine 
whether  the  car  was  managed  with  the  care  and  skill  which  the  law  re- 
quired, as  there  was  no  such  question  in  the  case;  the  proof  bein&r  over- 
whelming that  the  driver  did  everything  that  anyone  could  have  done  to 
prevent  the  accident  from  the  moment  the  cliaiu  broke.  Wynn  v.  C.  F., 
N,  AE.  R.  R.  R.  Co.  (Ct.  App.).  673. 

9.  It  is  a  fair  question  for  a  jury  to  determine  whether  the  driver  of  a 
horse  carls  not  guilty  of  negligence  in  approaching  the  crossing  of  another 
railroad  track  at  a  rate  of  speed  which  would  not  enable  him  to  stop  his 
car  almost  instantly  upon  cliscovering  another  car  approaching  on  such 
track.  And  if  he  do  approach  at  such  a  slackened  rate  of  speed,  it  would 
also  be  a  question  for  the  jury  whether  he  was  not  guilty  of  negligent 
conduct  in  attempting  the  experiment  of  crossing  in  front  of  the  other  car, 
when  to  remain  where  he  was  and  await  its  crossing  would  result  in  abso- 
lute safety.     Schneid4r  v.  Second  Ate.  R.  R.  Co.  et  al  (Ct.  App.),  680. 

10.  In  this  action  the  railroad  crossing  the  line  on  which  plaintiff  was  a  pas- 
senger was  made  a  co-defendant,  plamtiff  claiming  that  it  ha  i  insufficiently 
inspected  the  running  gear  of  the  car  which  collided  with  one  upon  which 
he  was  riding.  A  witness  swore  that  the  examination  of  the  cars  testified 
to  have  been  made  by  said  railn>ad,  that  of  getting  down  on  the  hands  and 
knees  of  the  examiner  and  looking  at  the  gear,  would  not  reveal  a  latent 
flaw,  and.  upon  cross-examination,  that  striking  with  a  hammer  would  re- 
veal such  a  defect.  He  was  then  allowed  to  testify  that  this  was  not  an 
adequate  way  for  the  examination  of  the  fear,  although  an  objeotion  was 
made  to  the  question  as  calling  for  a  conclusion  of  the  witness.  The  wit- 
ness was  then  asked  whether  tiiis  sort  of  examination  as  described  was  a 
proper  and  adequate  examination,  and  after  objection  and  except  ion,  was 
allowed  to  answer  that  it  was  not.  Held,  error;  that  the  objection  was 
specific  enough  as  calling  for  the  opinion  of  the  witness  upon  a  non-expert 
subjcK^t  and  should  have  been  sustained.    Id. 

11.  Plaintiff  was  not  a  passenger  of  the  railroad  in  question,  and  whether  its 
inspection  of  said  car  on  the  morning  of  the  accident  f  ullfiUed  the  duty  in- 
cumbent upon  it  toward  third  parties  was,  under  the  facts  in  this  case,  a 
^piestion  for  the  jury  alone,    fd. 
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12.  Plaintiff's  testator  left  defendant's  train  at  a  station,  and  continued  to  his 
destination,  walking  on  the  track.  He  crossed  to  the  other  track  to  avoid 
a  freight  train,  and  was  struck  by  another.  It  appeared  that  tliere  was 
no  footpath  on  the  side  of  the  tracks,  and  that  the  only  exit  from  the 
station  to  the  highway  was  through  private  grounds.  Hdd,  that  it  could 
not  be  said  as  matter  of  law  that  decedent's  death  was  not  caused  by 
defendant's  negligeace  in  not  providing  a  safe  means  of  exit,  and  tliat  the 
question  of  contributory  negligence  was  one  for  the  juiy,  and  that  the 
court  did  not  err  in  refusing  to  non-suit,  lieid  v.  N,  JT.,  N,  II.  dk  II,  H, 
R.  Co.  (Sup.  Ct.},  688 

13.  In  such  case,  evidence  as  to  whether  there  was  a  footpath,  and  the 
custom  of  walking  on  the  tracks,  and  as  to  the  maintenance  of  a  ticket 
agent  at  the  station,  and  the  absence  of  a  flag-man,  is  admissible,  for  the 
purpose  of  showing  the  condition  of  affairs  at  that  place  at  that  time.    Id. 

14.  The  admission  of  hearsay  evidence  as  to  the  ownership  of  the  path  to  th^ 
highway  is  not  reversible  error  where  there  is  other  competent  evidence 
to  show  that  it  led  through  private  property.    Id, 

15.  In  an  action  by  plaintiff's  father  based  on  the  same  injuries  to  her,  a  re- 
covery was  had  which  was  affirmed  on  appeal.  In  this  action  the  engi.ccr 
who  then  testified  that  the  whistle  was  not  blown  until  plainiiff  was  struck 
was  not  produced,  and  two  witnesses  who  corroborated  him  varied  tlieir  tes- 
timony, and  a  police  officer  testified  that  the  whistle  was  blown.  Plaintiff's 
testimony  was  m  harmony  with  that  given  by  her  in  the  previous  case. 
HM,  that  a  verdict  in  her  favor  would  not  be  disturbed,  tyto^  v.  Stctten 
Mind  R,  T.  R.  R.  Co.  (Sup.  Ct.),  747. 

16.  In  an  action  for  injuries  caused  by  negligence  the  plaintiff  may  be  prop- 
erly allowed  to  testify  to  the  present  condition  of  the  injured  psjt.  Schu- 
ler  V.  Third  Ave.  R  R  Co.  (City  Ct.  N.  Y.),  774. 

17.  Where  the  plaintiff  has  testified  positively  that  he  is  still  suffering  pain, 
evidence  of  a  physician  that  he  complained  of  shooting  pains,  while  not 
competent  as  being  hearsay,  is  harmless,  as  it  will  be  presumed  that  the 
jury  in  rendering  a  verdict  for  plaintiff  believed  his  testuuony.    Id. 

18.  In  such  a  case  the  physician  may  be  allowed  to  testify  as  to  the  perma- 
nency of  the  injury,  although  the  same  was  not  alleged  in  the  pleadings. 
Id. 

19.  A  verdict  for  $800  for  an  injury  to  plaintiff's  eye  from  which  he  suf- 
fered pain  for  nearly  three  years,  is  not  excessive.    Id. 

20.  A  child  three  and  one-third  years  old  attempted  to  cross  the  street  in 
front  of  an  approaching  horse  car,  and,  in  so  doing,  ran  between  the  front 
and  hind  wheels  of  an  express  wagon,  which  was  coming  up  from  the 
rear  of  the  car,  and  was  injured.  Held,  that  the  fact  that  the  wniron  was 
being  driven  too  fast  just  before  the  accident  was  not  material,  if  there  was 
enough  to  show  that  the  accident  would  have  occu!  red  just  the  same  had 
it  been  driven  at  a  slower  speed.    Dudley  y.Westcott  (N.  Y.  C.  P.),  882. 

21.  Where  a  child  too  young  to  charge  it  with  personal  contributory 
negligence  is  run  over  in  the  street  by  a  wagon,  its  mother's  negligence  in 
sending  it  into  the  street  imattended  must  be  charged  to  it.    Id. 

See  Highways,  8, 4;  Landlord  and  Tenant.  6-7;  Master  and  Servant, 
1, 8-5;  Municipal  Corporations,  1, 18, 19;  Railroad,  1, 2, 18, 23, 46. 

NEW  TRIAL. 
See  Appeal,  1;  Will,  14. 

NEW  YORK  CITY. 

1.  Where  a  contract  with  the  city  provides  that  the  contractor  shall  com- 
mence work  on  such  day  as  the  commissioners  ^all  designate,  and  pro- 
gress the  same  so  as  to  complete  on  or  before  three  calendar  months,  and 
no  day  is  designated  by  such  officers,  the  contractor's  time  does  not  begin 
to  run,  and  the  city  cannot  complain  that  the  work  was  not  completed 
within  three  calendar  montlis  from  the  beginning  of  the  work.  Deewt  v. 
Mayor  (N.  Y.  Supr.  Cl.),  218. 
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2.  A  notice  of  lien  under  §  1825  of  chap.  410,  Laws  1882,  which  states 
that  the  amount  claimed  is  duo  from  the  contractor  with  the  city  under  a 
contract  made  by  him  through  his  agent,  when  in  fact  the  alleged  agent 
was  a  subcontractor  with  whom  the  contract  was  made,  is  not  in  compli- 
ance with  the  statute,  and  cannot  be  the  foundation  of  a  lien.  Fiske  v. 
Hogeri  et  al.  (N.  Y.  Supr.  Ct.),  825. 

See  Eminent  Domain,  1,  2;  Municipal  Corporations,  6-17,  20-22;  Rail- 

liOAD,  5,  6. 

NONSUIT. 
See  Reference,  3,  4 

NOTICE. 
See  Service. 

NUISANCE. 

1.  Plaintififs  house  adjoining  defendant's  road  was  sbaRen  and  its  walls 
weakened  by  the  repeated  concussions  of  blasting  in  making  an  excavation 
for  the  road.  Held,  that  the  blasting  was  the  proximate  cause  of  the  in- 
jury, although  no  particular  blast  was  shown  to  have  been  the  cause,  and 
that  defendant  was  liable  although  there  was  no  negligence  on  its  part  or 
that  of  its  servants.    Booth  v.  B.,  IT.  <fe  0.  T.  It  it  Co.  (Sup.  Ct.),  9. 

2.  A  railroad  company  has  no  immuni  ies,  by  reason  of  its  corporate  char- 
acter, relieving  it  from  responsibility  for  the  direct  injuries  caused  by  its 
work,  though  it  and  its  servants  are  without  actual  negligence.     Id. 

8.  Evidence  that  the  work  was  done  by  an  independent  contractor  is  inad- 
missible in  such  a  case,  where  it  appears  that  the  contractor  was  specially 
employed  to  do  the  particular  work  and  it  was  known  to  all  the  parties  to 
the  contract  that  blasting  would  be  necessary.    Id. 

See  Landlord  and  Tenant,  7;  Railroad,  30. 

OLEOMARGARINE. 

An  intent  to  sell  the  product  as  butter  or  cheese  is  necessary  to  constitute 
a  violation  of  §  8  of  chap.  183,  Laws  1885,  prohibiting  the  mixture  with 
milk,  cream  or  butter  of  any  animal  fats  or  animal  or  vegetable  oils. 
BiopU  V.  Dold  (Sup.  Ct.),  822. 

PARENT  AND  CHILD. 

In  an  action  brought  to  recover  for  medical  services  rendered  to  defend- 
ant's daughters,  the  testimony  showed  that  both  daughters  had  spoken  of 
defendant  as  "  p^pa  *»"  ^^^^  ^'lls  ^^^  heen  sent  him  lor  their  tuition,  and 
letters  received  from  him  enclosing  checks  in  payment :  that  they  were  at 
boarding  school  and  needed  medical  attention  at  the  time  the  services  were 
rendered,  and  Uiat  during  the  previous  year,  when  at  the  same  school, 
plaintilT  had  rendered  them  like  services  and  been  paid  by  defendant 
through  the  treasurer  of  the  school.  Held,  that  the  evidence  was  sufficient 
to  establish  the  fact  that  the  per  ons  treated  were  defendant's  daughters, 
and  impliedly  authorized  to  engage  tho  services.  Keilson  v.  Ray  (N.  Y. 
C.  P.),  125. 

PARTIES. 

1.  The  non- joinder,  as  party  defendant,  of  a  joint  contractor  is  unavailable 
for  any  purpose,  unless  tho  objection  is  taken  by  answer  or  demurrer,  and 
the  plaintitf  is  entitled  to  recover,  even  thoueh  the  evidence  established 
his  joint  employment.     Douglass  v.  Leonard  (N.  Y.  C.  P.),  293. 

2.  A  person  who  claims  to  have  some  interest  in  or  to  the  subject  matter  of 
an  action  is  a  proper,  although  n^  t  a  necessary  party,  and  may  be  brought 
in  to  have  his  rights  ascertained  and  defined,  l  chuyler  v.  Schiicht  (Sup. 
Ct),  674. 

PARTITION. 

1.  Where,  in  an  action  of  partition,  an  order  appointing  a  guardian  ad 
UUm  for  an  infant  defendant  is  entered  before  the  expiration  of  six  weeks 

St.  Rep.,  Vol.  XLIV.        124 
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after  personal  serrice  without  the  state,  it  is  a  nullity  and  no  Jurisdiction 
is  acquired  of  the  person  of  the  infant.  CrouUr  v.  Orouter  et  al,  (Ct. 
App.),  815. 

2.  While  the  judgment  is  not  absolutely  void*  as  the  aervioe  upon  the  in- 
fants was  complete  December  12,  1890,  and  the  judgment  of  partition  and 
sale  was  not  entered  until  September  3,  1891,  yet  Uie  purchaser  at  a  par- 
tition sale  has  a  rieht  to  expect  and  demand  a  marketable  title,  and  one  free 
from  a  reasonable  doubt  as  to  its  yalidity,  and  will  not  be  compelled  to 
take  property  sold  in  an  action  where  such  defect  exists,  and  it  is  the  duty 
of  the  plaintm  to  appiv  for  the  necessary  relief  by  way  of  an  amendment 
of  the  proceedings  before  he  can  be  heard  upon  a  motion  to  compel  the 
purchiuier  to  complete  his  purchase.    I<L 

See  EviDBNCB,  8. 

PARTNERSHIP. 

1.  During  the  absence  from  this  country  of  one  member  of  a  non-commer- 
cial partnership,  the  other  member  nuule  a  contract  for  the  purchase  of 
timber  land  on  his  own  account,  and  for  the  purpose  of  raising  money  to 
pay  therefor  induced  plalntifEs  to  endorse  his  note  bv  stating  that  the  pur- 
chase was  for  the  firm  and  that  his  partner  had  authorized  him  to  niake 
the  purchase.  Udd,  that  the  untruthful  statements  made  by  such  mem- 
ber were  not  binding  on  the  firm;  that  the  purchase  of  land  and  the  mak- 
ing of  notes  for  that  purpose  were  not  within  the  scope  of  the  business  of 
the  firm,  and  hence  the  firm  was  not  liable  thereon.  RutMey  et  al.  v. 
Biiggi  et  al,  (Sup.  Ct.).  28. 

2.  The  subsequent  assent  of  the  other  partner  to  take  an  interest  in  the  pur- 
chase, given  without  knowledge  of  the  note  in  question  or  that  his  part- 
ner had  undertaken  to  bind  the  firm,  was  not  a  ratification  of  his  partner's 
act.    Id. 

Z.  In  an  action  for  an  accounting,  brought  by  administrators  against  the 
surviving  partner  of  the  intestate,  defendant  claimed  a  right  to  offset  ac- 
counts for  ffoods  purchased  of  him  by  the  heirs  of  the  intestate  after  the 
firm's  dissolution,  under  an  agreement  with  one  of  the  administrators  that 
any  goods  so  sold  should  apply  on  the  estate's  interest  in  the  partnership 
assets.  Held,  that  the  claim  was  properly  rejected,  as  the  administrator 
was  without  authority  either  to  bind  the  estate  to  receive  such  accounts  as 
part  of  its  interest  in  the  partnership  assets,  or  to  compel  the  heirs  to  ap- 
ply their  accounts  with  defendant  to  their  shares  in  the  estate.  Schermer- 
horn  et  al,  v.  Brewer  (Sup.  Ct.),  135. 

4.  Such  accounts  of  defendant  with  intestate's  heirs  should  not  be  included 
in  the  referee's  list  of  tlie  firm's  uncollected  accounts,  as  they  were  not 
allowed  as  off -sets,  and  belonged  to  the  defendant  individually.    Id, 

5.  "Where,  at  tlie  request  of  defendant,  a  referee  found  a  certain  sum  had 
been  exjiended  for  waii^cs  by  defendant,  and  allowed  the  same  on  an  ac- 
counting, on  appeal  defendant  cannot  claim  that  the  referee  erred  in  not 
finding  a  greater  sura,  which  by  undisputed  evidence  was  shown  to  have 
been  paid  by  defendant  for  wages.    Id, 

6.  In  1854  seven  persons  entered  into  an  agreement  for  the  purchase  and 
sale  of  lands  in  Minnesota.  The  title  to  the  land  was  finally  vested,  in 
1869,  in  the  defendant  Bemheimer.  One  of  the  parties  thereto  being  hi-  • 
debted  to  P.  N.,  plaintiff's  ancestor,  an  a-rreement  was  entered  Into  be- 
tween them  by  which  said  party,  J.  N.,  was  to  hold  his  share  for  their 
equal  benefit,  and  F.  N.  should  bear  one-half  of  the  burdens  to  be  borne  bv 
J.  N.  The  interest  of  F.  N.  was  not  known  to  the  copartners  of  J.  N. 
Bcrnheimer,  the  trustee,  had  rendered  accounts  to  J.  N.  annually,  to  the 
year  the  action  was  brought,  and  had  kept  accounts  crediting  and  charg- 
ing the  members  with  income  and  disbursements.  J.  N.,  in  his  schedules 
in  bankruptcy  in  1878,  omitted  all  reference  to  his  interest  in  this  prop- 
erty, thinking  it  worthless.  Both  J.  N.  and  F.  N.  are  dead.  In  an  action 
by  F.  N.'s  heirs  for  an  accounting,  Held,  that  there  had  been  no  abandon- 
ment by  J.  N.     Nirdlinger  et  al.  v.  Bemheimer  et  al,  (Ct.  App.),  828. 

7.  The  fact  that  F.  N.  and  his  representative  did  not  bear  equally  with 
J.  N.  the  payments  and  assessments  of  tlie  latter  on  account  of  the  enter. 
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prise,  or  refund  to  J.  N.  moneys  expended  bv*  him,  cannot  be  taken  ad- 
Tantage  of  by  Bemheimer  on  tliis  appeal.    Id. 

8.  The  presumption  that  a  note  made  in  a  firm  name  Is  made  on  account  of 
the  firm's  business  may  be  controverted  under  a  general  denial.  FoU/mer 
V.  Frofnmd  (Sup.  Ct.),  353. 

9.  In  an  action  for  an  accounting  of  a  partnership  of  which  plaintiff's  in- 
testate was  alleged  to  have  been  a  member,  there  were  uo  written  articles 
of  partnership,  and  the  evidence  as  to  intestate's  having  been  a  partner  was 
conflicting.  Written  extracts  from  the  firm's  books,  showing  that  iutes- 
tate  received  a  share  of  the  profits,  coupled  with  the  presumptions  against 
the  defendants,  caused  by  the  destruction  of  the  firm's  books,  Held,  suifi- 
cient  to  establish  a  preponderance  of  evidence  in  favor  of  plaintiff.  Kear- 
ney V.  Morris  (Sup.  Ct.),  808. 

10.  In  such  action  plaintiff  is  not  estopped  from  demanding  an  accounting 
because  she  received  a  sum  of  money  from  defendants  in  full  payment  of 
her  claim,  where  it  appears  that  the  money  was  not  paid  her  as  a  sum 
coming  to  the  estate  on  the  ground  that  the  intestate  had  been  a  copartner, 
but  was  offered  and  paid  solely  as  a  sum  of  money  due  and  owing  by 
them  to  plaintiff,  irrespective  of  any  claim  of  copartnership.    Id. 

PAYMENT. 

1.  A  voluntary  payment  under  a  secret  arrangement  made  to  induce  the 
creditor  to  sign  a  composition  agreement,  cannot  be  recovered  back  or 
counterclaimed  against  other  indebtedness  not  included  in  the  compo- 
sition.   Smith  V.  Zeigler  (Sup.  Ct.),  60. 

2.  The  facts  in  relation  to  the  secret  agreement  were  brought  out  by  de- 
fendant's counsel  on  cross  examination  of  the  plaintiff.  Held,  that  plaint- 
iff was  entitled  to  the  benefit  of  such  evidence,  and  that  defendant's 
motion  to  strike  it  out  was  properly  denied.    Id. 

8.  On  the  sale  of  property  by  plaintiff  an  assessment  thereon  which  was  in 
fact  void  was  paid  out  of  the  consideration  money  for  the  purpose  of  clear- 
ing up  the  title.  No  steps  had  been  taken  to  collect  the  assessment.  In 
an  action  to  recover  back  the  money  so  paid.  Held,  that  there  was  no  such 
coercion  as  to  render  the  payment  involuntarv,  and  that  a  judgment  in 
favor  of  plaintiff  could  not  be  sustained.     Tn'pler  v.  Mayor  {Sup.  Ct),  585. 

4.  In  such  an  action  the  burden  is  upon  the  plaintiff  to  show  that  at  the 
time  of  payment  she  was  not  aware  of  the  facts  in  respect  to  the  illegality 
of  the* assessment.    Id, 

See  Mechanic's  Lien,  8. 

PLANK  ROAD  COMPANIES. 

Plaintiffs'  comphint  set  forth  the  incorporation  of  the  H.  <&  J.  Plank- 
road  Co.  in  1852.  for  th^  term  of  thirty  years,  on  the  road  of  the  J.  &  H. 
Turnpike  Co.;  that  the  charter  lapsed  in  1883  and  had  never  been  re- 
newed; that  defendants  without  being  incorporated  act  as  a  corporation 
within  the  county  of  Queens  under  the  name  of  the  H.  <fc  J.  Plankroad 
Co..  by  maintaimng  toll  gates  and  levying  toll,  and  asked  tlio  court  to  re- 
strain defendants  from  so  acting.  Defendants  answered,  denyim?  that 
they  were  illegally  exercising  the  privileges  of  the  plankroad  company, 
and  alleged  that  they  were  actin«^  under  the  franchisee  of  the  If.  &  J. 
Turnpike  Co.,  organized  in  1813,  and  still  subsisting.  The  case  wius  tried 
on  aa  ai^reod  statement  that  the  stockholders  in  the  turnpike  company  had 
selected  certain  of  the  pla  kroad  directors  and  made  them  oflficers  in  the 
turnpike  company,  and  that  they  had  operated  the  road.  The  special 
term  on  these  findintrs  dismissed  the  complaint.  Held,  no  error,  as  the 
facts  agreed  upon  were  not  at  all  what  the  complaint  alleged,  and  from 
them  it  appeared  that  the  defendants  were  not  acting  in  the  capacity  of  a 
plankroad  corporation  or  assuming  the  rights  of  any  such  corporation, 
I^opla  V.  De  Orauro  et  al.  (Ct.  App.),  904. 

PLEADING. 

1.  Plaintiffs  replied  to  defendants'  counterclaim,  showing  performance  of 
matters  of  contract  wherein  the  counterclaim  alleged  them  to  be  in  de- 
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fault,  and  to  this  defendant  demurred.  Held,  that  the  demurrer  admitted 
performance  of  the  contract,  bo  that  all  basis  for  the  counterclaim  was 
/  taken  away,  and  the  demurrer  beinff  adjudged  frivolous,  plaintiff  should 
be  given  Judgment  on  the  oountercIahiL  VharlUm  et  al,  v.  W^fster  et  al, 
(N.  Y.  C.  P.),  117. 

2.  In  an  action  for  wages,  the  complaint  was  on  a  written  agreement 
hiring  plaintiff  as  salesman,  alleging  performance  by  him  and  non-pay- 
ment or  salary  by  defendants.  The  answer  admitted  the  agreement  of 
hiring,  but  alleged  failure  to  perform  and  claimed  that  defendants  notified 
plaintiff  of  the  breach  on  his  part  '*  and  thereafter  no  service  was  rendered 
by  him."  On  the  trial  plaintiff  offered  a  letter  from  defendants  in  evi- 
dence, complaining  as  to  nis  manner  of  working,  but  not  giving  notice  of  a 
discharge.  On  defendants  objecting  on  the  ground  that  it  tended  to 
show  a  discharge,  the  court  remarked  that  he  bought  the  criticism  cor- 
rect, but  '*  will  allow  you  to  amend,"  and  the  letter  was  admitted.  Held, 
no  error ;  that  the  letter  was  admissible  without  any  amendment,  as 
tending  to  show  whether  plaintiff  was  acting  under  or  had  abandoned  the 
contract.    Dexter  v.  Ivine  et  al.  (CX.  App.),  244. 

8.  The  general  term  of  the  city  court  reversed  an  order  of  the  special  term 
overruling  a  demurrer,  and  directed  final  Judgment  to  be  entered  for  de- 
fendant, unless  plaintiiOf  served  an  amended  complaiot  within  six  days. 
The  plaintiff  failed  to  serve  his  complaint,  and  defendant  applied  to  Uie 
special  term  for  final  Judgment,  which  was  granted,  and  entered  as  a 
judgment  of  the  special  term.  Held,  error;  that  Judgment  should  have 
been  entered  as  a^udgment  of  the  general  term,  as  that  court  directed  a 
final  judgment.    FlaUno  v.  Van  Bremeen  (N.  Y.  0.  P.).  802. 

4.  While  §  1208  of  the  Code  prescribes  that  Judgment  generally  must  be 
entered  in  the  first  instance  pursuant  to  the  direction  of  the  court  at  a 
term  held  by  one  Judge,  thia  does  not  restrict  the  power  of  the  general 
term,  upon  appeal  from  a  Judgment  so  entered,  from  making  a  direction 
for  a  different  Judgment.    Id, 

5.  The  express  power  granted  the  general  term  by  §  1224  of  the  Code  to 
render  final  Juagment  in  case  of  an  affirmance  does  not  exclude  the  exer- 
cise of  such  power  in  the  case  of  a  reversal.    Id, 

6.  Allegations  in  an  answer  charging  plaintiffs  with  making  a  private 
agreement  with  defendants'  agent  over  four  years  before  the  making  of 
the  contract  which  is  the  subject  of  the  action,  no  claim  being  made  for 
damages  on  account  of  said  act  of  plaintiff,  are  Irrelevant  and  should  be 
stricken  out  on  motion.    Sartford  et  al.  v.  Clafiin  et  al,  (Sup.  Ct.),  846. 

7.  Section  728  of  the  Code  does  not  rive  the  court  on  the  trial  power  to 
allow  a  plaintiff,  defeated  on  his  original  complaint,  to  substitute  a  new 
and  different  cause  of  action.  The  power  given  to  the  court  by  said  sec- 
tion is  to  allow  an  amendment  to  the  pleadings  by  inserting  an  allegation 
material  to  the  case.    Mea  v.  Pierce  (Sup.  Ct0,.850. 

8.  In  an  action  to  recover  possession  of  certain  property  levied  upon  by  de- 
fendant, an  officer  of  a  city,  and  who,  as  such,  had  seized  the  same  under 
a  warrant  for  the  collection  of  a  special  assessment  for  street  grading,  it  Is 
error  to  strike  out  from  the  answer,  as  redundant  and  irrelevant,  allega- 
tions showing  the  regularity  of  the  corporate  proceedings  preceding  Sie 
warrant  under  which  he,  as  a  corporate  officer,  claimed  to  take  and  nold 
the  property  in  suit     Van  Derteer  et  al,  v.  Woodworth  (Sup.  Ct.),  861. 

9.  *A  complaint  is  never  amended  to  conform  to  the  proof  for  the  purpose 
of  reversing  a  judgment,  although  such  amendments  are  made  in  some  in- 
stances for  the  purpose  of  sustaining  one.    Steinam  et  al,  v.  Stratisa  et  al. 

(Sup.  Ct.),  380. 

10.  Plaintiff  contracted  to  blast  and  excavate  rock  at  a  fixed  price  per  cubic 
yard  for  such  work  as  should  be  done.  Defendant  paid  for  all  work  done 
and  refused  to  let  him  proceed.  Plaintiff  then  brought  suit  for  damages 
for  not  being  allowed  to  proceed  with  the  work.  Held,  that  allegations  in 
the  complaint  that  the  work  done  was  for  defendant's  benefit  and  accepted 
by  it  and  paid  for  according  to  the  contract,  which  contract  was  signed  by 
defendant  s  superintendent,  were  irrelevant  and  redundant,  and,  on  motion, 
should  be  stricken  out.    Marrone  v.  New  York  J  ckey  Club  (Sup.  Ct),  456. 
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11.  The  complaint  alleged  that  defendant  was  employed  as  agent  to  Collect 
money  by  plaintiffs'  testator;  that  he  collected  it  "and  wrongfully  and  un- 
lawfully wholly  refused,  failed  and  neglected  to  pay  the  same  or  any  part 
thereof  to  said^'  testator,  "although  the  same  was  demanded,  but  wholly 
misappropriated  aad  misapplied  the  said  sum  to  his  own  use."  Held, 
that  the  complaint  was  not  one  in  tort,  but  simply  for  money  had  and  re- 
ceived: that  the  latter  words,  alleging  a  misappropriation,  were  a  mere 
statement  of  a  legal  conclusion,  and  could  be  treated  as  surplusage.  Cohn 
et  al.  V.  Beckhardt  (Sup.  Ct.),  544. 

12.  Where  an  entire  scheme  of  action  is  set  forth  against  many  defendants 
for  equitable  relief  and  nothing  else,  and  the  bill  fails,  plaintiff  cannot 
turn  it  into  a  legal  action  against  some  one  of  the  defendants,  because  as 
to  him  certain  facts  are  pleaded  which  might  entitle  plaintiff  to  damages 
against  him.    Sleeman  v.  HotchJcm  et  al.  (Sup  Ct.),  579. 

13.  Pending  a  hearing  before  a  referee,  the  special  term  granted  an  order 
amending  the  answer  by  setting  up  the  defense  of  coverture.  HM^  that 
the  court  had  power  to  make  such  amendment,  and  that  it  was  not  too 
late  to  do  so.    Skinner  v.  White  (Sup.  Ct.),  743. 

14.  Where  the  plaintiff  intends  to  arrest  the  defendant  it  is  sufficient  to  set 
forth  in  the  complaint  the  facts  showing  that  money  was  received  in  a 
fiduciary  capacity,  without  copying  the  words  of  the  statute.  Moffatt  v. 
Fulton  (Ct  AppJ.  853. 

15.  Where  a  complaint  sets  forth  facts  showing  that  defendant  as  agent  re- 
ceived the  proceeds  of  two  notes  in  a  fiduciary  capacity  and  converted 
them  to  his  own  use,  it  is  sufficient,  without  characterizing  those  facts  or 
repeating  the  language  of  the  statute.    Id 

See  Bills,  etc.,  18;  Corporations,  6, 16, 17;  Ejectment,  3;  Evidbkcb,  4; 
Injunction,  2;  Trespass,  1. 

POLICE. 
See  Municipal  Corporations,  22. 

POWERS. 
See  Will,  11, 12. 

PRINCIPAL  AND  AGENT. 

1.  Where  an  agent  has  received  money  to  which  his  principal  had  no  right, 
and  has  had  notice  not  to  pay  it  over,  he  does  so  at  his  own  peril,  and  an 
action  may  be  maintained  against  him  for  its  recovery.  Carter  v.  Stark 
(Sup.  Ct.).  467. 

2.  Plaintiff  brought  an  action  to  recover  the  proceeds  of  five  bonds  de- 
livered by  her  to  her  hMsband,  and  by  him  delivered  to  defendants  to  be 
credited  on  his  account,  and  on  the  trial  testified  that  her  husband  had 
authority  only  to  collect,  and  not  to  sell,  and  that  defendants  were  aware 
of  this  fact ;  but.  it  was  shown  that  several  years  before  bringing  the  ac- 
tion, plaintiff  had  given  an  order  for  the  dividend  on  certain  stocks,  held 
in  her  name,  which  were  purchased  by  her  husband  for  her  with  part  of 
the  proceeds  of  the  bonds,  and  afterwards  wrote  defendants  a  letter  re- 
pudiating an  attempted  transfer  of  the  stocks.  Ueld,  that  a  judgment  for 
plaintiff  should  be  reversed,  as  her  testimony  was  contradicted  by  her  own 
writings.     Stevens  v.  Tmsk  et  at.  (N.  Y.  C.  P.),  649. 

See  Injunction,  4;  Services,  2. 

PROMISE. 

As  a  tenant  was  nl)out  to  pay  rent  to  the  a««ignee  of  her  lessor,  defend* 
ant,  who  was  her  friend,  took  the  money  saying  he  would  keep  it  until  the 
assignee  was  identified  and  then  he  could  have  it.  Held,  that  the  assignee 
ha  i  no  right  of  action  against  defendant ;  that  there  was  no  consideration 
for  any  agreement  to  pay  the  money  to  the  assignee  when  identified,  and 
Dtf  privity  between  them.     Jfartin  v.  Graham  (Sup.  Ct.),  283. 
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1.  Plaintiff,  a  passenger  on  one  of  defendant's  trains,  alighted  from  the 
north  bound  train  on  the  side  opposite  the  station  and  was  struck  by  the 
south  bound  train,  which  was  under  full  control,  with  its  bell  ringing,  and 
running  at  a  speed  not  exceeding  three  miles  an  hour.  The  engines  of  the 
two  trains  passed  each  other  100  feet  north  of  the  point  of  the  accident. 
HM^  that  defendant  was  not  guilty  of  negligence.  Goldberg  v.  N,  Y,  C. 
d  U,  B,  R.  R.  Co.  (Ct.  App.),  71. 

2.  The  rule  prohibiting  trains  approaching  stations  when  other  trains  are 
discharging  passengers  has  no  application  when  both  trains  are  moving. 
Id, 

8.  Plaintiff  conveyed  the  premises  in  question  pending  nn  action  against 
defendants,  an  elevateil  railway  company,  for  an  injunction  to  restrain 
them  in  the  operation  of  their  road  past  the  premises  and  for  damages. 
The  deed  reserved  to  plaintiff  •*  all  damages  caused,  or  to  be  caused,  by 
the  present,  past  or  future  maintenance  and  operation  of  the  elevated  rail- 
way, ♦  ♦  *  and  the  fee  and  easement  *  ♦  ♦  occupied  and  in- 
vaded by  the  said  railway  structure."  Held,  that  the  plaintiff,  by  the 
reservation  in  the  grant,  preserved  his  right  to  continue  the  action.  Mc- 
Qean  v.  Metropolitan  El.  R.  Co.  et  aZ,  (Ct.  App.).  75. 

4.  As  to  whether  the  owner  of  real  property  injuriously  affected  by  the 
maintenance  of  an  unlawful  structure  in  the  street  upon  which  his  prop- 
erty abuts  can,  either  before  or  after  suit  brought,  convey -the  entire  prem- 
ises and  reserve  to  himself  the  right  to  maintain  an  action  in  equity  to 
restrain  the  continuation  of  such  structure,  or  for  the  recovery  of  the  per- 
manent damages  to  the  property  by  reason  of  its  maintenance,  gucBre.    Id. 

5.  By  defendant's  charter  it  was  compelled  to  run  its  cars  "  as  often  as  the 
convenience  of  passencers  may  require,  and  shall  be  subject  to  such  rea- 
sonable rules  and  regulations  m  respect  thereto  as  the  common  council  of 
the  city  of  New  York  may  from  time  to  lime  by  ordinance  prescribe." 
Held,  that  while  the  reasonableness  of  an  ordinance  requiring  it  to  run  cars 
all  night  was  a  question  of  law  for  the  court  to  decide,  it  was  competent 
for  defendant  to  give  evidence  of  such  facts  as  would  establish,  or  tend  to 
establish,  that  the  convenience  of  passengers  or  of  the  public  did  not  re- 
quire the  running  of  its  cars  during  the  hours  sj^cified.  Mayor  v.  D.  D., 
E.  B.  <Sb  B.  R,  R.  Co.  (Ct.  App.),  94. 

6.  That  the  evidence  offered  related  to  a  period  of  time  subsequent  to  the 
date  when  the  ordinance  went  into  effect  is  not  a  ground  for  objection.    Id. 

7.  Where,  notwithstanding  the  erection  of  an  elevated  railroad,  the  rental 
value  of  property  increased  twenty  per  cent  prior  to  the  ad.dition  of  im- 
provements, the  court  properly  refused  to  find  that  the  increase  was  caused 
by  such  additions.  Brusli  el  cU,  v.  Manhattan  R.  Co,  et  al,  (N.  Y.  C.  P.), 
111. 

8.  Wliere  the  testimony  shows  an  increase  in  the  rental  value  of  property^ 
on  the  line  of  an  elevated  road,  beginning  on  the  commencement  of  the 
operation  of  the  road  and  continumg,  with  some  fluctuation,  for  twelve 
years,  it  cannot  be  claimed  that  the  road  has  diminished  the  rental  value 
of  the  property.    Id. 

9.  The  claim  that  but  for  the  presence  of  an  elevated  railroad  a  .much 
larger  rental  could  have  been  obtained  from  pro[>erty  along  its  line  can- 
not be  sustained  by  testimony  showing  an  increase  of  rental  values  in 
neighboring  streets,  as  this  is  due  to  the  proximity  of  the  road.    Id. 

10.  Where  the  evidence  shows  no  injury  to  plaintiff's  property  from  the 
erection  of  the  road,  it  is  proper  for  the  court  to  dismiss  the  complaint  and 
refuse  an  injunction.    Id. 

11.  In  an  action  against  an  elevated  railroad  to  recover  damages  for  injury 
to  abutting  property,  the  court  fixed  the  amount  of  the  plamtiff's  rental 
damages  at  the  rate  of  $1,000  a  year  and  the  fee  damages  at  f  7,(X)0.  De- 
fendants objected  on  the  ground  that  the  award  of  rental  damages  was  in- 
consistent, because  over  fourteen  per  cent  of  the  fee  damage-s  awarded, 
eight  to  ten  per  cent  being  the  annual  percentage  of  the  value  of  property 
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charged  as  rent  Held,  not  inconsistent;  as  it  did  not  appear  but  that  the 
fee  oamage  was  too  low.  BarreU  v.  Marihattai^  B.  Co.  et  al,  (Sup.  Ct.), 
185. 

12.  Defendant  called  a  fonner  tenant  of  the  property  in  question,  who  testi- 
fied that  he  had  never  complained  to  plaintiff  about  the  dust  and  cinders 
of  the  road,  and  had  not  refused  to  pay  a  higher  rent  on  that  ground. 
Plaintiff  wa^  re-called  and  testified  as  to  conversations  held  with  the  ten- 
ant in  which  he  complained  of  the  dust  and  cinders  and  refused  to  pay  an 
increased  rent.  Jleld,  that  the  evidence  as  to  the  conversations  was  not 
hearsay,  but  original  evidence  given  for  the  purpose  of  impeachment.    Id, 

18.  The  award  to  plaintiH  of  damages  for  injury  to  the  use  of  premises  dur- 
ing the  unexpired  term  of  leases,  covering  the  entire  property,  made  at  a 
fixed  rental,  before  plaintift  acquired  the  title,  was  proper.    Id, 

14.  An  award  to  plaintiff  for  injuries  to  the  premises  while  leased  to  and  in 
the  exclusive  possession  of  tenants  holding  under  written  lease  is  proper. 
Id. 

15.  Upon  the  allegations  of  the  complaint,  the  action  might  be  regarded 
either  as  one  at  mw  for  a  nuisance  or  as  an  equitable  one  to  restrain  the 
continuance  of  a  trespass.  Defendant  moved  that  it  be  sent  to  the  circuit 
for  trial,  which  was  denied,  but  no  motion  was  made  that  plaintiff  elect 
whether  he  would  try  the  case  as  an  action  for  a  nuisance,  or  for  a  tres- 
pass. Held,  that  defendant  could  not  object  on  appeal  that  it  was  de- 
nied a  trial  by  jury.    Id, 

16.  Evidence  of  a  plaintiff  that  his  store  is  darkened  by  passing  trains  and 
that  he  is  annoyed  by  cinders,  smoke  and  smells  is  not  sufficient  to  sustain 
a  finding  of  fee  damage,  where  his  expert  testifies  that  the  value  of  prop- 
erty on  the  block  where  the  premises  are  located  has  increased  much  more 
relatively  since  the  building  of  the  road  than  corresponding  property  on 
the  same  block  on  the  next  avenue,  aud  that  the  operati  )n  of  the  road  has 
made  that  portion  of  the  avenue  more  desirable  for  business  purposes. 
Sperb  V.  Metropolitan  El,  R  Co.  el  al,  (N.  Y.  Supr.  Ct.),  216. 

17.  Where  the  referee  finds  the  damages  to  the  fee  value  to  two  separate  and 
distinct  parcels  of  property,  a  judgment  restraining  the  operation  of  the 
road  in  front  of  one  of  said  parcels,  except  upon  pavment  of  a  sum  equal 
to  the  aggregate  damages  to  both,  is  erroneous;  but  the  error  may  be 
cured  by  modifying  the  judgment  on  appeal  in  this  respect.    Id. 

18.  Plaintiff  was  injured  by  one  of  defendant's  trains  while  trying  to  save  a 
child  which  had  got  upon  Ibe  track.  It  appeared  that  the  line  of  vision 
extended  lo  a  plaster  mill  which  was  between  250  and  800  feet  from  the 
place  of  the  accident;  that  the  danger  signals  were  given  at  a  distance  of 
850  feet,  and  the  brakes  applied  as  soon  as  plaintiff  attempted  to  go  on  the 
track,  but  the  train  could  not  be  stopped  in  time  to  prevent  the  accident. 
Held,  that  the  proof  of  the  engineer's  negligence  was  insufficient.  Bumes 
V.  Staten  Island  R,  T,  R  R,  Co.  (Sup.  Ct.),  271. 

19.  In  an  action  to  recover  damages  caused  by  the  maintenance  of  defend- 
ants' elevated  railway  station  opposite  plaintiff's  premises,  it  is  error  to 
allow  the  jury  to  award  damages  both  for  rental  value  and  increased  con- 
sumption of  gas,  as,  in  effert,  it  allows  double  compensation  for  a 
single  injury,  tlie  loss  of  rental  value  being  based  principally  upon  loss  of 
light.     Mattlage  v.  New  York  El,  R.  R,  Co.  et  al.  (N.  Y.  C.  P.),  289. 

30.  In  such  case,  it  is  error  for  the  court  to  admit  evidence  of  plaintiff's 
li'gal  expenses  in  a  former  action,  as  they  are  not  the  natural  consequences 
of  maintaining  the  structure,  and  had  not  been  alleged  as  matter  of  spec- 
ial damage.    Id, 

21.  In  such  case,  even  if  properly  pleaded  as  matter  of  special  damages, 
counsel  fees  paid  for  argument  of  an  appeal  involving  the  right  to  main* 
tain  the  station,  could  not  be  allowed  as  damages.    Id. 

22.  The  fact  that  defendants  took  an  appeal  to  the  general  term  and  then  to 
the  court  of  appeals  and  withdrew  the  latter  appeal  when  about  to  be 
reached,  is  not  such  evidence  of  a  want  of  their  good  faith  as  will  justify 
the  submission  to  the  jury  of  the  question  of  exemplary  damages  for  main- 
taining the  station.     Id. 
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28.  In  an  action  against  a  street  railroad  company  for  injuries  caused  by  the 
oeglig^ence  of  a  conductor  in  starting  bis  car  witliout  wurning  plaintiff 
who  was  in  the  act  of  walking  to  the  door,  and  who  was  thrown  to  the 
floor  and  injured,  the  court  charged  as  a  legal  proposition,  **  If  you  find 
from  the  evidence  that  this  plaintiff  was  in  the  act  of  getting  off,  or  had 
left  her  seat  for  any  purpose,  and  the  car  started  and  she  was  thrown,  the 
conductor  had  no  riglit  to  start  it  without  giving  her  warning  to  take  her 
seat,  or  an  opportunity  to  get  her  seat."  Ileld,  error.  Losee  v.  Watertliei 
T.  d  li.  R  (Jo.  (Sup.  Ct,).  343. 

24.  Where  a  fence  has  been  out  of  repair  for  a  considerable  period,  a  rail- 
road company  will  be  presumed  to  have  had  notice  through  its  agent  of 
said  defective  condition,  and  is  chargeable  with  constructive  notice.  Mc- 
Quire  v.  0.  &  L,  C,  K  R  Co,  (Sup.  Ct.),  848. 

26.  In  an  action  against  a  railroad  company  to  recover  the  value  of  a  horse 
killed  by  a  train  on  the  track  of  defendant,  through  the  latter's  negligence 
in  allowing  iis  fence  to  become  defective,  the  court  allowed  evidence  of  the 
condition  of  the  fence  at  the  spot  where  a  witness  testified  he  found  the 
horse's  tracks,  and  also  in  the  immediate  vicinity  of  the  place.  Held, 
competent  on  the  question  of  constructive  notice  to  the  defendant.    Id. 

26.  In  such  case  the  court  did  not  err  in  refusing  to  charge  that  "  if  defend- 
ant's employee  made  an  examination  of  the  fence  the  day  before  the  acci- 
dent and  discovered  no  defect,  the  defendant  is  hot  liable,"  and,  also,  that 
"if  the  employee  made  such  an  examination  as  he  in  his  judgment  deemed 
proper  under  the  circumstances  the  defendant  is  not  liable."    Id. 

27.  In  an  action  against  an  elevated  railroad  for  an  injunction  and  damages, 
it  is  not  error  for  the  referee  to  refuse  to  find  that  the  absence  of  certain 
improvements  was  prejudicial  to  the  rental  value  of  plaintiffs'  premises. 
Ck>urts  and  referees  sliould  not  be  called  upon  to  find  all  the  incidental 
circumstances  which  may.  perhaps,  be  relevant  to  the  main  findings. 
StanUy  v.  New  York  El.  li.  R  Co.  et  al.  (Sup.  Ct.),  389 

28.  In  such  an  action  evidence  as  to  what  effect  on  the  light  in  the  store 
was  produced  by  defendants'  structure,  and  that  it  was  necessary  to  keep 
the  gas  burning  all  the  time,  is  evidence  of  a  fact  and  not  a  conclusion. 
Id. 

20.  Plaintiff  has  a  right  to  show  that  in  and  around  his  store  the  atmosphere 
was  vitiated  by  the  dirt  which  emanated  from  defendants'  structure.    Id. 

80.  A  refusal  by  the  referee  to  find  that  defendants'  structure  was  not  a 
nuisance  does  not  carry  the  converse  of  that  proposition  or  show  that  he 
proceeded  on  the  basis  that  it  was  a  nuisance.    Id. 

81.  In  answer  to  a  question  as  to  whether  he  had  observed  any  effect  on  his 
business  owing  to  the  presence  of  the  elevated  road,  a  witness  answered : 
"Yes,  sir;  if  the  railroad  was  not  there  I  would  be  taking  $100  a  day 
more  than  I  am  now."  Ildd,  that  a  motion  to  strike  out  the  answer  as 
not  responsive  and  stating  a  conclusion  was  properly  denied,  as  it  was  too 
broad  in  asking  that  the  whole  answer  be  stncken  out.  Beijamin  v.  New 
York  El.  R.  R.  Co.  et  al.  (Sup.  Ct),  588. 

83.  In  an  action  against  an  elevated  railroad,  evidence  as  to  the  effect  of  the 
road  on  other  premises  in  the  same  street,  although  not  exactly  sinularly 
situated  to  those  of  plaintiff,  is  admissible  as  tending  to  corroborate  the 
evidence  as  to  the  manner  in  which  plaintiff's  premises  were  injured  by 
the  maintenance  of  the  railroad.    Id. 

88.  In  an  action  against  an  elevated  railroad  dama^  to  the  rental  value 
of  plaintiff's  premises  cannot  be  recovered  for  a  longer  period  than  six 
years  prior  to  the  commencement  of  the  action.  Martin  v.  MarUiattan  R. 
Co.  et  al.  (Sup.  Ct.),  543. 

84.  Nor  can  rental  damages  be  allowed  for  a  period  during  which  an  old 
building  on  the  premises  was  being  removed  and  a  new  one  erected  in  its 
stead,  as  plaintiff  during  such  period  could  not  have  leased  it  and  henoe 
could  not  have  suffered  any  actual  loss  of  rent.    Id. 

86.  Although  no  diminution  of  rental  value  in  the  past  Is  shown,  the  court 
may  determine  the  value  of  the  easements  taken  in  view  of  the  fact  of  the 
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.  pennanency  of  the  railroad  structure  and  of  aoy  purpoees  to  which  the 
premises  in  question  might  be  t^plied.  Sloans  v.  Jfew  York  ElM,R,Co.  ei 
al.  (Sup.  Ct.),  683. 

86.  In  determining  the  damages  the  court  may  take  into  consideration  the 
incidental  annoyances  from  the  running  Jot  trains  in  the  future  in  relation 
to  the  effect  upon  the  light,  air  and  access,  smolie,  dust,  cinders  and  the 
like.    Id. 

87.  The  t)rozimity  of  a  railroad  station,  which  may  be  removed  at  any  time, 
should  not  be  considered  as  a  permanent  element  of  benefit.    Id, 

88.  By  an  arrangement  between  the  predecessors  of  the  parties  a  connection 
was  to  be  made  at  Port  Jervis,  the  Erie  Company  to  furnish  terminal 
facilities  free  of  charge  and  to  furnish  rolling  stock  for  a  certain  compen- 
sation per  mile.  There  was  no  written  agreement  and  it  did  not  appear 
that  any  time  was  fixed  for  the  duration  of  the  contract.  After  a  time 
certain  charges  were  made  for  the  terminal  facilities  and  from  time  to  time 
increased,  but  they  were  not  enforced  although  entered  in  the  monthly 
statements.  Plaintiff  being  about  to  make  connection  with  a  competing 
road,  defendant  refused  to  furnish  facilities  and  severed  the  connection 
with  plaintiff.  Held,  that  the  evidence  upon  the  trial  justified  the  finding 
of  the  court  that  the  right  to  use  the  track  was  an  interest  in  real  estate 
that  could  be  granted  by  a  written  instrument  only;  that  the  permission 
to  use  the  facilities  was  a  temporary  expedient  to  enable  a  new  road  to 
start  its  trains,  and  that  having  been  revoked  plaintiff  could  not  maintain 
this  action  for  damages  for  severing  the  connection  and  to  compel  its  res- 
toration. Bni  J&rvi»,  M.  db  N,  Y.  R,  R.  Co.  v.  Hi.  F.,  L,  E.  &iW.KIL 
Co.  (Ct.  App.),  597. 

89.  Opinions  of  expert  witnesses  as  to  what  premises  abutting  on  an  ele- 
vated railroad  would  have  been  worth  if  they  were  unaffected  by  the  road 
and  its  operation  are  incompetent.  Jefferson  et  aX.  v.  A'tfto  York  El.  R.  B, 
Co.  et  al.  (Ct.  App.),  629. 

40.  In  an  action  for  damages  against  an  elevated  railroad,  testimony  by  the 
plaintiff  to  the  effect  that  he  had  previous  to  the  building  of  the  railroad 
received  certain  offers  for  the  property  is  inadmissible  and  the  reception  of 
such  evidence  constitutes  reversible  error.  Him  v.  Manhattan  B.  Co.  et 
at.  (Ct.  App.),  688. 

41.  In  an  action  against  an  elevated  railroad  damages  up  to  the  time  of  the 
trial  may  be  recovered.  Mortimer  tt  al.  v.  Metropolitan  El.  R.  Co.  et  al. 
(Sup.  Ct.),  692. 

42.  The  owner  of  the  premises  may  recover  in  such  action  for  injuries  in- 
flicted during  the  penod  when  they  were  leased.    Id. 

48.  Although  an  elevated  railroad  is  liable  in  an  action  at  law  for  the  wrong 
done  abutting  owners  by  the  noise  of  passing  trains,  such  noise  cannot  be 
taken  into  account  as  an  element  of  fee  damage  in  an  equitable  action  to 
restrain  its  operation.    Kiep  v.  Manhattan  R,  Co.  et  al.  (Sup.  Ct.),  699. 

4.  The  mere  use  by  the  referee  of  the  words  **  permanent  maintenance  and 
operation  of  such  road  "  in  a  finding  as  to  fee  value  does  not  necessarily 
include  such  incidental  damages  from  the  use  and  operation  of  the  road 
at  noise,  smoke  and  cinders.    Id. 

45.  In  the  absence  of  proof  that  other  companies  have  adopted  such  a  rule, 
or  that  it  could  be  practically  observed  by  defendant  in  the  management 
of  its  business,  it  is  error  to  submit  to  the  jury  the  question  whether  de- 
fendant was  negligent  in  not  adopting  a  rule  requiring  a  signal  light  to  be 
placed  upon  a  car  stored  upon  a  track.  Shepard  v.  N.  Y,  C.  A  H.  R.  R, 
R.  Co.  (Sup.  Ct.),  816. 

46.  The  fee  damage  to  be  paid  bv  an  elevated  railroad  to  avoid  an  injunc- 
tion may  include  damages  to  be  caused  in  the  future  by  the  passage  of 
trains,  such  as  dirt,  cinders,  steam,  smoke  and  odors.  Seebaeh  v.  Metro- 
politan  El.  R.  Co.  et  al.  (N.  Y.  Supr.  Ct.),  827. 

47.  In  fixing  the  fee  damage  caused  by  the  erection  and  maintenance  of  an 
elevated  road,  the  court  may  consider  the  future  passage  of  trains  and  the 
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iacidental  injuries  tiiereby  occasioned  to  plaintiff's  easements,  such  as 
dust,  cinders,  steam,  smoke  or  odors.  Jordan  v.  MHivpolitan,  EL  E.  Co. 
€t  al.  (N.  Y.  Supr.  Ct.).  828. 

48.  In  an  action  against  an  elevated  railroad,  witnesses  who  have  shown 
their  acquaintance  with  the  rents  in  the  yicinity  .of  plaintiff 's  property, 
and  their  competency  to  testify  in  relation  thereto,  may  be  aUowed  to 
testify  '  'As  to  the  course  of  rents  in  general  in  the  neighborhood  of  the 
premises  in  question  since  the  erection  of  the  railroad,  and  for  a  few  years 
previous  thereto."  Such  testimony  is  not  opinion  evidence,  but  a  group- 
ing of  facts  too  numerous  to  require  statement  in  detail.  Livingston  v. 
Metropolitan  El.  H,  Co.  et  al.  (N.  Y.  Supr.  Ct.),  830. 

49.  In  an  action  against  an  elevated  railroad,  evidence  of  objections  of 
plaintiff's  tenants  to  their  rooms  on  account  of  dirt  and  noise  from  the 
elevated  road,  not  connected  with  their  leaving  their  apartments  or  as  a 
reason  for  not  taking  them,  is  inadmissible  as  hearsay.  Saxton  v.  New 
York  El.  R.  R.  Co.  et  al.  (N.  Y.  Supr.  Ct.),  832. 

50.  In  ascertaining  the  sums  which  an  elevated  railway  company  must  pay 
an  owner  of  abutting  property  for  his  easements  taken  in  order  to  avoid 
an  injunction  restraining  the  road's  operation,  future  injuries  from  the 
running  of  trains,  such  as  smoke  and  gases  from  the  engines,  may  be 
considei-ed.    Smith  v.  New  York  El.  R.  R.  Co.  et  al.  (N.  Y.  C.  P.),  875. 

51.  The  only  evidence  tending  to  support  the  contention  of  an  elevated  rail- 
way company  that  certain  property  was  benefited  by  the  proximity  of  its 
station,  was  the  unsupported  opinion  of  experts.  Held,  that  the  referee 
properly  refused  to  find  that  the  prtmises  were  benefited  by  reason  of 
the  company's  station.  Jones  v.  New  York  El.  R.  R.  Co.  et  al.  (N.  Y.  C. 
P.),  878. 

See  Eminent  Domain,  18;  Master  and  Servant,  6;  Municipal  Corpora* 
TiONS,  6,  7,  10;  Neoliobnce,  7-14;  Nuisance,  2. 

REAL  ESTATE. 

1.  To  move  a  court  of  equity  to  support  a  claim  for  the  improvements  put 
upon  the  property  of  another,  it  should  at  least  appear  that  the  occupants 
had  acted  upon  a  belief  as  to  their  title  which  had  some  probable  basis, 
and  that  the  real  owners  knowing  of  their  acts,  suffered  them  to  go  on 
without  notifying  them.    Bohn  et  al.  v.  Hatch  (Ct.  App.),  257. 

2.  In  1865  plaintiff  B.  obtained  permission  from  Jesse  Peck,  now  deceased, 
to  move  a  small  house  upon  some  land  proposed  to  be  made  by  filling  in 
on  the  bank  of  a  stream.  In  an  action  by  B.  to  restrain  defendant  from 
removing  liim  and  to  have  his  equitable  interest  adjudged,  he  testified  that 
Jesse  Peck  told  him  to  fill  up  the  land  and  he  would  give  him  a  portion  of 
it.  The  record  title  and  ownership  were  in  the  sons  of  Jesse  Peck.  It  did 
not  appear  that  he  had  any  authority  from  them  to  create  any  interest  or 
rights  in  or  to  the  premises,  or  that  they  knew  of  or  ratified  his  action. 
lldii,  that  the  claim  of  plaintiff  had  no  foundation  in  facts  upon  which 
equity  could  rightly  intervene  for  his  protection.    Id. 

Z.  The  subsequent  acceptance  of  a  lease  of  the  premises  by  plaintiffs  was 
a  recognition  of  the  title  in  the  lessor,  which,  when  considered  in  connec- 
tion with  tlie  absence  of  a^iy  legal  title  or  estate  in  them,  amounted  to  a 
waiver  of  any  claims  for  improvements.    Id. 

4.  The  plaintiffs  attempted  to  found  some  right  upon  a  tax  sale  two  years 
prior  to  the  lease.  Held,  that  the  certificate  received  then  conferred  no 
title  to  nor  any  estate  in  the  premises.  Under  ^  1688  of  the  Code  the  pos- 
session of  the  propertjp^  must  be  under  some  claim  of  title  in  order  to  main- 
a  the  action  and  this  is  not  an  action  authorized  by  that  section.    Id. 
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1.  Petitioners  performed  work  as  tailors  in  making  up  a  lar^e  number  of 
coats  for  a  firm,  who  agreed  that  thev  should  have  a  general  lien  upon  the 
coats  for  the  work  done.  The  firm  failed,  and  in  a  suit  brought  by  other 
creditors  a  receiver  was  appointed.  Thereafter  the  tailors  petitioned  for 
leave  to  sue  the  receiver  in  an  action  to  foreclose  their  lien.    Heid^  that 
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the  claim,  being  an  equitable  one,  could  be  determined  in  the  receiver- 
ship suit,  and  it  was  proper  for  the  court  in  the  exercise  of  its  discretion 
to  deny  the  petition.    MatUr  of  Herb^t  (Sup.  Ct.),  173. 

3.  In  1871,  one  McCunn  hired  certain  lands  for  twenty-one  years,  covenant- 
inff  to  pay  rent  semi  annually,  together  with  taxes,  etc  In  1876,  one 
O'Donobue  was  appointed  receiver  in  an  action  to  construe  the  will  of 
McCunn,  and  authorized  to  lease  the  lands  and  tenements  "  whereof  he  is 
hereby  appointed  receiver,"  and  to  pay  taxes,  etc.  In  1877,  in  said  action 
and  another  to  declare  void  the  devise  of  the  real  estate  and  to  partition 
the  same,  defendant  was  appointed  receiver  in  his  stead  **  to  receive  the 
rents  and  profits  of  the  estate,  freehold  and  leasehold,  and  to  collect  and 
get  in  the  outst  andin^  personal  estate  "  of  McCunn,  and  to  * '  have  and  possess 
the  same  powers  ana  be  subject  to  the  same  duties  and  obligations  as  his 
predecessor.  Defendant  leased  the  premises  to  one  F,  and  paid  plaintiflP 
the  amount  of  the  rent  to  September  1,  1878.  In  this  action  to  recover 
the  rent  reserved  and  certain  taxes  to  be  paid  by  the  tenant,  EM,  that  the 
title  to  the  demised  term  passed  to  and  was  vested  in  defendant  as 
receiver,  and  that  he  was  liable  for  the  rent  accruing  from  September  1, 
1878.  to  September  1,  1879.     Wells  v.  Biggins  (Ct.  App.),  608. 

RECORD. 
See  Vendor  and  Pcuchaskr,  2. 

RECORDER  OP  ALBANY. 
See  Supplementary  Proceedings. 

REFERENCE. 

1.  The  mere  fact  that  a  referee  filed  his  statement  without  having  noted  his 
decision  upon  the  margin  opposite  each  proposition  is  not  a  "  refusal  to 
make  any  finding  whatever"  within  the  meaning  of  §  998  of  the  Code 
Civ.  Pro.  In  such  a  case  the  proper  practice  is  to  apply  to  the  court  to 
send  the  report  or  the  statement  back  to  the  referee  for  the  purpose  of  sup- 
plying the  omission  or  correciing  the  mistake  if  it  be  one.  McGuUoeh  v. 
Dobson  et  al.  (Ct.  App.),  89. 

2.  A  motion  to  set  aside  a  referee's  report  on  the  ground  that  his  mind  was 
impaired  and  he  was  incompetent  to  perform  \&  duties,  or  for  additional 
allowance  on  the  ground  that  a  case  is  difl[lcult  and  extraordinary,  is  ad- 
dressed to  the  discretion  of  the  court,  and  is  not  reviewable  here.    Id, 

8.  At  the  conclusion  of  the  plaintiff's  evidence  on  a  trial  before  a  referee, 
defendant  moved  that  the  plaintiff  be  nonsuited,  aud  the  referee  reserved 
his  decision  and  adjourned.  At  the  next  hearing  he  announced  that  he 
granted  the  motion  for  a  nonsuit,  to  which  plaintiff  excepted.  Thereafter 
the  referee  made  and  delivered  his  report,  which  assumed  to  dispose  of 
the  whole  case.  Held,  that  it  was  in  fact  but  a  judgment  of  nonsuit,  and 
if  there  was  any  evidence  tending  to  support  the  plaintiff's  claim,  the  judg- 
ment must  be  reversed.     Smith  v.  Pelott  et  al.  (Sup.  Ct.),  242. 

4.  In  such  case  plaintiff  should  have  had  an  opportunity  to  have  presented 
to  the  referee  requests  to  find.  If  he  had  presented  requests  embodying 
his  contention  as  to  the  facts  and  law,  he  would  have  been  concluded,  and 
the  referee  would  be  deemed  to  have  passed  upon  the  whole  case.    Id. 

5.  Plaintiff,  a  sub-contractor  to  do  the  mason  work,  placed  plank  against 
the  wall  as  a  protection  from  the  wind.  G..  a  sub  contractor  to  do  the  iron 
work,  removed  the  plank.  The  wall  blew  down  to  the  damage  of  plain- 
tiff. In  an  action  against  G.  to  recover,  the  evidence,  as  to  whether  or  not 
he  replaced  the  plank,  was  conflicting.  Held,  that  the  court,  on  appeal, 
would  not  disturb  the  conclusion  of  the  referee.  Fasquini  v.  Lowry  (Sup. 
Ct.),  889. 

6.  A  referee  is  not  bound  to  find  as  an  additional  finding  of  fact  an  infer- 
ence which  may  be  drawn  from  established  facts  which  he  has  found. 
Benjamin  v.  New  York  El.  R,  R.  Co.  et  al.  (Sup.  Ct.),  588. 

7.  Where  the  pleadings  in  a  proceeding  for  an  accounting  by  an  assignee 
for  creditors  present  an  issue  as  to  whether  the  plaintiff  is  a  creditor  of 


Digitized  by  VjOOQiC 


996  REFERENCE — RIPARIAN  OWNERS. 

the  assignor,  the  order  of  reference  should  direct  the  referee  to  hear  and 
determine  the  issues,  and  not  simply  to  take  proof  of  the  matters  set  forth 
in  the  pleadings.     WeUs  v.  Knox  (Sup.  Ct.),  »17. 

See  JuDOMBMT,  6. 

REPLEVIN. 

1.  In  an  action  brought  to  replevin  certain  diamonds  it  appeared  that  an 
insolvent  jeweler  obtained  them  from  the  plaintiff  oa  "  memorandimi ''  to 
select  such  as  he  desired  to  purchase,  and  return  the  balance,  title  to  re- 
main in  plaintiff  until  after  the  selection  and  bill  of  sale  rendered.  Shortly 
after  the  jeweler  confessed  judgment  in  favor  of  his  wife  and  her  relations, 
and  on  the  same  date  made  a  general  assignment  for  creditors  and  secreted 
himself  in  New  Jersey.  He  had  obtained  diamonds  from  other  deale.s  in 
the  same  way;  and  the  same  attorney  who  drew  the  assignment  and  acted 
as  his  counsel  also  acted  for  the  judgment  creditors.  Held,  that  the  evi- 
dence justified  the  submission  to  the  jury  of  the  question  whether  or  not 
there  was  a  fraudulent  intent  of  defendant  in  obtaining  the  goods.  Hedges 
V.  Payne  (Sup.  Ct.),  165. 

2.  Plaintiff's  faihire  to  bhow  that  the  judgments  confessed  were  not  Ixma 
flda  debts  did  not  exclude  an  inference  of  fraudulent  intent  on  defend- 
ant's part.    Jd. 

B.  It  was  not  error  to  admit  in  evidence  the  assignment,  the  judgments  con- 
fessed, and  evidence  of  the  fact  that  defendant  had  obtaiued  from  other 
dealers  goods  in  a  similar  manner,  as  they  were  material  as  bearing  on  the 
question  of  defendant's  fraudulent  intent.    Id, 

4.  Defendants,  in  order  to  secure  credit,  represented  that  their  assets 
amounted  to  $20,000  and  their  liabilities  to  $2,000,  and  thereby  secured 
credit.  Shortly  after  they  confessed  judgments  on  notes,  several  of  which 
were  dated  the  same  day,  and  one  was  for  monev  borrowed  long  before 
the  representations  in  question.  At  the  time  of  the  purchase  it  was  stated 
that  the  goods  were  needed  for  manufacturing,  whereas  they  were  not 
manufactured  at  all,  but  sold  to  others  below  cost.  HM,  in  replevin  to 
recover  the  goods,  sufficient  evidence  to  find  that  the  goods  were  procured 
by  fraud.    King  et  al,  y.  Jacobson  et  al.  (Sup.  Ct),  451. 

6.  One  claiming  to  be  a  bona  fide  purchaser  of  the  soods  in  Question,  on 
the  trial,  grosslv  prevaricated  as  to  his  dealings  with  defendants  in  the 
matter.    Held,  that  the  claim  was  properly  rejected  by  the  jury.    Id. 

See  Former  Adjudic^^tion,  2. 

RES  ADJUDICATA. 

This  action  was  brought  for  the  purpose  of  fixing  the  rights  of  the  par- 
ties in  respect  to  certain  property  held  in  trust  by  defendant  £.  and  for  a 
sale  of  the  same  and  a  division  of  the  proceeds  amonff  the  parties.  One 
Chester  had  previously  brought  an  action  against  Tauziede  and  the  other 
defendants  for  the  same  relief,  in  which. the  partiea  being  the  same  as  this, 
except  the  plaintiff  Holt,  an  interlocutory  judgment  was  entered  direct- 
ing the  sale  of  the  real  estate,  which  was  made  for  $840,000,  and  on  the 
final  judgment  it  was  held  that  the  interests  of  the  parties  should  be  com- 

guted  on  that  basis.  Held,  that  the  decision  made  in  that  action  as  to  the 
asis  of  computation  should  control  the  decision  of  this  as  to  Holt,  one  of 
the  assignees,  though  not  a  party  to  the  former  action.  I'atuiede  et  al.  v. 
Jumd  et  al.  (Ct  App.),  897. 

See  Sale,  5. 

RIPARIAN  OWNERS. 

1.  In  an  action  to  recover  dama^  claimed  through  d^endant's  railroad 
having  been  built  between  plaintiffs'  dock  and  brick  yard  property,  it  was 
shown  that  defendant  had  in  no  wise  in;jured  plainti&'  land  except  to  pre- 
vent CT  delay  the  sale  of  the  clay  therein  for  brick  making  purposes,  the 
use  of  the  premises  for  brick  making  purposes  having  been  abandoned 
years  before.  Held,  that  the  proper  measure  of  damages  was  the  dimin- 
ish^ rental,  or  usable  value  of  the  property  as  it  was,  in  consequence  of 
the  loss  by  defendant's  acts  of  access  to  the  river  in  the  manner  enjoyed  by 
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the  owner  prior  to  the  construction  of  the  embankment  across  the  water 
front  by  the  defendant.  Rumsey  et  al  v.  N.  T.  d  N.  E,  R  R  Co,  (Ct. 
App.).  248. 

2.  The  N.  Y.  C.  &  H.  R.  R.  R.  Co.  confttmcted  Its  road  across  the  water 
front  in  1854,  and  plaintiffs  used  a  strip  of  land  leading  through  a  culvert 
under  said  road  for  loading  vessels  with  brick.  Such  use  was  obstructed 
by  the  building  of  defendant's  road  bed  in  1880;  but  in  1875  plaintiffs  had 
discontinued  the  use  of  the  culvert,  and  allowed  the  dock  ana  causeway  to 
it  to  ffo  to  decay.  On  the  trial  of  this  action  the  court  refused  to  allow 
defendant  to  prove  the  additional  cost  of  shipping  brick  to  market  upon 
the  river  rendered  necessary  by  the  construction  of  the  embankment. 
Held,  error;  that  this  was  an  important  element  of  the  damage  sustained 
under  plaintiffs'  theory.    Id, 

*B,  An  owner  of  land  on  a  public  river  is  entitled  to  such  damages  as  he 
may  have  sustained  as  against  a  railroad  company  that  constructs  its  road 
across  his  water  front,  and  deprives  him  of  access  to  the  navigable  part  of 
the  stream,  unless  the  owner  has  granted  the  right,  or  it  has  l^n  obtained 
by  the  power  Of  eminent  domain.    Id, 

4.  Plaintiff  owned  lands  opposite  and  below  defendants'  manufactory  and 
claimed  that  the  latter  diverted  the  stream  so  that  the  water  which  would 
naturally  flow  past  and  over  plaintiffs'  land  was  prevented  from  doing  so. 
The  court  charged  that  defendants  ''have  the  right  to  use  this  water  to 
run  their  wheelprovided  they  do  not  interfere  with  the  stream  to  an  ex- 
tent which  you  can  say  is  both  appreciable  and  material.  *  *  ♦  The 
question  is,  have  they  by  this  watercourse  diverted  the  water  so  as  to 
leave  the  stream  to  a  material  and  appreciable  extent  insufficient  for 
the  purposes  of  plaintiffs'  business;  that  is  all  there  Is  of  the  case." 
Held,  error.    Hew  York  Rubber  Co,  v.  RotJury  et  al,  (Ct.  App.),  557. 

5.  The  court  refused  to  charge,  on  plaintiff's  request,  ''that  the  plaint- 
iff's right  to  maintain  this  action  and  to  recover  a  verdict  for  nominal 
damages  does  not  depend  at  all  upon  the  plaintiff's  showine  any  actual  or 
any  pe|*ceptible  damage,  but  solely  upon  the  question  whether  the  de- 
fendants have,  by  the  use  of  their  race,  at  any  season  of  the  year,  diverted 
water  from  M.  creek,  and  thereby  have  reduced  perceptibly  and  ma- 
terially the  volume  or  current  of  water  which  otherwise  would  have 
flowed  by  plaintiff's  premises."     Held,  error.    Id, 

ROCHEgTBR. 
See  MuiaciPAL  Cobposationb,  4,  5. 

SALE 

1.  Plaintiff,  through  a  broker,  sold  defendant  109  cases  Prosperi's  Chianti 
wine,  '*  all  to  be  in  good  merchantable  order.  Delivery  on  steamer's  dock. 
The  said  goods  to  he  approved  by  buyer  within  three  days  after  delivery. 
Terms:  payment  by  notes,  for  one-half  the  amount  each,  at  60  and  90 
days  respectively."  The  goods  were  delivered,  and  five  days  afterwards 
the  defendant  gave  the  notes,  the  first  of  which  was  paid,  and  in  an  action 
on  the  second,  the  defense  was  breach  of  warranty,  in  that  the  wine  was 
some  time  after  the  sale  found  to  be  imperfect  and  unsound.  Held,  that 
there  was  no  warranty  in  the  contract  of  sale  other  than  to  allow  the  buyer 
three  days  within  which  to  ascertain  whether  the  wine  was  "  in  good  mer- 
chantable order."     OerUilU  v.  Staraee  (Ct.  App  ),  60. 

2.  Where  the  seller  is  not  the  manufacturer,  and  the  article  sold  is  in  esse, 
and  open  to  inspection  and  examination,  and  no  fraud  is  chnrged  or  exists, 
and  the  buyer  claimed  and  was  allowed  his  time  to  exereise  his  judgment, 
and  to  approve  of  the  goods  bought,  the  acceptance  and  retention  of  the 
goods  concludes  him.  and  there  is  no  warranty  or  agreement  by  the  seller 
which  survives  the  transaction.     Id. 

8.  For  many  years  prior  to  March  5.  1884,  plaintiff  purchased  goods  upon 
his  own  credit  from  defendants  and  shipped  them  to  a  firm  in  Charleston, 
8.  C,  paying  for  them  himself,  being  allowed  ten  per  cent  discount  and 
being  reimbursed  by  said  firm  at  the  full  price.  In  an  action  for  goods 
shipped  in  1884  plaintiff  gave  evidence  tending  to  show  that  on  the  5th 
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day  of  March  he  settled,  and  notified  them  that  he  would  no  longer  be 
responsible  for  ^oods  shipped  to  the  Charleeton  firm.  This  the  defendants 
contradicted.  Held,  that  the  jury  could  find  upon  the  evidence  that  the 
goods  were  sold  to  plaintiff,  and  on  his  credit.  Quimby  v.  Carhari  et  al. 
(Ct.  App.).  «66. 

4.  The  fact  that  the  goods  were  charged  to  the  Charleston  firm  on  defend- 
ants' books  was  not  conclusive  against  their  claim  that  they  were  actually 
sold  to  plaintiff,  under  the  evidence  given  by  defendants  tending  to  show 
that  this  was  done  at  plaintiff's  request.    Id, 

5.  Subsequent  to  the  sale  defendants  made  a  general  assignment  for  the 
benefit  of  their  creditors,  and  the  assignee  sued  the  Charleston  firm  for  the 
balance  due  on  the  sale  of  said  goods.  Hdd,  that  plaintiff  could  not  have 
the  benefit  of  the  adjudication  in  that  action,  as  he  was  not  a  party  thereto, 
and  that  defendants  were  not  estopped  by  their  statements  or  actions  m 
that  litigation.    Id. 

See  Warranty. 

SCHOOLS. 

The  relator,  as  school  trustee,  was  directed  by  the  superintendent  of 
public  instruction  to  close  up  the  affairs  of  his  school  district,  pursuant  to 
chap.  54,  Laws  of  1891.  and  further  ordered  to  show  before  him  on  a  day 
certain  what  proceedings  he  had  taken  in  fulfillment  of  the  order,  and  that 
if  it  should  then  appear  that  he  had  not  proceeded  promptly  and  in  good 
faith  to  obey  the  same,  that  he  then  show  cause  why  he  be  not  removed 
from  office.  Pursuant  to  the  order,  the  relator  made  his  report,  in  which 
he  admitted  that  he  had  violated  the  order  and  a  previous  one,  and  had 
neglected  and  refused  to  comply  with  the  same.  Whereupon  the  superin- 
tendent removed  him  from  office.  On  certiorari  to  review  the  action  of 
the  superintendent.  Held,  that  the  facts  stated  In  the  return  are  conclusive 
upon  the  court,  and  these  facts  being  true  fully  justified'  the  superin- 
t^^ndent  in  removing  relator  from  office.  People  ex  rel,  Clingan  v.  Draper 
(Sup.  Ct.),  8(J2. 

SERVICE. 

Defendant,  on  an  affidavit  showing  service  of  notice  of  trial  by  mail  on 
plaintiff's  attorney,  was  allowed  a  dismissal  of  the  complaint  by  default. 
On  motion  to  open  the  default,  plaintiff's  attorney  and  his  clerk  made  affi- 
davit that  no  such  notice  of  trial  had  been  received,  and  it  appeared  by 
defendant's  proof  of  service  that  the  wrapper  inclosing  the  notice  of  trial 
omitted  the  street  number  given  by  plaintiff  s  attorney  on  the  papers  served 
by  him  in  the  case.  Held,  that  such  omission  was  fatally  defective  to 
plaintiff's  proof  of  service,  and  that  the  default  should  be  opened  without 
conditions.    JSetfert  v.  Caverly  (Sup.  Ct.),  472, 

See  Judgment,  4,  5. 

SERVICES. 

1.  Plaintiff  lived  and  cohabited  vdth  deceased,  although  she  knew  his  wife 
was  living,  kept  house  for  him  and  worked  on  his  farm,  doing  the  same 
work  as  a  laborer.  In  an  action  for  such  services  there  was  evidence 
of  declarations  of  the  deceased  to  the  effect  that  plaintiff  was  of  great 
assistance  to  him  in  his  business  and  was  worth  as  much  to  him  as  an  or- 
dinary hired  man,  and  he  intended  to  pay  her  for  her  services,  which  dec- 
orations were  sometimes  made  in  her  presence  and  hearing.  Held,  that 
the  relations  of  the  parties  did  not  necessarily  forbid  an  express  contract 
to  pay  her  for  her  labor,  and  that  the  evidence  was  sufficient  to  sustain  a 
finding  of  an  express  contract  to  pay.    RJu>des  v.  Stone  (Sup.  Ct.),  17. 

2.  In  an  action  brought  by  the  wife  of  a  bar-keeper  against  the  proprietor 
to  recover  the  value  of  her  services  in  washine  towels  for  the  bar  for  three 
years,  having  been  employed  by  her  husband,  it  appeared  that  the  bw- 
keeper  was  not  authorized  to  contract  debts  for  the  saloon,  but  that  eight- 
een months  after  his  wife  had  begun  to  do  the  washing  he  had  demanded 
monej[  from  defendant  to  pay  for  the  same;  that  the  latter  put  him  off, 
but  raised  no  objection  to  the  demand.  Held,  that  a  verdict  in  favor  of 
plaintiff  for  her  services  for  the  last  eighteen  months  would  not  be  dis- 
turbed.    Cornelius  v.  Rieser  (N.  Y.  C.  P.),  491. 
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3.  Iq  such  case  there  was  no  force  in  the  objection  that  the  wife's  8er?ices 
belonged  to  her  husband  and  formed  no  basis  of  claim  against  a  third 
party,  nor  that  the  contract  for  such  services  was  made  between  husband 
and  wife,  and  therefore  invalid.    Id. 

4.  The  statement  made  by  plaintiff  that  she  washed  the  towels  for  the 
saloon  in  lots  enough  to  have  five  cleau  every  day,  including  Sunday,  was 
not  evidence  sufficient  to  show  that  plaintiff  was  aiding  defendant  in  vio- 
lation of  the  Sunday  laws,  and  to  preclude  her  from  recovery.    Id, 

5.  Plaintiff  sold  goods  on  commission  for  defendants,  and  also  made  col- 
lections from  his  customers  when  on  the  road.  Frequent  settlements  were 
had,  but  no  charge  for  collecting  was  made,  except  in  a  few  cases.  After 
leaving  their  employ  he  brought  this  action  for  commissions  on  such  col- 
lections. MM,  that  the  complaint  was  properly  dismissed.  Lyons  v. 
Jube  et  al  (Sup.  Ct),  744. 

See  Master  and  Servant,  2. 

SEVERANCE. 

1.  Section  511  of  the  Code,  allowing  a  severance  where  the  answer  admits, 
expressly  or  by  not  denying,  a  part  of  plaintiff's  claim  to  be  just,  applies 
only  to  a  case  where  the  answer  taken  in  its  entirety  admits  that  a  part  of 
the  claim  is  just  and  should  be  enforced  and  collected  without  waitmg  the 
result  of  litigation.     Cronia  et  ah  v.  Tebo  (Sup.  Ct.),  277. 

2.  Where  the  answer  sets  up  a  counterclaim  sufficient  to  extinguish  the 
entire  claim  contained  in  both  causes  of  action  specified,  there  is  no  such 
admission  and  a  severance  should  be  denied.    Id, 

SHERIFFS. 
See  Attachment,  1,  2;  Indemnity,  4,  5. 

SPECIFIC  PERFORMANCE. 

1.  The  father  of  plaintiff  entered  Into  a  parol  agreement  with  him,  by 
which  it  was  provided  that  if  he  would  enter  into  possession  of  a  farm, 
cultivate  and  improve  it  as  his  own,  that  it  should  belong  to  plaintiff,  and 
that  at  the  father's  death  he  would  convey  or  devise  it  to  plaintiff. 
Plaintiff  entered  into  possession  and  made  valuable  improvements,  but  his 
father  conveyed  the  premises  to  one  of  the  defendants.  Held,  that  plaintiff, 
under  these  circumstances,  was  entitled  to  a  decree  for  specific  perform- 
ance of  the  agreement  as  against  the  grantees  and  devisees  of  his  father. 
Erwin  v.  Erwin  et  al,  (Sup.  Ct.),  6. 

2.  In  an  action  for  the  specific  performance  of  a  contract  to  convey  land 
owned  by  G.  and  B.,  which  was  signed,  on  the  part  of  the  vendors  by  the 
defendant  G.  for  herself  and  also  for  defendants  B.  and  wife,  as  their 
attorney  in  fact,  the  complaint  was  dismissed  as  to  B.'s  wife,  she  having 
never  authorized  the  signmg  of  her  name.  On  the  trial  it  appeared  by  a 
letter  from  B.  to  G.,  receivSi  before  the  signing  of  the  contract,  that  B. 
had  revoked  any  prior  authority  to  sell  given  G.,  he  saying:  '*  I,  for  one, 
shall  keep  what  I  have,"  and  no  sufficient  evidence  of  subsequent  ratifica- 
tion by  him  being  given,  Held,  that  a  judgment  directing  specific  per- 
formance by  B.  must  be  reversed.    Palmer  v.  Oould  et  al,  (Sup.  Ct.),  802. 

STATE. 

1.  Appellant  was  the  owner  of  a  dry  dock  in  F.  connecting  with  a  large  basin 
which  opened  into  the  canal,  and  the  surplus  waters  of  which  flowed 
through  plaintiff's  lands.  A  bridge  across  the  basin  was  at  one  time  an 
elevated  one,  then  a  draw,  and  after  that  a  swing  bridge  erected  by  the 
claimant  with  the  consent  of  the  state.  In  the  fall  of  1866  the  state  re- 
moved the  swing  bridge  and  erected  a  stationary  bridge  at  tiie  same  level 
as  the  tow  path,  thus  shutting  in  a  canal  boat  of  claimant's,  as  there  was 
no  water  in  the  caoal  at  the  time.  Held,  that  the  state  was  liable.  Put- 
nam V.  State  (Ct.  App.),  564. 

3.  The  privilege  which  claimant  enjoyed  was  revocable  at  the  will  of  the 
state,  but  it  included  an  obligation  which  the  state  could  not  withdraw 
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from  arbitrarily  and  subvert  aX  its  mere  will  and  pleasure,  and  having 
been  permitted  to  place  his  boats  inside  of  the  bridge  in  the  fall  of  the 
year,  and  the  state  having  thereafter  withdrawn  the  water  from  the  canal, 
it  was  bound  to  afford  him  a  reasonable  opportunity  to  remove  them.    Id, 

8.  On  May  14, 1866,  the  state  temporarily  appropriated  the  water  of  Owasco 
lake  and  Oriskany  creek  by  a  resolution  to  that  effect.  June  19, 1867,  the  state 
permanently  appropriated  the  water  power  on  Owasco  outlet.  Plaintiffs, 
in  November,  1867,  filed  their  claim  for  the  water  so  taken,  and  March  4, 
1870,  resolutions  were  adopted  by  the  canal  board  defining  the  quantity  of 
water  intended  to  be  permanently  taken  by  the  resolution  of  June  19, 
1867,  to  be  3,600  cubic  feet  per  minute  and  not  of  the  whole  stream,  and 
an  award  was  made  for  the  water  taken.  February  15,  1879,  the  state  ap- 
propriated 868-1000  of  an  acre  and  all  the  water  in  the  raceway  crossing 
it,  and  this  claim  for  damages  was  brought.  Held,  that  the  state  had  not, 
prior  to  February  15,  1879,  taken  all  the  water  from  the  stream,  and  an 
allowance  of  $1,000  for  the  amount  not  previously  appropriated  was 
right.    Hayden  v.  8taU  (Ct.  App.),  911. 

4.  To  make  a  legal  and  permanent  appropriation  of  land  or  water  for  the 
use  of  a  canal  the  quantity  must  be  definitely  ascertained  and  described 
so  that  the  owner  may  know  how  much  he  has  lost  and  what  he  is  entitled 
to  be  compensated  for.    Id, 

STATUTE  OF  FRAUDS. 
See  Contract,  10. 

STAY. 
See  Contempt,  1. 

STOCKS. 

1.  One  F.,  desiring  to  obtain  stock  in  a  Virginia  company,  applied  to  de- 
fendants. New  York  brokers,  accustomed  to  buy  on  margin,  to  buy  and 
carry  it  for  him.  At  F.'s  suggestion  the  stock  was  picked  up  in  Baltimore 
by  McK.,  who,  by  mistake,  caused  the  stock  purchased  to  be  trans- 
ferred on  the  books  to  defendants.  When  the  certificate  reached  defend- 
ants they  wrote  McK.,  after  paying  therefor,  repudiating  the  transfer  and 
directing  him  to  sell  and  retransfer  the  stock,  and  in  order  to  enable  him 
to  do  so  defendant?  signed  an  assignment  in  blank,  and  he  sold  it,  but  it 
was  not  retransferred  on  the  books.  The  corporation  having  failed,  the 
assignee  seeks  to  compel  defendants  to  pay  eighty  per  cent,  the  amount 
reoG^ning  unpaid  upon  their  stock.  Held,  that  defendants  never  became 
stockholders  and  were  not  liable  for  such  unpaid  assessment  upon  the 
stock.     Glenn  v.  Oart/i  et  al.  (Ct.  App.),  80. 

2.  An  action  to  rescind  a  contract  of  sale  of  corporate  stock,  and  to 
recover  damages  for  fraud,  is  maintainable  as  an  equity  action  where  the 
transaction  was  entirely  between  defendant  and  plaintiff,  and  was  not  a 
purchase  by  plaintiff  from  the  corporation,  but  from  the  defendant.  Hig- 
gins  V.  Crotise  (Sup.  Ct.),  151. 

8.  Plaintiff  brought  an  action  to  rescind  a  contract  of  sale  of  corporation 
stock,  made  in  1865,  on  the  ground  of  fraud,  and  claimed  that  as  he  did 
not  discover  the  fraud  until  1889,  he  had  a  right  of  action  under  §  fc^, 
subd.  5  of  the  Code.  The  evidence  showed  that  no  dividends  or  assess- 
ments were  made  on  the  stock,  that  plaintiff  resided  in  the  same  city  with 
the  corporation's  officers  and  could  have  ascertained  at  any  time  when  it 
stopped  work,  and  that  in  1871  he  had  made  up  his  mind  his  money  was 
lost.  Held,  that  plaintiff's  delay  showed  a  lack  of  reasonable  diligence 
and  that  the  action  was  barred,  as  the  statute  of  limitations  began  to  run 
from  the  time  when,  by  reasonable  diligence,  knowledge  of  the  fraud 
ought  to  have  been  obtained.    Id, 

4.  Brokers,  in  Philadelphia,  sold  short  for  plaintiff,  in  New  York,  certain 
stocks,  and  wrote  him,  "  We  have  made  an  exception  of  your  account 
and  not  required  our  usual  five  per  cent,  margin;  consequently  we  look 
to  you  to  keep  your  account  in  proper  shape  without  waiting  for  us  to  call 
upon  you."  The  letter  went  on  to  state  tliat  he  had  then  less  than  one  per 
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cent,  margin,  and  closed  with  '  if  we  do  not  receive  a  cbecic  for  at  least 
one  per  cent.,  further  margin  by  to-roorrow  (Saturday)  morning's  mail, 
we  shall  be  obliged  to  figure  your  account  to  put  stop  orders  to  the  best 
of  our  ability."  By  a  letter  of  the  same  date,  which  crossed  the  brokers', 
plaintiff  stated  that  he  would  come  over  on  Monday,  and  would  linow 
then  or  Tuesday  what  he  could  do,  and  authorized  the  brokers  to  put  stop 
orders  on  certam  specified  stocks  at  one  per  cent,  above  the  market.  On 
receipt  of  this  letter  the  brokers  telegraphed  (Saturday.  11:80  a.  h.) 
"  Have  put  stay  orders  on  all  your  stocks  about  one-half  point  from 
market;"  and  a  little  later  that  tliey  had  closed  out  all  his  stocks 
but  one.  Held,  sufficient  to  support  the  jury's  finding  that  defendants 
had  not  waived  their  demand  for  margin,  or  made  any  agreement  to  hold 
the  stocks  until  the  stop  orders  authorized  by  plaintin  were  reached. 
JJarrU  v.  Pryor  et  al.  (N.  Y.  C.  P.),  495. 

5.  A  letter  of  the  brokers  in  regard  to  the  transaction,  written  on  Sunday, 
was  admissible  in  evidence,  it  being  a  reply  to  the  plaintiff's  letter,  written 
on  Saturday,  which  had  been  put  in  evidence.    Id. 

6.  As  the  correspondence  between  the  parties  failed  to  establish  any  special 
contract,  it  was  proper  to  prove  the  original  agreement.    Id. 

7.  After  suing  upon  the  theory  of  a  repudiation  of  the  transaction,  the 
plaintiff  could  not  affirm  it  and  recover  the  balance  due  him  under  it.    Id 

8.  In  an  action  by  stock  brokers  to  recover  the  loss  on  a  transaction  it  ap- 
peared that  they  had  represented  to  their  customer  that  a  certain  price 
could  be  obtained  for  a  portion  of  the  stock,  and  he  thereupon  gave  them 
an  unlimited  order  in  writing  to  sell,  and  that  thev  sold  a  portion  for  the 
price  named  and  the  balance  for  a  less  price.  Held,  that  as  it  appeared 
that  the  whole  contract  was  not  reduced  to  writing  it  was  error  to  refuse 
to  allow  defendant  to  testify  that  he  verbally  limited  plaintiffs  to  sell  at 
the  price  named.     Fisher  et  al.  v.  MolUr  (City  Ct.  N.  Y.),  778. 

9.  Plaintiffs*  agent  who  had  the  interview  with  defendant  admitted  that 
the  latter  limited  plaintiffs'  right  to  sell  to  the  price  named  or  a  fraction 
thereof.  Held,  that  a  direction  of  a  verdict  for  plaintiffs  was  erroneous. 
Id. 

SUBMISSION  OF  CONTROVERSY. 
See  Costs,  2,  5. 

SUBPCENA. 
See  Corporations,  8. 

SUPPLEMENTARY  PROCEEDINGS. 

The  power  conferred  on  i^e  recorder  of  the  city  of  Albany  by  chap. . 
150,  Laws  1849,  aa  amended  by  chap.  284,  Laws  18*;^,  to  act  in  proceedings 
supplementanr  to  execution,  is  a  power  to  be  exercised  only  within  that 
city.     Oarrolty.  Langan  (Sup.  Ct.),  224. 

SURROGATES. 
See  Ck>NTBia>T,  2;  Injunction,  8. 

TAXES. 

1.  Where  a  person  is  concededly  the  owner  of  the  land  assessed,  Is  the  only 
person  beanng  the  name  residing  in  the  county  and  the  only  person  liable 
to  pav  the  lax,  be  cannot  claim  to  be  misled  by  the  addition  of  the  letters 
"est.    to  his  name  on  the  roll.    Matter  of  Hartshorn  (Sup.  Ct.),  16. 

2.  The  question  as  to  the  ownership  of  sufficient  personal  property  to  pay 
the  tax  cannot  be  raised  for  the  first  time  on  examination  in  supplemental 
proceedings.  If  the  party  wishes  to  raise  that  question  he  should  do  so  by 
motion  to  set  aside  the  order.    Id. 

8.  The  insertion  of  the  name  of  the  owner  of  lands  assessed  as  non-resident  in 
the  assessment  roll  of  Lou^  Island  dty  will  not  render  the  assessment  void. 
Collins  V.  Long  Island  City  et  al.  (Ct.  App.),  427. 

&r.  Rep.,  Vox.  XLIV.        126 
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4.  The  mere  fact  that  secuiities  formiug  part  of  a  trust  fund  which  is 
actually  deposited  outside  of  the  state  are  liens  on  property  located  in  this 
state  is  not  sufficient  to  render  them  liable  to  taxation  here.  People  ex  rel. 
Day  V.  Barker  et  al.  (Sup.  Ct.),  578. 

5.  A  person  who  has  a  residence  elsewhere,  where  he  Yotes  and  pays  taxes, 
is  not  liable  to  taxation  in  New  York  city  because  he  happens  to  be  there 
on  a  visit  on  the  second  Monday  in  January.  People  ex  rel,  Latorenee  ▼. 
Barker  tt  al.  (Sup.  Ct.).  695. 

6.  While  a  person  may  have  two  residences,  one  in  the  city  and  one  in  the 
country,  the  place  where  his  family  lives,  where  he  stays  the  greater  part 
of  the  time,  where  he  votes  and  where  he  is  asse^ed  for  personal  taxes,  is 
his  residence  for  purposes  of  taxation.    Id, 

7.  A  person  who  has  no  place  of  business,  sells  real  estate  belonging  to  the 
estate  of  his  father,  of  which  he  is  executor,  when  he  has  an  opportunity, 
and  is  a  director  of  a  corporation  and  attends  meetings  of  the  board,  does 
DO  business  within  the  meaning  of  the  statute.  Pieo^  ex  rel,  Lawrence  7. 
Pirljcr  et  al.  (Sup.  Ct.),  698. 

See  CoRPOBATioNS,  9-12,  18;  Executors,  etc.,  4;  Mortoaob,  8. 

TENANTS  IN  COMMON. 
See  Partnership.  6,  t. 

TOWN  BONDS. 

1.  Coomiissioners  of  the  defendant  town,  appointed  for  that  purpose,  in 
1871  executed  thirty  bonds  to  the  amount  of  $40,000,  payable  in  1801,  but 
twenty-six  of  these  were  not  issued  until  after  the  passage  of  (Chapter  925, 
Laws  of  that  year,  authorizing  the  issue  of  bonds  payable  in  less  tiian 
thirty  years,  neld,  that  although  the  four  bonds  issued  before  the  said 
date  were  void  as  bonds,  it  does  not  follow  that  the  loan  was  void,  and 
the  law  would  imply  a  promise  on  the  part  of  the  town  to  repay  the  loan 
as  agreed  at  the  end  of  the  thirty  years,  with  interest.  Hoag  v.  Town  oj 
Greenwich  (Ct.  App.),  619. 

2.  The  bonds  issued  after  the  passage  of  the  act  of  1871  were  valid,  not- 
withstanding they  violated  the  statutory  provision  that  no  more  than  ten  per 
cent  of  the  entire  loan  should  fall  due  in  one  year.    Id, 

TOWNS. 
See  HiGHWATS,  1. 

TRADEMARK. 

1.  A  trade-mark  may  be  acquired  in  the  words  "  nickel-in  "  to  designate  a 
brand  of  cigars,  as  such  combination  is  not  in  any  manner  descriptive  of 
the  article,  does  not  denote  its  grade  or  quality,  and  is  purely  arbitrary 
and  fanciful.    JScJiendel  et  al.  v.  iHlver  et  al.  (Sup.  Ct ),  401. 

2.  Tlie  owner  of  such  trade-mark  is  entitled  to  be  protected  against  the  use 
of  the  words  **  Nickel-saved"  by  another  manufacturer  where  it  appears 
that  his  devices  have  also  been  simulated  and  the  public  has  been  de- 
ceived.   Id, 

TRESPASS. 

1.  A  complaint  alleging  that  defendant  unlawfully  and  wilfully  entered 
upon  plamtifTs  land  and  unlawfully  and  vnlfully  cut  down  trees  growing 
thereon,  to  plaintiff's  damage,  and  which  claims  treble  damages  under 
§  654  of  the  Penal  Code,  states  facts  sufficient  to  constitute  a  cause  of 
action;  as,  if  treble  damages  were  improperly  claimed,  plaintiff  would  be 
entitled  to  single  damages  if  the  facts  proven  showed  it.  Von  Hoffman  y. 
Kendall  (Sup.  Ct.),  484. 

2.  An  acquittal  upon  a  criminal  charge  under  Penal  Code,  §  654,  is  no  de- 
fense to  such  an  action.    Id. 

TRIAL. 
1.    A  party  by  requesting  the  direction  of  a  verdict  in  his  fovor  does  not 
waive  his  right  to  have  t)ie  case  submitted  to  the  jury.    Fint  Nat.  Bk.  of 
Pmn  Tan  v.  McConnell  (Sup.  CJt.),  25. 
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2.  It  is  not  error  for  the  court  to  read  from  the  opinion  of  the  general  term 
on  a  former  appeal  that  i>ortion  which  lays  down  the  law  as  applicable  to 
the  case,  where  it  contains  nothing  as  to  the  result  of  the  previous  trial. 
Panama  R.  B.  Co,  ▼.  Johnson  (Sup.  Ct.),  882. 

3.  While  the  court  on  the  trial  cannot  be  called  upon  as  matter  of  right  to 
instruct  the  jur^  as  to  the  consequences  which  would  follow  from  their 
verdict,  it  may  m  its  discretion  so  instruct  them.    Id, 

4.  After  counsel  have  tried  to  limit  a  verdict  to  be  directed  by  insisting  that 
it  should  be  confined  to  rents  accruing  from  Mnrch  1,  1879,  and  taxes 
for  that  year,  when  the  plaintiff  is  entitled  to  recover  rent  from  Sep- 
tember 1,  1878,  and  taxes  for  1878  and  1879,  and  the  court  in  directing 
a  verdict  includes  the  taxes  for  1876  and  1877,  a  general  exception  does 
not  enable  this  court  to  decide  that  the  taxes  last  named  should  not  have 
been  included.     WeUs  v.  Higgins  (Ct.  App ).  608. 

5.  A  judgment  will  not  be  reversed  on  account  of  improper  remarks  of 
counsel  m  summing  up  to  the  effect  that  defendant  had  offered  judgment 
for  part  of  the  claim^  where  the  court  told  the  jury  that  the  remarks  snould 
not  influence  their  verdict,  especially  where  the  verdict  is  for  the  whole 
sum  claimed.    Bich$  v.  Martin  (City  Ct.  N.  Y.),  772. 

6.  Where  a  complaint  sets  forth  merely  an  equitable  cause  of  action  and 
a<«ks  for  equitable  relief  only  against  several  defendants,  and  the  court  has 
found  no  ground  for  equitable  relief,  but  that  plaintiff  is  entitled  to  dam- 
ages at  law  against  one  defendant,  it  is  proper  to  refuse  to  submit  the  case 
to  the  juiy  and  to  dismiss  the  complaint.  Hawes  v.  Dobba  et  al,  (N.  Y.  C. 
P.),  890. 

7.  In  such  case,  the  rule  that  where  the  court  has  once  acquired  equitable 
jurisdiction  it  will  proceed  and  grant  relief  for  purposes  of  account  or 
otherwise,  has  no  application.    Id, 

See  Bills,  etc.,  4, 15;  Payment,  2;  Sbvbbanob. 

TRUST. 

Clermont  L.  De  Pevster  conveyed  his  property  to  plaintiff  as  trustee  to  lease 
the  real  estate  and  keep  invested  the  personalty,  and  pay  over  the  income 
to  him,  and  upon  his  death  to  make  over  the  balance  to  such  persons,  and 
in  such  shares,  as  should  be  appointed  by  him  by  his  last  will  and  testa- 
ment. By  his  will  he  gave  and  bequeathed  to  defendant  "  all  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and  personal  property,  of 
what  nature  and  kind  soever  and  wherever  situate,  which  I  may  own  or 
be  in  any  manner  entitled  to  at  the  time  of  my  death."  Bield,  that  this 
was  a  good  execution  of  the  power  of  appointment.  Ifew  York  Life  Ins, 
Co,  V.  Livingston  et  al,  (Ct.  App.),  102. 

TRUSTEES. 

See  MOBTGAGE,  10. 

USURY. 
The  mere  fact  that  a  note  was  renewed  at  maturity  by  one  for  a  greater 
amount  does  not  necessarily  involve  usury,  especially  where  the  form  of 
the  statement  on  the  subject  intimates  that  there  are  other  facts  not  stated 
which  would  be  relevant.     Tollman  v.  i^prague  (N.  Y.  Supr.  Ct.),  833. 
See  Bills,  etc.,  18;  Injunction,  6. 

VAGRANTS. 

1.  It  was  intended  by  chap.  353,  Laws  1886,  amending  §  1466  of  the  con- 
solidation act,  authorizing  the  commitment  of  a  female  to  certain  institu- 
tions during  minority,  that  tlie  exact  age  of  the  delinquent  should  be  ascer- 
tained by  the  magistrate,  and  stated  in  the  commitment,  and  when  so 
ascertained  and  stated  it  must  control  in  determining  the  period  of  deten- 
tion, unless  reviewed  and  corrected  by  an  appellate  tribunal  in  the  pro- 
ceeding in  which  the  warrant  was  issued.  People  ex  rel.  Kuhn  v,  Prol, 
Epis,  Ilouse  of  Mercy  (Ct.  App.),  676. 

2,  The  adjudication  of  a  police  justice  in  such  a  proceeding  cannot  be  re- 
viewed by  a  writ  of  habeas  cnrpvs  in  the  supreme  court.    Id, 
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VENDOR  AND  PURCHASER. 

1.  Whoever  purchases  real  estate  with  notice  of  any  equity  attaching  to  it, 
buys  subject  to  that  equity.  He  must  conform  to  the  mode  of  occupatioo 
and  use  of  the  estate,  however  restricted,  that  was  enjoined  upon  or 
attached  to  his  grantor.    Bradley  v.  Walker  (N.  Y.  8upr.  Ct.),  218. 

8.  The  record  of  a  covenant  agi-eement  containing  such  restriction  is  notice 
thereof  to  a  subsequent  purchaser,  even  though  not  properly  recorded  as 
to  said  purchaser's  grantor  on  account  of  her  defective  admowledgment. 
Id, 

8.  The  will  of  one  V.  gave  his  entire  estate  to  his  wife  for  life  or  until  her 
remarriage,  and  provided  that  if  she  remarried,  the  executors  should  sell 
the  real  estate  and  pav  one-third  of  the  proceeds  to  her  and  divide  two- 
thirds  between  the  cnildren,  the  children  of  a  child  "  who  may  have  died  '* 
to  receive  its  parent's  share,  and  if  the  wife  died  without  remarrying,  the 
estate  should  be  divided  among  the  children,  the  children  of  a  deceased 
child  to  receive  the  same  proportion  the  parent  would  have  received,  ^e 
also  gave  the  executors  power  to  sell  real  estate.  Eeld,  that  deeds  from  the 
widow  uid  children  merely  conveyed  a  title  subject  to  be  defeated  in  case 
any  of  the  contingencies  contemplated  by  the  testator  should  occur,  and  a 
deed  from  the  executors  under  the  power  of  sale  given  them  by  the  will 
did  not  cure  the  defect,  and  it  was  not  such  a  marketable  title  as  a  pur- 
chaser was  entitled  to.    Harrii  v.  Strodl  (Ct.  App.),  482. 

4.  A  contract  for  tha  sale  of  real  estate  recited  that  the  north  wall  was  a 
party  wall  and  bound  the  vendor  to  give  a  deed  free  from  all  incum- 
brances. It  appeared  that  the  south  wall  was  aUo  subject  to  a  party  wall 
agreement,  and  that  the  premises  were  subject  to  payment  of  a  proportion 
ei  the  expense  of  maintaining  an  alley  in  the  rear.  Held,  that  the  prem- 
ises were  subject  to  incumbrances  which  justified  the  purchaser  in 
refushig  to  accept  the  deed.     O^JfeiU  v.  Van  TaueU  (Sup.  Ct),  586. 

See  LiMrTATioN,  4;  Will,  11, 12. 

VENUE. 

The  place  of  trial  of  an  action  to  declare  void  three  mortgages  is  prop- 
erly chang^  from  a  county  in  which  none  of  the  property  to  oe  affect^ 
is  situated  and  where  none  of  the  parties  reside  to  a  county  in  which  the 
property  covered  by  two  of  the  mortgages  is  situated  and  which  will  best 
subserve  the  convenience  of  witnesses.    Brower  v.  Hueeted  (Sup.  Ct.)t  746. 

VERDICT. 

In  an  action  for  an  alleged  assault,  the  answer  denied  the  same,  and  se^ 
up  self-defense.  Upon  the  trial,  evidence  was  given  to  support  both  sideS' 
The  jury  brought  in  a  verdict  of  no  cause  of  action,  and  a  motion  for  a  new 
trial  on  the  minutes  was  denied.  Held,  that  the  jury,  having  heard  Uie 
conflicting  testimony,  was  the  proper  tribunal  to  settle  the  conflict,  and 
that  this  court  will  not  disturb  their  verdict.  Depan  v.  WaUace  (Sup.  Ct.), 
282. 

VESSELS. 
See  Negligencb,  6. 

VETERANS. 

1.  The  relator,  a  Union  veteran,  and  three  others,  were  appointed  tempo- 
rary clerks  In  the  department  of  public  works  of  the  city  of  Brooklyn,  Uie 
relator  being  assign^  to  do  the  work  of  a  certain  bill  clerk,  who  was  tem- 
porarily assigned  to  the  cash  room  in  the  same  department.  On  the  latter 
returning  to  his  accustomed  duties,  relator  was  discharged.  Held,  that  re- 
lator was  not  entitled  to  be  reinstated  under  Laws  1887,  chap.  465.  which 
provides  that  "  honorably  discharged  Union  soldiers  shall  be  preferred  for 
appointment  and  employment,''  as  this  was  a  mere  temporary  employment; 
that  he  was  not  discharged;  only  when  his* services  were  no  longer  needed, 
he  was  simply  notified  of  the  fact  People  ex  rel.  (yOonnor  v.  Adame  (Ot 
App.),  524. 
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S.  Chapter  708  of  the  Laws  of  1887,  providing  that  Union  veterans  should 
not  be  removed,  except  for  good  cause  shown  after  a  hearing,  and  shall 
hold  position  during  good  benavior,  does  not  apply  to  relator  as  he  was 
appointed  for  a  temporary  purpose.    Id, 

See  BIandamus,  2. 

WAREHOUSEMEN. 

1.  Where  a  warehouseman  issues  a  receipt  for  goods  which  states  on  its  face 
that  the  warehouse  is  a  free  one,  and  contains  no  statement  of  any  lien  on  the 
goods,  he  is  estopped  thereby  from  claiming  as  against  a  bona  fide  trans- 
feree of  the  receipts  that  they  are  subject  to  a  government  tax.  First  Nat, 
Bk.  of  Chicago  v.  Dean  et  at,  (N.  Y.  Supr.  Ct.),  208. 

2.  A  warehouseman  is  liable  to  a  bona  fide  endorsee  of  a  warehouse  receipt 
issued  by  him  for  a  false  statement  therein  in  relation  to  the  contents  of 
the  packages  for  which  it  was  given,  irrespective  of  his  knowledge  that 
the  article  was  not  of  that  description.  Dean  et  al,  v.  DHgge  (Sup.  Ct.), 
402. 

WARRANTY. 

1.  In  an  action  for  breach  of  warranty  in  the  sale  of  a  horse  that  she  waa 
*  as  sound  as  the  day  she  was  foaled  except  a  blemish  on  one  knee,  tlie  only 

evidence  as  to  damages  was  given  by  plaintiJBF,  who  knew  little  aI>out 
horses,  and  three  witnesses,  one  of  whom  said  he  could  not  tell  its  value 
without  driving  it  and  that  he  did  not  drive  it;  another  that  he  did  not 
examine  it  closely,  and  the  third  was  a  stock  broker  who  had  bought  and 
sold  horses.  HM^  that  they  were  not  competent  on  that  questton,  and 
that  the  evidence  of  damage  was  insufficient.  Mix  v.  Staples  (Sup.  Ct.), 
899. 

2.  Plaintiff  went  to  defendant's  store  and  told  him  that  he  was  looking  for 
a  car  load  of  apples.  Defendant  said  he  had  a  car  load,  and  showed  him 
a  half  dozen  barrels,  which  were  perfectlv  sound  and  bright,  and  said  the 
rest  were  at  the  railroad.  Plaintiff  askea  how  those  would  compare  with 
the  ones  they  were  looking  at,  and  defendant  answered,  "equally  nice; 
just  as  nice,"  whereupon  the  sale  was  made.  The  goods  on  arrival  were 
found  of  a  poor  quality,  and  plaintiff  realized  nothmg  from  their  sale. 
In  an  action  for  breach  of  warranty  the  jury  rendered  a  verdict  in  favor 
of  plaintiff  for  the  full  amount  paid.  Held,  that  the  evidence  of  a  war- 
ranty was  conflicting,  without  a  preponderance  in  favor  of  defendant, 
and  the  Terdict  would  not  be  disturbed.  lUley  et  al,  v.  Bea  et  al,  (Sup. 
Gt.),  801. 

See  Sale,  1,  2. 

WATER  COMPANIES. 
See  Eminent  Dokain,  14,  15. 

WATERCOURSE. 
See  RiPABiAN  Owners. 

WILL. 

1.  The  will  of  8.  gave  $50,000  **  to  any  responsible  corporation  in  this  city 
(New  York)  existing  at  the  time  of  the  death  of  my  nephew,  whose  per- 
manent fund  is  established  by  its  charter  for  the  purpose  of  ameliorating 
the  condition  of  the  Jews  in  Jerusalem.  Palestine;  and  I  desire  such  cor- 

J oration  annually  to  transmit  the  interest  received  on  said  $50,000  to 
erusalem.  Palestine,  to  ameliorate  the  condition  of  the  Jews  living  there 
by  promoting  among  tbem  education,  arts  and  sciences,  and  by  learning 
them  affricultural  and  mechanical  vocations."  The  N.  A.  Relief  Society 
claimed  to  be  entitled  to  the  fund,  as  being  a  responsible  corporation, 
having  a  permanent  fund  established  bv  its  charter,  the  interest  of  which 
is  to  oe  "  annually  applied  to  the  relief  of  indigent  Jews  in  Jerusalem, 
Pakstine."  Held,  that  the  fact  that  the  Jewish  Church  discouraged  the 
ffiving  of  alms  but  assisted  tbe  poor  by  aidin<^  them  to  support  themselves 
did  not  cause  the  words  in  the  certificate  of  incorporation  of  the  N.  A. 
Relief  Society  '*  relief  of  indigent  Jews  "  to  mean  relief  according  to  the 
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Jewish  method,  but  that  the  common  and  accepted  meaning  of  the  words 
must  be  followed.    Biker  v.  Leo  (Ct.  App.),  63. 

2.  The  evidence  in  this  case  shows  that  the  incorporators  of  the  North 
American  Relief  Society  had  no  other  view  in  organizing  it  except  to 
furnish  relief  to  indigence  in  the  ordinary  way  and  according  to  the  com- 
mon understanding  of  the  phrase,  and  said  society  did  not  answer  the  de- 
scription of  the  corporation  mentioned  in  the  testator's  wilL    Jd, 

8.  By  testator's  will  he  devised  certain  real  estate  to  his  sister,  with  re- 
mainder to  her  children  in  equal  shares,  and  provided  that  if  any  of  such 
cliildren  should  be  dead,  leavmg  lawful  issue,  such  issue  should  take  the 
share  of  its  parent.  This  was  modified  by  a  codicil,  so  that  the  executors 
were  to  lease  the  premises  and  pay  $600  annually  to  the  sister  during  her 
life  and  the  balance  *'  to  the  children  of  my  said  sister  in  equal  shares." 
Held,  that  the  children  not  being  named  or  numbered,  but  only  designa- 
ted as  children^  they  took  as  a  class,  and  that  if  any  of  them  died  during 
the  lifetime  of  the  mother,  the  survivors  were  to  take  the  balance  of  in- 
come in  equal  shares.    Matter  of  JSeebeck  (Sup.  Ct.),  280. 

4.  A  will  should  not  be  permitted  to  be  made  a  vehicle  for  libel  or  con- 
tumely, and  when  such  design  plainly  appears  from  the  context,  such 
matter,  in  qo  far  as  it  is  not  dispositive,  should  be  refused  probate  and 
record.    Matter  of  T.  B.  (Sur.  Ci.),  804. 

6.  By  the  fifth  clause  of  his  will,  testator  eave  to  a  religious  corporation 
$30,000  and  certain  real  estate,  and  the  will  having  been  executed  within 
two  months  prior  to  his  decease,  it  was  conceded  that  the  clause  was  void. 
By  the  tenth  clause  the  testator  gave  "  all  the  rest  and  residue  of  my  estate 
remaining  after  the  payment  of  all  the  legacies,  devises  and  bequests 
hereinafter  specified  or  contained,  to  F."  Udd,  that  the  tenth  was  a  gen- 
eral residuary  clause,  and  carried  to  F.  all  the  estate  of  the  deceased, 
including  that  part  of  his  estate  attempted  to  be  given  in  the  fifth  clause. 
HtUin  V.  Squires  (Sup.  Ct.),  834. 

6.  By  the  will  of  G.,  he  gave  his  wife  a  life  estate,  subject  to  a  weekly  al- 
lowance to  his  brother  John  if  he  should  be  unable  to  maintain  himself; 
the  remainder,  after  her  death,  to  be  equally  divided  between  the  children 
of  John  Grady  and  all  testator's  relatives  by  his  father's  side  that  were  in  the 
United  States  at  the  date  of  his  will.  He  expressly  cut  off  from  inheri- 
tance the  wife  of  his  brother  John,  and  any  person  related  to  her  by  blood 
or  marriage.  Held,  that  the  clause  of  the  will  by  which  testator  attempted 
to  disinherit  his  brotlier,  his  wife  and  their  descendants,  did  not  defeat 
their  right  to  the  estate  unless  the  persons  to  whom  the  testator  attempted 
to  devi^  the  remainder  were  in  exutence.  QaUagher  et  al.  t.  Orooks  et  al. 
(Ct.  App.).  436. 

7.  The  widow  testified  that  she  knew  John  Grady,  nephew  of  testator; 
that  he  had  been  dead  several  years;  that  he  never  married,  and  left  no 
children;  that  she  was  familiar  with  the  history  of  the  family  of  her  hus- 
band and  of  his  father,  and  that  she  had  heard  the  father,  John  (Gallagher, 
say  that  he  was  the  only  child  of  his  parents  who  died  in  Ireland,  and  that 
he  had  no  relatives  living.  Her  evidence  was  corroborated  by  her  sons. 
Ileld,  sufficient  if  uncontradicted  to  establish  the  fact  that  testator  had  no 
relatives  living  in  the  United  States  at  the  date  of  his  will  or  death.    Id, 

8.  Where  it  appeared  on  ai^plication  for  probate  of  an  alleged  will  that 
decedent  was  a  man  upwards  of  seventy,  had  been  stricken  with  paralysis 
some  months  before  the  alleged  will  was  drawn,  and  was  then  lying  help- 
less and  speechless,  that  he  made  no  attempt  at  spontaneous  expression, 
but  at  most  responded  only  by  look  or  gesture  to  questions  put  or  sugges- 
tions made ;  that  two  persons  had  tried  to  draw  the  will;  that  the  first 
failed  absolutely  to  understand  deceased,  as  did  the  second  until  aided  by 
a  woman  present,  who  put  questions  and  drew  conclusions  as  to  his  wishes; 
that  decedent  seemed  to  assent  when  the  will  was  read  over  to  him  and 
touched  the  pen  while  his  mnrk  was  made,  HM,  that  a  decree  admit- 
ting the  will  to  probate  should  be  reversed,  and  a  trial  by  jury  ordered. 
Matter  of  Bay  nor  (Sup.  Ct ),  468. 

9.  The  will  in  question  was  drawn  by  a  lawyer  of  respectability  from  di- 
rections received  from  testatrix  a  few  days  before  its  execution,  and  on 
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thut  day  it  was  read  twice  in  her  bearing  and  she  said  it  was  as  she  desired 
it  to  be.  There  was  no  proof  of  undue  influence.  Held^  that  it  was  prop- 
erly admitted  to  probate.     Matter  of  Snelling  (Sup.  Ct.),  477. 

10.  By  a  testator's  will  he  directed  that  the  remainder  of  his  estate  be  divided 
and  the  income  applied  to  each  of  six  children  during  each  of  their  lives; 
upon  the  death  of  any  child  leaving  descendants  the  descendants  were  to 
take  his  share,  and  it  any  child  should  die  without  leaving  descendants 
the  capital  of  his  share  should  be  paid  to  the  surviving  brothers  and  sisters. 
Held,  the  estate  vested  at  testator's  death;  that  the  surviving  children  all 
take  a  life  use  in  the  sixth  with  the  right  to  take  a  share  of  a  child  who 
should  die  without  childrea.  and  the  estate  would  then  become  absolute  in 
the  survivors,  including  the  children  ot  a  dead  child.  Mullarky  v.  iSulli- 
van  el  al.  (Sup.  Ct.),  483. 

11.  By  the  will  of  Nicholas  G.  Kortright,  he  provided  that  the  residue  of 
his  property  be  divided  by  his  executors  into  as  many  equal  shares  as 
should  be  necessary  to  give  to  his  wife  and  children  each  two  shares,  they 
to  convey  one  of  such  shares  to  each  and  to  retain  the  residue  in  trust 
for  the  benefit  of  his  wife  and  children  and  pay  to  each  during  their 
natural  lives  respectively  tlie  interest  or  income  of  one  of  such  shares;  that 
upon  the  death  of  any  of  them  his  or  her  share  should  be  divided  equally 
among  his  surviving  children  and  the  lawful  issue  of  such  as  then  may 
have  di^d.  By  the  eleventh  clause  he  gave  his  executors  '*  full  power  and 
authority  in  regard  to  the  investments  of  my  said  estate,  and  for  this  pur- 
pose they  are  authorized  to  sell  and  convey  any  or  all  of  my  real  and  per- 
sonal estate,  and  after  the  payment  of  my  debts  as  hereinbefore  provided, 
to  invest  the  proceeds  in  other  real  estate  or  in  personal  securities  as  they 
in  their  discretion  may  deem  most  for  the  interest  of  the  parties  interestea 
in  my  estate.''  The  trustees  named  in  the  will  having  renounced,  letters 
with  the  will  annexed  were  issued  to  Sarah  J.  Kortright  and  Benj.  Col- 
lins. The  defendants  Gouverneur  and  Lawrence  Kortright  were  the  only 
children,  and  the  lands  in  question  were  set  off  by  a  judgment  to  the  above 
administrators  as  trustees.  Collins  was  afterwards  released  by  the  court 
and  Lawrence  appointed  trustee  of  Gouvemeur's  share,  and  defendants  as 
such  trustees  caused  to  be  made  the  sale  from  which  the  plaintiff  seeks  to 
be  relieved.  Held,  that  defendants  possessed  adequate  power  as  trustees 
to  convey  the  premises  in  question  and  that  plaintiff  was  properly  required 
by  the  Judgment  below  to  complete  his  purchase.  Lahey  v.  Kortnght  et  al. 
(Ct.  App).  608. 

12.  It  was  not  intended  that  the  power  of  sale  should  not  survive  the  divis- 
ion of  the  estate,  but  it  was  intended  to  be  applicable  to  the  subject  of  the 
trust,  which  was  to  continue  during  the  lives  respectively  of  the  benefici- 
aries, and  would  be  taken  by  the  trustees  appointed  in  the  place  of  those 
named  in  the  will  and  who  had  renounced.    Id, 

13.  The  provisions  of  testator's  will  over  which  the  controversy  arose  were : 
"  I  give  and  bequeath  unto  my  beloved  wife,  M.,  all  my  real  estate  owned 
by  me  of  every  name  and  description,  also  all  my  personal  property  of 
every  kind  and  nature,  also  my  life  insurance,  stocKs  and  mortgages  to 
have  and  to  hold,  with  full  power  to  collect  all  rents  and  income  from  the 
same,  she  to  keep  in  repair,  and  pay  all  taxes  and  insurance  on  the  same, 
with  full  power  to  sell  any  or  all  such  real  estate,  with  the  consent  of  my 
executor,  should  it  be  thought  best  for  the  estate ;  should  she  marry  again, 
then  her  right  of  dower  only  in  my  estate.  I  also  give  her  discretionary 
power  to  give  such  sums  of  money  to  any,  as  she  may  think  proper,  of 
my  relatives."  Held,  that  testator's  widow  took  only  a  life's  estate.  Mat- 
UrcfMcClnre  (Sup.  Ct.».  729. 

14.  The  surrogate  of  the  county  of  New  York  has  no  jurisdiction,  after 
trial  of  issues  on  a  contested  probate  in  the  court  of  common  pleas  before 
a  jury,  to  entertain  an  application  for  a  new  trial  of  the  same.  MatUn*  of 
Patterson  (Sup.  Ct.),  842. 

15.  In  probate  cases,  where  there  has  been  an  appeal  to  the  supreme  court, 
the  verdict  must  be  certified  to  and  further  proceedings  had  in  that  court, 
whether  the  trial  of  issues  framed  by  the  supreme  court  has  been  had  at  a 
circuit  court  or  in  the  court  of  cominoQ  pleas.    Jd. 

See  EviDENCB,  8;  Legacy;  Trust;  Vendor  asd  Purchaser,  8. 
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WITNESS. 

1.  A  witness  may  testify  that  from  his  personal  knowledge  of  another  he 
would  not  believe  liim  imder  oath,  where  he  knows  nothing  from  others 
as  to  his  truth  and  veracity.  National  Bank  of  TVoy  v.  Scriven  et  al,  (Sup. 
Ct.),  881. 

2.  In  an  action  brought  to  recover  the  value  of  certain  electrical  work,  the  i 
evidence  of  a  civil  engineer,  as  an  alleged  expert,  was  received  as  to  such  ' 
value.  Held,  that  the  qualificatioBB  of  such  witness  to  testify  may  be  i 
tested  by  the  opinions  of  other  experts.  Buehler  et  al,  v.  Beich  (N.  Y.  C.  I 
P.),  498.  1 

8.  In  such  case  the  testimony  of  an  electrician  as  to  the  value  of  the  work 
done  in  defendant's  premlseB  previous  to  plaintiffs'  work,  offered  as  a  basis  ' 

of  comparison  between  the  charges  of  the  two  electricians, J|j>roperly  ex- 
cluded where  there  is  nothing  to  show,  that  the  work  iifeach  case  was 
enough  alike  to  form  any  basis  of  comparison.    Id, 

See  EviDENCB,  8, 13. 
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